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NOTE  TO  VOLUME  THREE 


In  the  preface  of  this  work  a  plan  was  outlined  which  the  author 
hoped  to  be  able  to  carry  out,  but  at  the  same  time  it  was  said  that 
circumstances  might  vary  it  slightly.  According  to  that  plan,  the 
third  volume  was  to  embrace  the  titles  Carriers  of  Passengers,  Negli- 
gence of  Municipal  Corporations,  and  Negligence  of  Public  Officers. 
It  is  found  that  the  title  Carriers  of  Passengers  alone,  exclusive  of 
the  analysis  and  index,  embraces  1,050  pages.  This  renders  it  im- 
practicable to  include  in  this  volume  the  other  two  titles  named,  and 
they  will  be  passed  over  to  a  subsequent  volume. 

This  volume  embodies  a  complete  revision  of  the  author's  previous 
work  on  Carriers  of  Passengers.  That  volume,  it  will  be  recalled, 
consisted  of  a  number  of  leading  or  selected  eases  printed  in  full,  and 
followed  by  extensive  notes.  Those  notes  were  largely  the  work  of 
Edwin  G-.  Merrian,  Esq.,  of  the  St.  Louis  bar,  who  was  then  the 
author's  literary  assistant,  and  who  has  been  for  many  years  an  attache 
of  the  Law  Department  of  the  Missouri  Pacific  Railway  Company. 
In  making  this  revision  the  author  has  been  impressed  with  the 
general  care,  accuracy,  discrimination,  and  fidelity  to  truth,  with 
which  the  portions  of  the  original  work  assigned  to  Mr.  Merrian  were 
done;  and  he  desires  to  renew  his  acknowledgments  to  that  capable 
lawyer. 

For  the  reason  that  many  copies  of  the  author's  original  work  on 
Carriers  of  Passengers  are  on  the  shelves  of  the  profession,  the  author 
ha<<  added  to  his  citations  in  the  present  work  of  cases  which  were 
printed  in  full  in  that  work,  the  citation  of  the  cases  as  they  appear 
in  that  work,  thus :  "s.  c.  Thomp.  Carr.  Pass." 
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2925.  Rule  where  the  inference  of  contributory  negligence  arises  out  of 

the  plaintiff's  own  testimony. 

2926.  Want  of  care  on  the  part  of  the  passenger  must  contribute  materi- 

ally and  directly  to  the  injury. 

2927.  Passenger  acting  erroneously  under  impulse  of  fear  produced  by 

negligence  of  the  carrier. 

2928.  Illustrations  of  this  principle. 

2929.  Cases  to  which  this  rule  does  not  apply. 

2930.  How  far  passenger  entitled  to  presume  that  carrier  has  done  his 

duty. 

2931.  Following  directions  of  carrier's  servants. 

2932.  Leaping  from  railway  train  under  advice  or  orders  of  conductor  or 

trainmen. 

2933.  Circumstances  where  passenger  not  excused  in  obeying  such  advice. 

2934.  Contributory  negligence  of  passengers  under  disabilities. 

2935.  Contributory  negligence  of  intoxicated  passengers. 

2936.  Contributory  negligence  of  trespassers. 

2937.  Instances  where  contributory  negligence  was  imputed. 

2938.  Instances  where  contributory  negligence  was  not  imputed. 

2939.  Contributory  negligence  no  bar  to  an  action  for  an  assault  or  ejec- 

tion from  the  train.  / 

2940.  Passenger  injured  travelling  on  Sunday. 


Article  II.     Eiding  in  an  Improper  Place,  Position  or 

Manner. 
Section 

2942.  General  proposition. 

2943.  Riding  upon  the  engine. 

2944.  To  what  care  a  passenger  so  riding  is  entitled,  notwithstanding  his 

own  fault. 

2945.  Leaving  seat  and  going  to  a  more  dangerous  place. 

2946.  Leaving  the  train  while  it  is  at  a  halt  and  incurring  danger. 

2947.  Riding  on  platform  or  steps  of  steam  railway  car. 

2948.  Further  of  riding  on  such  platform  or  steps. 

2949.  What  will  excuse  the  passenger  in  so  riding. 

2950.  Further  of  such  excuses  or  circumstances  of  justification. 

2951.  Further  of  this  subject. 

2952.  Doctrine  that  the  act  of  the  passenger  in  so  riding  is  not  negligence 

per  se. 

2953.  Going  to  the  platform  preparatory  to  alighting  before  the  train 

comes  to  a  stop. 

2954.  Riding  on  the  platform  of  a  street  car. 
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Section 

2955.  Riding  on  the  platform  of  a  street  car  when  there  is  no  room  inside. 

2956.  When  standing  on  street  car  platform  contributory  negligence. 

2957.  Riding  on  steps  or  footboard  of  street  car. 

2958.  Riding  in  express  or  baggage  car. 

2959.  Exception  where  the  duties  of  the  passenger  require  him  to  ride  in 

the  baggage  or  express  car. 

2960.  Exception  where  the  rule  against  so  riding  is  habitually  disre- 

garded. 

2961.  Exception  where  he  is  so  permitted  to  ride  by  the  conductor  or 

baggage  master. 

2962.  Effect  of  the  consent,  acquiescence  or  invitation  of  the  servants  of 

the  company. 

2963.  Contributory  negligence  of  stockmen. 

2964.  Riding  in  caboose  car  of  freight  train. 

2965.  Riding  on  top  of  cars. 

2966.  Further  of  riding  on  the  top  of  a  railway  train. 

2967.  Standing  on  the  seat,  or  standing  or  walking  in  the  aisle  or  passage- 

way. 

2968.  Acts  of  this  kind  to  which  contributory  negligence  was  not  imputed. 

2969.  Passing  from  one  car  to  another  while  train  in  motion. 

2970.  Riding  standing  up. 

2971.  Sitting  by  an  open  window. 

2972.  Riding  with  arm,  or  head,  or  body  out  of  window. 

2973.  Cases  holding  that  this  is  not  contributory  negligence. 

2974.  Other  such  cases. 

2975.  Whether  the  railroad  company  should  erect  barricades  or  guards  to 

prevent  people  from  putting  their  hands  and  arms  out  of  the 
window. 

2976.  Riding  with  hand  or  arm  on  window  sill. 

2977.  Injuries  caused  by  the  opening  and  shutting  of  doors. 

2978.  Passenger's  hand  crushed  in  the  jamb  of  a  door. 

2979.  Cases  of  this  kind  where  contributory  negligence  not  imputed. 

2980.  Cases  of  this  kind  where  the  injury  was  deemed  to  arise  from  a  pure 

accident. 

2981.  Passenger  assuming  dangerou.s  position  in  consequence  of  order  of 

carrier's  servant. 

2982.  Assuming  other  dangerous  positions. 

2983.  Instances  where  the  assuming  of  a  dangerous  position  was  not 

deemed  contributory  negligence,  but  presented  a  question  for  the 
jury. 

Article  III.     Negligence  in  Boakding  Caheiee's  Vehicle. 

Section 

2987.  Right  of  passenger  to  assume  that  the  approach  is  safe. 

2988.  Further  of  this  right  to  assume,  etc. 

2989.  Care  required  in  crossing  intervening  tracks  to  board  the  train. 

2990.  Attempting  to  reach  train  by  a  dangerous  way  where  a  safe  wg.y 

has  been  provided. 

2991.  Crawling  under  one  train  to  reach  another. 
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Section 

2992.  Boarding  train  before  it  is  ready. 

2993.  Boarding  train  at  improper  place. 

2994.  Boarding  cars  by  improper  methods. 

2995.  Not  negligence  per  se  to  attempt  to  board  a  train  in  motion. 

2996.  Illustrations  of  this  rule. 

2997.  Not  negligence  to  assist  another  to  board  a  moving  train. 

2998.  Doctrine  that  to  attempt  to  board  a  moving  train  is  negligence. 

2999.  Attempting  to  board  a  rapidly  moving  train  is  negligence. 

3000.  Other  cases  v»here  such  acts  were  held  negligent. 

3001.  When  the  act  oi  the  passenger  deemed  the  proximate  cause  of  his 

injury. 

3002.  Boarding  the  train  while  standing  still — train  suddenly  starting. 

3003.  Attempting  to  board  cars  where  the  doors  of  the  cars  are  locked. 

3004.  Attempting  to  board  an  elevated  railway  train  while  in  motion. 

3005.  Attempting    to    board    train    although    proper    facilities    are    no*t 

afforded  for  boarding  at  the  regular  stopping  place. 

3006.  Passenger  injured  in  getting  on  wrong  train. 

3007.  Attempting  to  enter  a  stagecoach  in  motion. 


Article  IV.     JSTECLiGEircs  in"  Alighting  from  Carrier's  Vehicle. 

Section 

3010.  Degree  of  care  required  of  the  passenger  in  alighting. 

3011.  When  negligence  to  leap  from  a  train  in  motion. 

3012.  Cases  in  which  it  was  so  held. 

3013.  Conclusion  from  these  cases  restated. 

3014.  Is  prima  facie  evidence  of  negligence  taking  question  to  jury. 

3015.  When  not  negligence  to  leap  from  a  railway  train  in  motion. 

3016.  How  in  the  case  of  women. 

3017.  Where  the  train  has  stopped  a  sufiBcient  time  for  the  passenger  to 

alight. 

3018.  Alighting  from  moving  train  where  passenger  is  carried  beyond  his 

station. 

3019.  Further  of  conduct  of  passenger  carried  beyond  his  station. 

3020.  Some  illustrations  of  the  doctrine  of  the  preceding  section. 

3021.  Other  instances  of  injuries  bt  this  kind  where  recovery  was  denied. 

3022.  Where  the  train  does  not  stop  long  enough  to  enable  the  passenger 

to  get  off. 

3023.  Where  the  train  begins  to  move  while  the  passenger  is  alighting. 

3024.  Illustrative  holdings. 

3025.  Leaping  from  train  in  order  to  avoid  an  impending  peril,  real  or 

apparent. 

3026.  Further  of  leaping  from  the  train  under  impulse  of  fear  produced 

by  negligence  of  carrier. 

3027.  Leaping  from  the  train  under  advice  or  commands  of  carrier's 

servants. 

3028.  Circumstances  under  which   contributory  negligence   ascribed   to 

such  acts. 
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Section 

3029.  Instances  of  leaping  from  moving  trains  where  the  recovery  of 

damages  has  been  denied. 

3030.  Instances  of  leaping  from  moving  trains  where  the  question  of  con- 

tributory negligence  went  to  the  jury. 

3031.  Alighting  while  train  in  motion,  in  consequence  of  mistake  of  pas- 

senger. 

3032.  Passenger,  attempting  to  alight,  thrown  down  by  a  sudden  jerk  or 

increase  of  motion. 

3033.  Passengers  stepping  into  the  space  between  the  car  and  the  plat- 

form. 

3034.  Alighting  from  moving  train  in  disregard  of  the  warnings  of  the 

carrier's  servants. 

3035.  Alighting  from  the  wrong  door. 

3036.  Negligence  of  passenger  must  have  been  the  proximate  cause  of  the 

injury. 

3037.  Passenger  injured  in  disembarking  from  ferryboat. 

3038.  Other  questions  growing  out  of  injuries  to  passengers  in  alighting. 

3039.  Instructions  in  cases  of  injuries  caused  by  alighting  from  railway 

trains  while  in  motion. 


Article  V.    Alighting  at  Improper  or  Dangerous  Place. 

Section 

3041.  Alighting  from  railway  train  at  improper  or  dangerous  place. 

3042.  Further  of  alighting  at  improper  or  dangerous  place. 

3043.  Alighting  at  a  place  where  there  is  no  platform. 

3044.  When  contributory  negligence  imputable  to  such  an  act. 

3045.  Leaving  the  train  by  a  way  not  provided  by  the  company. 

3046.  Alighting  on  wrong  side  of  train. 

3047.  Alighting  after  station  is  called,  but  before  train  stops. 

3048.  Alighting  where  the  station  is  called,  but  the  train  stops  before 

reaching  it. 

3049.  Crawling  between  two  cars  of  a  freight  train  in  making  exit  from 

passenger  train. 

3050.  Passenger  in  alighting  struck  by  engine  or  train  on  another  track. 

3051.  Further  of  alighting  passenger  being  run  over  on  another  track. 

3052.  Alighting  inside  the  turn-loop  of  an  electric  railway. 

3053.  Conduct  of  passenger  after  leaving  train. 

3054.  Questions  of  procedure  in  these  cases. 


Article  VI.    Failing  to   Protect   Himself  against  Dangers 

IN  AND  about  Premises  op  Carrier. 
Section 

3057.  Contributory  negligence  of  the  passenger — His  right  to  assume  that 

the  premises  are  safe. 

3058.  Negligence   of   carrier   does   not  absolve  passenger   from   duty   of 

exercising  care. 
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Section 

3059.  Passenger  getting  hurt  on  carrier's  grounds. 

3060.  No  defense  that  some  other  provided  way  was  safe. 

3061.  Effect  of  knowledge  on  the  part  of  the  passenger  that  the  premises 

are  unsafe. 

3062.  Passenger  standing  in  dangerous  place  not  on  carrier's  vehicle. 

3063.  Instances  where  contributory  negligence  was  imputed  to  the  pas- 

senger. 

3064.  Instances  where  contributory  negligence  was  not  imputed. 


CHAPTER  XCIII. 

APPLICATION    OF    THE    DOCTRINE    OF    IMPUTED    NEGLIGENCE    IN    THE 
CAEEIAGE    OF    PASSENGERS. 

Section 

3067.  Statement  of  this  doctrine  in  the  leading  case  of  Thorogood  v. 

Bryan. 

3068.  The  possible  limitations  of  the  doctrine. 

3069.  Thorogood  v.  Bryan  doubted. 

3070.  Decline  of  Thorogood  v.  Bryan. 

3071.  American  cases  denying  the  rule  of  Thorogood  v.  Bryan. 

3072.  Thorogood  v.  Bryan  overruled  both  in  England  and  America. 

3073.  Carrier  responsible  for  injury  to  passenger  through   concurring 

negligence  of  carrier  and  a  stranger. 

3074.  Illustrations  of  the  foregoing. 

3075.  Application  of  the  doctrine  where  the  passenger  injured  is  a  child 

or  a  person  of  unsound  mind. 

3076.  Doctrine  that  the  negligence  of  the  parent,  custodian  or  guardian 

not  imputable  to  the  child  or  insane  person. 

3077.  The  doctrine  applied  in  the  case  of  children  and  lunatics  where  the 

action  is  for  damages  resulting  in  death. 

3078.  Illustration  in  case  of  the  death  of  a  lunatic. 

3079.  Other  cases  illustrative  of  the  rule. 

3080.  Contributory  negligence  of  the  passenger  in  failing  to  interfere 

with  his  own  carrier. 


CHAPTER  XCIV. 

police  duties  of  the  carrier. 
Section 

3083.  General  duty,  of  the  carrier  to  protect  his  passengers  from  violence, 

insults,  etc. 

3084.  Carrier  not  bound  to  guard  passengers  against  injury  at  all  events. 

3085.  But  must  exercise  to  this  end  the  highest  degree  of  care. 

3086.  Duty  to  protect  female  passengers  from  insult,  obscenity,  wanton 

approach,  etc. 

3087.  Duty  to  control  or  expel  drunken,  dangerous  or  disorderly  passen- 

gers. 
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Section 

3088.  Caution  required  in  the  discharge  of  this  duty. 

3089.  What  a  railway  train  conductor  ought  to  do  on  occasions  of  danger 

to  passengers. 

3090.  Expulsion  of  known  gamblers,  thieves  and  swindlers. 

3091.  Responsibility  to  passengers  for  losses  at  the  hands  of  gamblers, 

thieves,  swindlers,  robbers,  etc. 

3092.  Expulsion  of  passengers  guilty  of  profanity,  indecency,  drunken- 

ness, etc. 

3093.  Carrier  not  responsible  for  sudden  and  unanticipated  acts  of  mis- 

conduct by  one  passenger  against  another. 

3094.  Not  responsible  for  assaults,  the  result  of  previous  enmities. 

3095.  Responsibility  of  carrier  for  injuries  caused  by  the  surging  of 

crowds,  etc. 

3096.  Duty  to  protect  passengers  against  Insane  passenger. 

3097.  Liability  for  taking  on  board  passengers  pursued  by  a  mob. 

3098.  Duty  to  protect  colored  passengers. 

3099.  Duty  to  protect  second-class  passengers. 

3100.  Extent  of  this  duty  at  railway  stations. 

3101.  This  duty  extends  to  protecting  passengers  against  the  carrier's 

own  servants. 

3102.  Whether  the  carrier  has  performed  this  police  duty  a  question  for 

a  jury. 

CHAPTER  XCV. 

REGULATIONS    OF    THE    CAEEIEE. 

Art.     I.     In  General,  §§  3104^3116. 

Art.    II.     Validity  of  Various  Police  Eegulations,  §§  3119-3138. 

Art.  III.     Eegulations  Respecting  the  Purchase  of  Tickets  and  the 

Payment  of  Fares,  §§  3141-3150. 
Art.  IV.     Regulations  Respecting  Passengers  on  Freight  and  Stock 

Trains,  §§  3153-3158. 

Article  I.    In  General. 
Section 

3104.  Carrier  may  establish  reasonable  regulations. 

3105.  What  necessary  to  the  validity  of  such  regulations. 

3106.  Such  regulations  must  be  reasonable. 

3107.  Reasonableness  of  such  regulations  a  question  of  law. 

3108.  Confusing  theories  on  this  question. 

3109.  To  what  extent  passengers  chargeable  with  notice  of  carrier's  regu- 

lations. 

3110.  Analogous  doctrine  in  regard  to  corporate  by-laws  and  ordinances. 

3111.  When  such  knowledge  does  not  excuse  negligence  of  passenger. 

3112.  Posting  of  rules  and  regulations  in  the  cars. 

3113.  Carrier  must  afford  passenger  a  reasonable  opportunity  to  comply 

with  regulations. 
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Section 

3114.  Power  of  station  agents  to  establish  regulations. 

3115.  Effect  of  the  habitual  violation  of  its  rules  by  the  carrier. 

3116.  Custom  or  usage  created  by  course  of  conduct. 

Article  II.    Validity  of  Vaeious  Police  Eegulations. 

Section 

3119.  Regulations  releasing  carrier  from  the  high  degree  of  care  imposed 

on  him  by  law. 

3120.  Separation  of  passengers  according  to  sex. 

3121.  Classification  of  passengers  according  to  color. 

3122.  Whether  interstate  carriers  may  make  such  classification. 

3123.  This  question,  how  affected  by  the  late  Civil  Rights  Law. 

3124.  Statutory  prohibition  under  which  such  separation  unlawful. 

3125.  Colored  passenger  entitled  to  equal  accommodations  with  white 

passenger. 

3126.  What  are  equal  accommodations  when  allotted  to  colored  passen- 

gers. 

3127.  Right  of  colored  passenger  to  damages  for  the  refusal  of  equal 

accommodations  with  white  passengers. 

3128.  Ejecting  colored  passengers  from  waiting-rooms  or  cars  set  apart 

for  white  passengers. 

3129.  Excluding  "runners,"  peddlers,  hotel  managers,  etc.,  from  carrier's 

vehicles  and  premises. 

3130.  Excluding  idlers,  hackmen,  etc.,  from  carrier's  premises. 

3131.  Excluding  drunken  persons  from  platforms  of  street  cars. 

3132.  Prohibiting  passengers  from  riding  on  the  platforms  of  the  cars. 

3133.  Preventing  passengers  from  boarding  trains  while  in  motion. 

3134.  Prohibiting  passengers  from  wearing  uniform  of  rival  company. 

3135.  Preventing  passengers  from  stopping  and  taking  off  their  baggage 

at  intermediate  stations. 

3136.  Validity  of  various  regulations  of  steam  railway  carriers. 

3137.  Regulations  which  have  been  held  void. 

3138.  Interpretation  of  various  regulations. 

Article  III.    Eegulations  Eespecting  the  Purchase  of  Tickets 

AND  THE  Payment  op  Pares. 
Section 

3141.  Requiring  passengers  to  purchase  tickets  or  pay  extra  fare. 

3142.  Regulations  as  to  the  exhibition  and  delivery  of  tickets. 

3143.  Requiring  passengers  to  exhibit  tickets  to  gatekeeper. 

3144.  Regulation  requiring  identification  of  purchasers  of  tickets. 

3145.  Rights  of  passenger  who  has  lost  or  mislaid  his  ticket. 

3146.  Rights  of  passenger  where  conductor  has  wrongfully  taken  up  his 

ticket. 

3147.  Expulsion  of  persons  refusing  to  pay  fare. 

3148.  Statutory  penalties  in  England  for  riding  without  paying  fare. 

3149.  Regulations  as  to  mileage  books. 

3150.  Reauiring  passengers  to  procure  stop-over  tickets. 
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Article  IV.     Eegulations  Eespecting  Passengers  on  Freight 

AND  Stock  Trains. 
Section 

3153.  Excluding  passengers  from  freight  trains. 

3154.  Persons  carried  on  freight  trains  entitled  to  the  rights  of  passen- 

gers. 

3155.  But  subject  to  reasonable  regulations  peculiar  to  that  branch  of 

service. 

3156.  Such  as  requiring  passengers  to  purchase  tickets  before  boarding 

the  train. 

3157.  Rights  of  persons  so  boarding  the  freight  train  in  case  of  a  negli- 

gent injury. 

3158.  Compelling  stockman  to  ride  in  caboose. 


CHAPTEE  XCVI. 

liability      OF      the      carrier      EOR     MALICIOUS      TORTS      COMMITTED 
AGAINST    PASSENGERS   BY   THE    CARRIER'S    OWN    SERVANTS. 

Art.     I.     In  General,  §§  3162-3181. 

Art.    II.     Liability  of  Carrier  for  Assaults  upon  and  Insults  to 

Passengers,  §§  3184-3191. 
Art.  III.     Liability  of  Carrier  for  Ejection  of  Passenger,  §§  3195— 
3269. 

Stjbdiv.  1.     Orounds  of  Action  for  Wrongful  Ejection,  §§  3195-3204. 
SuBDiv.  2.     Ejection  for  Reasons  Connected  with  the  Contract  of 

Carriage  and  the  Payment  of  Fare,  §§  3208-3231. 
StiBDiv.  3.    Expulsion   of  Passengers   for   Causes   Connected   with 

their  Character,  Condition,  or  Conduct,  §§  3234-3241. 
StJBDnr.  4.     Time,  Place  and  Manner  of  Expelling  Passengers, 

§§  3244-3258. 
SuBDW.  5.     Questions  of  Procedure  in  Actions  for  Expulsion  of  Pas- 
sengers, §§  3262-3269. 

Art.  IV.     Liability  of  Carrier  for  Arrests  of  Passengers,  §§  3272- 

3281. 
Art.    V.     Damages  Eecoverable  by  the  Passenger  for  Expulsions, 

Assaults,  Insults,  and  Other  Positive  Wrongs,  §§  3285-3298. 

Article  I.    In  General. 
Section 

3162.  General  doctrine  as  to  liability  of  master  for  malicious  torts  of  his 

servant. 

3163.  Modification  of  this  doctrine  in  the  case  of  incorporated  carriers 

of  passengers. 
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Section 

3164.  Further  reasons  for  applying  the  modified  doctrine  to  such  carriers. 

3165.  Further  of  this  subject. 

3166.  The  same  subject  continued. 

3167.  Respondeat  superior:  liability  of  carrier  for  tortious  acts  of  his 

servants— The  question  one  of  public  policy — Immaterial  that  the 
carrier  is  personally  innocent. 

3168.  Enough  that  the  servant  acts  within  the  scope  of  his  employment, 

though  in  violation  of  his  duty  to  the  carrier. 

3169.  Carrier  obliged  to  transport  passenger  in  safety,  and  defend  him 

from  the  unauthorized  trespasses  of  his  own  servants. 

3170.  Authority  of  the  agent  of  the  carrier  to  bring  him  into  that  relation 

with  the  person  injured. 

3171.  Decisions  which  exonerate  the  carrier  where  his  servant  steps  out- 

side the  line  of  his  duty. 

3172.  Decisions  which  put  the  liability  on  the   footing  of   respondeat 

superior. 

3173.  Other  such  decisions. 

3174.  Decisions  which  hold  the  master  responsible  where  the  servant  acts 

within  the  scope  of  his  employment,  although  willfully  and  wan- 
tonly. 

3175.  When   railway  train  conductor  deemed  to  be  acting  within  the 

scope  of  his  employment. 

3176.  When  railway  brakeman  deemed  to  be  so  acting — When  not. 

3177.  When  other  servants  deemed  to  be  so  acting. 

3178.  Particular  servants,  when  deemed  to  be  so  acting. 

3179.  The  same  subject  under  English  decisions. 

3180.  What  will  excuse  the  carrier  in  so  acting. 

3181.  Liability  of  carrier  where  servant,  in  doing  a  lawful  act  toward  a 

passenger,  uses  excessive  force. 


Article   II.    Liability   of    Carrier   for   Assaults   upon   and 

Insults  to  Passengers. 
Section 

3184.  Grounds  of  such  liability. 

3185.  Liable  for  insults  as  well  as  for  assaults. 

3186.  Distinction  between  the  liability  of  the  carrier  for  assaults  and 

insults  by  his  own  servants  and  by  third  persons. 

3187.  Distinction   between   liability   for   assaults   upon   passengers   and 

assaults  upon  trespassers  or  other  third  persons. 

3188.  Illustrations  of  this  liability. 

3189.  Further  of  this  liability. 

3190.  Astonishing  decisions  upon  this  subject. 

3191.  Liability  to  passengers  and  others  for  assaults  committed  upon 

them  in  the  station  house  of  the  defendant. 
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Article  III.    Liability  of  Caeeiee  for  Ejection  of  Passenger. 

Subdivision  1.     Grounds  of  Action  for  Wrongful  Ejection. 

Section 

3195.  Unlawful  ejection  actionable  per  se. 

3196.  Questions  as  to  whether  the  servant  of  the  carrier  acted  within  the 

scope  of  his  employment  in  ejecting  a  passenger. 

3197.  "When  the  conductor  deemed  to  be  acting  within  the  scope  of  his 

employment. 

3198.  This  question  with  reference  to  the  authority  of  railway  brakemen. 

3199.  What  other  railway  employes  have  and  have  not  implied  authority 

to  expel. 

3200.  "What  amounts  to  an  expulsion  such  as  gives  this  right  of  action. 

3201.  Doctrine  that  passenger  must  submit  to  the  illegal  demand  to  avoid 

expulsion. 
B202.     Doctrine  that  the  passenger  can  not  recover  for  the  tort  of  expel- 
ling him,  but  only  for  the  breach  of  the  contract. 

3203.  Doctrine  that  the  passenger  may  rightfully  resist  expulsion,  and 

then  recover  damages  for  the  injuries  visited  upon  him  in  over- 
coming his  resistance. 

3204.  Circumstances  which  bar  right  of  action  for  the  expulsion. 


Subdivision  2.     Ejection  for  Reasons  Connected  with  the  Contract 

of  Carriage  and  the  Payment  of  Fare. 
Section 

3208.  Resume  of  circumstances  justifying  ejection  of  passenger. 

3209.  Ejection  for  refusing  to  pay  fare. 

3210.  Circumstances   under   which    passenger    rightly   expelled    on   this 

ground. 

3211.  Circumstances  where  passenger  wrongfully  expelled  on  this  ground. 

3212.  Passenger  tendering  an  unreasonable  amount  and  requiring  con- 

ductor to  make  change. 

3213.  Passenger  presenting  a  ticket  having  a  time  limit  which  has  ex- 

pired. 

3214.  Ejecting  for  non-payment  of  fare  of  child. 

3215.  "Where  another  passenger  tenders  the  proper  fare. 

3216.  Refusing  either  to  exhibit  ticket  or  pay  fare. 

3217.  Exception  where  the  passenger  has  lost  his  ticket. 

3218.  Ejection  for  refusing  to  pay  extra  fare  on  train  for  not  purchasing 

ticket. 

3219.  "When  such  refusal  no  ground  for  ejection. 

3220.  Ejecting  passenger  from  parlor  or  chair  car  who  refuses  to  pay 

additional  fare. 

3221.  Tendering  fare  after  train  stopped. 

3222.  Ejection  for  failure  to  have  return-trip  ticket  stamped. 

3223.  Rule  where  one  conductor  gives  the  passenger  an  erroneous  trans- 

fer ticket  which  the  next  conductor  refuses  to  honor. 

3224.  Ejecting  passenger  for  refusing  to  pay  fare  where  ticket  has  been 

wrongfully  taken  up. 
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Section 

3225.  Ejection  caused  by  mistake  of  ticket  agent. 

3226.  Ejection  of  passengers  who  claim  the  right  to  stop  off  at  intermedi- 

ate places. 

3227.  Ejection  of  persons  from  freight  trains. 

3228.  Ejection  of  passenger  who  has  got  upon  the  wrong  train. 

3229.  The  law  on  this  subject  restated. 

3230.  Ejection  because  train  does  not  stop  at  the  place  called  for  by  the 

passenger's  ticket. 

3231.  Expulsion  of  passengers  who  have  been  carried  beyond  their  des- 

tination. 


Subdivision  3.     Expulsion  of  Passengers  for  Causes  Connected  with 

their  Character^  Condition,  or  Conduct. 
Section 

3234.  Expulsion  of  drunken,  sick,  or  insane  passengers. 

3235.  Removal  of  sick  passengers  and  passengers  affected  with  contagious 

diseases. 

3236.  Expulsion  of  disorderly  passengers. 

3237.  What  disorderly  conduct  will  and  what  will  not  justify  such  ex- 

pulsion. 

3238.  Expulsion  of  passenger  for  refusing  to  pay  fare  until  seated. 

3239.  Ejection  for  refusing  to  obey  reasonable  rules  of  carrier. 

3240.  Ejecting  negroes  from  sleeping  cars. 

3241.  Expelling  persons  from  carrier's  stations,  waiting-rooms,  etc. 


Subdivision  4.     Time,  Place  and  Manner  of  Expelling  Passengers. 

Section 

3244.  Places  at  which  persons  may  be  ejected  from  railway  trains. 

3245.  Ejection  at  an  improper  or  dangerous  place. 

3246.  Expulsion  of  drunken  passenger  at  dangerous  place. 

3247.  Times,  places,  and  circumstances  where  the  expulsion  of  drunken 

passengers  is  not  unlawful. 

3248.  Injuries  to  third  persons  caused  by  ejecting  drunken  persons  at 

improper  places. 

3249.  Statutes  regulating  this  subject. 

3250.  Further  of  such  statutes. 

3251.  Such  statutes  continued. 

3252.  Ejection  while  train  is  in  motion. 

3253.  Carrier  liable  for  using  excessive  force  in  effecting  the  expulsion. 

3254.  Force  employed  by  carrier's  servants  in  self-defense  or  in  over- 

coming resistance. 

3255.  Expelling  passengers  in  a  rude,  insolent  and  insulting  manner. 

3256.  Untenable  decisions  upon  this  question. 

3257.  Questions  of  negligence,  malice,  excessive  force,  etc.,  are  for  the 

jury. 

3258.  What  the  expelled  passenger  ought  to  do  in  the  exercise  of  reasona- 

ble prudence. 
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Subdivision  5.     Questions  of  Procedure  in  Actions  for  Expulsion 

of  Passengers. 
Section 

3262.  Action  not  restricted  to  breach  of  contract,  but  recovery  may  be 

bad  as  for  a  tort. 

3263.  Ejected  passenger  may  sue  either  in  contract  or  in  tort. 

3264.  Joinder  of  parties  defendant. 

3265.  Other  questions  of  pleading  in  such  actions. 

3266.  Evidence  in  actions  for  the  ejection  of  passengers. 

3267.  Instructions  which  have  been  held  erroneous. 

3268.  Instructions  which  were  properly  refused. 

3269.  Instruction  which  it  was  held  error  to  refuse. 


Article  IV.     Liability  of  Caeeiee  for  Arrests  of  Passengers. 

Section 

3272.  Liability  of  carrier  for  arrests  made  by  his  servants. 

3273.  Arrests  of  intending  passengers  made  before  the  transit  has  com- 

menced. 

3274.  Arrests  made  by  officers  of  the  law  and  railway  agents  possessing 

constabulary  powers. 

3275.  Rule  of  respondeat  superior  mistakenly  applied  to  false  arrests  of 

passengers  by  servants  of  carrier  after  transit  commenced. 

3276.  American  decisions  which  hold  the  carrier  liable  for  false  arrests 

of  passengers   made   by  his   servants,   whether   before   or   after 
transit  commences. 

3277.  What  officers  have  and  have  not  implied  authority  to  make  arrests. 

3278.  Instigating  officers  to  make  arrests. 

3279.  Liability  of  a  carrier  for  permitting  unlawful  arrests  of  its  passen- 

gers. 

3280.  Liability  for  arrest  without  warrant. 

3281.  Arrest  for  disorderly  conduct. 


Article  V.    Damages  Eecoveeablb  by  the  Passenger  foe  Ex- 
pulsions, Assaults,  Insults,  and  Other  Positive  Wrongs. 

Section 

3285.  Acts  subsequent  to  the  expulsion  as  affecting  damages. 

3286.  Instances  where  the  damages  were  held  not  too  remote. 

3287.  Instances  where  the  damages  were  held  too  remote. 

3288.  Damages  for  humiliation,  mortification,  mental  suffering,  nervous 

shock,  paroxysms,  etc. 

3289.  Other  elements  of  damage  for  unlawful  ejections. 

3290.  When  the  carrier  liable  to  exemplary  damages  for  such  misconduct 

on  the  part  of  his  servants. 

3291.  Exemplary  damages  for  unlawful  ejections. 

3292.  Further  of  exemplary  damages  for  unlawful  ejections. 

3293.  Further  of  exemplary  damages  in  such  cases. 

3294.  Cases  of  this  kind  where  exemplary  damages  are  not  given. 
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Section 

3295.  What  acts  of  ratification  will  justify  exemplary  damages. 

3296.  An  instruction  as  to  damages  which  passed  judicial  scrutiny. 

3297.  Quantum  of  damages  awarded  in  cases  of  expulsion  of  passengers. 

3298.  Subsequent  satisfaction  of  damages. 


CHAPTBK  XCVII. 

RESPONSIBILITY    OF     CAEEIEE    TO    TEESPASSERS    ON    HIS    VEHICLE    AS 
DISTINGUISHED    FEOM     PASSENGERS. 

Art.    I.     General  Doctrines  and  Illustrations,  §§  3302-3316. 
Art.  II.     Who  are  Such  Trespassers,  §§  3319-3333. 

Article  I.     General  Doctrines  and  Illustrations. 

Section 

3302.  Extent  of  carrier's  duty  to  trespassers  on  his  vehicle. 

3303.  Carrier  owes  trespasser  no  more  than  ordinary  care. 

3304.  Care  required  in  expelling  trespasser  from  carrier's  vehicle. 

3305.  Expulsion  of  trespassers  by  brakemen — Authority  of  brakemen  to 

expel. 

3306.  Decisions  holding  carrier  liable  for  expulsions  of  trespassers  by 

brakemen. 

3307.  Carrier  liable  for  negligent  or  wanton  injuries  special  to  the  tres- 

passer. 

3308.  Liability  for  willful  or  wanton  injuries  to  crespassers. 

3309.  What  rule  in  the  case  of  bare  licensees. 

3310.  What  rule  as  to  trespassing  children. 

3311.  Injuries  to  children  from  climbing  upon  cars. 

3312.  Ejecting  boys  stealing  rides. 

3313.  Injuries  to  trespassers  on  railway  trains  for  which  the  company 

has  been  exonerated. 

3314.  Instances  where  railway  companies  were  held  liable  for  injuries  to 

trespassers. 

3315.  Decisions  which  hold  the  company  to  an  obligation  of  affirmative 

care  in  behalf  of  the  trespasser  after  discovering  him  in  a  posi- 
tion of  peril. 

3316.  Contributory  negligence  of  the  trespasser  no  justification  for  injur- 

ing him  willfully  or  wantonly. 

Article  II.    Who  are  Such  Trespassers. 
Section 

3319.  Who  deemed  a  trespasser  within  the  foregoing  rule. 

3320.  Persons  wrongfully  inducing  conductor,  fireman,  etc.,  to  let  them 

ride  free. 

3321.  Persons  riding  by  Invitation,  courtesy,  or  permission  of  the  con- 

ductor, or  other  servant  of  carrier. 
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Section 

3322.  Persons  riding  by  invitation  or  permission  of  conductor,  who  are 

not  deemed  trespassers. 

3323.  Persons  procuring  passage  by  means  of  fraud. 


CHAPTEE  XCVIII. 

CONTRACTS    LIMITING    THE    LIABILITY    OF    CAEEIER    FOE    INJURIES    TO 

PASSENGER. 

Section 

3326.  Carrier  can  not  stipulate  against  the  consequences  of  his  own  neg- 

ligence. 

3327.  State  of  the  English  law  on  this  subject. 

3328.  Whether  this  rule  applies  to  gratuitous  passengers. 

3329.  Reasons  in  support  of  the  opposing  views  on  this  question. 

3330.  Rule  where  the  passenger  is  guilty  of  fraud. 

3331.  Doctrine  that  such  a  stipulation  does  not  extend  to  the  negligence 

of  the  corapany  itself. 

3332.  Doctrine  that  it  extends  to  injuries  from  whatever  cause  except 

fraud  or  willful  misconduct. 

3333.  View  that  it  does  not  release  the  carrier  from  liability  for  gross 

negligence. 

3334.  When  stipulation  deemed  to  have  received  assent  of  passenger. 

3335.  Abatement  of  fare  as  a  consideration  for  such  stipulations. 

3336.  Contract  releasing  the  carrier  from  liability  in  consideration  of 

being  allowed  to  ride  in  the  baggage  car. 

3337.  Effect  of  such  a  contract  of  the  passenger  riding  in  a  drawing- 

room  car. 

3338.  Validity  of  such  stipulations  in  the  case  of  a  person  travelling  on 

a  drover's  pass. 

3339.  Decisions  to  the  effect  that  a  stockman  is  a  gratuitous  passenger, 

and  that  such  a  stipulation  with  him  is  valid. 

3340.  Validity  of  such  stipulations  with  respect  to  express  messengers. 

3341.  Validity  of  such  stipulations  with  respect  to  mail  agents. 

3342.  Validity  of  such  stipulations  with  respect  to  the  servants  of  a 

sleeping  car  company  whose  cars  are  hauled  by  the  railroad  com- 
pany. 

3343.  Validity  of  such  stipulations  with  respect  to  news  agents. 

3344.  Right  of  a  circus  proprietor  to  contract  away  the  lives  of  his 

employes. 

CHAPTER  XCIX. 

LIABILITY     OF     CARRIERS     FOE     INJURIES     TO     PASSENGERS     THROUGH 

DEFAULTS     OF     CONNECTING    LINE. 
Section 

3348.  The  English  doctrine  as  to  the  liability  of  connecting  carriers. 

3349.  Incorporated  carriers  not  bound  to  carry  beyond  their  own  lines. 

3350.  But  such  contracts  not  ultra  vires. 
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Section 

3351.  Such  carriers  may  make  contracts  with  connecting  carriers. 

3352.  Carrier  not  liable  for  losses  or  defaults  beyond  his  own  line  in  the 

absence  of  special  contract. 

3353.  Carrier  may  stipulate  with  passenger  against  liability  for  defaults 

of  connecting  lines. 

3354.  Evidence  of  passenger's  assent  to  such  stipulation. 

3355.  In  what  sense  a  passage  ticket  is  evidence  of  such  contract. 

3356.  Doctrine  that  through  ticket  or  contract  makes  the  carrier  liable 

for  defaults  of  connecting  lines. 

3357.  First  carrier  not  exonerated  by  private  agreement  among  connect- 

ing carriers  that  each  shall  be  responsible  for  his  own  defaults 
only. 

3358.  Knowledge  of  passenger  of  the  distinct  ownership  of  the  connecting 

lines  irrelevant. 

3359.  View  that  a  through  ticket  is  a  distinct  contract  with  each  carrier. 

3360.  Illustrations  of  this  doctrine. 

3361.  Carrier  doing  the  injury  liable  under  this  doctrine. 

3362.  Responsibility  of  connecting  carrier  for  representations  of  carrier 

selling  the  ticket. 

3363.  Necessity  of  showing  that  passenger's  baggage  came  into  the  hands 

of  the  carrier  who  is  sued. 

3364.  Evidence  to  prove  such  fact. 

3365.  Evidence  to  exonerate  the  carrier  after  such  fact  proved. 

3366.  When  the  last  carrier  is  held  responsible. 

3367.  Whether  a  transfer  company  is  the  last  carrier  or  the  agent  of  the 

last  carrier. 

3368.  Cases  depending  upon  special  circumstances. 

3369.  Where  there  is  a  partnership  or  joint  undertaking  between  two  or 

more  carriers. 

3370.  New  contract  not  proved  by  a  re-checking  of  baggage. 

3371.  Status  of  passenger  in  a  "through  car." 


CHAPTEE  C. 

LIABILITY    FOE   INJURIES    WHERE   ONE    CARRIER   USES   ANOTHER    CAR- 
rier's means  of  transportation. 
Section 

3375.  Carrier  liable  who  uses  another  carrier's  means  of  transportation. 

3376.  Chargeable  with  negligence  of  such  other  carrier. 

3377.  Illustrations  of  this  doctrine. 

3378.  Contrary  holdings  examined. 

3379.  The  same  rule  under  statutes.  ^ 

3380.  Circumstances  under  which   several   railroad   companies  may  be 

liable  to  passengers. 

3381.  Employing  another  company  to  carry  out  its  contract  with  its  pas- 

sengers. 

3382.  Remains  chargeable  with  negligence  of  its  employes. 

3383.  Liability  of  company  over  whose  road  the  other  company  has  run- 

ning powers. 
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Section 

3384.  Right  of  action  against  such  company  outside  of  statutes. 

3385.  Liability  of  a  railroad  company  for  injuries  to  passengers  through 

the  negligence  of  its  lessee. 

3386.  Lessor  not  so  liable  where  the  lease  is  authorized  by  law. 

3387.  Liability  of  lessor   company  where  the   statute   authorizing  such 

lease  reserves  such  liability. 

3388.  Question  how  influenced  by  the  language  of  the  lease. 

3389.  Liability  of  the  lessee  company. 

3390.  Liability  of  receivers  of  railways. 

3391.  Liability  where  one  railroad  company  is  the  exclusive  bailee  of  the 

cars  of  another  company. 

3392.  Responsible  for  negligence  of  independent  contractors. 

S393.     Liable  where  a  railroad  is  operated  by  a  construction  company. 
3394.    Other  illustrations  of  the  foregoing  doctrines. 


CHAPTEE  CI. 

LIABILITY    OP    CAEEIEE    IN    EESPECT    OF    PASSENGER'S    BAGGAGE. 

Art.       I.     In  General,  §§  3398-3412. 

Art.     II.     What  is  and  what  is  not  Baggage,  §§  3414-3435. 

Art.  III.     Delivery  to  and  Eedelivery  by  the  Carrier,  §§  3438-3438. 

Art.  IV.  Eesponsibility  in  Case  of  Mixed  Possession  between  Car- 
rier and  Passenger,  §§  3441-3446. 

Art.  V.  Wlien  Carrier  Liable  only  as  Bailee  -for  Hire,  §§  3447- 
3453. 

Art.  VI.  Contracts  and  ISTotices  Limiting  Carrier's  Liability  for 
Baggage,  §§  3455-3463. 

Art.  VII.  Questions  of  Procedure,  Evidence,  and  Damages  in 
Actions  for  Loss  of  Baggage,  §§  3464-3473. 

Article  I.     In  General. 
Section 

3398.  Contract  to  carry  passenger  includes  baggage. 

3399.  Measure  of  responsibility  for  baggage  is  that  of  a  common  carrier 

of  goods. 

3400.  Distinction  between  measure  of  responsibility  for  personal  safety 

of  passenger  and  for  his  baggage. 

3401.  Measure  of  responsibility  in  respect  of  articles  not  properly  bag- 

gage. 

3402.  Carrier  liable  when  notified  of  the  nature  of  the  articles,  although 

not  baggage. 

3403.  When  carrier  so  notified  by  the  nature  of  the  baggage. 

3404.  Right  of  carrier  to  demand  information  as  to  contents  of  passen- 

ger's trunk. 

3405.  Duty  of  passenger  with  respect  to  his  baggage  during  transit. 
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Section 

3406.  Carrier  liable  for  acts  of  what  agents  in  respect  of  baggage. 

3407.  When  carrier  exonerated  because  his  agent  acts  outside  the  line 

of  his  authority. 

3408.  Responsibility  for  baggage  not  carried  on  same  train  or  vessel  with 

passenger. 

3409.  Responsibility  of  carrier  for  extra  or  excess  baggage. 

3410.  Responsibility  for  baggage  of  a  gratuitous  passenger. 

3411.  Statutes  limiting  carrier's  liability  for  passenger's  baggage. 

3412.  Lien  of  carrier  upon  baggage  for  passenger's  fare. 


Aeticle  II.    What  is  and  what  is  not  Baggage. 

Section 

3414.  What  is  baggage. 

3415.  A  mixed  question  of  law  and  fact. 

3416.  What  articles  have  been  regarded  as  baggage. 

3417.  What  not  regarded  as  baggage:  articles  used  in  trade. 

3418.  Money. 

3419.  Bullion,  watches,  jewelry,  silverware,  etc. 

3420.  Presents,  toys,  pictures,  papers,  bric-a-brac,  etc. 

3421.  Bicycles. 

3422.  Bedding. 

3423.  Dogs. 

3424.  Baggage  or  property  of  persons  other  than  the  passenger. 

3425.  Baggage  of  passenger  whose  fare  is  paid  by  another. 


Article  III.    Delivery  to  and  Eedeliveet  by  the   Carrier. 

Section 

3428.  Necessity  of  proving  that  the  baggage  came  into  the  custody  of  the 

carrier. 

3429.  Delivery  of  check  to  passenger  is  prima  facie  evidence  of  this  fact. 

3430.  But  not  the  only  evidence:  "checking"  or  "booking"  not  indispens- 

able. 

3431.  What  acts  constitute  delivery  of  baggage  to  carrier. 

3432.  What  acts  do  not  constitute  delivery  of  baggage  to  carrier. 

3433.  Duty  of  carrier  to  afford  facilities  for  redelivery  and  storage  of 

baggage  at  destination. 

3434.  What  is  a  reasonable  time  for  the  removal  of  baggage. 

3435.  Carrier  responsible  for  the  delivery  of  baggage  to  the  wrong  person. 

3436.  Carrier  responsible  until  delivery  of  baggage  to  passenger. 

3437.  What  will  constitute  such  a  delivery  to  passenger. 

3438.  What  deemed  an  arrival  at  destination  for  purpose  of  such  delivery. 


XXXVlll  CONTENTS    OF    VOLUME   THREE. 

Article    IV.    Responsibility    in    Case    of    Mixed    Possession 

BETWEEN     CaREIEE    AND    PaSSENGEH. 

Section 

3441.  Responsibility  of  baggage  under  the  personal  control  of  the  passen- 

ger: principles  and  analogies. 

3442.  Not  responsible  for  baggage  exclusively  in  the  custody  of  the  pas- 

senger, but  may  become  so  in  case  of  negligence. 

3443.  Further  of  this  subject. 

3444.  Instances  where  the  carrier  was  held  liable. 

3445.  Instances  where  the  carrier  was  exonerated. 

3446.  Instances  where  baggage  not  deemed  in  exclusive  custody  of  pas- 

senger, and  carrier  held  liable. 


Article  V.     When  Carrier  Liable  only  as  Bailee  fob  Hire. 

Section 

3447.  When  carrier  liable  only  as  a  bailee  for  hire. 

3448.  When  so  liable  after  end  of  transit. 

3449.  Instances  where  the  carrier  was  held  liable  only  as  a  warehouse- 

man. 

3450.  Instances  where  the  carrier  was  held  liable  as  carrier. 

3451.  Where  the  baggage  is  delivered  to  the  passenger  and  redelivered 

to  the  carrier's  servants. 

3452.  Carrier  holding  baggage  as  warehouseman  responsible  for  Its  loss 

through  negligence. 

3453.  Diligence  required  of  carrier  holding  baggage  as  warehouseman. 


Article  VI.     Contracts  and  Notices  Limiting  Carrier's 
Liability  for  Baggage. 
Section 

3455.  Contracts  limiting  liability  of  carrier  for  loss  of  baggage. 

3456.  Forms  of  contract  deemed  to  have  received  passenger's  assent. 

3457.  Effect  of  notice  limiting  carrier's  liability  for  passenger's  baggage: 

state  of  the  law  in  England. 

3458.  Confusion  upon  this  subject  among  the  American  courts. 

3459.  What  notice  will  be  sufficient  to  affect  the  passenger. 

3460.  Further  of  this  subject. 

3461.  Exception  under  English  Railway  and  Canal  Traffic  Act  In  case  of 

excursion  trains. 

3462.  Notice  and  reasonableness  of  regulations  as  to  checking,  custody, 

carriage,  etc.,  of  baggage. 
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Article  VII.     Questions  of  Procedure,  Evidence,  and  Damages 

IN  Actions  for  Loss  of  Baggage. 
Section 

3464.  Parties  to  actions  for  loss  of  baggage. 

3465.  Forms  of  action  for  lost  baggage. 

3466.  Burden  of  proof  in  such  actions. 

3467.  Competency  of  plaintiff  as  a  witness  to  show  the  contents  of  the 

lost  baggage. 

3468.  Res  gestae. 

3469.  Measure  of  damages  in  actions  for  loss  of  baggage. 

3470.  Compensatory  damages  in  addition  to  value  not  recoverable. 

3471.  Whether  interest  on  such  value  recoverable. 

3472.  Statutory  penalties  for  the  detention  of  baggage. 


CHAPTEK  CII. 

negligence    and    other    TORTS    OF    STREET    RAILWAY    CARRIERS. 

Art.    I.     Negligence  of  the  Carrier,  §§  3475-3556. 

SuBDiv.  1.    In  General,  §§  3475-3498. 

SuBDiv.  2.    Collisions  and  Derailments,  §§  3502-3508. 

SuBDiv.  3.    Negligence  with  Respect  to  Passengers  Boarding  Street 
Oars,  §§  3511-3515. 

Sdbdiv.  4.    Negligence  with  Respect  to  Passengers  Alighting  from 
Street  Cars,  §§  3518-3531. 

SuBDiv.  5.     Trespasses,    Ejections,    Assaults,    Insults,    Annoyances, 
§§  3534-3540. 

SuBDiv.  6.    Questions  of  Procedure  with  Respect  to  Street  Railway 
Injuries,  §§  3543-3548. 

SuBDiv.  7.    Miscellaneous  Holdings  with  Reference  to  Street  Rail- 
way Carriers,  §§  3550-3556. 
Art.  II.     Contributory   Negligence   of    Street   Eailway   Passengers, 
§§  3557-3601. 

SuBDiv.  1.    In  General,  §§  3557-3560. 

SuBwv.  2.    In  Boarding  the  Street  Car,  §§  3563-3569. 

SuBDiv.  3.    In  Riding  in  a  Dangerous  Place,  Position,  or  Manner, 
upon  the  Street  Car,  §§  3572-3586. 

SiJBDiv.  4.    In  Alighting  from  the  Street  Oar,  §§  3589-3601. 

Article  I.    Negligence  of  the  Carrier. 

Subdivision  1.    In  Oeneral. 
Sectiow 

3475.  Bound  to  the  same  extraordinary  care  which  the  law  puts  upon 

other  carriers  of  passengers. 

3476.  Explanations  of  this  doctrine. 
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Section 

3477.  Must  exercise  this  degree  of  care  in  respect  of  their  vehicles. 

3478.  Especially  where  the  cars  are  propelled  by  electricity. 

3479.  And  in  respect  of  their  roadways. 

3480.  And  in  the  selection  of  their  horses. 

3481.  Whether  this  extraordinary  care  must  he  exercised  in  the  conduct 

of  their  eraployfis. 

3482.  Degree  of  care  under  statutes. 

3483.  Care  due  to  passengers  who  are  permitted  to  ride  upon  platforms. 

3484.  Presumption  of  negligence  from  the  happening  of  a  street  railway 

accident. 

3485.  Injuries  predicated  upon  the  speed  of  street  railway  cars  or  trains. 

3486.  Negligence  of  driver,  gripman,  etc. 

3487.  Negligence  of  driver,  gripman,  motorman,  etc.,  continued. 

3488.  Cases  where  negligence  was  not  imputed  to  driver,  gripman,  motor- 

man,  etc. 

3489.  Injuries  to  street  railway  passengers  from  the  sudden  releasing  of 

the  brake. 

3490.  Negligence  of  the  conductor  in  various  respects. 

3491.  Injuries  in  consequence  of  street  cars  being  overloaded. 

3492.  Injuries  to  gratuitous  passengers  on  street  cars. 

3493.  Injuries  to  trespassers  on  street  cars. 

3494.  Injuries  to  male  passengers  in  consequence  of  yielding  their  seats 

to  women. 

3495.  Injury  to  street  railway  passenger  when  road  is  operated  by  con- 

struction company. 

3496.  Injury  to  passenger  through  the  concurrent  negligence  of  his  own 

carrier  and  a  third  person. 

3497.  Treatment  of  passenger  who  becomes  ill  on  street  car. 

3498.  Statutory  liability  of  street  railway  companies  for  injuries  result- 

ing in  death. 


Subdivision  2.     Collisions  and  Derailments. 
Section 

3502.  Collisions  between  street  railway  cars  and  other  cars  at  grade 

crossings. 

3503.  Collisions  between  street  cars  and  steam  railway  trains. 

3504.  Collisions  with  cars  of  the  same  company  on  the  same  track. 

3505.  Collisions  between  street  cars  and  vehicles  on  the  street. 

3506.  Application  of  the  principles  stated  in  the  preceding  paragraph. 

3507.  Questions  of  evidence  in  actions  growing  out  of  such  collisions. 

3508.  Injuries  from  the  derailment  of  street  cars. 


Subdivision  3.    Negligence  with  Respect  to  Passengers  Boarding 

Street  Cars. 
Section 

3511.  Duty  towards  passengers  boarding  street  cars. 

3512.  Further  of  this  duty. 

3513.  Starting  street  car  suddenly  while  passenger  getting  on. 
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Section 

3514.  Further  of  starting  car  suddenly  while  passenger  getting  on. 

3515.  Starting  street  car  with  a  sudden  motion  before  passengers  can  get 

seated. 


Subdivision  4.     Negligence  with  Respect  to  Passengers  Alighting 

from  Street  Cars. 
Section 

3518.  Care  required  in  favor  of  street  railway  passengers  in  the  act  of 

alighting. 

3519.  Duty  of  street  railway  companies  towards  passengers  alighting. 

3520.  Duty  to  see  and  know  that  all  passengers  have  safely  alighted  be- 

fore starting  the  street  car. 

3521.  Starting  street  ear  before  the  passenger  has  had  a  reasonable  time 

to  alight. 

3522.  Starting  street  car  with  sudden  jerk  while  passenger  is  getting  off. 

3523.  Starting  street  car  at  signal  of  unauthorized  person. 

3524.  Effect  of  violation  of  ordinance  requiring  street  car  to  stop  to  allow 

ladies  and  children  to  enter  or  alight. 

3525.  Stopping  street  car  in  an  improper  or  dangerous  place. 

3526.  Cases  where  the  street  car  company  has  been  exonerated  for  in- 

juries received  by  passengers  alighting. 

3527.  Duty  to  protect  alighting  passengers  against  contact  with  car  on 

parallel  track. 

3528.  Further  of  this  duty. 

3529.  And  against  contact  with  other  vehicles. 

3530.  Burden  of  proof  is  on  street  railway  passenger. 

3531.  Instructions  to  juries  in  cases  of  injuries  received  by  street  railway 

passengers  in  alighting. 


Subdivision  5.     Trespasses,  Ejections,  Assaults,  Insults,  Annoyances. 

Section 

3534.  Forcing  or  frightening  trespassing  children  from  street  cars  while 

in  motion. 

3535.  Ejecting  adult  persons  from  street  cars  while  in  motion. 

3536.  Ejecting  pedestrian  who  is  attempting  to  cross  street  car  platform 

while  car  obstructs  street. 

3537.  Assaults  upon  street  railway  passengers  by  the  carrier's  servants. 

3538.  Duty  to  protect  street  car  passengers  from  injury  and  annoyance 

by  other  passengers. 

3539.  Abuse  and  defamation  of  street  car  passenger. 

3540.  Who  a  passenger — Who  a  trespasser  on  a  street  car. 
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Subdivision  6.     Questions  of  Procedure  with  Respect  to  Street  Rail- 
way Injuries. 
Section 

3543.  Questions  of  pleading  in  street  railway  accident  cases. 

3544.  Questions  of  evidence  in  actions  against  street  railway  companies. 

3545.  Questions  Of  fact  for  tlie  jury  in  case  of  street  railway  injuries. 

3546.  Questions  of  law  for  the  court  in  case  of  street  railway  injuries. 

3547.  Instructions  which  have  been  approved,  or  not  disapproved. 

3548.  Instructions  which  have  been  held  erroneous,  or  properly  refused. 


Subdivision  7.    Miscellaneous  Holdings  with  Reference  to  Street 

Railway  Carriers. 
Section 

3550.  Duty  of  street  car  company  to  make  change  in  collecting  fares. 

3551.  Various  regulations  of  street  railway  companies. 

3552.  Operating  cars  without  conductors. 

3553.  Municipal  ordinances  regulating  the  sale  of  street  railway  tickets. 

3554.  Limitation  of  time  in  street  railway  transfer  tickets. 

3555.  Passenger  obstructing  aisle  in  street  car  with  baskets. 

3556.  Conductor  obstructing  view  of  passengers  by  pulling  down  curtains. 


AETICLE  II.       CONTEIBUTOET  NEGLIGENCE  OF   StEEET  KaILWAY 

Passengees. 

Subdivision  1.    In  General. 
Section 

3557.  General  doctrines. 

3558.  Passenger  acting  erroneously  in  apprehension  of  sudden  danger. 

3559.  Contributory  negligence  of  passenger  assaulted  by  conductor. 

3560.  Concurrent  negligence  of  street  railway  passenger  and  the  servants 

of  the  carrier. 


Subdivision  2.    In  Boarding  the  Street  Car. 

Section 

3563.  General  principles. 

3564.  Negligence  prior  to  boarding  car:  walking  between  tracks  in  trans- 

ferring from  one  car  to  another. 

3565.  Attempting  to  board  street  cars  while  in  motion. 

3566.  When  not  negligence  to  attempt  to  board  street  car  in  motion. 

3567.  What  attempts  to  board  street  cars  while  in  motion  have  been  held 

negligence  per  se. 

3568.  Attempting  to  board  street  car  by  front  platform. 

3569.  Boarding  street  car  from  side  on  which  there  is  a  parallel  track. 


CONTENTS    OF    VOLUME    THREE.  xHii 

Subdivision  3.     In  Riding  in  a  Dangerous  Place,  Position,  or 

Manner,  upon  the  Street  Car. 
Section 

3572.  Riding  upon  street  car  platform. 

3573.  Riding  upon  the  front  platform  of  a  street  car. 

3574.  Further  of  riding  on  the  front  platform. 

3575.  Riding  on  front  platform  and  injured  by  the  handling  of  the  brake. 

3576.  Decisions  imputing  contributory  negligence  to  the  passenger  riding 

on  the  front  platform. 

3577.  Riding  on  rear  platform  of  street  car. 

3578.  Riding  on  side  step  or  running  board  of  street  car. 

3579.  Further  of  riding  on  the  side  step  or  running  board. 

3580.  When  contributory  negligence  imputed  to  passenger  riding  on  side 

step  or  running  board. 

3581.  Riding  with  arm  out  of  street  car  window. 

3582.  Putting  head  out  of  street  car  window. 

3583.  Riding  in  other  positions  on  street  cars. 

3584.  Instances  where  contributory  negligence  was  imputed  to  the  act  of 

riding  in  unsafe  positions. 

3585.  Boarding  and  riding  upon  overcrowded  car. 

3586.  Instructions  on  the  question  of  contributory  negligence  of  street 

railway  passengers. 


Subdivision  4.    In  Alighting  from  the  Street  Car. 

Section 

3589.  Injuries  to  passengers  in  alighting  from  street  cars. 

3590.  Duty  of  street  car  passenger  to  give  notice  of  his  intention  to  alight. 

3591.  Passengers  need  not  remain  seated  until  street  car  is  stopped. 

3592.  Injuries  received  in  consequence  of  sudden  starting  of  the  car  while 

the  passenger  is  alighting. 

3593.  Circumstances  from  which  the  passenger  may  assume  that  the  car 

has  slowed  up  or  stopped  to  enable  him  to  alight. 

3594.  Alighting  from  street  car  while  in  motion. 

3595.  Circumstances  under  which  the  act  is  deemed  negligent. 

3596.  Alighting  between  parallel  tracks. 

3597.  Alighting  at  other  dangerous  and  improper  places. 

3598.  Getting  on  and  off  street  car  by  front  platform. 

3599.  Duty  of  female  passenger  to  gather  up  her  dress  before  attempting 

to  alight. 

3600.  Other  questions  relating  to  contributory  negligence  of  street  car 

passengers  injured  in  alighting. 

3601.  Other  such  questions. 
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CHAPTEE  cm. 

SLEEPING    OAE    COMPANIES. 

Section 

3605.  Sleeping  car  companies  not  common  carriers  nor  innkeepers. 

3606.  Bound  to  exercise  ordinary  care  to  protect  passengers  from  thieves. 

3607.  Notices  and  stipulations  attempting  to  discliarge  their  liability. 

3608.  Mere  loss  of  baggage  not  prima  facie  evidence  of  negligence. 

3609.  Responsibility  as  between  the  railroad  company  and  the  sleeping 

car  company. 

3610.  Nature  of  the  contract  between  the  sleeping  car  company  and  the 

passenger. 

3611.  Obligation  of  sleeping  car  companies  to  furnish  berths  to  persons 

applying  therefor. 

3612.  Liability  of  sleeping-  car  company  for  breach  of  its  contract  with 

purchaser  of  ticket. 

3613.  Railroad  company  responsible  for  safety  of  passenger  in  sleeping 

car  and  liable  for  negligence,  etc.,  of  servants  of  such  company. 

3614.  Duty  of  sleeping  car  company  to  awaken  guest  before  arriving  at 

point  of  destination. 

3615.  Extent  of  liability  of  sleeping  car  companies  for  loss  of  passenger's 

money,  reasonable  sum  for  travelling  expenses. 

3616.  Extent  of  liability  of  sleeping  car  companies  for  loss  of  other  per- 

sonal property  of  passengers. 

3617.  Responsibility  of  sleeping  car  companies  for  thefts  of  passenger's 

effects  by  coApanies'  servants. 

3618.  Specific  acts  which  have  been  imputed  to  sleeping  car  companies 

as  negligence,  in  respect  of  the  safety  of  the  valuables  of  their 
guests. 

3619.  When  money  is  deemed  to  be  in  the  custody  of  the  passenger — 

pocketbook  under  passenger's  pillow. 

3620.  Contributory  negligence  of  the  passenger  whose  money,  baggage,  or 

valuables  are  stolen. 

3621.  Liability  of  sleeping  car  companies  for  negligent  injuries  to  pas- 

sengers. 

3622.  Indignity — Murder — Insanity. 


CHAPTEE  CIV. 

STAGE    AND   HACKNEY   PEOPEIBTOHS. 

Section 

3626.  Duties  of  such  proprietors:  the  law  as  laid  down  by  Mr.  Justice 

Story. 

3627.  Their  obligation  to  provide  safe  vehicles  and  equipments,  and  their 

liability  for  latent  defects. 

3628.  Illustration:  breaking  of  wheel  or  axle  through  secret  defect. 

3629.  Their  duty  to  provide  careful  and  competent  drivers. 

3630.  Duty  of  stage  proprietor  when  his  regular  driver  gets  sick. 

3631.  Care  and  vigilance  exacted  of  the  driver. 


3640. 
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Section 

3632.  Driver  bound  to  exercise  the  best  and  soundest  judgment. 

3633.  An  Instruction  upon  this  principle. 

3634.  Bound  to  warn  passengers  of  any  unusual  danger. 

3635.  Stage  proprietor  bound  to  carry  passenger  to  end  of  journey,  and 

set  him  down  safely. 

3636.  Liability  of  passenger  injured  while  riding  outside. 

3637.  Injuries  from  overloading  the  coach. 

3638.  Overturning  of  a  stagecoach  is  prima  facie  evidence  of  negligence. 

3639.  Injuries    from    stage    overturning   in   consequence    of   being   over- 

loaded. 
Not  negligence,  as  matter  of  law,  for  passenger  to  jump  from  stage 
when  in  peril. 

CHAPTEE  CV. 


CAEEIEES   OF   PASSENGERS   BY   WATBE. 

Art.    I.     In  General,  §§  3643-3689. 

Art.  II.     Statutes  of  the  United  States  Affecting  the  Eights  of  such 
Passengers,  §§  3695-3715. 

Article  I.    In  General. 
Section 

3643.  Shipowners  and  masters  are  common  carriers. 

3644.  Bound  to  receive  and  carry  passengers  to  and  from  foreign  coun- 

tries. 

3645.  Who  is  a  passenger  for  hire  by  water. 

3646.  Who  not  passengers:  persons  merely  invited  or  permitted  on  board. 

3647.  Soldier  transported  by  Government  not  a  passenger. 

3648.  Bartender  leasing  bar  is  a  passenger. 

3649.  When  master  of  vessel  may  refuse  to  receive  passengers. 

3650.  When  expel  passengers  from  his  vessel. 

3651.  Must  convey  passenger  to  destination  agreed  upon. 

3652.  Strict  nature  of  this  obligation. 

3653.  This  obligation  varied  by  quarantine  regulations. 

3654.  Must  take  passenger  by  the  agreed  route. 

3655.  Payment  of  passage  money. 

3656.  When  passage  money  may  be  recovered  back. 

3657.  Construction  of  contracts  for  carriage  of  passengers  by  water. 

3658.  Duty  of  carrier  as  to  accommodation  and  treatment  of  passengers. 

3659.  Rights  of  cabin  passengers. 

3660.  Excluding  such  passengers  from  cabin  table. 

3661.  Passenger  entitled  to  respectful  and  proper  treatment  from  master, 

officers  and  crew. 

3662.  Rights  of  passengers  inter  sese  to  berths  on  steamboats. 

3663.  Seamen  no  right  to  sacrifice  passengers  to  save  themselves. 

3664.  Authority  of  master  of  vessel  over  passengers. 

3665.  Duty  to  provide  safe  means  for  boarding  and  disembarking. 

3666.  Evidence  of  such  means  employed  by  other  like  vessels. 
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Section 

3667.  Duty  to  warn  passengers  of  danger  in  embarking  and  disembark- 

ing. 

3668.  Right  of  passenger  to  safe  mode  of  going  ashore  at  places  other 

than  his  destination. 

3669.  Responsibility  of  carrier  in  respect  of  passenger's  baggage. 

3670.  Baggage  unaccompanied  by  passenger  treated  as  freight. 

3671.  Contracts  limiting  liability  of  carrier  in  respect  of  baggage. 

3672.  Lien  of  carrier  upon  such  baggage  for  passage  money. 

3673.  Non-liability  of  carrier  for  baggage  remaining  in  personal  custody 

of  passenger. 

3674.  What  constitutes  baggage. 

3675.  Duty  of  passenger  to  claim  baggage  on  arriving  at  port  of  destina- 

tion. 

3676.  Limitations  of  liability  of  shipowners  by  British  Merchants'  Ship- 

ping Act. 

3677.  Jurisdiction  of  courts  of  admiralty  over  contracts  for  carriage  of 

passengers  by  sea. 

3678.  Parties  to  actions  in  case  of  injuries  to  passengers  from  collisions 

of  vessels. 

3679.  Liability  to  passengers  as  between  owner  and  charterer. 

3680.  Question  of  liability  where  passenger  is  pushed  overboard  by  other 

passenger. 

3681.  Non-liability  for  malpractice  of  ship's  physician. 

3682.  Injuries  through  failure  to  furnish  passengers  with  seats. 

3683.  Presumption  of  negligence  in  case  of  injury  to  passenger. 

3684.  Injuries  through  defects  in  carrier's  vessel. 

3685.  Such  accidents  where  the  carrier  was  exonerated. 

3686.  Right  of  injured  person  to  lien  on  vessel. 
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WHO   ARE   AND   WHO   ARE   NOT    COMMON   CARRIERS   OP  PASSENGERS. 


Section 

2535.  Who  are  common  carriers  of 

passengers. 
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riers. 
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passengers. 


Section 

2538.  Railway  trains  carrying  goods 

as  well  as  passengers  are 
common  carriers  of  passen- 
gers. 

2539.  And  so  are  receivers  operating 

railroads. 


§  2535.  Who  are  Commoii  Carriers  of  Passengers. — ^A  common 
carrier  of  passengers  is  one  who  undertakes,  for  hire,  to  carry  all  per- 
sons indifferently,  who  may  apply  for  passage  from  one  place  to  an- 
other. Eailroad  companies,^  the  owners  and  masters  of  ships,''  of 
steamboats,"  of  street  cars,*  of  omnibuses,^  of  hacks,"  of  stage  coaches,^ 
and  even  of  elevators  designed  to  transport  persons  vertically  from 
one  floor  to  another  in  public  buildings,' — are  regarded  as  common 


'  Davis  V.  Button,  78  Cal.  247;  s.  c. 
20  Pac.  Rep.  545;  Nashville  &c.  R. 
Co.  V.  Messino,  1  Sneed  (Tenn.)  220; 
Hanley  v.  Harlem  R.  Co.,  1  Edm. 
(N.  Y.)  359;  Atlantic  &c.  R.  Co.  v. 
Laird,  58  Fed.  Rep.  760;  s.  c.  7  C.  C. 
A.  489  (all  railroad  corporations  ac- 
tively engaged  in  operating  passen- 
ger trains).  Not  a  common  carrier 
in  respect  to  circus  train, — see  Chi- 
cago &c.  R.  Co.  V.  Wallace,  24  U.  S. 
App.  589;  s.  c.  66  Fed.  Rep.  506; 
and  also  see  note  to  same  in  30  L.  R. 
A.  161. 

'Post,  §3643;  Pearson  v.  Duane, 
4  Wall.  (U.  S.)  605;  s.  c.  Thomp. 
Carr.  Pass.  17. 

'Jencks  v.  Coleman,  2  Sumn. 
(U.  S.)  221;  s.  c.  Thomp.  Carr.  Pass. 
11;  Benett  v.  Peninsular  &c.  Steam- 
boat Co.,  6  C.  B.  775. 

*Post,  §  3475;  East  Omaha  St.  Tl. 
Co.  V.  Godola,  50  Neb  906;  s.  c.  70 
N.  W.  Rep.  491;  7  Am.  &  Eng.  Rail. 
Cas.  (N.  S.)  300  (although  its  road 
may  be  constructed  over  private 
property);  Dean  v.  Chicago  &c.  R. 
Co.,  64  111.  App.  165;  s.  c.  1  Chic.  L. 


J.  Wkly.  213;  28  Chic.  Leg.  News 
289;  Thompson-Houston  Electric  Co. 
V.  Simon,  20  Or.  60;  also  with  note 
in  10  L.  R.  A.  251;  Spellman  v. 
Lincoln  Rapid  Transit  Co.,  36  Neb. 
890;  s.  c.  20  L.  R.  A.  316. 

^  Parmelee  v.  Lowitz,  74  111.  116. 

°  Brown  v.  New  York  &c.  R.  Co.,  75 
Hun  (N.  Y.)  355.  But  a  hackman 
is  not  a  common  carrier,  within  the 
meaning  of  New  York  Laws  1892, 
chap.  676,  providing  that  no  prefer- 
ence for  the  transaction  of  the  busi- 
ness of  a  common  carrier  upon  its 
cars,  or  in  its  depots  or  buildings  or 
upon  its  grounds,  shall  be  granted 
by  any  railroad  company  to  any  one 
of  two  or  more  persons  competing 
in  the  same  business,  or  in  that  of 
transporting  for  themselves  or  oth- 
ers :  Brown  v.  New  York  &c.  R.  Co., 
75  Hun  (N.  Y.)  355;  s.  c.  56  N.  Y, 
St.  Rep.  748;  27  N.  Y.  Supp.  69. 

'Lovett  V.  Hobbs,  2  Show.  127; 
Bennett  v.  Button,  10  N.  H.  481;  s.  c. 
Thomp.  Carr.  Pass.  2. 

»Treadwell  v.  Whittier,  80  Cal. 
574;  s.  c.  5  L.  R.  A.  498;  6  Rail.  & 
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carriers  of  passengers,  and  subject  to  the  responsibilities  which  the  law 
annexes  to  that  employment.  The  place  within  which,  or  the  distance 
to  which  the  passenger  is  to  be  carried  is  not  material  in  determining 
the  question  whether  the  undertaker  of  the  service  is  to  be  deemed 
a  common  carrier.  He' is  such,  although  his  employment  may  be 
merely  the  transportation  of  passengers  in  omnibuses  between  a  rail- 
way station  and  hotels,  or  other  places  in  the  town  or  city,"  as  well 
as  where  he  transports  them  to  more  remote  places,^"  or  to  a  foreign 
country.^^ 

§  2536.  Distinction  between  Common  and  Private  or  Special  Car- 
riers..— The  distinction  between  a  common  carrier  of  passengers  and 
a  private  or  special  carrier  does  not  always  depend  upon  the  posses- 
sion of  franchises  from  the  State,  which  are  not  enjoyed  by  the  people 
as  of  common  right;  but  it  depends  rather  on  the  profession  which 
the  person  or  corporation  makes  to  the  public.  If  a  person  or  cor- 
poration holds  himself  or  itself  out  to  the  public  as  ready  and  willing 
to  transport  over  a  given  route  any  person  who  may  present  himself 
to  be  so  transported  and  pay  the  prescribed  fare,  that  will  make  such 
person  or  corporation  a  common  carrier  of  passengers.^^  It  is  not 
necessary  that  the  carrying  of  passengers  should  be  the  principal, 
still  less  the  exclusive,  business  of  the  carrier.^^  The  ordinary  busi- 
ness of  the  proprietor  of  a  railroad  track,  engine  and  cars,  may  be 
the  hauling  of  coal;  and  yet  if  it  allows  passengers  to  ride  thereon  for 
pay,  it  becomes  bound,  by  that  very  fact,  to  exercise  care  to  the  end 
of  keeping  its  means  of  transportation  reasonably  safe,  and  becomes 
liable  to  any  onewho  receives  an  injury  while  being  so  carried  through 
a  defect  therein  which  might  have  been  prevented  by  the  exercise  of 
reasonable  care.^*  ISTor  is  it  necessary  that  the  person  or  the  corpora- 
tion should  continuously  hold  itself  out  as  a  common  carrier,  or  con- 
tinuously prosecute  the  business  of  such  a  carrier;  but  one  who  un- 
dertakes, though  only  on  a  particular  occasion,  to  carry  for  hire  with- 
out special  contract,  incurs  the  responsibility  of  a  common  earrier.^^ 

Corp.  L.  J.  505;  13  Am.  St.  Eep.  175;  665;  afE'g  s.  c.  15  Misc.   (N.  Y.)  93; 

22  Pac.  Rep.  266;   Goodsell  v.  Tay-  s.  c.  71  N.  Y.  St.  Rep.  830;  36  N.  Y. 

lor,  41  Minn.  207;   s.  c.  4L.  R.  A.  Supp.  808. 

673;  Vol.  I,  §  1078,  "  So  held  with  reference  to  a  car- 

» Parmelee  v.  Lowitz,  74  111.  116.  ier  of  goods  in  Jackson  &c.  Iron  Co. 

"Richards   v.   Westcott,   2   Bosw.  v.  Hurlbut,  158  N.  Y.  34;  s.  c.  52  N. 

(N.  Y.)  589.  E.  Rep.  665;  aff'g  s.  c.  15  Misc.   (N. 

"Benett  v.  Peninsular  &c.  Steam-  Y.)  93;  71  N.  Y.  St.  Rep.  830;  36  N. 

boat  Co.,  6  C.  B.  775.  Y.  Supp.  808. 

^  See,  for  analogy,  the  definition  "  Millwood  &c.  R.  Co.  v.  Madison 

of  a  common  carrier  of  goods  given  (Pa.),  1  Cent.  Rep.  336. 

in  Jackson  &c.  Iron  Works  v.  Hurl-  ^'Defrier   v.    The    Nicaragua,    81 

but,  158  N.  Y.  34;  s.  c.  52  N.  B.  Rep.  Fed.  Rep.  745. 
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§  2537.  Who  not  Common  Carriers  of  Passengers. — The  foregoing 
statement  will  enable  us  to  exclude  a  number  of  employments  to 
which  efEorts  have  been  made  to  annex  the  responsibilities  of  common 
carriers.  One  who  keeps  horses  and  carriages  for  hire  is  not  a  com- 
mon carrier,  but,  in  the  discharge  of  the  duties  which  he  has  assumed, 
he  is  held  to  that  degree  of  care  which  a  prudent  man  having  due  re- 
gard for  his  social  obligations  would  bestow  in  the  discharge  of  the 
same  undertaking :  he  is  bound  to  exert  a  measure  of  care  and  skill  ap- 
propriate to  the  particular  employment.^''  A  railway  contractor  run- 
ning a  construction  train  to  which  is  attached  what  is  called  a  caboose- 
car  for  the  use  of  the  men  employed  in  the  work,  and  who  does  not  en- 
gage generally  in  the  business  of  transporting  passengers  on  such 
train, — does  not,  it  has  been  held,  assume  the  responsibilities  of  a 
common  carrier  of  passengers  toward  one  who  is  allowed  by  the  con- 
ductor to  ride  a  distance  upon  the  construction  train  upon  the  pay- 
ment of  fare;^''  though  it  is  difficult  to  see  why  the  owner  of  such  a 
construction  train  should  not  be  held  to  the  liability  of  a  carrier  of 
passengers  if  he  allows  the  conductor  of  the  train  to  receive  and 
transport  passengers  for  hire,  although  as  an  incident  to  the  chief 
business  for  which  the  train  is  run.^^  In  such  a  case  there  would 
seem  to  be  no  grounds  for  making  any  distinction  between  a  con- 
struction train  and  a  freight  train;  since  in  neither  case  is  the  prin- 
cipal purpose  of  running  the  train  that  of  carrying  passengers.^® 
Courts  have  refused  to  ascribe  the  office  of  a  common  carrier  of  pas- 
sengers to  a  sleeping-car  company^  which  merely  provides  lodging  for 
passengers  while  in  transit;^"  to  a  railway  company  operating  a  spe- 
cial train  loaded  with  the  outfit  of  a  circus, — animals  and  parapher- 
nalia,— under  a  special  contract  with  the  proprietor  by  which  he  loads 
and  unloads  the  cars  and  assumes  all  risks  of  accident,  the  railway 
company  merely  hauling  them;^^  to  the  owner  of  a  logging  railway 

"  Siegrist  v.  Arnot,  10  Mo.  App.  v.  Commissioners,  1  Hilt.    (N.  Y.) 

197;  rev'd  on  another  ground,  86  Mo.  244. 

200.  '"  Scaling  v.  Pullman  Palace  Car 

"Shoemaker    v.     Kingsbury,     12  Co.,  24  Mo.  App.  29;  Lemon  v.  Pull- 
Wall.   (U.  S.)  369.  man   Palace  Car  Co.,   52   Fed.  Rep. 

"Nashville  &c.  R.  Co.  v.  Messino,  262;  Barrott  v.  Pullman  Palace  Car 

1  Sneed  (Tenn.)  220.  Co.,  51  Fed.  Rep.  796;  s.  c.  52  Am.  & 

"That  the  Commissioners  of  Bmi-  Eng.  Rail.  Cas.  498;  Pullman  Palace 
gration  of  New  York  are  not,  by  vir-  Car  Co.  v.  Gavin,  93  Tenn.  53;  s.  c. 
tue  of  the  duties  imposed  upon  them  21  L.  R.  A.  298;  Whitney  v.  Pull- 
by  statute,  common  carriers  of  emi-  man  Palace  Car  Co.,  143  Mass.  243; 
grants  or  of  the  haggage  of  emi-  and  also  note  to  Mann-Boudoir  Car 
grants  arriving  at  the  port  of  the  Co.  v.  Dupre,  21  L.  R.  A.  291. 
City  of  New  York, — see  Murphy  v.  ^'  Chicago  &c.  R.  Co.  v.  Wallace,  66 
Commissioners,  28  N.Y.  134;    Semler  Fed.  Rep.  506. 
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operated  by  independent  contractors,  with  respect  to  a  person  allowed 
to  ride  gratuitously.''''  * 

§  2538.  Railway  Trains  Carrying  Goods  as  well  as  Passengers  are 
Common  Carriers  of  Passengers. — A  railroad  company  is  none  the 
less  a  carrier  of  passengers  from  the  fact  that  the  principal  purpose 
of  running  the  train  upon  which  it  transports  them,  is  the  carriage 
of  goods.  Thus,  if  it  receives  passengers  for  carriage  upon  its  or- 
dinary freight  trains,  it  thereby  assumes  the  several  liabilities  of 
common  carriers  of  goods  and  of  persons.^^ 

§  2539.  And  so  are  Receivers  Operating  Railroads. — ^Eeceivers  ap- 
pointed by  courts  of  justice  to  take  the  place  of  corporations,  or  other 
proprietors  of  railroads,  steamboats,  or  other  means  of  transportation, 
and  who  operate  such  means  of  transportation,  carrying  passengers 
thereon,  for  hire,  are  subject  to  the  same  responsibilities  as  the  owners 
of  such  means  of  transportation  would  be  if  the  same  were  in  their 
possession  and  under  their  control;^*  though,  in  the  absence  of 
special  circumstances  charging  them  with  a  personal  liability,  they 
are  answerable  only  out  of  the  trust  funds  in  their  hands.^" 


"  Wade  V.  Lucher  &c.  Lumber  Co., 
74  Fed.  Rep.  217;  s.  c.  41  U.  S.  App. 
45;  20  C.  C.  A.  515;  33  L.  R.  A.  255. 
This  conclusion  is  not  varied  by  a 
constitutional  provision  (La.  Const., 
Art.  244)  declaring  all  railroads  to 
be  puilic  highways  and  railway 
companies  common  carriers:  Wade 
V.  Lucher  &c.  Lumber  Co.,  74  Fed. 
Rep.  517;  s.  c.  41  U.  S.  App.  45;  20 
C.  C.  A.  515;  35  L.  R.  A.  255. 

'^Post,  §  2901;  Flinn  v.  Philadel- 
phia &c.  R.  Co.,  1  Houst.  (Del.) 
469.  It  seems  that  the  goodness  and 
complacency  displayed  by  a  railway 
company  in  carrying  persons  on  its 
trains  for  their  accommodation,  and 
incidentally  for  the  company's 
profit,  furnish  a  sufiBcient  consid- 
eration to  support  a  contract  re- 
leasing the  company  from  liability 


for  damages  in  case  it  kills  or  In- 
jures them  through  the  negligence 
of  itself  or  its  servants:  Arnold  v. 
Illinois  &c.  R.  Co.,  83  111.  273.  This 
case  holds  that  carrying  a  passen- 
ger on  a  freight  train  furnishes  a 
sufficient  consideration  to  support  a 
promise  on  the  part  of  the  passen- 
ger to  release  the  company  from 
claims  for  damages  for  negligence. 

"5  Thomp.  Corp.,  §  7160.  On 
this  theory  receivers  of  a  railroad 
company  are  liable  for  injuries  to  a 
passenger  on  a  train,  resulting  from 
the  willful  or  malicious  acts  of  the 
conductor:  Dillingham  v.  Russell, 
73  Tex.  47;  s.  c.  3  L.  R.  A.  634;  11 
S.  W.  Rep.  139. 

'^  Murphy  v.  Holbrook,  20  Ohio  St. 
137;  s.  c.  5  Am.  Rep.  633. 
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§  2541.  General  Obligation  of  Common  Carriers  to  Receive  and 
Carry. ^ — Under  the  principles  of  the  common  law,  common  carriers 
are,  by  reason  of  the  public  nature  of  their  employment,  and  irre- 
spective of  the  question  whether  they  are  individual  or  corporate, — 
whether  or  not  they  are  operated  under  franchises  received  from  the 
State,  and  over  highways  acquired  and  constructed  through  the  ex- 
ercise of  the  right  of  eminent  domain, — under  a  general  obligation 
to  receive  and  carry  all  proper  persons  who  present  themselves  for 
that  purpose,  and  pay  or  tender  a  reasonable  compensation  for  the 
service.^  This  obligation  is  imposed  upon  them  by  the  principles  of 
the  law,  and  does  not  depend  upon  the  making  of  an  express  con- 
tract,* but  the  refusal  to  perform  it  is  an  actionable  tort,* — although 
it  may  be  modified  and  limited  by  contract  between  the  carrier  and 
the  person  seeking  to  be  carried,  to  the  extent  hereafter  stated.  This, 
of  course,  does  not  mean  that  he  is  bound  to  carry  all  persons  at  all 


'This  section  is  cited  in  §§  2552, 
3455. 

"  Saltonstall  v.  Stockton,  1  Taney's 
Dec.  11,  19;  affirmed  sub  nom. 
Stokes  V.  Saltonstall,  13  Pet.  (U.  S.) 
181;  s.  c.  Thomp.  Carr.  Pass.  183; 
Hannibal  R.  Co.  v.  Swift,  12  Wall. 
(U.  S.)  263,  270;  Tarbell  v.  Cen- 
tral &e.  R.  Co.,  34  Cal.  616;  Brether- 
ton  V.  Wood,  3  Brod.  &  B.  54;  Pleas- 
ants V.  North  Beach  &c.  R.  Co.,  34 


Cal.  586;  Turner  v.  North  Beach  &c. 
R.  Co.,  34  Cal.  594. 

=  Delaware  &c.  R.  Co.  v.  Traut- 
wein,  52  N.  J.  L.  169;  s.  c.  7  L.  R.  A. 
435;  41  Am.  &  Bug.  Rail.  Cas.  187; 
7  Rail.  &  Corp.  L.  J.  316;  19  Atl. 
Rep.  178;  Johnson  v.  East  Tennes- 
see &c.  R.  Co.,  90  Ga.  810;  s.  c.  17 
S.  E.  Rep.  121. 

*Lake  Erie  &c.  R.  Co.  v.  Acres. 
108  Ind.  548. 
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times,  and  wholly  without  reference  to  his  means  of  transportation, 
or  that  he  may  not  make  reasonable  rules  for  the  conduct  of  his 
business.  For  instance,  he  is  not  bound  to  receive  and  carry  passen- 
gers on  Sunday;^  though  it  is  plain,  under  the  foregoing  principles, 
that  if  he  prosecutes  his  ordinary  business  on  Sunday,  he  is  bound  to 
treat  alike  all  persons  who  apply  for  passage.  But  it  means  that  he 
will  carry,  without  unjust  discrimination,  to  the  extent  of  his  ability, 
and  subject  to  such  reasonable  rules  as  he  may  have  established,  all 
who  present  themselves  for  that  purpose  and  pay  or  tender  a  reasona- 
ble compensation  for  the  service. °  For  instance,  the  proprietors  of  a 
stage  coach,  who  hold  themselves  out  as  common  carriers  of  passen- 
gers for  hire,  are  bound  to  receive  all  fit  persons  who  require  passage 
and  pay  or  tender  a  reasonable  fee  therefor,  so  long  as  they  have 
room,  and  no  legal  excuse  exists  for  a  refusal.  It  is  not  a  legal  excuse 
that  the  carrier  runs  his  coach  in  connection  with  another  coach  which 
makes  a  continuous  line  to  a  certain  place,  and  that  he  has  agreed 
with  the  proprietor  of  the  other  coach  not  to  receive  passengers  who 
come  from  that  place  on  certain  days,  unless  they  come  in  the  coach 
of  such  other  proprietor. '^ 

§  2542.  What  will  and  what  will  not  Excuse  the  Performance  of 
this  Obligation — Intoxication  of  Intending  Passenger.^ — Such  being 
the  general  obligation  of  the  carrier,  it  is  important  to  consider  what 
circumstances  will  excuse  him  from  performing  it.  He  is  not  bound 
to  receive  and  carry  a  person  who  presents  himself  for  carriage  in  a 
state  of  gross  intoxication^  such  as  renders  it  probable  that  he  will 
become  offensive  or  annoying  to  other  passengers,  although  he  has 
not  committed  any  act  of  offense  or  annoyance ;  and  such  a  passenger, 
if  received,  may  be  expelled  by  the  carrier  from  his  vehicle;®  other- 

" Walsh  V.  Chicago  &c.  R.  Co.,  42        'Bennett  v.  Dutton,  10  N.  H.  481; 

Wis.  23.  s.  e.  Thomp.  Carr.  Pass.  2. 

» Indianapolis  &c.  R.  Co.  v.  Rinard,        *  This  section  is  cited  in  §  3234. 
46  Ind.  293;    Sanford  v.  Catawlssa        » Vinton  v.  Middlesex  R.  Co.,  11 

&c.  R.  Co.,  2  Phila.  (Pa.)  107;  Day  Allen    (Mass.)    304;    s.    c.    Thomp. 

v./Owen,  5  Mich.  520;  West  Chester  Carr.  Pass.  6;  Pittsburgh  &c.  R.  Co. 

&c.  R.  Co.  V.  Miles,  55  Pa.  St.  209;  v.  Vandyne,  57   Ind.  576;    s.   c.   26 

Bennett  v.  Dutton,  10  N.  H.  481;  s.  c.  Am.  Rep  68.    See,  also,  Putnam  v. 

Thomp.  Carr.  Pass.,  p.  2.     If  a  rail-  Broadway  &c.  R.  Co.,  55  N.  Y.  108; 

road  company  holds  itself  out  as  a  Meyer  v.   St.   Louis  &c.   R.   Co.,   10 

common  carrier  to  a  point  beyond  U.   S.  App.  667;    s.  c.  54  Fed.  Rep. 

the  termination  of  its  road,  then  it  116;  4  C.  C.  A.  221;  Milliman  v.  New 

is  a  common  carrier  for  the  whole  York  &c.  R.  Co.,  66  N.  Y.  642.     That 

distance;  and  if  it  professes  to  con-  it  is  the  duty  Of  a  railway  carrier 

tract  and   does  contract  with  per-  to  expel  a  drunken  passenger  who 

sons   generally  to  carry  them  the  is  annoying  other  passengers, — see 

entire    distance,    it    must   treat   all  Pittsburgh  &c.  R.  Co.  v.  Pillow,  76 

alike  and  contract  with  and  carry  Pa.  St.  510.     See,  for  a  round  state- 
all    who    apply:     Wheeler    v.    San 
Francisco  &c.  R.  Co.,  31  Cal.  46. 

10 
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wise  the  misconduct  of  the  drunken  person  might  make  the  carrier 
liable  in  damages  to  other  passengers  injured  or  annoyed  thereby.^* 
A  railway  company  may  refuse  to  receive  as  a  passenger,  a  person 
who  is  so  intoxicated  as  to  be  disgusting,  offensive,  or  annoying,  so 
long  as  he  remains  in  that  condition,  though  he  has  a  ticket  entitling 
him  to  passage;  but  slight  intoxication,  such  as  would  not  seriously 
affect  the  conduct  of  the  passenger,  will  not  justify  the  company  in 
refusing  to  receive  him.^^  So,  the  conductor  of  a  railway  car  or 
train  may  expel  therefrom  a  person  who,  by  reason  of  his  intoxica- 
tion, is  in  such  a  condition  as  to  render  it  reasonably  certain  that  he 
will  become  offensive  or  annoying  to  other  passengers  ;^^  but  an  intoxi- 
cated man  has  a  right  to  ride  in  a  public  conveyance,  so  long  as  he 
keeps  quiet  and  does  not  interfere  with  others/^  A  carrier  is  not  bound 
to  receive  gamblers  or  swindlers  who  seek  to  go  on  board  his  vehicle 
for  the  purpose  of  plying  their  trade  and  victimizing  other  passen- 
gers ;^*  nor  drummers  who  seek  to  go  on  board  his  vehicle  for  the  pur- 
pose of  soliciting  patronage  for  a  rival  linej^^  nor  persons  who,  on 
previous  trips,  have  been  intoxicated,  and  have  been  guilty  of  ohscene 
and  indecent  conduct  to  the  annoyance  of  other  passengers;  and  it 
seems  that  this  is  so  although  the  person  is  not  intoxicated  when  re- 
fused passage."  It  seems  that  the  carrier  may  rightfully  refuse  to 
carry  a  female  passenger  who  has  thus  misbehaved  on  previous  trips, 
unless  she  will  promise  to  behave  herself."  What  degree  of  miscon- 
duct, vulgarity  or  obscenity  on  previous  trips  will  justify  the  carrier 
in  refusing  to  receive  a  passenger  may  furnish  nice  questions  for 
casuistry,  and,  on  principle,  it  is  in  most  cases,  in  an  action  at  com- 
mon law,  to  be  determined  by  the  jury.^^ 

§  2543.    Refusing  to  Carry  Diseased  Persons — ^Persons  under  Dis- 
ability.^®—Nor  is  he  bound  to  receive  a  person  afflicted  with  a  con- 

ment  of  the  grounds  which  will  jus-  Dill.  (U.  S.)  321;  s.  c.  Thomp.  Carr. 

tify   a   common   carrier   of   passen-  Pass.  10. 

gers  in  refusing  to  carry  a  particu-        '°  Jencks    v.    Coleman,    2    Sumn. 

lar  person,  the  dissenting  opinion  of  (U.  S.)   221.     See,  also,  The  D.  R, 

Magruder,  J.,  in  Chicago  &c.  R.  Co.  Martin,  11  Blatchf.  (U.  S.)  233. 

v.  Pillsbury,  123  111.  9;  s.  c.  6  West.        '"Stevenson  v.  West  Seattle  Land 

Rep.  790.  &c-  Co.,  22  Wash.  84;   s.  c.  60  Pac. 

^"Post,  §  3083,  et  seq.  Rep.  51. 

"  Pittsburgh   &c.   R.   Co.   v.   Van-        "  Stevenson  v.  West  Seattle  Land 

dyne,  57  Ind.  576;  s.  c.  26  Am.  Rep.  &c.  Co.,  supra. 
68.  ^  But  in  instructing  the  jury  on 

''Vinton  v.  Middlesex  R.  Co.,  11  this  point,  the  judge  commits  error 

Allen  (Mass.)  304;  s.  c.  87  Am.  Dec.  if  he  bases  his  instruction  upon  tes- 

714;  Putnam  v.  Broadway  &c.  R.  Co.,  timony   which   Uas   Veen   excluded: 

55  N.  Y.  108.  Stevenson  v.  West  Seattle  Land  &c. 

"  Milliman   v.   New   York   &c.   R.  Co.,  supra. 
Co.,  66  N.  Y.  642.  "  This  section  is  cited  in  §  2934. 

"Thurston  v.  Union  &c.  R.  Co.,  4 
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tagious  disease,  such  as  would  be  communicable  to  the  other  passen- 
gers.^" A  railway  company  is  not  bound  to  receive  as  a  passenger 
one  who  is  under  such  physical  or  mental  disability  as  to  be  unable 
to  take  care  of  himself  during  the  journey  ;^^  but  the  mere  fact  that 
a  person  is  blind  has  been  held  not  to  disqualify  him  from  the  right 
to  ride  upon  a  railway  train,  or  to  justify  the  refusal  to  carry  him.^^ 

§  2544.    Refusing  to  Carry  Other  Objectionable  Persons. — And  he 

may  exclude  from  his  premises  and  vehicles  persons  who  go  there 
for  the  mere  purpose  of  plying  private  trades,  such  as  the  selling  of 
lunches  to  passengers,  or  soliciting  orders  from  them  for  the  sale  of 
lunches.^*  Although  it  seems  that  he  is  not  bound  to  receive  on 
board  his  vehicle  a  person  who  has  been  exiled  by  a  vigilance  commit- 
tee, and  who  is  seeking  to  leave  his  place  of  exile, — ^yet  if  he  does  re- 
ceive him  on  board  without  objection,  after  having  tendered  his  fare 
and  demeaned  himself  properly,  he  can  not  be  lawfully  expelled  from 
the  carrier's  vehicle  and  sent  to  another  place.^*  It  has  been  seeming- 
ly well  held,  though  in  a  dissenting  opinion,  that  a  common  carrier 
of  passengers  is  not  justified  in  refusing  a  person  as  a  passenger, 
simply  because  the  exercise  by  him  of  his  lawful  rights  may  become 
offensive  to  others  who  are  acting  unlawfully,  and  may  provoke  them 
to  unreasonable  demonstrations  of  hostility  against  him.^'  Accord- 
ing to  this  view,  a  railway  carrier  of  passengers  can  not  refuse  to  re- 

*"  Thurston  v.  Union  Pac.  R.  Co.,  4  ilance  Committee,  he  got  on  board 

Dill.  (U.  S.)  321.  a  steamer  destined  for  that  port,  of 

^^As  to  the  right  to  refuse  disa-  which  the  respondent  was  master, 

bled  passengers,  see  Croom  v.  Chi-  After  the  steamer  had  put  to  sea, 

cago  &c.  R.  Co.,  52  Minn.  296;   s.  c.  his  identity  and  the  fact  of  his  ex- 

18  L.  R.  A.  602,  which  holds  that  a  pulsion    from    San    Francisco   were 

person  who  is  under  such  mental  or  discovered,  and  the  respondent,  with 

physical  disability  as  to  be  unable  a  view  of  preventing  him  from  re- 

to  take  care  of  himself,  may  be  re-  turning  to  San  Francisco,  believing 

fused  as  a  passenger  unless  he  has  that  he  would  be  killed  by  the  Vigi- 

an  attendant.  lance  Committee  if  he  returned,  put 

^  Zackery  v.  Mobile  &e.  R.  Co.,  74  him     on    board     another     steamer, 

Miss.  520;   s.  c.  36  L.  R.  A.  546;   6  which    again    landed    him    at   Aca- 

Am.  &  Eng.  Rail.  Cas.  (N.  S.)  267;  pulco.     It    was    held    that,    having 

21  South.  Rep.  246.  been  permitted  to  go  upon  the  re- 

^"  Fluker  v.  Georgia  &c.  Co.,  81  Ga.  spondent's  vessel  without  objection, 

461;   s.  c.  2  L.  R.  A.  843;    8  S.  E.  and   having  tendered  his   fare  and 

Rep.  529.  otherwise   demeaned   himself   prop- 

^  Pearson     v.     Duane,     4     Wall,  erly,  the  respondent  could  not  law- 

(U.  S.)  605;  s.  c.  Thomp.  Carr.  Pass,  fully  refuse  to  carry  him,  and  that 

17.    In  this  case  the  libellant  was  he  was  entitled  to  recover  damages; 

expelled  from  the  city  of  San  Fran-  although  it  seems  that  the  respond- 

cisco  by  a  Vigilance  Committee,  and  ent  might  have  refused  to  receive 

was  forcibly  put  on  board  an  out-  him   on   board   the   ship   before   it 

going  steamer   and   landed   at  the  sailed. 

Mexican    port    of    Acapulco.    With        ==  Chicago  &c.  R.  Co.  v.  Pillsbury, 

the  determination  of  returning  to  123  111.  9,  26;  s.  c.  6  West.  Rep.  790 

San  Francisco  in  defiance  of  the  Vig-  (per  Magruder,  J.). 
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ceive  passengers  who  are  non-union  laborers,  merely  because  they  are 
liable  to  violent  assaults  from  union  men,  whether  their  fare  is  paid 
by  themselves  individually,  or  by  their  employer  in  a  gross  amount.^* 
A  railway  carrier  may  make  a  rule  excluding  from  its  cars  a  person 
who  insists  upon  carrying  in  his  hands  dangerous  articles, — such,  for 
instance,  as  rifles,  with  bayonets  attached,  besides  a  valise;  and 
the  propriety  of  such  an  exclusion  should  not  be  left  to  the  determina- 
tion of  a  jury,  but  the  court  should  instruct  them,  as  matter  of  law, 
that  the  conductor  might  rightfully  exclude  such  a  passenger,  using 
no  unnecessary  force.^' 

§  2545.  Befusing  to  Carry  Persons  who  have  Previously  Refused 
to  Pay  Pare. — ^A  passenger  who  has  been  rightfully  ejected  from  the 
carrier's  vehicle  for  the  refusal  to  pay  his  fare,  can  not  acquire  the 
rights  of  a  passenger  by  re-entering  the  vehicle  and  tendering  the 
proper  fare.^*  On  the  other  hand,  the  fact  that  the  owner  of  a  com- 
mutation ticket  has  refused  to  pay  fare,  for  the  reason  that  he  did 
not  have  his  ticket  with  him,  will  not  justify  the  common  carrier  in 
subsequently  refusing  to  sell  him  commutation  tickets.^* 

§  2546.  Want  of  Boom  will  Generally  Excuse  Carrier. — Generally 
speaking,  the  want  of  adequate  accommodations  to  transport  passen- 
gers, not  produced  by  the  fault  or  neglect  of  the  carrier,  will  excuse 
the  failure  to  receive  them  on  the  part  of  the  carrier, — as,  where  there 
is  an  unexpected  increase  in  the  number  of  those  applying  for  passage, 
or  where  the  reception  of  more  would  incommode  those  who  have  al- 

"  Chicago  &c.  R.  Co.  v.  Pillsbury,  objectionable   to   it:     Moore  v.   St. 

123  111.  9,  26;  s.  c.  6  West.  Rep.  790  Louis  &c.  R.  Co.,  67  Ark.  389;  s.  c. 

(per  Magruder,  J.).  55  S.  W.  Rep.  161.    That  a  railroad 

"  Dowd  V.  Albany  R.  Co.,  62  N.  Y.  conductor  had  the  right  to  prevent 
Supp.  179;  s.  c.  37  App.  Div.  (N.  Y.)  one,  without  a  ticket,  in  an  intoxi- 
202.  Notwithstanding  a  statute  cated  and  helpless  condition,  and 
(Sand.  &  H.  Ark.  Dig.,  §  6206),  au-  almost  .unconscious,  from  entering  a 
thorizing  railroad  companies  to  do  car  on  which  he  seeks  to  become  a 
all  things  which  may  be  necessary  to  passenger, — see  Freedon  v.  New 
protect  passengers  on  their  cars  from  York  &c.  R.  Co.,  24  App.  Div.  (N.  Y.) 
fraud,  imposition  or  annoyance,  a  306;  s.  c.  48  N.  Y.  Supp.  584. 
railroad  company  is  liable  in  dam-  ^=  O'Brien  v.  Boston  &c.  R.  Co.,  15 
ages  for  the  exclusion  of  a  passenger  Gray  (Mass.)  20;  s.  c.  Thomp.  Carr. 
from  a  train  leased  to  a  private  pic-  Pass.  22.  See,  also.  Pease  v.  Dela- 
nic  association,  for  which  the  passen-  ware  &c.  R.  Co.,  101  N.  Y.  367;  s.  c. 
ger  held  a  ticket  purchased  from  said  2  Cent.  Rep.  423;  Farber  v.  Mis- 
association,  although  the  exclusion  souri  &c.  R.  Co.,  116  Mo.  81;  s.  c 
was  by  members  of  the  association,  20  L.  R.  A.  350;  22  S.  W.  Rep.  631 
on  the  ground  that  plaintiff  was  an  (although  the  Constitution  of  the 
objectionable  person,  and  without  State  declares  that  railways  are 
the  knowledge  of  the  railroad  com-  public  highways), 
pany,  the  railroad  company  having  "  State  v.  Delaware  &c.  R.  Co.,  48 
agreed  that  the  association  should  N.  J.  L.  55. 
have  the  right  to  exclude  persons 
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ready  taken  passage.^"  Where  passengers  apply  to  a  railway  company 
for  transportation  in  extraordinary  and  unexpected  numbers,  the 
carrier  should  be  held  only  to  the  exercise  of  such  reasonable  diligence 
in  providing  cars  as  may  be  consistent  with  the  circumstances  of  the 
case.^^  The  mere  purchase  of  a  ticket  for  a  railway  journey  does  not 
impose  an  absolute  duty  upon  the  part  of  the  company  to  transport 
the  passenger  at  the  time  he  was  led  to  expect  he  might  go.^^  But  it 
has  been  held  that  where  a  railroad  company  has  issued  a  ticket  stipu- 
lating to  run  trains  in  a  certain  manner,  within  a  certain  time,  it  can 
not  excuse  itself  from  transporting  a  purchaser  of  such  ticket  at  the 
time  he  applies  for  passage,  within  the  terms  of  the  ticket,  or  at  a 
reasonable  time  thereafter,  on  the  ground  that  there  is  no  room  for 
him  on  the  train.^^  And  while  the  carrier  is  not  bound  to  receive  an 
unusual  number  of  passengers,  beyond  the  number  he  might  reasonably 
be  required  to  provide  for,  if  he  does  receive  them,  without  condition, 
or  notice  of  his  inability  to  provide  for  them,  he  assumes  all  the  ob- 
ligations usually  incumbent  on  such  carriers.^* 

§  2547.  Obligation  of  Railway  Companies  to  Establish  Passenger 
Stations  and  to  Stop  Trains  at  them. — A  railroad  company  is  under 
the  public  duty  of  affording  reasonable  facilities  for  passenger  traffic, 
and,  to  that  end,  of  establishing  stations  for  the  reception  of  passen- 
gers at  reasonable  intervals;  and  the  legislature  may  enforce  this 
duty,  or  authorize  a  board  of  railway  commissioners  to  enforce  it, 
subject,  of  course,  to  judicial  superintendence.  The  legislature  may, 
for  example,  enact  and  enforce  a  law  requiring  a  regular  passenger 
train  to  stop  at  county  seats f^  and  such  a  statute  is  operative  even 
with  respect  to  trains  which  carry  the  United  States  mailj^^  and  even 
where  the  main  object  of  establishing  the  particular  train  may  have 
been  the  transportation  of  such  mail.^''  A  fast  mail  train,  running 
daily  on  schedule  time,  carrying  passengers,  with  a  through  coach  and 
sleeping-car,  and  advertised  as  a  passenger  train,  is  a  "regular  train," 
within  the  meaning  of  a  statute  requiring  all  such  trains  to  stop  at 
county  seats. ^^     It  has  been  held  that  the  duty  of  furnishing  a  sepa- 

"» The  Pacific,  1  Blatchf.   (U.  S.)  »'  Evansville  &c.  R.  Co.  v.  Duncan, 

569;    Jencks   v.   Coleman,   2    Sumn.  28  Ind.  441. 

(U.  S.)  221;  s.  c.  Thomp.  Carr.  Pass.  =»  State  v.  Gladson,  57  Minn.  385; 

II.  s.  c.  24  L.  R.  A.  502;  59  N.  W.  Rep. 
^Chicago  &c.  R.  Co.  v.  Carroll,  5  487;   s.  c.  aff'd  sub  nom.  Gladson  v. 

III.  App.   201.     See,   also,   Quinn   v.     Minnesota,  166  U.  S.  427. 
Illinois  &c.  R.  Co.,  51  111.  495.  »'State  v.  Gladson,  supra. 

'^  Hurst  V.  Great  Western  R.  Co.,  "'  Illinois  &c.  R.  Co.  v.  People   143 

19  C.  B.    (N.  S.)   310;    s.  c.  11  Jur.  111.  434;  s.  c.  19  L.  R.  A.  119;  7  Am. 

(N.  S.J  730.  Rail.   &   Corp.   Rep.   338;    33   N.   B. 

^Hawcroft  v.  Great  Northern  R.  Rep.  173. 

Co.,  8  Eng.  Law  &  Eq.  362;   s.  c.  16  •«  Illinois    &c.    R.    Co.    v.    People, 

Jur.  196;  Thomp.  Carr.  Pass.  59.  suprq,.    In   this   case   the   Supreme 
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rate  passenger  train  for  passengers  only,  and  not  for  freight  and  pas- 
sengers together,  is  implied  in  the  duty  of  a  railroad  company  to  fur- 
nish necessary  rolling  stock  and  equipment  for  the  suitable  and  proper 
operation  of  a  railroad.'' °  But  it  is  manifest  that  a  railroad  com- 
pany is  not  bound  to  furnish  facilities  for  passenger  traffic  beyond  the 
extent  of  its  means, — in  other  words,  that  it  is  not  bound  to  do  not 
only  what  is  unprofitable,  but  what  is  impossible ;  yet  it  has  been  held 
that  the  sufficiency  of  the  earning  of  a  railroad  to  justify  the  expense 
of  running  a  separate  passenger  train  over  a  certain  branch  line,  con- 
stituting part  of  an  entire  system,  is  not  to  be  determined  by  consider- 
ing the  profits  of  that  branch  alone,  but  of  the  whole  business  of  the 
various  parts  operated  as  one  line.*"  The  obligation  of  a  railway 
company  to  receive  and  carry  passengers  who  present  themselves  at  a 
flag  station  at  which  a  train  professes  to  stop  on  being  flagged,  is 
violated  where  a  passenger  presents  himself  at  such  a  station,  for  the 
purpose  of  procuring  passage,  a  reasonable  time  before  the  arrival  of 
the  train,  but,  by  reason  of  the  absence  of  the  agent,  and  the  failure 
of  the  engineer  to  see  his  signal,  the  train  does  not  stop  for  him ;  and 
the  company  is  liable  for  the  actual  damage  sustained  by  such  per- 


§  2548.  Obligation  to  Serve  all  Persons  Alike, — A  common  carrier 
of  passengers  is  bound  to  serve  all  persons  alike,  without  giving  any 
unjust  or  unreasonable  advantages  by  way  of  facilities  for  carriage,  or 
rates  for  transporting  them.*^  For  example,  although  a  railway 
company  may  not  be  under  any  obligation  to  establish  what  are  known 
as  commutation  rates, — yet,  if  it  does  establish  such  rates,  the  refusal 
of  them  to  particular  individuals  is  an  unjust  discrimination  which 


Court  of  Illinois  held  that  where  the  Illinois  &c.  R.  Co.  v.   Illinois,   163 

county  seat  is  not  situated  directly  U.  S.  142.     See  post,  §  2566. 

on  the  main  line  of  the  railroad,  but  "  People  v.   St.  Louis  &c.  R.   Co., 

is  situated  on  what  is  called  a  Y,  the  176   111.   512;    s.   c.   12   Am.   &  Eng. 

use  of  short  trains  for  transfer  pur-  Rail.  Cas.'(N.  S.)  227;  52  N.  E.  Rep. 

poses,  which  meet  a  through  train  at  292;   aff'g  on  rehearing  35  L.  R.  A. 

a  distance  from  the  station  at  the  656;  6  Am.  &  Eng.  Rail.  Cas.  (N.  S.) 

county   seat,   does   not  constitute   a  241;  45  N.  E.  Rep.  824. 

compliance  with  a  statute  which  re-  "  People  v.  St.  Louis  &c.  R.  Co., 

quires  all  passenger  trains  to  stop  176   111.   512;    s.   c.   12   Am.   &  Eng. 

at  such  station  to  receive  and  let  off  Rail.  Cas.  (N.  S.)  227;  52  N.  E.  Rep. 

passengers.     But,  reversing  this  de-  292;  aff'g  on  rehearing,  35  L.  R.  A. 

cision,    the    Supreme    Court   of   the  656;  6  Am.  &  Eng.  Rail.  Cas.  (N.  S.) 

United  States  hold  that  the  statute,  241;  45  N.  E.  Rep.  824. 

as    thus    construed,    is    unconstitu-  "  Thomas  v.  Southern  R.  Co.,  122 

tional,  as  involving  an  unreasonable  N.  C.  1005;   s.  c.  30  S.  E.  Rep.  343. 

obstruction  to  interstate  commerce:  ^^  State   v.    Delaware   &c.   R.   Co., 

48  N.  J.  L.  55;  s.  c.  2  Cent.  Rep.  727. 
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the  law  will  not  countenance;*'  and  the  right  of  a  person  to  a  com- 
mutation ticket,  at  rates  equal  to  those  offered  to  the  public,  may  be 
enforced  by  mandamus.** 

§  2549.  Obligation  to  Receive  and  Carry  a  Corpse. — The  trans- 
portation of  dead  bodies  is  a  very  special  matter,  and  is  frequently 
the  subject  of  legislation,  having  reference  to  the  public  health  and 
safety.  In  Indiana,  it  seems  to  be  governed  by  rules  prescribed  by 
the  State  Board  of  Health,  in  the  exercise  of  their  statutory  powers. 
A  railroad  company  was  not  liable  to  a  man  for  refusing  to  receive 
and  carry  the  remains  of  his  deceased  wife  upon  its  passenger  train, 
where  the  permit  for  the  transit  presented  by  him  did  not  contain  the 
name  of  the  medical  attendant  of  the  deceased,  as  required  by  a  rule 
of  the  State  Board  of  Health.*^ 

"  State  v.  Delaware  &c.  R.  Co.,  48  "  Lake  Erie  &c.  R.  Co.  v.  James, 

N.  J.  L..  55;  s.  c.  2  Cent.  Rep.  726.  10  Ind.  App.  550;  s.  c.  35  N.  E.  Rep. 

"  State  V.  Delaware  &c.  R.  Co.,  48  395. 
N.  J.  L.  55;  s.  c.  2  Cent.  Rep.  726. 
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[2d  Ed. 


CHAPTER  LXXXVIII. 


OBLIGATION     TO     CAREY     ACCORDING     TO     THE     CONTRACT     OR    PUBLIC 

UNDERTAKING. 


Art.      I.     In  General,  §§  2551-2577. 
Art.    II.     Passage  Tickets,  §§  2581-3619. 
Art.  III.     Special  Contracts  of  Carriage,  §§ 


2624-2630. 


Article  I.     In  General. 


,  Section 

2551.  Obligation    to    transport    ac- 

cording to  the  contract. 

2552.  Duty    to    carry    according   to 

published  advertisements. 

2553.  Duty  to  run  trains  on  sched- 

ule time. 

2554.  Duty  to  run  trains  according 

to  established  custom. 

2555.  Duty  to  give   information  to 

passengers. 

2556.  Construction    of    statutes    re- 

quiring railroad  companies 
to  post  bulletins  of  ap- 
proaching trains. 

2557.  Duty  to  carry  on  the  particu- 

lar train  for  which  a  ticket 
is  purchased. 

2558.  Carrier    liable    for    carrying 

passenger  beyond  his  des- 
tination. 

2559.  Measure  of  damages  for  being 

carried  beyond  destination. 

2560.  Carrying  passenger  beyond  his 

station  where  it  has  been 
duly  called  and  the  train 
stops. 

2561.  What  if  train  does  not  stop  at 

station  called  for  by  the 
ticket. 

2562.  Duty   of   passenger    to  make 

inquiry  as  to  whether  train 
stops  at  his  station. 

VOL.  3  THOMP.  NEG. — 2 


Section 

2563.  Further  of  the  rights  of  the 

passenger  who  boards  a 
train  which  does  not  stop 
at  his  proper  station. 

2564.  Duty  of  the  conductor  in  such 

cases. 

2565.  Statutory   obligation   to     stop 

train  after  ticket,  calling  for 
a  particular  station,  is  taken 
up. 

2566.  Constitutionality  of  State  stat- 

utes requiring  interstate 
trains  to  stop  at  certain  sta- 
tions. 

2567.  Obligation   to   stop    at    other 

points  than  regular  sta- 
tions. 

2568.  Passenger  acting  on  erroneous 

information  given  by  the 
ticket  agent. 

2569.  Passenger  acting  on  erroneous 

information  given  by  con- 
ductor or  train  agent. 

2570.  Further  of  the  effect  of  mis- 

takes of  the  train  con- 
ductor. 

2571.  Passenger     acting     upon     in- 

formation given  by  inferior 
employes. 

2572.  Right  of  passenger  to  a  seat. 

2573.  Right  to  a  seat  in  a  parlor  car. 
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Section  Section 

2574.  Right  of  colored  persons  to  be     2576.  Measure  of  damages  for  refus- 

carried    according    to    con-  ing   to    carry    according    to 

tract.  the  contract. 

2575.  Statutory     fares     and     over-    2577.  Questions  of  procedure  in  ac- 

charges.  tions   for   carrying    passen- 

gers  beyond   their   destina- 
tion. 

§  2551.    Obligation  to   Transport   according  to   the   Contract. — 

When  the  contract,  which  is  the  inception  of  the  relation  of  carrier 
and  passenger,  has  been  made,  by  the  sale  and  purchase  of  a  ticket 
or  other  contract  of  passage,  the  carrier  assumes  the  contractual  ob- 
ligation toward  the  passenger  to  transport  him  to  the  place  of  des- 
tination named  in  the  ticket  or  contract,  and,  for  a  failure  or  refusal 
to  fulfill  this  obligation,  the  passenger  may  maintain  an  action  for  the 
resulting  damages  ;^ — but  such  damages  will  be  different  under  differ- 
ent circumstances.  Such  an  action  may  be  either  an  action  upon  the 
contract/  or  it  may  be  an  action  in  tort  for  the  violation  by  the  carrier 
of  his  public  duty  of  carrying  those  who  present  themselves  for  that 
purpose  and  pay  or  tender  the  proper  fare.^  Even  in  the  case  of  a 
carrier  by  water,  if  his  vessel  fails  to  come  to  take  passengers  who 
have  procured  tickets  from  him  and  are  ready  to  embark,  he  will  be 
responsible  for  the  damages  thereby  accruing  to  them;  and  the  state 
of  the  weather  will  afford  no  excuse  for  the  non-fulfillment  of  the 
contract  as  to  the  time  of  embarking,  unless  that  is  expressly  excepted 
in  the  contract  of  passage.*  So,  if  the  officer  of  a  boat  expressly  con- 
tracts to  land  a  passenger  at  a  particular  point,  with  a  knowledge  of 
the  danger  of  landing  there,  such  danger  will  afford  no  excuse  for  a 
failure  to  comply  with  the  contract.^     It  is  not  essential  that  a  rail- 

1  Bennett  v.  Button,  10  N.  H.  481;  McCaughan,   32   Miss.   17;    New  Or- 

s.  c.  Thomp.  Carr.  Pass.  2;  Howard  leans  &c.  R.  Co.  v.  Hurst,  36  Miss. 

V.  Cobb,  3  Blatchf.  (U.  S.)  524;  s.  c.  660. 

19     Law    Rep.     377;     Hawcroft    v.  "Howard     v.     Cobb,     3     Blatchf. 

Great  Northern  R.  Co.,  8  Bng.  Law  (U.    S.)    524;     s.    c.    19    Law    Rep. 

&  Bq.  362;  s.  c.  16  Jur.  196;  21  L.  J.  377.     See,  also,  Williams  v.  Vander- 

(Q.  B.)  178;  Thomp.  Carr.  Pass.  59;  bilt,  28  N.  Y.  217   (affirming  s.  c.  29 

Indianapolis  &c.   R.   Co.   v.   Birney,  Barb.  (N.  Y.)  491);  Van  Buskirk  v. 

71  111.  391;  Lakin  v.  Oregon  &c.  R.  Roberts,  31  N.  Y.  661;   West  v.  Str. 

Co.,  15  Or.  220;    s.  c.  15  Pac.  Rep.  Uncle   Sam,   1   McAll.    (U.   S.)    505; 

641;  Chicago  &c.  R.  Co.  v.  Pillsbury,  Ward    v.    Vanderbilt,    4    Abb.    App. 

123  111.  9;  s.  c.  6  West.  Rep.  790.  Dec.  (N.  Y.)  521. 

'  "The  action  is  in  reality  upon  a  "  Porter  v.  The  New  England,  17 

contract;  it  is  commonly  said  to  be  Mo.  290.     In  another  case  excursion 

founded   upon   a   duty,   but  it  is   a  tickets  were  issued  by  the  G.  N.  R. 

duty  arising  out  of  a  contract":  Per  Co.,  at  B.,  to  convey  passengers  to 

Blackburn,  J.,  in  Hobbs  v.  London  L.  and  back,  by  any  train  advertised 

&c.  R.  Co.,  L.  R.  10  Q.  B.  Ill,  119.  for  that  purpose,  within  the  follow- 

» Bennett  v.  Button,  10  N.  If.  481;  ing  fourteen  days.     B.  was  not  on 

B.  c.  Thomp.  Carr.  Pass.  2;  Heirn  v.  the  line  of  the  G.  N.  R.  Co.,  but  on 
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way  passenger  should  board  the  train  at  the  place  from  which  his 
ticket  reads;  but  he  is  entitled  to  take  passage  at  any  point  further 
out  on  the  line  at  which  the  train  stops,  and  to  travel  on  his  ticket 
to  the  end  of  the  transit  for  which  it  calls.* 

§  2553.    Duty  to  Carry  according  to  Published  Advertisements. — 

As  the  obligations  of  a  common  carrier  of  passengers  do  not  rest  ex- 
clusively in  contract,  but  arise  by  implication  of  law,  from  the  public 
character  of  the  business  in  which  he  is  engaged,  it  may  be  stated,  as 
a  general  rule,  that  he  is  bound,  subject  to  exceptions  already  named,'' 
to  receive  and  carry  all  persons  who  present  themselves  for  carriage 
at  the  time  and  place  advertised  by  him,  and  who  pay  or  tender  the 
proper  fare.  Thus,  a  railway  company  which  advertises  to  transport 
passengers  between  two  given  points  within  certain  hours  of  each  day, 
knowing  that  it  can  not  so  transport  such  passengers  owing  to  the 
discontinuance  of  a  train  on  a  connecting  line,  must  pay  to  a  person 
who,  on  the  faith  of  such  advertisement,  has  come  to  its  station  to  be 
so  transported,  the  damages  he  has  sustained  by  reason  of  the  delay.* 


that  of  the  S.  Y.  R.  Co.,  which  joined 
the  other  line  at  D.  Two  trains  a 
day  (morning  and  evening)  were 
then  advertised  for  the  conveyance 
back  from  L.  in  pursuance  of  the 
notice  on  the  ticliet;  hut  B.  was  not 
mentioned  in  the  advertisement  as 
one  of  the  stations  at  which  either 
one  of  those  trains  would  stop,  al- 
though D.  was  so  mentioned.  H., 
who  had  taken  one  of  the  tickets  at 
B.  and  had  been  conveyed  to  L.,  re- 
turned within  the  fourteen  days  by 
one  of  the  evening  trains,  and  on 
arriving  at  D.  the  next  morning 
found  that  there  was  no  train  for  B. 
on  that  day.  He  posted  to  B.,  and 
sued  the  company  for  the  expense  of 
so  doing.  It  was  held  that  he  was 
entitled  to  recover.  It  seems  a  rail- 
way company  are  not  excused  from 
carrying  passengers  according  to 
their  contract  upon  the  ground  that 
there  is  no  room  for  them  in  the 
train;  but,  in  order  to  avail  them- 
selves of  this  defense,  they  should 
make  their  contract  conditional  up- 
on there  being  room:  Great  North- 
ern R.  Co.  V.  Hawcroft,  21  L.  J. 
(Q.  B.)  178;  s.  c.  16  Jur.  196;  8  Eng. 
Law  &  Eq.  362. 

» Kissane  v.  Detroit  &c.  R.  Co.,  121 
Mich.  175;  s.  c.  79  N.  W.  Rep.  1104; 
6  Det.  L.  N.  418. 

'  Ante,  §  2541. 


'  Denton  v.  Great  Northern  R.  Co., 
5  El.  &  Bl.  860;  s.  c.  Thomp.  Carr. 
Pass.  53.  In  another  case  a  com- 
mon carrier  engaged  in  carrying  the 
United  States  mail,  and  also  in  the 
transportation  of  passengers,  wrote 
a  letter  to  a  postmaster  at  one  of 
the  offices  from  which  he  was  ac- 
customed to  carry  the  mail,  inform- 
ing him  that  on  a  certain  day  one 
of  his  vessels  (which  did  not  ordi- 
narily stop  and  receive  mail  or 
passengers  at  that  place)  would  stop 
there;  and  also  requesting  the  post- 
master to  have  the  mail  in  readiness, 
and  to  "advise  all  who  may  feel  in- 
terested in  the  above."  It  was  held 
that  the  expression  above  quoted 
did  not  refer  simply  to  persons  in- 
terested in  the  arrival  and  depar- 
ture of  the  mail,  but,  under  the  cir- 
cumstances, included  those  who 
wished  to  take  passage  on  the  ves- 
sel; and  further,  that  it  was  com- 
petent to  introduce  parol  evidence 
of  the  circumstances  under  which 
the  letter  was  written,  and  of  the 
nature  of  the  business  In  which  the 
defendant  was  engaged,  in  order  to 
show  that  passengers  were  meant 
to  be  included  in  those  having  an 
interest  in  the  arrival  and  depar- 
ture of  the  boat.  Therefore,  the 
plaintiff  and  his  wife,  who  relied 
upon  the  public  notice  given  in  con- 
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But  the  published  advertisements  of  the  carrier  are  inadmissible  to 
vary  the  express  terms  of  a  passage  ticket  or  other  contract  of  car- 
riage." If  a  legal  reason  were  wanted  for  this  conclusion,  it  would 
seem  to  be  found  in  the  consideration  that,  by  accepting  the  pro- 
visions of  the  special  contract,  the  passenger  waives  his  right  to  in- 
sist that  the  carrier  shall  comply  with  the  terms  of  his  published 
advertisement.  Thus,  it  has  been  held  that  a  passage  ticket  ex- 
changeable for  a  return  ticket,  "good  on  train  and  date  stamped  on 
hack,"  is  not  good  for  a  return  ticket  on  a  later  date  and  train,  not- 
withstanding any  published  advertisement  of  the  carrier  to  the  con- 
trary.^" So,  a  railroad  "mileage  ticket/'  upon  which  is  expressed 
the  condition,  expressly  assented  to  by  the  purchaser,  that  it  should 
not  be  good  for  passage  on  freight  trains,  does  not  entitle  such  pur- 
chaser to  ride  on  a  freight  train,  although  the  carrier,  subsequently 
to  the  purchase  of  the  ticket,  has  advertised  that  passengers  with 
tickets  may  ride  on  such  trains.^^  On  the  other  hand,  the  carrier  can 
not  vary  the  terms  of  existing  contracts  of  carriage  by  a  published  ad- 
vertisement. Thus,  a  ticket  purchased  by  a  passenger,  which  gives 
him  a  right  of  transportation  upon  a  steamer  to  a  certain  landing, 
can  not  be  varied  by  a  published  advertisement  of  the  owner  of  the 
line  of  steamers,  to  the  effect  that  the  boats  will  no  longer  stop  at 
such  landing.^^  A  statutory  obligation  that  passenger  trains  shall 
stop  at  all  stations  at  which  they  are  advertised  to  stop,  has  been 
held  not  violated  by  failing  to  stop  at  a  station  where  the  train  usually 
stops,  and  where  a  "folder"  gives  the  time  the  train  will  reach  the 
station,  but  says  that  it  will  "stop  only  on  signal."^^  It  has  also 
been  held  that,  in  an  action  against  a  railroad  company  for  damages 
for  failure  to  stop  a  train  at  a  certain  place  at  which  there  is  no  sta- 
tion, the  plaintiff  can  not  show  that  such  place  was  treated  as  a  sta- 
tion, by  means  of  a  time  schedule,  which  on  its  face  shows  that  it  was 
for  the  government  and  information  of  the  employes  only,  and  that 
the  company  reserved  the  right  to  vary  therefrom  at  pleasure ;  though 
it  states  that  the  train  is  due  at  such  place  at  a  certain  time.^* 

sequence  of  the  letter  to  the  post-  Miss.  194;  Dunlap  v.  Northern  &c.  R. 

master,  and  went  upon  the  pier  late  Co.,  35  Minn.  203. 

at  night  when  the  vessel   was   ex-  "  Howard  v.  Chicago  &c.  R.  Co.,  61 

pected  to  arrive  and  remained  there  Miss.  194. 

until  morning,  and  got  no  passage  "  Dunlap  v.  Northern  &o.  R.  Co., 

in    consequence    of   the    failure    of  35  Minn.  203. 

the  vessel  to  appear,  were  held  to  "  Brulard  v.   The  Alvin,   45   Fed. 

have  a  cause  of  action  for  breach  Rep.  766. 

of  the   duty  which  the   carrier   as  '''Lake  Erie  &c.  R.  Co.  v.  People, 

such  owed  to  the  public:     Heirn  v.  42  111.  App.  387. 

McCaughan,  32  Miss.  17.  "Beauchamp  v.  International  &c. 

'  Howard  v.  Chicago  &c.  R.  Co.,  61  R.  Co.,  56  Tex.  239. 
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§  2553.  Duty  to  Run  Trains  on  Schedule  Time. — It  is  the  duty  of 
a  railroad  company  to  exercise  reasonable  precaution  and  foresight  to 
the  end  that  its  trains  shall  arrive  and  depart  from  stations  at  the 
time  advertised  in  the  time-tables.^^  Therefore,  a  company  whose  line 
connects  with  another,  and  which  has  been  accustomed  to  run  its 
trains  in  connection  with  those  of  the  latter,  and  continues  to  adver- 
tise to  do  so  although  the  trains  no  longer  run  in  connection  with 
each  other, — will  be  responsible  in  damages  to  a  person  who  has  made 
his  arrangements  accordingly,  and  who  has  only  learned  that  the 
trains  do  not  make  connections  when  he  applies  for  his  ticket.^*  But, 
in  the  absence  of  a  special  contract  for  transportation,  railroad  com- 
panies can  not  be  held  to  be  warrantors  or  insurers  that  trains  shall 
arrive  and  depart  precisely  as  indicated  by  the  time-table.  The  pub- 
lication of  a  time-table  imposes  upon  the  company  only  the  obligation 
to  use  due  care  and  skill  to  accomplish  this  result.^^  Any  detention 
which  is  due  to  willful  and  unreasonable  delay  of  the  conductor  in 
charge  of  the  train  is  properly  attributable  to  the  company  itself, 
upon  the  familiar  principle  that  if  servants  execute  the  business  of 
their  master  in  this  manner,  he  will  be  held  responsible.^*  As  here- 
after seen,^^  the  mere  fact  of  selling  a  ticket  to  a  passenger  does 
not  involve  a  warranty  on  the  part  of  the  company  that  the  ticket  will 
be  good  for  any  particular  train.  Thus,  it  has  been  held  that  the 
mere  fact  that  a  passenger  has  a  ticket  with  the  imprint  "Cardiff  to 
Newcastle,  via  Midland  Eailway,"  does  not  of  itself  prove  a  contract 
or  duty  whereby  the  company  issuing  such  ticket  is  bound  to  have 
their  train  run  in  connection  with  a  train  upon  the  "Midland  Eail- 
way" running  to  Newcastle.  Neither  will  representations  of  the 
train-men  have  this  effect.  The  time-tables  of  the  company  should  be 
introduced  for  this  purpose.^"     Changes,  when  made  in  the  time- 

"  Louisville  &c.  R.  Co.  v.  Godman,  due  care  and  skill  could  suggest  to 

104  Ind.  490;  s.  c.  2  West.  Rep.  325.  transport   the   plaintiff   punctually, 

"  Denton    v.    Great   Northern    R.  especially  as  an  extra  train  had  been 

Co.,  5  El.  &  Bl.  860;   s.  c.  Thomp.  sent  back  for  the  accommodation  of 

Carr.  Pass.  53.     See  also  Hamlin  v.  the   plaintiff  and   others   who   had 

Great  Northern  R.  Co.,  1  Hurl.  &  N.  been     inconvenienced:     Gordon     v. 

408;   Helm  v.  McCaughan,  32  Miss.  Manchester  &c.  R.  Co.,  52  N.  H.  596. 

17.  ''Weed  v.  Panama  R.  Co.,  17  N. 

"Therefore,   where   the   train   of  Y.  362. 

the  defendants  was,  on  account  of  "Posi,  §  2586. 

circumstances  which  could  not  be  or-  ™  Hurst  v.  Great  Western  R.  Co., 

dinarily   anticipated,    greatly    over-  19  C.  B.   (N.  S.)  310;   s.  c.  11  Jur. 

loaded,  so  that  it  was  necessary  to  (N.  S.)  730;  34  L.  J.  (C.  P.)  264;  13 

drive  past  one  of  its  stations,  on  an  Week.  Rep.  950;  12  L.  T.  (N.  S.)  634. 

up-grade,  without  stopping,  whereby  In  England  the  companies  now  gen- 

the  plaintiff,  a  season-ticket  holder,  erally    protect    themselves    against 

failed  to  get  transportation  as  usual,  the  consequences  of  any  irregularity 

it  was  held  that  the  company  were  in  the  running  of  their  trains,  by 

not  liable,  as  they  had  done  all  that  Inserting  notices  in  their  time-tables 
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tables,  should  be  given  all  the  publicity  of  the  tables  themselves. 
Therefore,  where  the  railroad  company  was  in  the  habit  of  keeping  a 
standing  advertisement  of  its  time-tables  in  the  leading  city  papers,  it 
was  held  that  it  was  not  sufficient  notice  to  the  patrons  of  the  road, 
of  a  change  in  the  time  of  running  one  of  its  trains  on  a  certain 
evening,  that  printed  notices  to  this  effect  were  posted  in  the  cars  and 
stations  of  the  road  on  the  day  of  the  change  and  for  a  day  or  two 
previous.  Although  the  plaintiff  rode  upon  the  cars  on  the  day  of 
the  change,  no  legal  presumption  that  he  saw  the  notice  arose  from  the 
fact  of  their  being  posted  up.^^ 

§  2554.    Duty  to  Run  Trains  according  to  Established  Custom.^^ — 

If  a  certain  train  usually,  habitually,  or  customarily  stops  at  a  certain 
station  to  take  on  or  let  off  passengers,  the  public  may  govern  itself 
accordingly,  and  take  passage  on  such  train  to  reach  such  station;^' 
and  if  the  company  fails  to  stop  and  let  off  a  person  who  has  taken 
passage  for  such  point  under  such  circumstances,  but  puts  her  off 
elsewhere,  the  company  will  be  held  liable  in  damages  to  such  person. 
The  obligation  to  run  on  schedule  time  is  so  imperative  that  a  railway 
company  does  not  become  liable  to  a  passenger  for  the  refusal  of  its 
station-master  to  detain  a  train  to  enable  him  to  have  persons  who 
have  robbed  him  upon  the  train  arrested  and  searched,  although 
police  are  within  immediate  eall,^*  So,  a  carrier  is  not  negligent 
towards  a  passenger  in  so  organizing  and  arranging  its  train  as  to 
facilitate  the  climbing  of  a  mountain  and  pushing  it  through  the 
snow  to  make  its  regular  time  and  connections,  if  due  regard  is  had 
to  the  situation  and  the  circumstances  under  which  it  is  done.^^  Ac- 
cording to  an  official  statement  of  doctrine  by  the  Supreme  Court  of 
Georgia,  whether,  in  a  given  ease,  due  diligence  requires  that  a  train 
should  leave  on  schedule  time,  or  whether  persons  upon  it  not  as  pas- 
sengers, should  alight  from  it  before  the  time  of  departure  fixed  by 
schedule,  or  whether,  when  a  train  is  starting  or  about  to  start,  a 
person  passing  in  front  of  the  engine  should  see  to  it  that  the  train 


to  the  effect  that  they  do  not  war-  Fed.  Rep.  481;   s.  c.  48  Alb.  L.  J. 

rant  that  the  trains  will  arrive  and  427;  5  C.  C.  A.  454. 

depart   at   the    precise    times    indi-  "  Cobb  v.  Great  Western  R.  Co., 

cated:     Per  BoviU,  C.  J.,  in  Lord  v.  L.  R.  (1894)  A.  C.  419. 

Midland  R.  Co.,  L.  R.  2  C.  P.  339,  '^  Denver  &c.  R.  Co.  v.  Pilgrim,  9 

.345.  Colo.  App.  86;  s.  c.  47  Pac.  Rep.  657 

='  Sears  v.  Eastern  R.  Co.,  14  Allen  (not  negligence  to  attach  a  "flanger" 

(Mass.)  433.  between    the    engine   which   pushes 

^^  This  section  is  cited  in  §§  2890,  the  snow-plow  and  the  two  engines 

3017.  which  draw  the  train). 

^  Texas  &c.  R.  Co.  v.  Ludlam,  57 
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is  not  moving  or  about  to  move, — are  all  questions  of  fact  for  the 
jury,  and  not  for  decision  by  the  court  in  its  general  charge. ^° 

§  2555.  Duty  to  Give  Information  to  Passengers. — It  is  the  duty 
of  the  carrier,  through  his  agents  or  servants,  to  give  information 
to  passengers  as  to  v?hether  a  particular  train  or  conveyance  is  going 
in  the  direction  which  the  passenger  wishes  to  take,  or  is  one  which, 
under  the  contract,  he  has  a  right  to  take;-^  and  the  passenger  is 
often  blameworthy  for  not  seeking  such  information."^ 

§  2556.  Construction  of  Statutes  Requiring  Railroad  Companies  to 
Post  Bulletins  of  Approaching  Trains. — Statutes  have  been  enacted 
in  several  States,  sometimes  called  "blackboard  statutes,"  requiring 
railroad  companies,  under  penalties,  to  post  at  their  stations  bulletin 
boards  giving  notice  of  approaching  trains, — whether  they  are  on 
time,  or  behind  time,  and  if  so,  how  much.  In  a  few  cases  disgrace- 
ful subterfuges  have  been  resorted  to  by  railroad  companies  to  avoid 
the  performance  of  the  duties  prescribed  by  these  necessary  and  bene- 
ficial statutes.  In  one  case  a  railroad  company  set  up  the  defense 
that  it  had  no  blackboards  at  its  station  on  which  it  could  mark  the 
data  required  by  the  statute;  but  the  Supreme  Court  of  Indiana 
turned  it  down.^°  In  another  case  a  railroad  company  set  up  the  de- 
fense that  it  did  not  keep  its  telegraph  office  open  in  the  night-time, 
so  as  to  receive  and  post  the  data  required  by  the  statute  as  to  a  train 
arriving  in  the  night;  and  a  court  actually  allowed  this  defense, — 
holding  that  its  custom  of  not  keeping  its  telegraph  office  open  within 
certain  hours  in  the  night-time  was  an  excuse  for  its  disobedience  of  a 
public  statute.^"  Where  the  statute  required  the  data  to  be  displayed 
on  a  blackboard  at  railway  stations  for  twenty  minutes  prior  to  the 
schedule  time  for  the  arrival  of  any  particular  passenger  train,  this 
Avas  held  not  to  apply  to  trains  which  accomplished  their  trips  in  less 
than  twenty  minutes.^^  The  words  of  such  a  statute,  "each  passenger 
depot  *  *  *  located  at  any  station  *  *  *  at  which  there 
is  a  telegraph  office,"  did  not  confine  the  places  where  the  statute 
was  operative  to  places  where  there  were  station-houses  and  waiting- 
rooms  for  passengers,  but  it  extended  to  every  station  where  a  pas- 
senger train  regularly  stopped,  if  there  was  a  telegraph  office  at  such 

=°  Harris  v.  Central  R.  Co.,  78  Ga.  Ind.  69;  s.  c.  18  L.  R.  A.  502;  32  N. 

525;  s.  c.  3  S.  B.  Rep.  355.  E.  Rep.  817. 

"  Lake  Shore  &c.  R.  Co.  v.  Rosen-  "  Terre  Haute  &c.  R.  Co.  v.  State, 

zweig,  113  Pa.  St.  519;  s.  c.  4  Cent.  13  Ind.  App.  529;  s.  c.  41  N.  E.  Rep. 

Rep.  712.  952. 

^' Post,  §  2562.  ^' State   v.   Kentucky   &c.    Bridge 

=»  State  V.  Indiana  &c.  R.  Co.,  133  Co.,  136  Ind.  195;  s.  c.  35  N.  E.  Rep. 

991. 
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station.'^  The  statute  was  not  rendered  inoperative  as  to  railway 
companies,  by  omitting  the  word  "corporation"  from  that  portion  of 
the  statute  prescribing  what  must  be  written  on  the  blackboard,  and 
was  sufficiently  definite  as  to  where  such  boards  were  to  be  put.'' 
Separate  penalties  may  be  recovered  for  separate  violations  of  the 
statute  at  different  stations.'^  Such  a  statute  does  not  render  a  rail- 
road company,  formed  by  the  consolidation  of  two  or  more  companies, 
liable  for  the  penalty,  where  the  dereliction  is  merely  that  of  a  lessee 
of  one  of  such  companies  in  the  possession  and  operation  of  its  road.'^ 

§  2557.  Duty  to  Carry  on  the  Particular  Train  for  which  a  Ticket 
is  Purchased.'" — If  a  traveller  purchases  a  ticket  at  full  fare,  which 
entitles  him  to  make  his  journey  on  a  particular  train,  and  there  is 
room  for  him  on  that  train,  the  railway  company  can  not  lawfully 
refuse  to  carry  him  on  that  train,  and  require  him  to  take  an  excursion 
train  which  comes  later,  although  the  rate  of  fare  on  the  excursion 
train  is  less  than  on  the  regular  train."' 

§  2558.  Carrier  Liable  for  Carrying  Passenger  beyond  his  Destina- 
tion.'^— If  the  passenger  has  purchased  from  the  carrier,  or  otherwise 


^  State  V.  Indiana  &c.  R.  Co.,  133 
Ind.  69;  s.  c.  18  L.  R.  A.  502;  32  N. 
E.  Rep.  817. 

"  State  V.  Indiana  &c.  R.  Co., 
supra. 

^  State  V.  Indiana  &c.  R.  Co., 
supra.  But  under  the  Ohio  statute 
a  separate  recovery  can  not  he  had 
of  the  penalty  for  each  failure  to 
register  the  time  of  an  arrival  of  a 
train,  but  only  for  the  failure  to 
provide  a  blackboard  or  register  the 
arrival  of  trains  at  any  one  station, 
without  reference  to  the  violation  of 
each  of  the  separate  provisions  of 
the  act:  State  v.  Cleveland  &c.  R. 
Co.,  8  Ohio  C.  C.  604;  s.  c.  1  Ohio 
Dec.  403, — a  decision  which  renders 
the  statute  in  a  large  measure  nuga- 
tory. 

==  State  V.  Pittsburgh  &c.  R.  Co., 
135  Ind.  578;  s.  c.  35  N.  E.  Rep.  700. 
Compare  post,  §  3385,  et  seq. 

^  This  section  is  cited  in  §  3017. 

^'  Brassfleld  v.  Hannibal  &c.  R.  Co., 
19  Mo.  App.  651;  s.  c.  2  West.  Rep. 
524.  The  facts  of  this  case  were 
that,  during  the  fair  at  Kansas  City 
in  1882,  the  defendant  ran  an  ex- 
cursion train  to  and  from  that  city 
for  the  purpose  of  carrying  those 
who  chose  to  take  advantage  of  a 
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cheap  rate.  The  plaintiff,  a  man 
fifty-seven  years  of  age,  purchased 
a  regular  ticket,  entitling  him  to 
carriage  from  Kansas  City  to  Lib- 
erty, the  price  of  which  was  double 
that  of  an  excursion  ticket  between 
those  points.  Having  purchased 
his  ticket,  the  plaintiff  proceeded  to 
the  regular  train  at  the  bridge  de- 
pot in  Kansas  City  and  attempted  to 
board  it,  but  found  the  car  locked. 
Seeing  the  conductor  on  the  plat- 
form signaling  the  engineer  to  pull 
out,  he  informed  him  that  he  had  a 
regular  ticket  to  Liberty,  and  de- 
manded to  know  why  the  doors  were 
locked.  The  conductor  replied  that 
they  were  not  taking  passengers, 
and  that  he  could  go  by  the  excur- 
sion train.  By  reason  of  having  to 
wait  for  the  excursion  train,  he  was 
forced  to  ride  with  a  disorderly 
crowd  of  passengers,  drinking  and 
smoking,  and  was  delayed  several 
hours,  so  that,  instead  of  getting 
home  early  in  the  evening,  he  did 
not  reach  there  until  midnight.  A 
verdict  for  one  hundred  dollars  was 
sustained:  Brassfleld  v.  Hannibal 
&c.  R.  Co.,  supra. 

''This  section  is  cited  in  §§  2892, 
3606. 
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acquired,  the  right  to  be  transported  to  a  certain  place  upon  a  certain 
vehicle  of  the  carrier,  and  the  passenger  is  nevertheless,  without  fault 
on  his  part,  carried  beyond  such  point  of  destination,  he  may  recover 
from  the  carrier  the  resulting  damages.^'  This  rule  has  been  applied 
in  cases  where  a  railway  passenger  has  been  carried  past  the  station 
of  his  destination,  without  being  allowed  a  sufficient  time  to  get  ofE.*" 
And  for  the  purposes  of  the  application  of  this  rule  it  makes  no  dif- 
ference whether  the  passenger  is  upon  a  passenger  or  a  freight  train, 
provided  the  company  carries  passengers  on  such  trains.*^  The  in- 
ability of  the  carrier  to  stop  his  vehicle  at  the  place  of  the  passen- 
ger's destination  will  not  afford  a  complete  defense  to  such  an  action. 
For  example,  a  railway  company  will  be  liable  to  a  passenger  carried 
beyond  his  destination,  owing  to  the  inability  of  its  servants  to  stop  the 
train  because  the  appliances  imperfectly  communicate  the  signal  of 
the  conductor  to  the  engineer,  if  the  conductor  fails  to  back  the  train 
to  the  station  or  to  offer  to  do  so,  but  compels  the  passenger  to  leave 
the  train  against  his  will  at  a  distance  beyond  the  station.*^  Some- 
what differently  from  this,  it  has  been  held  that,  in  order  to  lay  the 
foundation  of  an  action  for  damages  for  carrying  him  past  the  sta- 
tion of  his  destination,  the  passenger  must  request  the  conductor,  or 
other  person  in  charge  of  the  train,  to  run  the  train  back  to  the 
station,*^ — a  view  which  is  believed  to  be  untenable.  But  the  courts 
generally  take  the  view  that  it  is  no  part  of  the  undertaking  of  a 
railway  carrier  to  do  other  than  call  out  the  names  of  the  stations 
and  give  their  passengers  a  reasonable  time  to  alight.  They  do  not, 
in  the  opinion  of  the  courts,  owe  to  particular  passengers  the  duty 
of  warning  them  concerning  the  arrival  at  their  points  of  destination, 
though  it  is  well  known  to  be  customary  in  every  well-regulated  service 
for  the  servants  of  the  company  to  endeavor  to  do  so.  Even  a  promise 
on  the  part  of  the  conductor  in  charge  of  a  railway  train  to  rouse  a 
sick  and  drowsy  passenger  at  his  place  of  destination  does  not,  if  un- 
fulfilled, in  the  opinion  of  one  court,  lay  the  foundation  for  an  action 

"New  Orleans  &c.  R.  Co.  v.  Hurst,  King,  84  Hun  (N.  Y.)  308;  s.  c.  32 

36   Miss.   660;    Porter   v.    The   New  N.  Y.  Supp.  332. 

England,  17  Mo.  290;  Pittsburgh  &c.  "White  Water  &c.  R.  Co.  v.  But- 

R.  Co.  V.  Nuzum,  50  Ind.  141;  Mobile  ler,  112  Ind.  598;  s.  c.  12  West.  Rep. 

&c.    R.    Co.    V.    McArthur,    43    Miss.  207;   14  N.  E.  Rep.  599;   Winkler  v. 

180;    Memphis  &c.  R.   Co.  v.  Whit-  St.  Louis  &c.  R.  Co.,  21  Mo.  App.  99. 

field,  44  Miss.   466;    Sunday  v.  Gor-  "White  Water  &c.  R.  Co.  v.  But- 

don,  1  Blatchf.  &  H.  Adm.    (TJ.  S.)  ler,  112  Ind.  598;  s.  c.  12  West.  Rep. 

569;  Louisville  &c.  R.  Co.  v.  Cayce,  207;  14  N.  E.  Rep.  599. 

17  Ky.  L.  Rep.  1389;   s.  c.  34  S.  W.  ■^Louisville  &c.  R.  Co.  v.   Dancy, 

Rep.  896  (not  to  be  rep.);  Louisville  97  Ala.  338;  s.  c.  11  South.  Rep.  796. 

&c.   R.   Co.  V.  Quick,   125  Ala.   553;  "Gulf  &c.  R.  Co.  v.  Head,  4  Wills, 

s.  c.   28   South.  Rep.  14;    Miller  v.  (Tex.  App.  Civ.  Cas.)  313;   s.  c.  15 

S.  W.  Rep.  504. 
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against  the  company  for  carrying  the  passenger  beyond  the  station.** 
But  -where  the  station  agent  and  conductor  of  the  train  agreed  that  a 
sick  passenger  should  have  care  on  the  way,  and  be  carried  from  the 
train  to  his  destination,  but  nevertheless  he  was  carried  past  his  point 
of  destination  while  unconscious,  and  was  put  off  at  a  small  way 
station,  where  he  was  left  for  nearly  forty  hours  without  care  and 
attention,  and  was  then  brought  back  to  his  destination  by  the  car- 
rier,— it  was  held  that  the  carrier  was  liable  in  damages  for  the  injury 
resulting  to  him  from  such  ill  treatment  and  exposure.*^  On  the 
other  hand,  it  has  been  held  that  notice  to  a  street-car  conductor  by 
a  passenger  that  she  wishes  to  stop  at  a  certain  place,  does  not  impose 
upon  him  the  absolute  duty  of  giving  her  express  notice  of  the  stop- 
ping of  the  car  at  that  place,  or  require  any  other  action  on  his  part 
than  to  stop  for  a  reasonable  time,  in  order  to  relieve  the  company 
from  liability  for  an  injury  which  she  received  by  the  starting  of  the 
car  while  she  was  getting  off  after  a  reasonable  stop,  where  the  con- 
ductor thought  that  she  did  not  intend  to  get  off.*^ 

§  2559.  Measure  of  Damages  for  being  Carried  beyond  Destina- 
tion.— Diijficulty  has  arisen  in  determining,  in  cases  of  the  kind  under 
consideration,  what  damages  are  to  be  deemed  the  direct  or  proximate 
result  of  the  wrong  of  the  carrier,  and  what  too  speculative  or  remote. 
Vv'here  a  passenger,  through  no  fault  of  his,  was  carried  some  distance 
beyond  the  station  at  which  he  was  to  alight,  on  a  dark  night,  and  was 
there  put  oif  the  train,  and,  in  walking  back  to  the  station  along  the 
railway  track,  fell  through  a  trestle  and  was  injured, — it  was  held 
that  the  damages  accruing  from  this  injury  were  not  too  remote.*^ 
On  the  other  hand,  it  has  been  held  that  a  person  who  was  carried  past 
his  destination  while  asleep,  and  at  Avhose  request  the  train  was 
stopped  to  allow  him  to  get  off,  has  no  cause  of  action  against  the 
carrier  for  sickness  occasioned  by  fright  sustained  in  going  back  to 
his  destination,  though  misled  by  the  conductor  of  the  train  as  to  its 
location  when  he  alighted  therefrom.''^  A  female  passenger  who  is 
carried  beyond  the  station  of  her  destination  by  no  fault  of  her  own, 
in  consequence  of  the  failure  of  a  servant  of  the  carrier  to  perform 
his  duty,  is  entitled  to  recover  from  the  carrier  damages  for  the 
physical  injury,  as  well  as  for  the  vexation  and  anxiety  which  she  may 

"Sevier  v.  Vicksburg  &c.  K.  Co.,  R.  Co.,  157  Mass.  224;  s.  c.  32  N.  E. 

61  Miss.  8.  Rep.  1. 

*=  Weightman  v.  Louisville  &c.  R.  "Winkler  v.  St.  Louis  &c.  R.  Co., 

Co.,  70  Miss.  563;   s.  c.  19  L.  R.  A.  21  Mo.  App.  99. 

671;    47   Alb.   L.   J.   370;    12   Soutb.  « Wilson   v.   New  Orleans   &o.   R. 

Rep.  586.  Co.,  68  Miss.  9;   s.  c.  8  South.  Rep. 

*"  Robinson  v.  Nortbampton  Street  330. 
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have  suffered  in  getting  back  to  the  point  of  her  destination.*^  In 
such  a  case  the  physical  injury  and  anxiety  caused  by  her  exposure  to 
rain  and  cold  after  getting  back  to  her  destination,  are  not  proper 
elements  of  damage.^"  Where  a  passenger  was  carried  beyond  her 
destination,  without  circumstances  of  aggravation  or  personal  injury, 
and  suffered  a  delay  of  only  two  hours,  and  there  was  nothing  to  show 
the  value  of  the  time  and  labor  which  she  thus  lost, — it  was  held  that 
nominal  damages  only  could  be  recovered.^^ 

§  2560.  Carrying  Passenger  beyond  his  Station  where  it  has  been 
Duly  Called  and  the  Train  Stops. — If  the  name  of  the  station  has  been 
duly  called  by  one  of  the  trainmen  for  a  sufficient  time  before  the 
arrival  of  the  train  at  the  station  platform,  to  enable  a  passenger  to 
alight  in  safety  by  the  exercise  of  reasonable  care  and  diligence,^^  and 
the  passenger  nevertheless  fails  to  get  off,  in  consequence  of  which  he 
is  carried  beyond  his  destination,  he  can  not  recover  damages  from 
the  company;  because  this  would  be  to  make  his  own  negligence  a 
ground  of  recovering  such  damages.  The  passenger  is  bound  to  use 
his  senses  and  to  take  notice  of  the  usual  announcements  of  the  sta- 
tions.°^ 

§  2561.    What  if  Train  does  not  Stop  at  Station  Called  for  by  the 

Ticket.^* — If  the  passenger  is  carried  beyond  his  destination  in  con- 
sequence of  the  fact  that,  by  the  rules  of  the  company  and  the  sched- 
ules on  which  it  runs  its  trains,  the  particular  train  does  not  stop  at 
the  station  called  for  by  his  ticket,  then  whether  he  will  have  a  right 
of  action  for  damages  will  depend  upon  certain  considerations  to  be 
now  stated.     In  the  first  place,  a  railroad  company  is  not  bound,  un- 

*°  Louisville  &c.  R.  Co.  v.  Quick,  quested  by  the  defendant,  to  the  ef- 

125  Ala.  553;  s.  c.  28  South.  Rep.  14.  feet  that  if  the  employes  on  a  train 

•"Louisville  &c.  R.  Co.  v.  Quick,  gave   the   usual   notice   of   the   ap- 

supra.  proach  of  and  arrival  at  a  station 

"  Texarkana  &c.  R.  Co.  v.  Ander-  which    was    plaintiff's    destination, 

son,  67  Ark.  123;  s.  c.  53  S.  W.  Rep.  and  gave  such  notice  in  a  manner 

673.  reasonably     calculated     to     inform 

»^  As  to  this,  see  post,  §§  2890,  3017.  plaintiff  of  such  arrival,  and  plain- 

='  St.  Louis  &c.  R.  Co.  V.  Ricketts,  tiff  failed  to  leave  the  train,  though 

22  Tex.  Civ.  App.  515 ;  s.  c.  54  S.  W.  it  stopped  long  enough  for  her  to  do 

Rep.  1090;  Central  Texas  &c.  R.  Co.  so,  she  could  not  recover; — it  should 

V.  Hoard  (Tex.  Civ.  App.),  49  S.  W.  have  been  given  without  any  quali- 

Rep.  142    (no  off.  rep.)    (passenger  fication,  since  it  fully  stated  the  law 

did  not  hear  announcement  of  his  on  the  point  to  which  it  was   di- 

station  because  he  was  engaged  in  rected:      St.    Louis    &c.    R.    Co.    v. 

conversation).     In    an    action    for  Ricketts,  22  Tex.  Civ.  App.  515;  s.  c. 

damages  for  carrying  the  plaintiff  54  S.  W.  Rep.  1090.     See  Missouri 

beyond   her  destination, ,  in  an  ap-  &c.  R.   Co.  v.   Miller,  20  Tex.   Civ. 

propriate  state  of  the  pleadings  and  App.  570. 

the  evidence,  it  was  held  error  to  "This  section  is  cited  in  §§  2893, 

refuse   to   give  an   instruction    re-  2897,  3230. 
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less  compelled  to  do  so  by  a  valid  statute  or  an  express  contract/"  to 
cause  every  one  of  its  trains  to  stop  at  all  its  stations ;  but  it  may  pre- 
scribe that  its  mail  and  express  trains  may  stop  only  at  prominent 
places,  and  that  its  ordinary  passenger  trains  shall  stop  at  the  other 
places.''''  Nor  are  they  bound  so  to  schedule  and  run  their  trains  as 
to  enable  each  passenger  to  make  a  continuous  trip.''''  It  follows  that, 
in  the  absence  of  a  statute  or  of  a  special  contract,  a  passenger  having 
a  ticket  to  a  particular  station  has  no  right  to  require  a  train  to  stop 
at  a  station  where,  according  to  the  regulations  of  the  company,  it  is 
not  scheduled  to  stop,  and  does  not  ordinarily  stop.°^ 

§  2562.  Duty  of  Passenger  to  Make  Inquiry  as  to  whether  Train 
Stops  at  his  Station.''^ — In  the  next  place,  the  sale  of  a  ticket  to  a 
given  station  is  not  of  itself  a  representation  by  the  company  that  the 
next  train  will  stop  at  such  station;  but  it  is  the  duty  of  a  person, 
before  taking  passage  upon  a  railway  train,  to  use  reasonable  diligence, 
by  inquiry  of  the  station  agent  or  of  the  conductor  of  the  train,  or 
by  reading  the  published  schedules  of  the  company,  or  by  other  means, 
to  ascertain  whether  or  not  the  particular  train  will  stop  at  his  place 
of  destination ;  and  if  he  neglects  these  precautions  and  goes  upon  the 
train,  he  can  not  make  the  mere  fact  of  his  being  carried  beyond  his 
place  of  destination  to  the  next  regular  stopping  place  of  the  train, 
the  basis  of  a  recovery  of  damages  from  the  company.*"     He  can  not 

"'Plott  V.  Chicago  &c.  R.  Co.,  63  ley  v.  Texas  &c.  R.  Co.   (Tex.  Civ. 

Wis.    511;    Atchison   &c.   R.    Co.   v.  App.),   17   S.  W.   Rep.   421    (no  off. 

Cameron,  66  Fed.  Rep.  709.  rep.) ;  Louisville  &c.  R.  Co.  v.  Miles, 

""Atchison  &c.  R.  Co.  v.  Gants,  38  37  S.  W.  Rep.  486  (no  off.  rep.).     A 

Kan.    608;    s.   c.    17    Pac.   Rep.    54;  statute    of    Michigan    (How.    Mich. 

Atchison  &c.  R.  Co.  v.  Cameron,  66  Stat.,    §    3324),    renders    a   railroad 

Fed.  Rep.  709.  company  liable  for  a  failure  to  stop 

■"' Atchison  &c.  R.  Co.  v.  Cameron,  its  train  for  the  passenger  holding 

66  Fed.  Rep.  709.  a   ticket  over   its   road,   where   the 

■"Atchison  &c.  R.  Co.  v.  Cameron,  proper  signal  has  been  given,  and 
66  Fed.  Rep.  709.  That  a  railroad  the  company  is  without  lawful  ex- 
company  may  make  reasonable  reg-  cuse  for  the  neglect:  Freeman  v. 
ulations  as  to  stopping  certain  Detroit  &c.  R.  Co.,  65  Mich.  577;  s. 
trains  at  certain  stations  and  not  at  c.  9  West.  Rep.  117;  32  N.  W.  Rep. 
others, — see  Texas  &c.  R.  Co.  v.  Lud-  833.  If  the  signal  given  by  the  in- 
1am,  57  Fed.  Rep.  481;  s.  c.  6  C.  C.  A.  tending  passenger  was  such  that 
454;  13  U.  S.  App.  540;  Alabama  &c.  the  trainmen  could  not,  by  reason 
R.  Co.  V.  Carmichael,  90  Ala.  19;  of  a  prevailing  storm,  see  it,  al- 
s.  c.  8  South.  Rep.  87;  9  L.  R.  A.  though  exercising  due  care  and  dili- 
388;  St.  Louis  &c.  R.  Co.  V.  Atchison,  gence,  —  the  intending  passenger 
47  Ark.  74;  s.  c.  14  S.  W.  Rep.  468;  could  not  recover  damages  by  rea- 
Chicago  &c.  R.  Co.  v.  Randolph,  57  son  of  the  train  not  stopping  for 
111.  510;  s.  c.  5  Am.  Rep.  60;  Ohio  him:  Freeman  v.  Detroit  &c.  R.  Co., 
&c.  R.  Co.  V.  Applewhite,  52  Ind.  65  Mich.  577;  s.  c.  9  West.  Rep.  117; 
540;  Dietrich  v.  Pennsylvania  R.  32  N.  W.  Rep.  833. 
Co.,"  71  Pa.  St.  432;  Texas  &c.  R.  ™This  section  is  cited  in  |§  2555, 
Co..  V.  White  (Tex.  Civ.  App.),  17  3228,  3230. 
S.  W.  Rep.  419  {no  off.  rep.);  Lind-        "Duling   v.    Philadelphia   &c.   R. 
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'rightfully  demand  that  he  be  put  ofE,  at  a  point  where  there  is  no 
regular  station,  unless  he  has  contracted  for  that  privilege  with  some 
agent  of  the  company  having  the  real  or  apparent  power  to  make  such 
contract."^  A  railroad  company  is  bound  by  the  declarations  of  its 
agent,  made  to  an  intending  passenger  at  the  time  of  selling  him  a 
ticket,  that  a  particular  train  will  stop  at  the  station  for  which  the 
ticket  is  purchased."^  As  between  the  ticket  agent  and  the  conductor 
in  charge  of  the  train,  a  statement  of  the  conductor  that  the  train 
will  not  stop  at  a  particular  place  will  of  course  control;  since  the 
running  of  the  particular  train  is  his  immediate  duty  to  his  principal. 
Therefore,  if  a  passenger  relies  on  the  assurance  of  the  ticket  agent 
that  a  particular  train  will  stop  at  his  place  of  destination,  and  dis- 
regards the  statement  of  the  conductor  of  the  train  to  the  contrary 
effect,  and  makes  no  further  effort  to  learn  the  truth,  but  boards  the 
train  and  is  carried  beyond  such  station  to  the  next  stopping  place 
of  the  train, — these  facts  do  not  afford  ground  for  the  recovery  of 
damages."^ 

§  2563.  Further  of  the  Eights  of  the  Passenger  who  Boards  a 
Train  which  does  not  Stop  at  his  Proper  Station. — If  a  passenger 
boards  a  train  which  does  not  stop  at  the  place  called  for  by  his  ticket, 


Co.,  66  Md.  120;  Schiffler  v.  Chicago 
&c.  R.  Co.,  96  Wis.  141;  s.  c.  71  N.  W. 
Rep.  97;  8  Am.  &  Eng.  Rail.  Cas.  (N. 
S.)  122;  Louisville  &c.  R.  Co.  v. 
Miles,  18  Ky.  L.  Rep.  580;  s.  c.  37 
S.  W.  Rep.  486  (no  off.  rep.);  Wilson 
v.  North  &c.  R:  Co.,  63  Miss.  352. 
Where  an  intending  passenger  pur- 
chased a  ticliet  at  a  company's  office 
when  a  train  was  about  departing 
in  the  direction  in  which  he  wished 
to  go,  and,  after  boarding  the  train, 
he  learned  that  it  would  not  stop  at 
the  station  for  which  he  had  pur- 
chased the  ticket,  he  has  no  redress 
against  the  company:  Duling  v. 
Philadelphia  &c.  R.  Co.,  66  Md.  120; 
s.  c.  5  Cent.  Rep.  570.  So,  a  rail- 
road company  is  not  obliged  to  stop 
its  train  at  a  place  where  it  is  not 
scheduled  to  stop,  to  permit  a  boy 
who  has  boarded  it  without  a  ticket. 
In  ignorance  of  the  regulations  pre- 
venting the  train  from  stopping  at 
such  place,  to  alight:  Schiffler  v. 
Chicago  &c.  R.  Co.,  96  Wis.  141;  s.  c. 
71  N.  W.  Rep.  97;  8  Am.  &  Eng.  Rail. 
Cas.  (N.  S.)  122. 

"  Hall  V.  East  Line  &c.  R.  Co.,  66 
Tex.  619. 


"^Miller  v.  King,  84  Hun  (N.  Y.) 
308;  s.  c.  32  N.  Y.  Supp.  332. 

""Dye  V.  Virginia  &c.  R.  Co.,  19 
Wash.  L.  Rep.  369;  s.  c.  20  D.  C. 
App.  63.  In  this  case  the  ticket 
agent  informed  plaintiff  that  her 
train  was  a  solid  train  and  went 
through  to  her  destination  without 
change  of  cars.  Her  destination 
was  on  the  line  of  an  intersecting 
railroad,  and  there  was  evidence  that 
before  reaching  the  junction  the 
conductor  went  through  the  car  in 
which  plaintiff  was  and  announced 
that  passengers  for  stations  on  the 
intersecting  road  were  to  change  at 
the  junction.  Plaintiff  testified  that 
she  did  not  hear  it,  did  not  get  off 
at  the  junction,  was  carried  to  the 
next  station,  and  in  walking  back 
fell  into  a  pit  and  was  injured.  The 
judgment  for  plaintiff  was  reversed 
and  remanded  on  the  ground  that 
under  the  instructions  given  the 
jury  might  have  found  that,  even  if 
plaintiff  had  heard  the  conductor's 
announcement,  she  would  have  been 
justified  in  disregarding  it  and  re- 
lying on  the  statement  of  the  ticket 
agent:  Dye  v.  Virginia  &c.  R.  Co., 
supra. 
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he  has,  of  course,  the  right  to  remain  on  board  the  train  until  it  reaches 
an  intermediate  station  at  which  it  does  stop.'*  If  the  conductor  has 
no  authority  to  vary  the  rules  of  the  company  in  regard  to  stopping  his 
train  at  a  station  where  it  is  not  permitted  to  stop  by  such  rules,  then 
it  is  the  plain  duty  of  the  conductor,  when  he  discovers  that  the  pas- 
senger has  a  ticket  calling  for  a  place  at  which  the  conductor  can  not 
stop  the  train,  to  inform  the  passenger  of  that  fact,  so  that  he  can  ex- 
ercise his  option  as  to  the  intermediate  place  at  which  he  will  get  off ; 
and  a  single  decision  to  the  contrary,  though  tendered  hj  a  Federal 
Court  of  Appeals,  can  not  make  a  rule  of  law  so  palpably  unreasonable, 
so  unjust,  and  so  opposed  to  public  right."^  If  a  passenger  purchases 
a  railway  ticket  to  a  station  at  which  local  trains  stop  but  through 
trains  do  not,  he  will  not  be  entitled  to  enter  the  first  train  due  after 
purchasing  the  ticket,  it  being  a  through  train,  and  demand  of  the 
conductor  that  it  stop  at  the  station  of  his  destination,  when,  by  the 
regulations  of  the  company,  the  conductor  is  not  permitted  to  stop 
there. ''  It  has  been  held  that,  although  in  such  a  case  the  conductor 
takes  up  the  ticket  of  the  passenger  and  agrees  to  let  him  off  at  the 
station  of  his  destination,  this  will  not  bind  the  company  or  make  it 
liable  in  damages  if  the  conductor  afterwards  refuses  to  do  so.  The 
theory  is  that  it  is  not  competent  for  the  conductor  to  make  a  promise 
contrary  to  the  public  arrangements  of  his  principal,  which  arrange- 
ments he  has  no  power  to  change."'^  Where  a  passenger  takes  passage 
upon  a  train  which  does  not  stop  at  his  place  of  destination,  which 
fact  he  has  had  a  reasonable  opportunity  of  ascertaining,  the  train 
conductor  may  require  him  to  pay  fare  from  the  point  of  his  destina- 
tion to  the  next  stopping  place  of  the  train.^* 

§  2564.    Duty  of  the  Conductor  in  such  Cases. — ISTor  is  this  conclu- 
sion varied  by  the  fact  that  the  train  conductor,  after  telling  the  pas- 

°*  Richmond  &c.  R.  Co.  v.  Ashby,  "^  Trotllnger  v.  East  Tennessee  &c. 

79  Va.  130;  s.  c.  52  Am.  Rep.  620.  R.   Co.,  11  Lea    (Tenn.)    533;    Lake 

'"  The  author  alludes  to  the  case  Shore  &c.  R.  Co.  v.  Pierce,  47  Mich, 

of  Texas  &c.  R.  Co.  v.  Ludlam,  57  277.     The  plaintiff  bought  a  ticket 

Fed.  Rep.  481;   s.  c.  6  C.  C.  A.  454.  to  B.,  and  entered  a  train  pointed 

It   is   gratifying   to   note   that   one  out  to  him  by  the  ticket-seller.     The 

judge    (Mr.   District   Judge   Locke)  conductor  accepted   the   ticket,   but 

dissented  on  this  point.  immediately  notified   him   that  the 

"  Pittsburgh  &c.  R.  Co.  v.  Nuzum,  train  did  not  stop  at  E.,  but  that  he 

50  Ind.  141.     See  also  Ohio  &c.  R.  could  get  off  at  P.  and  there  resume 

Co.  V.  Applewhite,  52  Ind.  540;  Chi-  his  journey  for  E.     He  refused  to 

cago  &c.  R.  Co.  v.  Randolph,  53  111.  get  off  at  P.,  and  was  ejected.     It 

510;    Fink  v.  Albany  &c.  R.  Co.,  4  was  held  that  he  had  no  action  for 

Lans.  (N.  Y.)  147.  damages  for  the  ejection,  though  he 

"Ohio   &c.   R.   Co.   V.   Hatton,   60  recovered    for    the    excessive    force 

Ind.  12;  s.  c.  6  Cent.  L.  J.  389.     See  used  in  accomplishing  it:     Interna- 

also  Chicago  &c.  R.  Co.  v.  Randolph,  tional  &c.  R.  Co.  v.  Hassell,  62  Tex. 

53  111.  510.  256;  s.  c.  50  Am.  Rep.  525. 
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senger  that  the  train  does  not  stop  at  the  place  called  for  by  his  ticket, 
takes  up  the  ticket  and  punches  it."'  ISTor,  in  the  view  of  one  court, 
does  the  fact  that  the  conductor  takes  up  the  ticket  of  a  passenger, 
calling  for  passage  to  a  station  at  which  the  train  is  forbidden  by  the 
regulations  of  the  company  to  stop,  make  it  the  duty  of  the  conductor 
to  stop  the  train  at  that  point;  though  if  the  passenger  boards  the 
train  in  consequence  of  being  misinformed  by  the  station  agent  that 
it  does  stop  there,  he  will  have  an  action  for  damages  founded  on  the 
misdirection. ''"  Where  the  conductor  in  charge  of  a  train  had  an  ap- 
parent authority  to  contract  with  a  passenger  to  stop  at  a  certain 
station,  and  he  had  frequently  made  and  carried  out  such  contracts, 
his  agreement  with  the  passenger  to  stop  at  such  station  was  binding, 
although  contrary  to  rules  of  the  company,  which  were  unknown  to 
the  passenger.''^ 

§  2565.  Statutory  Obligation  to  Stop  Train  after  Ticket,  Calling 
for  a  Particular  Station,  is  Taken  Up. — Statutes  have  been  enacted  in 
many  of  the  states  requiring  certain  extra  trains  to  stop  at  all  stations, 
or  at  crossings  of  other  roads,  or  at  county  seats,  and  perhaps  at  other 
places ;  and  several  decisions  are  found  construing  such  statutes.  The 
expression  "a  regular  depot  or  station,"  in  such  a.statute,^^  does  not 
include  a  place  where,  for  a  long  time,  there  has  been  no  depot,  no 
freight,  no  agent,  nor  any  employe  stationed  to  attend  to  shipments, 
although  occasional  shipments  of  lumber  have  been  made  from  there, 
and  although  the  mail  trains  regularly  stop  there  to  deliver  the  mail, 
and  the  place  is  set  down  in  the  circulars  and  orders  of  the  company 
as  a  station.'^  In  order  to  constitute  a  "regular  passenger  train," 
within  the  meaning  of  a  statute  requiring  such  trains  to  stop  at  every 
county  seat,  it  is  not  necessary  that  the  train  should  be  one  which 
stops  at  all  other  stations ;  but  a  limited  express  train  is  such  a  train.'* 
Under  a  statute  requiring  railroad  companies  to  stop  all  their  trains 
of  cars  for  passengers  at  a  station  for  receiving  passengers,  for  a  time 
sufficient  to  receive  and  let  off  passengers,'^  if  the  company  transports 

°°  Trotlinger  v.  East  Tennessee  &c.  ton,  17  Ky.  L.  Rep.  271;  s.  c.  30  S.  W. 

R.  Co.,  11  Lea  (Tenn.)  533.  Rep.  885  (not  to  be  off.  rep.). 

"  St.  Louis  &c.  R.  Co.  v.  Atchison,  "  Texas  &c.  R.  Co.  v.  Elliott,  22 

47  Ark.  74.    One  who  purchased  a  Tex.  Civ.  App.  31;  s.  c.  54  S.  W.  Rep. 

railroad   ticket   from   a   designated  410. 

point  is  not  entitled  to  ride  from  an-  "  N.  C.  Code,  §  1964. 

other  place  farther  from  the  point  "Land  v.  Wilmington  &c.  R.  Co., 

of    destination,    on    a   train    which  104  N.  C.  48;   s.  c.  40  Am.  &  Eng. 

does   not   stop   at   the   point   from  Rail.  Cas.  18.    The  particular  train 

which  the  ticket  is  purchased,  with-  failed  to  stop  for  freight, 

out  paying  his   fare   to  the   latter  '*  Ohio  &c.  R.  Co.  v.  People,  29  111. 

place:     Illinois  &c.  R.  Co.  v.  Billing-  App.  561. 

'=  Gen.  Stats.  S.  C,  §  1486. 
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passengers  from  whom  it  receives  fare,  in  a  mixed  train,  composed  of 
freight  and  passenger  cars,  it  is  bound  to  bring  such  a  train  to  a  stop 
for  the  egress  of  any  passenger  thereon  who  has  paid  his  fare/"  It 
is  the  duty  of  a  railroad  company  to  transport  a  passenger  from  sta- 
tions where  two  railroads  intersect,  on  payment  of  a  charge  fixed  by 
a  statute  of  Texas,'''  whether  the  passenger  has  a  ticket  or  not,  and 
no  regulation  of  the  company  in  conflict  with  the  statute  is  valid.''' 
But  a  statute  imposing  upon  railroad  companies  the  duty  of  stopping 
their  trains  at  the  crossings  of  other  railroads,  does  not  carry  with  it 
the  obligation  to  conduct  and  manage  its  trains  at  such  a  crossing 
as  at  a  regular  station,  unless  the  statute  says  so  in  terms, — and  this, 
although  passengers  have  at  different  times  taken  advantage  of  the 
statutory  stop.'"'  It  is  needless  to  add  that  where  there  is  a  statute 
under  which  the  company  is  required  to  stop  at  a  particular  station,  a 
passenger  may  purchase  his  ticket  with  full  confidence  that  the  law 
will  be  obeyed  and  that  the  train  will  stop  there,  although  the  ticket 
on  its  face  recites  that  it  will  be  good  "only  on  such  trains  as  stop 
at  both  stations ;"  so  that  if  he  is  ejected  because  of  the  fact  that  the 
train  does  not  stop  at  such  station,  he  will  have  an  action  for  dam- 
ages.'" Under  a  statute'^  denouncing  a  penalty  against  railroad 
companies  for  failing  to  stop  their  trains  at  stations  without  a  "legal 
or  just  excuse,"  the  fact  that  the  train  is  overcrowded  by  reason  of 
conditions  for  which  the  company  alone  is  responsible,  does  not  con- 
stitute such  excuse.'^  But  a  severe  snow  storm,  which  the  company 
could  not  and  did  not  anticipate,  which  made  it  dangerous  to  stop  at 
the  regular  station,  did  present  such  a  "legal  or  just  excuse."'* 

§  2566.  The  Constitutionality  of  State  Statutes  Requiring  Inter- 
state Trains  to  Stop  at  Certain  Stations  a  length  of  time  sufficient 
to  enable  passengers  to  alight  therefrom  and  board  the  same,  has  been 
passed  upon  by  the  Supreme  Court  of  the  United  States  four  times. 

'"Thomas  v.  Charlotte  &c.  R.  Co.,  ""Pennsylvania  Co.  v.  Wentz,  37 

38  S.  C.  485;  s.  c.  17  S.  E.  Rep.  226.  Ohio  St.  333.     As  to  the  right  to  act 

"Rev.  Stat.  Tex.,  arts.  4226,  4238.  on  the  assumption  of  right-acting  in 

"Eddy  V.  Rider,  79  Tex.  53;  s.  c.  another,  see  Vol.  I,  §§  190,  191;  Vol. 

15  S.  W.  Rep.  113.  II,   §§  1448,  1601,  1612,  1613,  1965; 

™  Louisville  &c.  R.  Co.  v.  Johnson,  post,  •§§  2930,  2987,  3057,  3087,  3563, 

44  111.  App.  56.     The  theory  of  this  3579,  3600. 

decision  is  that,  in  failing  to  stop  "'  How.  Mich.  Ann.  St.,  §  3324. 

as  required  by  statute,  the  company  ^  Hoyt  v.  Cleveland  &c.  R.  Co.,  112 

is  guilty  of  no  breach  of  duty  to  a  Mich.  638;  s.  c.  4  Det.  L.  N.  142;  29 

passenger  who  attempts  to  alight  at  Chic.  Leg.  News  330;  9  Am.  &  Eng. 

such  a  place,  and,  in  the  absence  of  Rail.  Cas.  (N.  S.)  818;  71  N.  W.  Rep. 

notice  of  his  perilous  position,  is  not  172. 

liable  for  injuries  sustained  in  his  "=Reed  v.  Duluth  &c.  R.  Co.,  100 

attempt  to  do  so.  Mich.  507. 
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In  the  latest  of  these  eases,**  a  State  statute  required  all  regular  pas- 
senger trains  to  stop  a  sufficient  length  of  time  at  county  seats  to  re- 
ceive and-  let  ofE  passengers  with  safety.  The  defendant  company 
furnished  four  regular  passenger  trains  per  day,  each  way,  which  were 
sufficient  to  accommodate  all  the  local  and  through  business,  and  all 
such  trains  stopped  at  county  seats.  The  act  was  held  invalid  as  ap- 
plied to  an  express  train  intended  only  for  through  passenger  traffic 
between  St.  Louis  and  New  York.  The  reasoning  of  the  court  was 
that,  while  railway  companies  are  bound  to  provide  primarily  and 
sufficiently  for  those  to  whom  they  are  directly  tributary,  yet  they 
have  the  right,  having  met  these  local  conditions,  to  adopt  special 
provisions  for  through  traffic;  and  that  legislative  interference  there- 
with is  a  violation  of  the  commerce  clause  of  the  Constitution  of  the 
United  States,  which,  as  interpreted,  requires  that,  in  the  absence  of 
regulation  by  Congress,  commerce  between  the  States  shall  be  free. 
The  same  statute  of  Illinois  had  previously  been  declared  unconstitu- 
tional,*^  as  being  an  unreasonable  restriction  of  interstate  traffic,  when 
it  was  sought  to  require  a  fast  mail  train  from  Chicago  to  New  Or- 
leans, over  an  interstate  highway,  established  by  authority  of  Con- 
gress, to  delay  the  transportation  of  United  States  mails,  and  inter- 
state passengers,  by  turning  from  its  direct  route,  and  running  to  a 
station*"  three  and  one-half  miles  away  from  a  point  on  that  route,  for 
the  purpose  of  receiving  and  discharging  passengers  at  that  station,  for 
whom  the  railroad  furnished  other  and  ample  accommodations.  On 
the  other  hand,  a  statute  of  Minnesota,  requiring  every  railroad  com- 
pany to  stop  all  of  its  regular  passenger  trains  running  wholly  within 
the  State,  at  its  stations  at  all  county  seats,  was  held  to  be  a  reasonable 
exercise  of  the  police  power  of  the  State,  even  as  applied  to  a  train 
connecting  with  another  train  of  the  same  company,  running  into 
another  State,  carrying  interstate  passengers  and  mail.*^  A  statute 
of  Ohio,  providing  that  every  railroad  company  should  cause  three 
of  its  regular  trains  carrying  passengers,  if  so  many  are  run  daily, 
Sundays  excepted,  to  stop  at  every  station,  city  or  village,  containing 
over  three  thousand  inhabitants,  for  a  time  sufficient  to  receive  and  let 
off  passengers,  was  held,  in  the  absence  of  legislation  by  Congress, 
not  to  be  inconsistent  with  the  Constitution  of  the  United  States, 
when  applied  to  trains  engaged  in  interstate  commerce  through  the 
State  of  Ohio.  Mr.  Justice  Harlan,  who  delivered  the  opinion  of  the 
court,  said :     "The  statute  does  not  stand  in  the  way  of  the  railroad 

"Cleveland  &c.  R.  Co.  v.  Illinois,  "Cairo,  Illinois. 

177  U.  S.  514.  "  Gladson  v.  Minnesota,  166  U.  S. 

«=  Illinois  &c.  R.  Co.  v.  Illinois,  163  427. 
U.  S.  142.     See  ante,  §  2548. 
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company  running  as  many  trains  as  it  may  choose  between  Chicago 
and  Buffalo  without  stopping  at  intermediate  points,  or  only  at  very- 
large  cities  on  the  route,  if,  in  the  contingency  named  in  the  statute, 
the  required  number  of  trains  stop  at  each  place  containing  three 
thousand  inhabitants,  long  enough  to  receive  and  let  off  passengers. 
*  *  *  It  was  for  the  State  to  take  into  consideration  all  the  cir- 
cumstances affecting  passenger  travel  within  its  limits,  and,  as  far 
as  practicable,  make  such  regulations  as  were  Just  to  all  who  might 
pass  over  the  road  in  question.  It  was  entitled,  of  course,  to  provide 
for  the  convenience  of  persons  desiring  to  travel  from  one  point  to 
another  in  the  State  on  domestic  trains.  But  it  was  not  bound  to 
ignore  the  convenience  of  those  who  desired  to  travel  from  places  in 
the  State  to  places  beyond  its  limits,  or  the  convenience  of  those  out- 
side of  the  State  who  wished  to  come  into  it.  It  was  not  compelled 
to  look  only  to  the  convenience  of  those  who  wished  to  pass  through 
the  State  without  stopping."^* 

§  2567.  Obligation  to  Stop  at  Other  Points  than  Regular  Stations, — 

In  the  absence  of  a  special  contract,  a  person  purchasing  a  ticket  from 
a  railway  company  has  no  right  to  demand  that  its  trains  shall  stop  at 
other  than  one  of  its  regular  stations ;  and  although  he  may  have  paid 
his  fare  and  embarked,  under  the  mistaken  belief  that  he  may  be  dis- 
embarked at  a  particular  point  where  the  train  does  not  stop,  he  has 
no  right  of  action  if  he  is  put  off  in  a  civil  manner  at  the  stopping 
place  nearest  his  destination.*'  If  a  passenger  has  applied  to  a  ticket 
agent  for  a  ticket  to  a  particular  point  where  the  train  does  not  stop, 
and  has  been  refused,  but  nevertheless  goes  upon  the  train,  the  fact 
that  the  conductor  collects  from  him  the  regular  fare,  after  knowledge 
that  the  passenger  has  taken  the  train  desiring  to  be  put  off  at  such 
point, — has  been  held  not  of  itself  sufficient  to  constitute  a  special 
contract  between  the  company  and  the  passenger  that  the  passenger 
shall  be  put  off  at  such  point,  where  the  fare  so  collected  is  the  proper 
fare  for  a  passenger  to  any  point  not  exceeding  a  certain  distance, 
which  includes  the  point  at  which  the  passenger  desires  to  be  put  off."* 

^  Lake  Shore  &c.  R.  Co.  v.  Ohio,  miles  of  a  regular  station,   is  not 

173  U.  S.  285    (Shiras,  Brewer  and  unreasonable:     St.  Louis  &c.  R.  Co. 

Peckham,  JJ.,  dissenting).  v.  Adcock,  52  Ark.  406;  s.  c.  40  Am. 

™  Wells  V.  Alabama  &c.  R.  Co.,  67  &  Eng.  Rail.  Cas.  682 ;  12  S.  W.  Rep. 

Miss.  24;  s.  c.  6  South.  Rep.  737;  40  874. 

Am.  &  Eng.  Rail.  Cas.  645.  It  has  °°  Wells  v.  Alabama  &c.  R.  Co.,  67 
been  held  that  the  refusal  of  a  rail-  Miss.  24;  s.  c.  6  South.  Rep.  737;  40 
road  company  to  designate,  as  a  flag  Am.  &  Eng.  Rail.  Cas.  645.  The  fare 
station  for  its  through  trains,  a  collected  was  the  fixed  rate  for  any- 
place which  is  not  an  Incorporated  distance  not  exceeding  eight  miles, 
town,  which  contains  only  a  few  and  plaintiff's  destination,  as  well 
houses  and  is  situated  within  three  as  other  stations,  was  within  that 
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If  the  company  is  -under  a  statutory  duty  to  stop  the  train  at  the  place 
to  which  the  passenger  has  purchased  a  ticket,  but  nevertheless  refuses 
so  to  do,  it  will  be  no  defense  to  his  action  for  damages  that  the  con- 
ductor offered  to  give  him  a  pass  by  which  he  could  leave  the  train  at 
an  intervening  point  and  take  the  next  train  to  his  destination.^^ 

§  2568.  Passenger  Acting  on  Erroneous  Information  Given  by  the 
Ticket  Agent. — It  is  obviously  the  duty  of  the  ticket-seller  of  a  rail- 
way company  to  give  information  to  passengers  as  to  what  trains  will 
stop  at  a  particular  station,  and  as  to  what  stop-over  privileges  will 
be  allowed  upon  a  particular  ticket,  and  the  like ;  and  the  passenger 
may  confidently  act  upon  such  information  unless  he  is  otherwise  in- 
formed by  the  conductor  or  trainman  in  charge  of  a  particular  train, 
or  unless  he  neglects  other  information,  or  reasonable  means  of  in- 
formation.''^ Where  several  railroad  companies  unite  and  use  a  com- 
mon station,  called  a  "union  railway  station,"  the  common  agent 
appointed  to  sell  tickets  for  the  different  companies  is  the  agent  of 
each  one  of  the  companies  whose  ticket  he  sells ;  and,  as  such,  he  binds 
it  by  his  statement  to  the  purchaser  of  a  ticket  as  to  the  time  each 
particular  train  leaves,  or  at  which  it  arrives  at  a  designated  point,  or 
as  to  the  condition  of  the  track,  as  bearing  on  the  ability  of  the  com- 
pany to  run  the  train  through  to  the  designated  point, — and  this, 
although  he  is,  at  the  same  time,  acting  as  agent  for  other  companies 
using  the  station."^  If,  therefore,  a  passenger,  by  direction  of  the 
ticket  agent  at  a  railroad  station,  gets  on  board  a  train  which  does 
not  stop  at  the  station  to  which  he  is  destined,  he  may  recover  from 
the  company  the  actual  damages  occasioned  by  the  mistake. °*  Ee- 
fining  on  this  question,  one  court  has  said  that,  under  such  circum- 
stances, the  passenger  has  an  action  for  damages  for  the  misdirection 
made  to  him  by  the  company  through  its  ticket  agent,  but  not  for 
the  refusal  of  the  conductor  to  stop  there,  if  it  be  a  train  which  is 

distance.     If  the  conductor  collected  Rail.  Cas.  (N.  S.)  238;  46  Pac.  Rep. 

any  fare  lie  was  bound  to   collect  243. 

what  he  did,  and  the  taking  of  the        "Alabama  &c.  R.  Co.  v.  Heddles- 

fare    could    not   therefore    be    con-  ton,  82  Ala.  218;  s.  c.  3  South.  Rep. 

strued    into    a    special    contract   to  53.    There  is  a  decision  to  the  ef- 

stop  at  plaintiff's  destination.  feet  that  the  fact  that  the  train  failr, 

■"  Ohio  &c.  R.  Co.  V.  People,  29  111.  to  stop  at  a  station  from  which  a 

App.  561.  passenger  has  taken  a  ticket,  con- 

''^  Lake  Shore  &c.  R.  Co.  v.  Pierce,  trary  to  the  statement  of  the  agent 

47  Mich.  277;   Texarkana  &c.  R.  Co.  from    whom    the    ticket    was    pur- 

v.  Anderson,  67  Ark.  123;   s.  c.  53  chased, — does  not  entitle  the  holder 

S.  W.  Rep.  673 ;  New  York  &c.  R.  Co.  of  the  ticket  to  mount  a  train  and! 

v.  Winter,  143  U.  S.  60;  s.  c.  36  L.  ride  from  a  more  distant  station, 

ed.  71;  11  Rail.  &  Corp.  L.  J.  146;  12  without     paying    additional     fare: 

Sup.  Ct.  Rep.  356.  Chicago  &c.  R.  Co.  v.  Adams,  60  111. 

"'  Turner  v.  Great  Northern  R.  Co.,  App.  571. 
15  Wash.  213;   s.  c.  5  Am.  &  Eng. 
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forbidden  to  stop  at  that  plaCe  by  the  regulations  of  the  company.'' 
But  what  difference  can  it  make  as  to  by  which  agent  of  the  com- 
pany he  has  been  misled?  The  company  has  made  the  contract 
through  one  of  its  agents,  and  has  refused  to  carry  it  out  through 
another  of  its  agents,  in  consequence  of  which  the  passenger  has  been 
damnified.  If  a  person  purchases  a  ticket  to  a  particular  station, 
and,  by  mistake,  boards  a  train  which  does  not  stop  there,  obviously 
he  is  entitled  to  ride  as  far  as  that  station  without  paying  additional 
fare ;  but  when  that  station  is  passed,  he  must  pay  additional  fare  or 
he  becomes  liable  to  be  treated  as  a  trespasser.  But  he  can  not 
be  treated  as  a  trespasser  before  reaching  the  station  called  for 
by  his  ticket;  and  if  he  is  ejected  from  the  train  before  reach- 
ing it,  his  ejection  will  be  an  unlawful  assault,  and  the  railway 
company  will  be  liable  to  him  in  damages  as  for  a  tort,  and  not  merely 
for  a  breach  of  its  contract.""  Where  a  ticket  reads  that  it  is  good  if 
presented  on  the  date  of  sale  shown  on  the  back,  and  the  ticket  agent 
informs  the  holder  of  it  that  it  is  good  on  a  later  day,  and  it  is  pre- 
sented on  that  day,  and  the  holder  of  it  is  permitted  to  pass  through 
the  turnstile  through  which  passengers  must  go  to  the  train,  and  if 
the  dates  punched  on  the  back  of  the  ticket  are  in  figures  and  unin- 
telligible to  the  passenger, — the  declarations  and  acts  named  are 
tantamount  to  the  acceptance  of  him  by  the  company  as  a  passenger, 
and  his  subsequent  ejection  by  the  conductor  puts  the  company  in 
the  wrong,  and  renders  it  liable  to  him  in  damages."^  If  the  ticket 
agent  from  whom  the  intending  passenger  is  in  the  act  of  purchasing 
his  ticket,  is  informed  by  him  that  it  is  his  intention  to  return  from 
his  destination  on  a  particular  train  in  the  night,  and  if  that  train  does 
not  stop  at  the  passenger's  station, — it  will  be  the  obvious  duty  of  the 
ticket  agent  to  notify  him  of  that  fact ;  and  if,  by  reason  of  failing  to 
give  him  that  notice,  the  passenger  is  carried  beyond  his  station,  the 
company  will  be  liable  to  him  in  damages."*    But  the  mere  act  of  a 

»°  St.  Louis  &c.  R.  Co.  V.  Atchison,  road   not  passing  through   L.,   but 

47  Ark.  74.  was  followed  an  hour  afterwards  by 

^°  Reynolds    v.    Railroad    Co.,    13  another    train,    starting    from    the 

Ohio  C.  C.  39.  same   place,   which   passed   through 

"^  Pennington  v.  Illinois  &c.  R.  Co.,  S.  and  thence  on  to  L.    The  passpn- 

69  111.  App.  628.  ger  should  have  got  off  at  S.   and 

™  St.  Louis  &c.  R.  Co.  V.  Adcock,  waited  for  this  last  train.     It  was 

52  Ark.   406;    s.  c.   40  Am.  &  Eng.  held  that  the  passenger  was  in  fault 

Rail.  Cas.  682;    12   S.  W.  Rep.  874.  for  being  miscarried  if,  at  or  before 

In  another  case  a  passenger  was  di-  reaching  the  point  of  divergence,  the 

rected  by  an  agent  of  the  carrier  to  carrier  used  such  means  as  would 

a  train  then  standing  in  his  sight,  have  conveyed  to  a  person  of  ordi- 

as  one  which  would  convey  him  to  nary  intelligence,  using  reasonable 

L.,     his     destination.     That     train,  care  and  attention,   information   of 

after  running  one  hundred  and  fifty  the    necessity    of    his    transferring 

miles,  deflected  at  S.  to  a  branch  himself  to  the  second  train:     Bark- 
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ticket  agent  in  selling  a  ticket  for  a  certain  station,  shortly  before 
the  departure  of  a  train  in  the  direction  of  that  station,  does  not 
amount  to  a  representation,  on  the  part  of  the  company,  that  the 
particular  train  will  stop  at  the  station  at  which  the  ticket  is  sold."" 

§  2569.  Passenger  Acting  on  Erroneous  Information  Givemby  Con- 
ductor or  Train  Agent. — It  is  very  clear  that  a  passenger  has  the 
right  to  rely  upon  any  information  or  assurance  made  by  the  con- 
ductor in  charge  of  the  train,  as  to  whether  the  train  will  stop  at  a 
particular  place,  or  as  to  whether  the  passenger  will  be  allowed  to 
leave  the  train  and  resume  his  passage  on  a  subsequent  train  on  the 
same  ticket,  in  the  absence  of  notice  of  a  regulation  by  the  carrier, 
contrary  to  the  statement  or  assurance  of  the  conductor.^""  The 
same  conclusion  has  been  predicated  of  information  or  assurances 
given  by  an  official  called  the  train  agent.^"^  Where  a  female  pas- 
senger applied  for  a  ticket  to  go  on  a  limited  fast  train  which  did  not 
stop  at  her  destination,  and  the  ticket  agent  refused  to  sell  it  to  her 
for  that  reason,  and  the  company  provided  a  train  which  stopped  at 
all  stations,  on  which  she  might  have  taken  passage,  but  she  never- 


er  V.  New  York  &c.  R.  Co.,  24  N.  Y. 
599.  Compare  Hobbs  v.  London  &c. 
R.  Co.,  L.  R.  10  Q.  B.  111.  If  the 
passenger,  in  such  a  case,  discov- 
ered the  mistalce  so  that  he  might 
have  returned  to  the  junction  with- 
out charge  by  another  train,  in  sea- 
son to  have  talcen  the  train  going 
to  his  destination,  he  ought  to  have 
done  so.  His  refusal  to  leave  the 
cars  or  pay  his  fare  on  the  route  he 
was  then  travelling  justified  his  ex- 
pulsion from  the  train:  Barker  v. 
New  York  &c.  R.  Co.,  supra;  s.  c. 
sub  nam.  Page  v.  New  York  &c.  R. 
Co.,  6  Duer  (N.  Y.)  523. 

"Duling  V.  Philadelphia  &c.  R. 
Co.,  66  Md.  120;  s.  c.  5  Cent.  Rep. 
570.  It  has  been  held  that  an  in- 
tending passenger  has  no  legal  right 
to  rely  upon  a  statement  by  the 
ticket  agent  at  the  time  he  pur- 
chases his  ticket,  that  the  train  is  so 
many  minutes  late,  so  as  to  entitle 
him  to  recover  from  the  company 
because  the  train  leaves  before  he 
returns  to  the  station  at  the  time 
stated  by  the  agent:  Ohio  &c.  R. 
Co.  V.  Allender,  59  111.  App.  620.  It 
seems  that  the  very  reverse  ought 
to  have  been  held,  unless  there  is 
another  agent  of  the  company  at 
the  station  appointed  to  give  such 
information,   as   there   is   in    large 


railway  stations  where  a  so-called 
"bureau  of  information"  is  main- 
tained; or  unless  the  progress  of  in- 
coming trains  is  announced  on  a  bul- 
letin board. 

100  New  York  &c.  R.  Co.  v.  Winter, 
143  U.  S.  60;  s.  c.  36  L.  ed.  71;  11 
Rail.  &  Corp.  L.  J.  146;  12  Sup.  Ct. 
Rep.  356;  Alabama  &c.  R.  Co.  v. 
Carmichael,  90  Ala.  19;  s.  c.  8  South. 
Rep.  87. 

"'  Tarbell  v.  Northern  &c.  R.  Co., 
24  Hun  (N.  Y.)  51.  In  one  case  the 
plaintiff  rode  in  the  cars,  having  a 
ticket  that  did  not  give  him  the 
right  to  a  discontinuous  passage. 
He  stopped  at  an  intermediate  point 
and  entered  another  train,  and 
claimed  the  right  to  continue  his 
journey  on  such  ticket,  under  a  per- 
mission given  by  a  conductor  of  the 
first  train.  Refusing  to  pay  his 
fare,  he  was  put  off.  It  appearing 
that  only  train  agents  had  the  pow- 
er to  modify  the  force  of  such  tick- 
ets, it  was  held  that  such  expulsion 
was  justifiable,  although  at  the 
trial  the  plaintiff  testified  that  it 
was,  in  point  of  fact,  a  train  agent, 
and  not  a  conductor,  that  had  given 
him  the  privilege  claimed:  Petrie 
V.  Pennsylvania  &c.  R.  Co.,  42  N.  J. 
L.  449. 
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theless  boarded  the  limited  train  on  the  assurance  of  the  conductor 
that  he  would  put  her  off  at  her  destination,  and  to  whom  she  paid 
fare,  but  he  nevertheless  carried  her  beyond  her  destination, — it  was 
held  that,  having  received  notice  of  the  regulation  of  the  company 
that  the  train  which  she  presumed  to  board  did  not  stop  at  her  place 
of  destination,  she  could  not  recover  damages  for  being  carried  be- 
yond such  place."^  On  the  other  hand,  where  a  passage  ticket  con- 
veys no  information  as  to  stop-over  privileges,  if  the  passenger  informs 
the  conductor  that  he  wants  to  stop  over  at  a  certain  station,  and  the 
conductor  promises  to  "fix  him  all  right"  in  that  particular,  when  he 
punches  his  ticket,  and  fails  to  give  him  a  stop-over  check,  the  pas- 
senger is  entitled  to  complete  his  trip  on  that  ticket,  if  he  did  not 
know  of  any  regulation  of  the  carrier  to  the  contrary;  and  for  the 
refusal  on  the  part  of  the  conductor  of  a  subsequent  train  to  honor  it, 
he  may  maintain  an  action  for  damages  against  the  company.^"' 

§  2570.  Further  of  the  Effect  of  Mistakes  of  the  Train  Conductor. — 

So  if,  without  fault  on  his  part,  the  passenger  is  put  to  damage  by  a 
mistake  made  by  the  conductor  of  the  train,  he  may  maintain  an 
action  against  the  company,  although  a  subsequent  conductor  whp  re- 
fused to  correct  the  mistake  was,  as  between  himself  and  the  company, 
without  fault.  Thus,  where  the  coupons  of  a  round-trip  ticket  were 
detached  on  the  going  trip  by  the  conductor,  who,  by  mistake,  retained 
the  return  coupon  and  gave  the  going  coupon  to  the  passenger,  and 
the  latter  did  not  discover  the  mistake  until  he  presented  it  to  the 
conductor  on  the  return  trip,  and  then  explained  to  such  conductor 
how  the  mistake  happened, — it  was  held  that  he  was  entitled  to  be 
carried  on  the  going  coupon  and  might  recover  damages  for  being 
ejected.^"*  Where  the  conductor  has  made  such  a  mistake,  the  pas- 
senger is  not  obliged  before  entering  upon  his  return  passage,  to  pro- 
vide himself  with  a  new  ticket,  or  to  pay  fare  on  the  train,  but,  in 
case  of  ejection,  he  may  sustain  an  action  for  damages.^"'  A  railroad 
ticket,  signed  by  the  purchaser,  restricted  his  right  to  a  continuous 
trip,  going  or  returning,  and  expressly  provided  that  no  agent  or 
employe  had  power  to  modify  the  contract.  A  conductor  on  the  road 
informed  the  passenger  that  he  could  stop  off  at  an  intermediate 
point,  and  wrote  on  the  ticket  to  that  effect.     On  resuming  his  jour- 

"« Alabama    &c.    R.    Co.    v.    Car-  ^"Pennsylvania  Co.  v.  Bray,  125 

michael,  90  Ala.  19;   s.  c.  8  South.  Ind.  229;  s.  c.  25  N.  B.  Rep.  439. 

Rep.  87.    The  decision  is  grossly  un-  ""^  Baltimore  &c.  R.  Co.  v.  Bambrey 

tenable.  (Pa.),   16   Atl.   Rep.   67.     Similarly, 

103  ]vjg^  York  &c.  R.  Co.  v.  Winter,  see  Lake  Erie  &c.  R.  Co.  v.  Fix,  88 

143  U.  S.  60;   s.  c.  36  L.  ed.  71;   11  Ind.  381;  s.  c.  45  Am.  St.  Rep.  464. 
Rail.  &  Corp.  L.  J.  146;  12  Sup.  Ct. 
Rep.  356. 
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ney,  the  passenger  was  ejected  by  the  conductor  of  a  connecting  road 
because  of  the  fact  that  the  trip  was  not  continuous.  It  was  held 
that  the  railroad  company  was  not  liable,  the  reason  being  that  the 
conductor  had  no  authority  thus  to  vary  the  terms  of  the  contract.^"" 

§  2571.  Passeng^er  Acting  upon  Information  Given  by  Inferior 
Employes. — It  is  quite  clear  that  a  passenger,  or  an  intending  pas- 
senger, will  not  be  able  to  put  the  carrier  in  the  wrong,  because  such 
passenger  has  acted  to  his  damage  upon  erroneous  information  given 
by  a  servant  of  the  carrier,  unless  he  was  a  servant  having  authority, 
prima  facie  at  least,  to  answer  inquiries  or  give  information.  It  has 
been  held  that  an  employe  of  a  stre&t  railway  company^  whose  sole 
duty  and  authority  were  to  take  the  register  of  cars  as  they  came  in 
and  to  signal  conductors  when  to  start  out  and  to  send  and  receive 
telephone  messages,  was  not  such  an  agent,  and  that  the  company 
would  not  be  responsible  in  damages  to  a  female  passenger  by  reason 
of  his  statement  to  her  that  a  particular  car  passed  her  place  of  resi- 
dence.^"" 

§  2572.  Eight  of  Passenger  to  a  Seat."^— It  is  undoubtedly  the 
duty  of  a  railway  carrier  to  provide  his  passengers  with  seats,  unless 
a  sudden  or  unusual  influx  of  passengers  more  than  exhausts  the 
seating  capacity  of  his  vehicles.^""  It  has  even  been  held  that  the 
high  degree  of  care  which  a  carrier  is  bound  to  exercise  in  favor  of 
his  passengers^^"  extends  to  the  duty  of  furnishing  seats  to  passengers 
in  order  to  protect  them  from  the  danger  incident  to  more  exposed 
positions. '^^  And  if  the  passenger  has  purchased  a  first-class  ticket 
the  train  conductor  must,  unless  all  the  seats  in  the  first-class  coaches 

^"  International  &c.  R.  Co.  v.  Best,  liable  in  damages  for  this  abuse  and 

93  Tex.  344;  s.  c.  55  S.  W.  Rep.  315.  criminal   act:     Sira   v.   Wabash   R. 

The  conductor  of  a  railway  train  in-  Co.,  115  Mo.  127;  s.  c.  21  S.  W.  Rep. 

formed  a  female  passenger  thereon,  905. 

that  the  train  did  not  stop  at  her  '"Dillon  v.  Lindell  St.  R.  Co.,  71 

destination,  but  that  she  would  have  Mo.  App.  631. 

to   get   off   at  another   station   and  "'This  section  is  cited  in  §§  2572, 

wait  for  another  train.    A  male  pas-  2970. 

senger  offered  to  see  her  to  a  hotel,  "°  Bass  v.  Chicago  &c.  R.  Co.,  36 

and  she  thereupon  consented  to  get  Wis.  450;  s.  c.  39  Wis.  636;  42  Wis. 

off  at  the  station  named  by  the  con-  654;    Willis  v.  Long  Island  &c.  R. 

ductor.    The  station  where  she  got  Co.,  34  N.  Y.  670;  s.  c.  32  Barb.  (N. 

oft  was  not  an  improper  or  danger-  Y.)  399;  Louisville  &c.  R.  Co.  v.  Pat- 

ous  one,  and  the  conductor  had  no  terson,  69  Miss.  421;  s.  c.  13  South, 

suspicion  of  any  improper  or  evil  Rep.  697;  22  L.  R.  A.  259,  and  note, 

intent  on  the  part  of  the  passenger  ^^'' Post,  §  2722,  et  seq. 

who  proposed  to  escort  her.    Instead  '"  International  &c.  R.  Co.  v.  Wil- 

of  escorting  her  to  a  hotel,  he  de-  liams,  20  Tex.  Civ.  App.  587;  s.  c.  50 

coyed  her  into  a  saloon,  where  he  S.  W.  Rep.  732;  International  &c.  R. 

abused    her   and    ravished    her.     It  Co.  v.  Anthony  (Tex.  Civ.  App.),  57 

was  held  that  the  company  was  not  S.  W.  Rep.  897. 
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are  thus  exhausted,  furnish  him  with  a  seat  in  such  a  coach. '^^  But 
the  passenger  can  not  make  the  inability  of  the  carrier  to  furnish 
him  with  a  seat,  the  ground  for  refusing  to  surrender  his  ticket,  or 
to  pay  fare.  He  can  not  insist  upon  standing,  and  retaining  his 
ticket  and  refusing  to  pay  fare  until  a  seat  becomes  vacant;  but  if 
he  wishes  to  hold  the  carrier  liable  for  his  breach  of  duty  in  refusing 
to  furnish  him  with  a  seat,  he  must,  it  has  been  held,  leave  the  train 
at  the  first  suitable  opportunity,  and  bring  an  action  upon  the  con- 
tract of  carriage.^^' 

'  §  2573.  Right  to  a  Seat  in  a  Parlor  Car. — A  railway  company 
which  furnishes  sufficient  first-class  cars  for  those  entitled  to  first- 
class  passage,  and  also  carries  a  parlor  car,  may  lawfully  demand  a 
reasonable  extra  compensation  of  passengers  who  ride  in  it,  notwith- 
standing a  statute  limiting  the  sum  to  be  charged  for  first-class 
passage. ^^*  Nor  does  the  mere  fact  that  a  passenger  pays  for  a  first- 
class  passage  entitle  him  to  ride  in  a  car  equipped  with  adjustable  re- 
clining chairs  and  a  lavatory  and  served  by  a  special  porter,  unless 
such  is  the  advertisement  or  contract  of  the  railway  company. ^^^ 
Nor  does  an  advertisement  by  a  railway  company,  stating  generally 
that  the  free  reclining  chair  cars  will  be  run  upon  its  road,  and  es- 
pecially that  they  will  be  run  to  a  certain  point,  warrant  the  inference 
that  they  will  be  free  to  all  passengers  under  all  circumstances,  or  at 
all,  except  to  those  taking  passage  to  that  point. ^^^  Moreover,  an  ad- 
vertisement by  a  railway  company,  from  which  an  erroneous  infer- 
ence might  be  drawn  that  free  parlor  cars  would  be  furnished  for  all 
passengers,  will  not  warrant  a  recovery  for  the  removal  from  a  parlor 
car  of  a  passenger  who  refuses  to  pay  extra  fare,  except  upon  a  show- 
ing that  he  was  misled  and  sustained  some  loss  by  the  advertisement.^^'' 

§  2574.   Right  of  Colored  Persons  to  be  Carried  According  to  Con- 
tract.— It  is  scarcely  necessary  to  say  that  colored  passengers  have 

"^Louisville  &c.  R.  Co.  v.  Patter-  of  its  passengers.    The  "proper  ac- 

son,   69   Miss.   421;    s.   c.   13   South,  commodatlon"  here  spoken  of  means 

Rep.  697.  something  more  than  standing  room 

'"Davis  V.  Kansas  &c.  R.  Co.,  53  in  the   aisle:    it  means  a   seat  for 

Mo.    317.     The   statute   of   Missouri  each  passenger:    Choate  v.  Missouri 

(Mo.  Rev.  Stat.  1889,  §  2587)  provides  &c.  R.  Co.,  67  Mo.  App.  105. 

that  railroad  companies  shall  not  be  "*  St.  Louis  &c.  R.  Co.  v.  Hardy,  55 

liable  for  injuries  to  passengers  re-  Ark.  134;  s.  c.  17  S.  W.  Rep.  711. 

ceived  while  riding  on  the  platform  "=  St.  Louis  &c.  R.  Co.  v.  Hardy, 

of  a  car,  in  violation  of  the  regula-  55  Ark.  134;  s.  c.  17  S.  W.  Rep.  711. 

tions  posted  in  a  conspicuous  place  "« St.  Louis  &c.  R.  Co.  v.  Hardy,  55 

In  its  passenger  cars,  provided  the  Ark.  134;  s.  c.  17  S.  W.  Rep.  711. 

company  furnishes  room  inside  the  "'  St.  Louis  &c.  R.  Co.  v.  Hardy,  55 

cars  for  the  proper  accommodation  Ark.  134;  s.  c.  17  S.  W.  Rep.  711. 
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the  same  right  to  be  carried,  according  to  the  contract  of  passage 
made  between  them  and  the  carrier,  that  a  white  person  has.^^*  If  a 
colored  person  purchases  a  berth  in  a  sleeping  car,  he  is  entitled  to 
such  first-class  accommodations."'  But  it  does  not  follow  that  the  col- 
ored passenger  is  entitled  to  ride  in  the  same  vehicle  or  in  the  same 
compartment,  with  white  persons.  Statutes  have  been  enacted  in 
some  of  the  Southern  States,  popularly  known  as  "Jim  Crow  Acts," 
requiring  railroad  companies  to  provide  colored  persons  with  separate 
cars.^^"  These  statutes  are  not  unconstitutional;  but,  under  them, 
a  colored  person  purchasing  a  first-class  ticket  is  entitled  to  first-class 
passage,  although  not  in  a  car  occupied  by  white  passengers;  and  a 
colored  person  purchasing  a  berth  in  a  sleeping  car  is  entitled  to  such 
a  berth,  although  not  in  a  car  occupied  by  white  passengers;  and  a 
sleeping-ear  company  must,  if  necessary,  put  on  an  extra  sleeping  car 
to  fulfill  its  contract  with  such  colored  passenger.^"^  A  railroad 
company  which  authorizes  a  railroad  company  in  another  State  to 
sell  tickets  to  a  negress  entitling  her  to  first-class  passage  over  the 
former  company's  line,  thereby  recognizes  her  as  an  interstate  pas- 
senger, and  this  entitles  her  to  the  rights  of  such  a  passenger. ^^^  A 
rule  of  a  street  railway  company  requiring  colored  persons  to  occupy 
front  seats,  and  white  passengers  the  back  seats,  is  a  reasonable  regu- 
lation.^^^ 


"'  Pullman  Palace  Car  Co.  v.  Cain, 
15  Tex.  Civ.  App.  503;  s.  c.  40  S.  W. 
Rep.  220. 

""Carey  v.  Spencer,  72  N.  Y.  St. 
Rep.  108;  s.  c.  36  N.  Y.  Supp.  886; 
28  Chic.  Leg.  N.  221. 

'^°The  Kentucky  act  of  1892, 
known  as  the  "Separate  Coach  Act," 
declared  constitutional  as  applied  to 
passengers  within  State:  Ohio  &c. 
R.  Co.  V.  Lander  (Ky.),  47  S.  W. 
Rep.  344;  see  dissenting  opinion,  p. 
883.  So  held  with  regard  to  almost 
identical  statutes  in  Mississippi  and 
Louisiana:  Louisville  &c.  R.  Co.  v. 
State,  66  Miss.  662;  s.  c.  aff'd,  133 
U.  S.  587;  s.  c.  33  L.  ed.  784;  Ex 
parte  Plessy,  45  La.  An.  80;  s.  c.  18 
L.  R.  A.  639;  s.  c.  afC'd  sub  nom. 
Plessy  v.  Ferguson,  163  U.  S.  537; 
s.  c.  41  L.  ed.  256.  .  In  Tennessee,  a 
State  statute  providing  for  separate 
hut  equal  accommodations  for  white 
and  colored  passengers  on  railway 
trains  was  declared  a  valid  police 
regulation,  both  as  regards  intra- 
and  interstate  travel:  Smith  v. 
State,  100  Tenn.  494;  s.  c.  41  L.  R. 
A.  432. 


™  Pullman  Palace  Car  Co.  v.  Cain, 
15  Tex.  Civ.  App.  503;  s.  c.  40  S.  W. 
Rep.  220.  It  has  been  held  that  a 
sleeping-car  company  which  issues 
to  a  negro  a  ticket  for  a  berth  in  a 
specified  car  between  designated 
points  for  which  he  has  procured  a 
railroad  ticket,  is  liable  for  the  fail- 
ure to  furnish  him  with  a  berth  in 
some  other  sleeping  car,  where  he 
is  required  to  leave  the  car  speci- 
fied by  the  trainmaster  in  the  pres- 
ence of  the  sleeping-car  conductor 
before  reaching  the  end  of  his  jour- 
ney, although  the  railroad  employes, 
under  an  arrangement  with  the 
sleeping-car  company,  have  charge 
of  the  sleeping  car  and  the  exclu- 
sive right  to  determine  who  should 
ride  therein:  Pullman  Palace  Car 
Co.  v.  Cain,  15  Tex.  Civ.  App.  503; 
s.  c.  40  S.  W.  Rep.  220. 

•^  Carrey  v.  Spencer,  5  Inters. 
Com.  Rep.  636;  s.  c.  72  N.  Y.  St 
Rep.  108;  28  Chicago  Leg.  News  221; 
36  N.  Y.  Supp.  886. 

"^^  Bowie  V.  Birmingham  R.  &c. 
Co.,  125  Ala.  397;  s.  c.  50  L.  R.  A. 
632;  27  South.  Rep.  1016. 
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§  2575.  Statutory  Fares  and  Overcharges. — This  subject  is  hardly 
within  the  scope  of  the  present  work;  but  a  sound  decision  may  be 
noted  to  the  efEect  that  where  a  statute  prescribes  the  maximum  limit 
which  may  be  charged,  and  a  greater  amount  is  charged  by  the  ticket 
agent  of  the  railroad  company,  it  can  not  escape  liability  for  the 
statutory  penalty  under  the  plea  that  its  own  agent  was  acting  in  ex- 
cess of  his  authorit}^;  since  the  sale  of  passage  tickets  was  within  the 
general  scope  of  his  agency.^"*  Where  the  distance  between  two 
points  was  6.48  miles,  a  railroad  company  had  no  authority  to  charge 
to  exceed  19  cents  (the  fraction  over  19  cents  was  less  than  one-half 
a  cent),  under  Mich.  Laws  1899,  Act  No.  202,  establishing  a  rate 
of  fare  of  three  cents  per  mile.^^^ 

§  2576.  Measure  of  Damages  for  Refusing  to  Carry  According  to 
the  Contract. — If  the  carrier  fails  to  perform  his  contract  of  carriage, 
he  will  be  liable  in  damages  for  what  the  passenger  necessarily  ex- 
jaended  in  completing  the  trip  from  the  place  where  he  was  abandoned, 
together  with  compensation  for  time  lost,  beyond  the  reasonable 
length  of  time  which  it  would  have  taken  defendant  to  carry  plaintiff 


1"  St.  Louis  &c.  R.  Co.  V.  Ryan,  56 
Ark.  228;  s.  c.  19  S.  W.  Rep.  839. 
No  violation  of  Mass.  St.  1874,  ch. 
372,  §  138,  to  sell  a  student  over 
twenty  years  of  age  a  season  ticket 
at  full  fare:  Spofford  v.  Boston  &c. 
R.  Co.,  128  Mass.  326.  Redeeming 
partly  unused  tickets,  under  statutes 
of  Pennsylvania:  Smith  v.  Phila- 
delphia &c.  R.  Co.,  1  Pa.  Dist.  R. 
322;  s.  c.  11  Pa.  Co.  Ct.  555. 

"'■  Chamberlain  v.  Lake  Shore  &c. 
R.  Co.,  122  Mich.  477;  s.  c.  81  N.  W. 
Rep.  339.  A  city  ordinance  provided 
that  the  fare  on  any  horse  railway 
should  not  exceed  five  cents.  When 
the  ordinance  was  passed  the  defend- 
ant company  was  operating  a  single 
line  of  railway,  all  Its  cars  running 
between  the  same  termini.  After- 
wards it  constructed  other  lines  di- 
verging from  the  main  line,  and 
separate  cars  were  run  over  the 
main  line  and  diverging  lines  to  the 
several  different  termini.  It  was 
held  that  the  ordinance  did  not  give 
the  passenger  the  right,  upon  pay- 
ment of  a  single  fare  of  five  cents, 
to  ride  upon  a  car  bound  to  one  ter- 
minus, and  then,  at  the  point  of  di- 
vergence, get  upon  another  car  and 
ride  to  a  different  terminus,  and  a 
passenger  refusing  to  pay  additional 
fare  upon  the  second  car  might  law- 
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fully  be  ejected  therefrom:  Ellis 
V.  Milwaukee  R.  Co.,  67  Wis.  135. 
Under  a  statute  of  Ohio  (Rev.  St. 
Oh.,  §  3374),  which  provides  that 
railroads  shall  charge  no  more  than 
three  cents  per  mile  for  the  trans- 
portation of  passengers,  but  that  the 
fare  may  be  made  that  multiple  of 
five  nearest  reached  by  multiply- 
ing the  rate  by  the  distance,  the 
railroad  shall ,  charge  the  nearest 
multiple  to  five,  whether  it  is  above 
or  below  the  actual  fare,  and  in  case 
the  fare  is  equally  distant  from  the 
multiple  next  below  and  the  one 
next  above,  it  may  charge  either: 
Cleveland  &c.  R.  Co.  v.  Wells,  61 
Ohio  St.  268;  s.  c.  55  N.  E.  Rep.  827. 
The  exemption  of  a  previously  char- 
tered railroad  company, — in  this 
case  the  Central  Pacific  Railroad 
Company, — from  a  statutory  pro- 
vision respecting  the  sale  and  ef- 
fect of  tickets,  is  not  acquired  by  a 
foreign  corporation  subsequently 
created, — in  this  case  the  Southern 
Pacific  Company  (of  Kentucky), — 
which  leases  the  road  of  the  former : 
Robinson  v.  Southern  Pac.  Co.,  105 
Cal.  541;  s.  c.  28  L.  R.  A.  773;  38 
Pac.  Rep.  94;  rehearing  granted  in 
38  Pac.  Rep.  109;  aff'd  on  rehearing 
in  105  Cal.  526;  s.  c.  38  Pac.  Rep. 
722. 
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to  his  destination,  the  value  of  which  is  to  be  computed  by  the  rea- 
sonable value  of  plaintiff's  services  in  his  usual  occupation  at  the 
place  of  destination.^^^ 

§  2577.  ftuestions  of  Procedure  in  Actions  for  Carrying  Passengers 
beyond  their  Destination. — A  complaint  alleged  that  the  plaintiff  took 
passage  on  a  train  of  the  defendant,  and  that  she  was  negligently 
carried  past  her  destination,  and  put  off  at  a  station  beyond.  After 
issues  were  joined  and  the  trial  was  about  to  proceed,  the  plaintiff  asked 
to  amend  her  complaint  by  inserting  that  the  conductor  was  intoxi- 
cated, that  he  negligently  ran  the  train  past  her  destination,  and  in- 
sulted her.  It  was  held  that,  while  such  an  amendment  was  admis- 
sible, it  introduced  a  new  element  of  damages,  and  should  not  be 
allowed  without  granting  a  continuance}'^''  But,  on  an  issue  as  to 
whether  the  stopping  of  the  particular  train  at  a  particular  station 
was  a  violation  of  a  rule  of  the  railway  company,  the  defendant 
having  introduced  its  time-table  to  show  that  it  did  not  stop  there, 
the  plaintiff  was  properly  permitted  in  rebuttal  to  show  that  trains 
frequently  stopped  there.^^^  In  such  an  action  it  appeared  that  the 
plaintiff,  of  her  own  volition,  returned  to  her  destination  on  a  freight 
train,  while,  by  waiting  an  hour,  she  could  have  returned  on  a  pas- 
senger train.  It  was  held  that  evidence  as  to  the  unpleasant  condition 
of  the  freight  train,  and  plaintiff's  annoyance  caused  thereby,  was 
not  admissible. ^^^  Where,  in  such  an  action,  the  evidence  tended  to 
show  that  the  conductor  had  promised  to  inform  the  plaintiff  when 
the  train  arrived  at  her  destination,  and  that  she  had  relied  on  this 
promise,  an  instruction  that,  if  this  was  true,  plaintiff  was  not  obliged 
to  listen  for  or  depend  on  the  call  of  the  station  by  the  brakeman,  was 
held  correct. ^^°  In  such  a  case  an  instruction  to  the  effect  that  it 
was  the  company's  duty  to  keep  the  depot  at  the  place  where  plaintiff 
alighted  warmed  for  a  certain  period  after  the  arrival  of  trains,  and 
if,  from  its  failure  to  do  so,  plaintiff  was  injured,  the  company  was 

™Ransberry  v.   North  American  Tex.  Civ.  App.  31;  s.  c.  54  S.  W.  Rep. 

Transportation    &c.    Co.,    22    Wasli.  410. 

476;  s.  c.  61  Pac.  Rep.  154.    If  a  train  '^  St.  Louis  &c.  R.  Co.  v.  Power,  67 

is  signaled  to  stop  at  a  station  where.  Ark.   142;    s.  c.  53   S.  W.  Rep.  572. 

by  statute  or  otherwise,  it  is  obliged  In  such  an  action  by  a  woman  it 

to  stop  when  signaled,  and  it  fails  to  was  held  not  admissible  for  her  to 

heed  the  signal  and  to  stop,  a  case  of  give  evidence  of  the  sad  plight  of 

misconduct  is  presented  which  vio-  her  toy  whom  she  was  anxious  to 

lates  public  right,  and  the  company  reach:  the  boy,  a  paralytic,  had  just 

may  become  liable  for  it  in  exem-  been  arrested  and  was  in  jail:     St. 

plary    damages:     Wilson   v.    North  Louis  &c.  R.  Co.  v.  Power,  67  Ark. 

&c.  R.  Co.,  63  Miss.  352.  142;  s.  c.  53  S.  W.  Rep.  572. 

"'St.  Louis  &c.  R.  Co.  V.  Power,  '^Louisville  &c.  R.  Co.  v.  Quick, 

67  Ark.  142;  s.  c.  53  S.  W.  Rep.  572.  125  Ala.  553;  s.  c.  28  South.  Rep.  14. 


™  Texas  &c.  R.  Co.  v.  Elliott,  22 
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liable,  was  erroneous,  in  that  it  failed  to  make  liability  depend  on 
the  question  as  to  whether  or  not  the  carrier  was  guilty  of  negligence 
in  carrying  plaintiff  past  her  destination ;  since,  in  the  view  taken  by 
the  court,  the  company  owed  no  duty  to  the  plaintiff  after  her  arrival 
at  such  wrong  destination.^"^  In  an  action  of  this  kind,  where  the 
plaintiff  alleged  that  defendant's  train  did  not  stop  at  her  destina- 
tion, which  defendant  denied,  and  pleaded  that  she  was  negligent  in 
not  getting  off  the  train,  and  that  if  plaintiff  was  injured,  as  alleged, 
by  remaining  in  a  damp  and  cold  depot  at  the  next  station,  at  which 
she  alighted,  it  was  caused  by  her  not  seeking  comfortable  quarters 
that  were  available,  such  allegations  presented  distinct  issues^  which 
the  court  should  have  treated  separately  in  instructing  the  jury.^^^ 


Article  II. 
Section 

2581.  Nature  of  passage  tickets. 

2582.  Prima  facie,   but  not   conclu- 

sive   evidence    of    right    of 
passage. 

2583.  Transferability      of      passage 

tickets. 

2584.  Interpretation  of  passage  tick- 

ets. 

2585.  Passage  ticket  furnishes   evi- 

dence  to   the   conductor   of 
the  real  contract. 

2586.  Effect  of  unstamped  tickets. 

2587.  Mistakes   and    misprisions    of 

the  ticket  agent. 

2588.  Right  to  rely  on  the  apparent 

authority  of  the  person  oflB- 
ciating  in  the  ticket  office. 

2589.  Right  to  rely  upon  representa- 

tions of  ticket  agent  without 
examining  ticket. 

2590.  Tickets  purchased  from  brok- 

ers or  "scalpers." 

2591.  Rights  of  passengers  holding 

excursion  tickets. 

2592.  Tickets  over  connecting  lines. 

2593.  Transfers  from  one  car  to  an- 

other on  the  same  line. 

2594.  Regulations    and    restrictions 

annexed  to  such  transfers. 

2595.  Transfers  given  to  street  rail- 

way passengers. 

>"  St.  Louis  &c.  R.  Co.  v.  Ricketts, 
22  Tex.  Civ.  App.  515;  s.  c.  54  S.  W. 
Rep.  1090. 
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Passage  Tickets. 
Section 

2596.  Right  to  stop  short  of  destina- 
tion on  "continuous  trip 
tickets." 

2597.  Right  to  stop  off  and  resume 
journey  on  same  ticket. 

2598.  Further  of  the  right  to  stop  off 
and  resume  journey. 

2599.  Tickets  limited  as  to  time. 

2600.  Interpretation  of  such  time 
limits. 

2601.  Statutes  regulating  such  tick- 
ets. 

2602.  Tickets  "good  for  this  trip 
only;"  "good  for  this  day 
only." 

2603.  Application  of  this  rule  to 
commutation  tickets. 

2604.  Other  applications  of  this  rule. 

2605.  Application  of  this  rule  in  the 
case  of  connecting  carriers. 

2606.  Extensions  of  limited  tickets. 

2607.  Identity  of  the  holder  of  the 
ticket. 

2608.  Collecting  extra  fare  from 
passengers  without  tickets. 

2609.  When  this  extra  fare  can  not 
be  demanded. 

2610.  When  ticket  offices  to  be  kept 
open. 


^'  St.  Louis  &c.  R.  Co.  v.  Ricketts, 
22  Tex.  Civ.  App.  515;  s.  c.  54  S.  W. 
Rep.  1090. 
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Section  Section 

2611.  When   railroad  waiting-rooms     2615.  Meaningless      conditions      in 

are  to  be  kept  open.  tickets. 

2612.  Statutory     regulations     upon     2616.  Commutation,      coupon      and 

this  subject.  round-trip  tickets. 

2613.  Regulations  requiring  passen-"   2617.  Rights    of   persons    travelling 

gers   boarding   cars   outside  on  free  passes. 
of  station  to  pay  extra  fare,  2618.  Actions  by  railroad  companies 
although  they  have  already  against    passengers    to    re- 
paid fare  in  the  station.  cover  fares. 

2614.  Illegible  tickets.  2619.  Other  holdings  relating  to  rail- 

way tickets. 

§  2581.  Nature  of  Passage  Tickets. — An  ordinary  passage  ticket 
is  not  a  written  contract,  though  it  may  be  so  drawn  and  signed  as 
to  become  such, — as  where  it  embodies  in  explicit  terms  the  under- 
taking which  the  carrier  assumes  toward  the  person  named  therein. 
Excluding  tickets  of  this  kind,  it  is  to  be  observed  that  a  passage 
ticket  is  a  mere  tolcen  or  voucher  furnished  by  the  carrier  to  the  pas- 
senger upon  the  payment  by  him  of  fare,  to  be  used  by  him  as  evi- 
dence conveying  the  information  to  the  conductor  or  other  person 
in  charge  of  the  carrier's  vehicle,  that  the  passenger  has  paid  his  fare 
and  has  thereby  become  entitled  to  ride  on  the  carrier's  vehicle  to 
the  place  named  therein.^^^  As  the  conductor  can  not  safely  allow 
his  duty,  under  his  instructions,  or  under  the  rules  of  the  carrier,  to 
become  varied  by  oral  statements  of  passengers,  which  may  or  may 
not  be  true,  as  to  what  representations  were  made  to  them  by  the 
ticket  agent  or  some  other  agent  of  the  company, — it  is  a  Just  con- 
clusion that  the  face  of  the  ticket  is  conclusive  evidence  to  the  con- 
ductor of  the  nature  and  terms  of  the  contract  of  carriage  between  the 
passenger  and  the  carrier  ;^^*  though,  as  hereafter  seen,  the  company 
may,  in  such  case,  become  liable  for  any  damages  which  the  traveller, 
obeying  the  requirements  of  the  conductor,  may  have  sustained 
through  the  mistake  or  misrepresentation  of  the  ticket-seller  or  other 
agent. ^^°  It  follows  from  this  statement  that,  while  the  ticket  will 
always  be  an  evidentiary  document  upon  any  issue  as  to  the  terms  of 
the  contract  of  carriage,  yet  those  terms  may  be  proved  outside  of  the 

"'Quimby  v.  Vanderbilt,  17  N.  Y.  per  Lord  Hatherley;  Kansas  City  &c. 

<J06;  Rawson  V.  Pennsylvania  R.  Co.,  R.  Co.  v.  Rodebaugh,  38  Kan.  45; 

48  N.  Y.  212;  Johnson  v.  Concord  R.  s.  c.  15  Pac.  Rep.  899. 

Co.,  46  N.  H.  213;   Gordon  v.  Man-  "'Poulin  v.  Canadian  &c.  R.  Co., 

Chester  &c.  R.  Co.,   52  N.   H.   596;  52  Fed.  Rep.  197;  s.  c.  17  L.  R.  A. 

State  V.   Overton,   24   N.   J.  L.   435,  800;   32  Am.  L.  Reg.  153;   52  Am.  & 

438;  Boice  v.  Hudson  Riv.  R.  Co.,  61  Eng.  Rail.  Cas.  188;    6  U.  S.  App. 

Barb.  (N.  Y.)  611;  Barker  v.  Coflin,  298;  3  C.  C.  A.  23;  Atchison  &c.  R. 

31   Barb.    (N.   Y.)    556;     Elmore  v.  Co.  v.  Gants,  38  Kan.  608;   s.  c.  17 

Sands,  54  N.  Y.  512,  515;  Henderson  Pac.  Rep.  54. 

V.  Stevenson,  L.  R.  2  Sc.  App.  470,  '^  Post,  §  2587. 
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iicket.  In  other  words,  the  parties  are  not  confined  to  the  meager 
language  of  such  a  document,  as  furnishing  the  exclusive  evidence 
of  what  the  contract  was.^^° 

§  2582.  Prima  Facie,  but  not  Conclusive  Evidence  of  Right  of 
Passage. — The  possession  of  a  railroad  ticket  is  not  conclusive  evi- 
dence of  the  right  of  the  holder  to  transportation.  The  circumstances 
may  be  such  that  it  will  be  a  proper  subject  for  investigation  whether 
the  holder  of  the  ticket  has  not  got  possession  of  it  by  fraud,  or 
whether  it  has  not  been  previously  used.^^^  The  possession,  how- 
ever, is  'prima  facie  evidence  that  the  holder  has  paid  the  regular 
price  for  it,  and  of  his  right  to  be  transported  at  some  time  between 
the  places  specified  thereon  on  some  passenger  train.  If  it  is  un- 
mutilated,  the  presumption  is  that  it  has  never  been  used  for  that 
purpose.^^* 

§  2583.  Transferability  of  Passage  Tickets. — On  the  one  hand,  the 
law  is  believed  to  be  that  an  ordinary  railway  passage  ticket  issued  at 
the  carrier's  regular  rate  of  fare,  and  without  any  restrictions  upon 
its  face  as  to  its  transferability,  is  transferable,  and  may  be  used  by 
any  person  being  a  proper  person  to  be  carried  on  such  a  ticket.^'* 
Such  railroad  passenger  ticket  passes  from  hand  to  hand  by  delivery 
in  the  absence  of  terms  rendering  it  non-assignable.^*"  On  the 
other  hand,  where  the  carrier  sells  tickets  at  a  reduced  rate  in 
consideration  of  special  circumstances  or  of  the  assent  of  the  pur- 
chaser to  special  conditions,  a  condition  that  the  ticket  shall  not  be 
transferable,  but  that  fare  may  be  collected  from  any  person  pre- 
senting it,  other  than  the  original  holder,  is  valid.^*^  If  such  a 
ticket  is  presented  by  a  person  other  than  the  one  to  whom  it  is  is- 
sued, and  the  conductor  insists  upon  taking  it  up  and  collecting  fare 

""Van  Busklrk  v.  Roberts,  31  N.  appearing,  is  valid  in  the  hands  of 

Y.    661;    Quimby   v.   Vanderbilt,    17  the  holder,  and  entitles  him  to  a  re- 

N.  Y.  306.  turn    passage,    subject    to    the    pre- 

'"  Davis  V.  Great  Western  R.  Co.,  scribed  limitations  as  to  time,  etc. 

20  Upper  Canada  Q.  B.  27.  "°  Spencer  v.  Lovejoy,  96  Ga.  657; 

isspigj.  y_  Finch,  24  Barb.  (N.  Y.)  s.  c.  23  S.  E.  Rep.  836. 

514.  "^  Lemon  v.  Pullman  Palace  Car 

""Nichols  V.  Southern  &c.  Co.,  23  Co.,  52  Fed.  Rep.  262;  Drummond  v. 

Or.  123;  s.  c.  18  L.  R.  A.  55;  52  Am.  Southern  &c.  Co.,  7  Utah  118;   s.  c. 

&  Eng.  Rail.  Cas.  205;   31  Pac.  Rep.  25  Pac.  Rep.  733;  Chicago  &c.  R.  Co. 

296;  Hoffman  V.  Northern  &c.  R.  Co.,  v.    Bannerman,    15    111.    App.    100; 

45  Minn.  53;  Spencer  v.  Lovejoy,  96  Freidenrich  v.  Baltimore  &c.  R.  Co., 

Ga.  657;  s.  c.  23  S.  E.  Rep.  836.     In  53  Md.  201;    Houston  &c.  R.  Co.  v. 

the  first  two  cases  above,  it  is  held  Ritter,  16  Tex.  Civ.  App.  482;   s.  c. 

that  a  round-trip  excursion  ticket,  41  S.  W.  Rep.  753;   Post  v.  Chicago 

used  by  the  purchaser  in  going  to  &c.  R.  Co.,  14  Neb.  110;  s.  c.  45  Am. 

the  station  named  therein,  and  then  Rep.  100. 
sold  and  transferred,  no  restrictions 
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in  accordance  with  its  terms,  the  holder  is  not,  as  matter  of  'law, 
entitled  to  a  receipt  for  it  from  the  conductor,  as  a  condition  of  pay- 
ing his  fare.^*^  Under  the  condition,  printed  on  the  ticket,  that,  if 
it  is  presented  by  a  person  other  than  the  original  purchaser,  the 
company  may  refuse  to  accept  it,  the  conductor  has  no  right  to  take 
it  up  and  exclude  the  transferee  from  the  train;  but  if  he  does  so, 
the  consolation  which  the  law  allows  the  transferee  by  way  of  dam- 
ages is  the  value  of  the  ticket.^**^  The  obligation  of  a  person  holding 
such  a  ticket  extends  beyond  the  case  where  he  transfers  it  in  fraud 
of  the  contract: — ^he  must  not  allow  it  to  be  used  by  any  other 
person  through  negligence  or  want  of  care.^**  But  where  a  ticket  is 
sold  with  the  restriction  that  it  is  "good  for  continuous  passage  only," 
it  is  plain  that  the  passenger  can  not  break  the  voyage  and  stop  off 
before  reaching  the  destination  named  therein,  and  transfer  his  right 
of  passage  for  the  remaining  portion  of  the  voyage  to  another  person, 
through  the  device  of  giving  to  such  other  person  the  train  check 
which  the  original  passenger  has  received  from  the  conductor.^*^  But 
the  rule  is  different  in  respect  of  a  "coupon  ticket"  issued  by  a  rail- 
road company  for  itself  and  also  as  agent  for  other  connecting  lines. 
Here  each  coupon  is  deemed  to  be  a  separate  contract,  so  as  to  be 
transferable,  although  the  ticket  is  sold  at  a  reduced  rate,  provided 
there  are  no  words  of  restriction  or  limitation  upon  it,  as  to  the 
person  entitled  to  use  it.^*"  A  neighbor  who  has  social  intercourse 
with  a  family  and  is  in  the  habit  of  visiting  it  is  not  a  "visitor" 
within  a  provision  in  a  railroad  coupon  ticket  providing  that  each 
undetached  coupon  shall  entitle  the  head  of  the  family,  a  member 
thereof,  or  a  "visitor,"  to  one  passage.  The  word  "visitor,"  as  used 
therein,  is  to  be  confined  to  persons  visiting  the  family  at  the  time  and 
becoming  temporary  members  of  the  family  as  "guests."^*^ 

>*^  Houston  &c.  R.  Co.  v.  Ritter,  16  entation  of  it  by  him  for  his  wife's 
Tex.  Civ.  App.  482;  s.  c.  41  S.  W.  fare,  the  conductor  refused  to  re- 
Rep.  753.  ceive  it,  though  both  asserted  it  was 

"'  Post  V.  Chicago  &c.  R.  Co.,  14  bought  for  her,  and  she  offered  to 

Neb.  110;  s.  c.  45  Am.  Rep.  100.  sign  it  according  to  its  conditions. 

"'  See,  for  example,  a  case  where  It  was  held  that,  upon  her  refusal  to 

such  a   ticket  was   taken   from  the  pay  the  regular  fare,  the  conductor 

passenger  by  the  conductor,  and  the  had  a  right  to  put  her  off  the  train: 

passenger  ejected  from  the  train,  by  Chicago  &c.  R.  Co.  v.  Bannerman,  15 

reason  of  the  fact,  as  claimed  by  the  111.  App.  100. 

company,    that   the    passenger   had  "°  Walker  v.  Wabash  &c.  R.  Co.,  15 

been  allowing  others  to  ride  upon  it  Mo.  App.  333. 

in  violation  of  its  terms:     Freiden-  ""Nichols  v.  Southern  &c.  R.  Co., 

rich  V.  Baltimore  &c.  R.  Co.,  53  Md.  23  Or.  123;   s.  c.  18  L.  R.  A.  55;   52 

201.     In  another  case,  A.  bought  for  Am.  &  Eng.  Rail.  Cas.  205;   31  Pac. 

his  wife  a  non-transferable  ticket.  Rep.  296. 

which,    with    his    knowledge,    was  "' Odell  v.  New  York  &c.  R.  Co.,  18 

made  out  to  Mr.  E.  B.    Upon  pres-  App.  Div.  12;  s.  c.  45  N.  Y.  Supp.  464. 
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§  2584.  Interpretation  of  Passage  Tickets. — On  the  principle  tliat 
doubtful  or  ambiguous  language  in  a  private  document  should  be  con- 
strued most  strongly  against  the  author  of  the  document,  such  lan- 
guage in  a  passage  ticket  should  be  construed  most  strongly  against 
the  carrier;  at  least,  it  should  not  be  extended  in  his  favor  by  mere 
implication.^*^  But  this  does  not  mean  that  the  construction  shall 
be  unreasonable.  For  example,  a  ticket  issued  by  a  railway  company 
agreeing  to  carry  .a  passenger  "around  to"  a  specified  place  vi'ithout 
change  does  not  imply  an  agreement  that  it  will  carry  the  passenger 
baclc  without  change.^*' 

§  2585.  Passage  Ticket  Furnishes  Evidence  to  the  Conductor  of  the 
Real  Contract. — A  conductor  is  justified  in  acting  upon  a  ticket  ten- 
dered by  a  passenger  as  showing  the  actual  contract  made  by  the  lat- 
ter with  the  company,  in  the  absence  of  any  reasonable  statement 
by  the  passenger  that  through  fraud,  mistake  or  inadvertence,  it  does 
not  show  the  real  contract.^'"'  A  conductor  of  a  freight  train  may 
require  of  one  attempting  to  take  passage  on  his  train,  evidence  be- 
yond his  own  statement  and  the  production  of  a  ticket,  that  he  has 
conformed  to  a  regulation  requiring  special  permission  to  ride  on 
such  trains.  But  in  such  a  case,  where  it  does  not  appear  that  the 
intended  passenger  is  absolutely  required  to  exhibit  personally  such 
permission  to  the  conductor,  he  may  rely  on  a  promise  of  the  tele- 
graph and  ticket  agent  to  procure  such  permission  and  give  it  to  the 
conductor ;  and  if  he  boards  the  train  relying  on  such  promise,  he  can 
not  be  rightfully  ejected  therefrom  for  a  failure  personally  to  ex- 
hibit such  permission.^^^ 

§  2586.  Effect  of  TJnstamped  Tickets.^^^ — A  condition  upon  a 
round-trip  railroad  ticket,  which  is  sold  at  a  reduced  rate,  that  it 
must  be  stamped  by  the  agent  of  the  company  at  one  of  its  terminal 
points  before  it  will  be  accepted  for  the  return  passage,  to  whom  the 
purchaser  of  the  ticket  identifies  himself,  is  reasonable,  and  the 
holder  of  such  ticket  who  fails  to  have  it  so  stamped,  is  not  entitled 
to  the  return  passage  thereon.'-^^     In  such  a  case  the  purchaser  of  the 

"« Georgia  R.  &c.  Co.  v.  Clarke,  97  "'  This  section  is  cited  in  §§  2553, 

Ga.   706;    s.   c.   5   Am.   &  Eng.   Rail.  3210,  3222. 

Cas.  (N.  S.)  219;  25  S.  E.  Rep.  368.  ">=  Watson  v.  Louisville  &c.  R.  Co., 

"'Dillon  v.  Linden  R.  Co.,  64  Mo.  104  Tenn.  194;    s.  c.  56  S.  W.  Rep. 

App.  418;  s.  c.  2  Mo.  App.  Rep.  1100.  1024;  Reed  v.  Texas  &c.  R.  Co.  (Tex. 

«» Alabama   &c.   R.    Co.   v.   Drum-  Civ.  App.),  50  S.  W.  Rep.  432    (no 

mond,  73  Miss.  813;   s.  c.  20  South,  off.  rep.);    Mosher  v.   St.   Louis  &c. 

Rep.  7.  R.  Co.,  127  U.  S.  390;  s.  c.  32  L.  ed. 

"•Louisville  &c.  R.  Co.  v.  Hine,  349. 
121  Ala.  234. 
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ticket,  it  being  sold  at  a  reduced  rate,  is  deemed  to  have  taken  notice 
of  the  fact  that  it  is  sold  to  him  subject  to  special  and  uiiusuai  con- 
ditions provided  thereon.^^*  Such  conditions  have  even  been  held 
obligatory  upon  a  passenger  who  can  neither  read  nor  write,  although 
he  is  not  specially  notified  of  them.^'^  Where  a  round-trip  ticket 
is  sold  under  an  arrangement  that  it  is  to  be  stamped  by  a  ticket  agent 
of  the  company  before  being  used  for  the  return  trip,  if  the  proper 
ticket  agent  refuses  so  to  stamp  it,  and  the  conductor,  on  whose  train 
the  passenger  attempts  to  return,  acting  under  his  instructions  not 
to  accept  unstamped  tickets,  refuses  to  receive  it, — the  passenger  will 
have  an  action  for  damages  against  the  company;  for,  although  the 
conductor  may  be  justified,  under  the  circumstances,  in  refusing  to 
receive  the  unstamped  ticket,  yet  the  wrong  of  the  agent  in  refusing 
to  stamp  it  will  be  imputed  to  his  principal,  and  that  will  afford 
ground  to  support  the  action.^'"''  This  is  especially  true  where  the 
holder  of  the  ticket  is  the  original  purchaser,  but  the  agent  of  the 
company  has  nevertheless  arbitrarily  refused  to  date  and  stamp  the 
coupon  of  it,  although  the  passenger  has  furnished  him  with  sufficient 
proof  of  his  identity.^^^  So,  although  an  unstamped  return  coupon 
of  a  railroad  passage  ticket,  which  provides  that  it  must  be  stamped 
in  order  to  be  available,  does  not  confer,  in  the  absence  of  anything 
else,  any  right  of  passage  upon  its  holder, — yet  if  the  holder,  on  en- 
tering the  cars,  eshibits  it  to  the  conductor  and  is  told  by  him  that  it 
is  all  right,  the  company  can  not  afterwards  eject  him  on  the  ground 
that  it  is  all  wrong,  without  the  company  incurring  a  liability  to  pay 
damages.^^'  The  fact  that  otlier  persons  have  been  allowed  to  ride 
on  the  return  portion  of  unstamped  railroad  tickets,  which  were  sold 
on  condition  that  they  should  not  be  good  for  return  trip  until 
stamped,  does  not  entitle  the  holder  of  a  similar  unstamped  return 
ticket  to  passage  thereon,  unless  he  knows  of  such  other  instances, 
and  they  have  been  so  frequent  as  to  mislead  people  into  the  belief 

'"  Watson  v.  Louisville  &c.  R.  Co.,  stamped    before    the    return    train 

104  Tenn.  194;   s.  c.  56  S.  W.  Rep.  leaves,  owing  to  the  fact  that  the 

1024.  agent  is  not  there,  and  boards  the 

"»  Watson  V.  Louisville  &c.  R.  Co.,  train,  and  the  conductor  insists  on 

104  Tenn.  194;   s.  c.  56  S.  W.  Rep.  his  paying  fare,  and  ejects  him  for 

1024.  his  refusal  so  to  do,  he  can  not  main- 

"°  Missouri  &c.  R.  Co.  v.  Martino,  tain  an  action  against  the  company: 

2  Tex.  Civ.  App.  634;  s.  c.  21  S.  W.  Mosher  v.  St.  Louis  &c.  R.  Co.,  23 

Rep.  781;  11  Rail.  &  Corp.  L.  J.  270;  Fed.  Rep.  326;   s.  c.  aff'd  127  U.  S. 

Morse  v.  Southern  R.  Co.,  102  Ga.  390. 

302-  s.  c.  29  S.  E.  Rep.  865;  South-  "'Morse  v.  Southern  R.  Co.,  102 

ern  R.  Co.  v.  McKenzie,  102  Ga.  313;  Ga.   302;    s.  c.   29   S.  B.  Rep.   865; 

s.  c.  29  S.  E.  Rep.  869.    On  the  con-  Southern  R.   Co.  v.   McKenzie,  102 

trary,  there  is  an  untenable  Federal  Ga.  313;  s.  c.  29  S.  E.  Rep.  869. 

decision  to  the  effect  that  where  the  "'  Louisville  &c.  R.  Co.  v.  Blair, 

passenger  can  not  have  the  ticket  104  Tenn.  212;  s.  c.  55  S.  W.  Rep.  154. 
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that  the  condition  has  been  abandoned,  and  unless  the  ticket-holder 
in  the  particular  instance  was  actually  misled.^^"  Such  a  condition, 
printed  upon  the  ticket,  can  not  be  waived  by  an  agent  or  an  employ^ 
of  the  carrier.^""'  If  the  passenger  fails  to  get  the  ticket  stamped 
according  to  its  terms,  without  his  own  fault,  as  where  there  is  no 
person  at  the  place  where  the  ticket  requires  him  to  have  it  stamped, — 
but  nevertheless  insists  upon  riding  on  it  without  paying  fare,  al- 
though he  has  money  enough  to  pay  fare,  and  although  he  has  a  thou- 
sand-mile ticket  which  he  can  use, — he  can  not  recover  damages  in  an 
action  of  tort  for  being  ejected  from  the  car ;  but  his  remedy  is  an  ac- 
tion for  a  breach  of  the  contract  of  carriage.^^^  The  purchaser  of  a 
round-trip  ticket, — and  it  is  supposed  that  this  statement  of  doctrine 
will  apply  to  any  other  ticket, — acquires  the  right  to  make  the  transit 
on  some  train  of  the  company,  according  to  its  reasonable  rules  and 
regulations;  but  it  is  said  that  he  does  not  acquire  the  right  to  ride 
upon  any  train  or  class  of  trains,  unless  the  ticket  so  states,  or  unless 
the  agent  of  the  railroad  company  so  informs  him  at  the  time  of  pur- 
chasing it.^"^ 

§  2587.    Mistakes  and  Misprisions  of  the  Ticket  Agent."' — If  the 

ticket  agent  of  the  company,  from  whom  the  passenger  purchases  his 
ticket,  makes  a  mistake  in  issuing  the  ticket  to  him,  and  the  passenger, 
without  fault  on  his  part,  is  thereby  put  to  inconvenience  or  damage, 
he  may  maintain  an  action  against  the  company,  although  the  com- 
pany's train  conductor  may  have  acted  in  the  premises  in  strict  ac- 
cordance with  his  instructions  and  with  the  company's  regulations. 
If,  for  instance,  the  ticket-seller  sells  a  punched  ticket  to  a  passen- 
ger, assuring  him  that  it  is  good,  when  it  is  not,  and  the  passenger 
goes  upon  the  train  in  good  faith,  and  is  expelled  for  refusing  to  pay 
additional  fare,  he  may  maintain  an  action  against  the  company.^"* 
So,  a  railway  company  which  sells  through  tickets  over  other  lines  is 
liable  for  the  mistake  of  its  agent  in  selling  such  a  ticket,  in  omitting 
to  stamp  thereon  the  place  of  destination. ^^^  If  the  ticket  is  other- 
wise defective,  owing  to  the  carelessness  of  the  ticket  agent,  the  com- 
pany can  not  refuse  to  accept  it  without  being  answerable  to  the  pas- 

"» Watson  v.  Louisville  &c.  R.  Co.,  "^  Claybrook   v.    Hannibal   &c.   R. 

104  Tenn.  194;   s.  c.  56  S.  W.  Rep.  Co.,  19  Mo.  App.  432;   s.  c.  2  West. 

1024.  Rep.  173. 

"»  Mosher  v.  St.  Louis  &c.  R.  Co.,  "=  This  section  is  cited  in  §§  3224, 

127  U.  S.  390;  s.  c.  32  L.  ed.  349.  3225. 

"'Western    &c.    R.    Co.    v.    Stock-  '"Murdock  v.  Boston  &c.  R.  Co., 

dale,  83  Md.  245;  s.  c.  4  Am.  &  Eng.  137  Mass.  293;  s.  c.  50  Am.  Rep.  307. 

Rail.  Cas.  (N.  S.)  510;  34  Atl.  Rep.  ""Griffin  v.  Utica  &c.  R.  Co.,  41 

880.  Hun   (N.  Y.)   448;   s.  c.  3  N.  Y.  St. 

Rep.  155. 
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senger  in  damages.^""  Thus,  although  the  ticket-seller  has  made  a 
mistake  in  signing  or  stamping  a  round-trip  ticket,  yet  the  passenger 
who  has  received  it  without  fault  on  his  part,  and  who  complies  or 
tenders  compliance  with  all  its  conditions,  can  not  be  refused  passage 
by  the  carrier  without  incurring  a  liability  to  pay  damages.^^^  If  the 
passenger  pays  first-class  fare  to  the  ticket  agent  for  a  first-class  pas- 
sage, but,  through  a  mistake  of  the  agent,  receives  a  second-class  ticlcet, 
and  the  conductor  subjects  him  to  the  humiliation  of  compelling 
him  and  his  family  to  go  into  a  second-class  car,  he  can  recover  dam- 
ages from  the  company,  although  the  conductor  offered  to  allow  him 
to  ride  in  the  first-class  car  by  paying  one  cent  per  mile  in  addition.^"" 
So,  if  the  passenger  calls  for  a  ticket  to  a  certain  point,  and  pays  the 
proper  fare  for  such  ticket,  but,  by  a  mistake  of  the  ticket-seller,  re- 
ceives a  ticket  to  a  different  pointy  he  may  properly  insist  upon  being 
carried  to  his  real  point  of  destination,  and  if  the  conductor  ejects 
him  from  the  train,  he  will  have  an  action  for  damages.^"''  So,  it  has 
been  held  that  a  railway  passenger,  to  whom,  by  a  mistake  of  the 
ticket  agent,  is  delivered  a  ticket  over  a  different  route  than  that  for 
which  he  calls  for  a  ticket,  can  not  be  treated  by  the  company  as  a 
trespasser,  and  be  required  to  leave  the  train  taken  by  him  to  reach 
his  destination,  but  has  the  right  to  continue  his  journey  by  that 
train. ^'^  But  where  the  ticket  agent,  in  selling  a  ticket  over  a  con- 
necting line,  exceeded  his  authority  by  selling  a  ticket  of  a  form  which 
he  was  not  entitled  to  use,  and  the  conductor  of  the  connecting  line 
refused  to  honor  the  ticket,  but  ejected  the  passenger  for  refusing  to 
pay  fare, — it  was  held  that  he  had  no  action  for  the  damages.^^^ 


""Ohio  &c.  R.  Co.  V.  Cope,  36  111.  form.    The  ticket  was  not  of  the 

App.  97;  Hot  Springs  R.  Co.  v.  De-  prescribed    form.    The    court    held 

loney,  65  Ark.  177.  that  the  Issuing  agent  was  at  best  a 

"'  Head  v.  Georgia  &c.  R.  Co.,  79  special  agent  of  the  defendant,  and 

Ga.  358;  s.  c.  7  S.  E.  Rep.  217.  that   the   passenger   purchased   the 

"'  St.  Louis  &c.  Co.  V.  Mackle,  71  ticket  at  his  peril.  -  -  -  -  Where  a  com- 

Tex.  491;  s.  c.  9  S.  W.  Rep.  451;  1  mon  agent  is  employed  by  two  rail- 

L.  R.  A.  667.  way  companies  using  a  common  sta- 

""  Georgia  R.  Co.  v.  Olds,  77  Ga.  tion,  called  a  union  depot,  nice  ques- 

673.  tions  may  arise  as  to  which  com- 

"» Gulf  &c.  R.  Co.  V.  Rather,  3  Tex.  pany  is  liable  for  his  mistakes  in 

Civ.  App.  72;  s.  c.  21  S.  W.  Rep.  951.  selling    passage    tickets.     But    the 

'"  Houston  &c.  R.  Co.  v.  Ford,  53  conclusion  seems  clear  enough,  that 

Tex.  364.     In  this  case,  the  plaintifE  if   an   intending  passenger   applies 

purchased  the  ticket  from  one  who  to  such  a  ticket  agent  for  a  passage 

was  not  an  agent  of,  or  in  any  way  ticket  over  the  line  of  the  A  com- 

connected     with,     defendant.     The  pany,  and,  by  mistake,  he  sells  a 

seller    of    the    ticket    purchased    it  passage  ticket  over  the  line  of  the 

from    a   general   agent   of   another  B  company,  the  A  company,  and  not 

railroad,   with  no   connection  with  the  B  company,  will  be  responsible 

the  defendant  except  the  authority  for  the  mistake;  because  the  Intend- 

derlved  by  custom  among  railroads  ing   passenger   solicited    of   him   a 

to    sell    tickets    of    the    prescribed  service  to  be   rendered   by  the   A 
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§  2588.  Eight  to  Rely  on  the  Apparent  Authority  of  the  Person 
Officiating  in  the  Ticket  Office. — It  is  obvious,  upon  a  little  consid- 
eration of  the  subject,  that  the  travelling  public  ought  to  be  protected 
by  the  law  in  relying  upon  the  apparent  authority  of  the  person  officiat- 
ing in  the  ticket  office,  in  the  absence  of  fraud  or  collusion.  They  have 
neither  the  time  nor  the  means  of  finding  out  whether  he  is  the 
authorized  agent  of  the  company  or  not,  or  what  is  the  extent  of  his 
authority;  and  the  train  may  be  approaching,  and  other  intending 
passengers  may  be  crowding  to  the  window  to  purchase  their  tickets. 
The  railway  company  is  therefore,  obviously,  within  the  limits  above 
named,  bound  by  the  acts  and  representations  of  the  person  suffered 
so  to  officiate. ^'^  If  such  person  is  the  regular  agent  of  the  rail- 
way company,  the  intending  passenger  may,  within  the  foregoing 
limitations,  rely  upon  the  fact  of  his  possessing  the  authority  to  sell 
a  ticket  of  a  particular  kind;  and  if  he  sells  such  a  ticket  to  an  in- 
tending passenger  without  authority,  and,  on  the  faith  of  it,  the  pur- 
chaser boards  the  proper  train  in  good  faith,  and  is  ejected,  he  may 
maintain  an  action  against  the  company  for  the  damages,  although, 
in  point  of  fact,  the  agent  was  without  authority  to  sell  the  par- 
ticular ticket.^''* 

§  2589.  Eight  to  Eely  upon  Eepresentations  of  Ticket  Agent  with- 
out Examining  Ticket. — It  is  a  part  of  this  theory  that  the  passen- 
ger is  not  required  ta,  examine  his  ticket  after  its  receipt  from  the 
ticket  agent,  except  under  special  circumstances,  but  that  the  re- 
sponsibility is  upon  the  company  to  sell  him  the  ticket  for  which  he 
applies.^'*  On  the  other  hand,  a  passenger  who,  by  mistake,  receives 
a  ticket  from  the  place  of  destination,  and  retains  it  for  four  months, 

company,    and   in    respect   of   that  s.  c.  11  Am.  &  Eng.  Rail.  Cas.  (N.  S.) 

service    he    therefore    became    the  157  (no  off.  rep.), 
agent  of  the  A  company,  and  not  of        ""  Hot  Springs  R.  Co.  v.  Deloney, 

the  B  company:     Scott  v.  Cleveland  65  Ark.   177.     Circumstances  under 

&c.  R.  Co.,  144  Ind.  125;  s.  c.  32  L.  which  it  was  held  that  the  word  "ex- 

R.  A.  154;   43  N.  E.  Rep.  133.     The  change"     stamped     upon     a     ticket 

fact  that  a  contract  for  transporta-  which  the   agent  of  the   defendant 

tion  was  made  out  and  issued  to  an  had  procured  for  the  plaintiff  did 

illiterate  person  in  a  wrong  name,  not  raise  a  legal  presumption  that 

through  the  mistake  of  her  agent  the   plaintiff   knew   that  the   agent 

who  purchased  it  for  her,  did  not  was  without  authority  to  sell  the 

affect  the  validity   of  the  contract  ticket,  or  that  he  was  perpetrating 

embodied  in  it,  where  there  was  no  a  fraud  on  the  defendant  by  issuing 

fraud  either  on  the  part  of  her  agent  it,  so  as  to  justify  the  expulsion  of 

or  the  company  in  reference  to  the  the  plaintiff  from  the  train:     Mex- 

sale  of  the  ticket,  and  she  accepted  ican  &c.  R.  Co.  v.  Goodman   (Tex. 

and   used   it:     Southern   R.    Co.   v.  Civ.  App.),  55  S.  W.  Rep.  372. 
White,  108  Ga.  201;   s.  c.  33  S.  E.        "*  Georgia  &o.  R.  Co.  v.  Dougherty, 

Rep.  952.  86  Ga.  744;   s.  o.  12  S.  E.  Rep.  747; 

"*Gulf   &c.    R.    Co.   V.   Moorman  McGinnis  v.  Missouri  &c.  R.  Co.,  21 

(Tex.  Civ.  App.),  46  S.  W.  Rep.  662;  Mo.- App.  399;  sjic.  4  West.  Rep.  797. 
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with  full  knowledge  of  its  purport,  without  disclosing  the  error  to 
the  railroad  company,  will  be  regarded  as  having  ratified  the  contract 
according  to  its  terms.^'^  Upon  the  question  what  will  be  contribu- 
tory negligence  on  the  part  of  the  passenger,  in  not  examining  his 
ticket  before  boarding  the  train  to  see  that  it  is  correct,  it  has  been 
held  that  a  railway  passenger  is  not  guilty  of  negligence  in  failing 
to  discover  a  mistake  in  his  ticket  calling  for  a  different  route  than 
that  contracted  for,  where  he  obtained  the  ticket  as  soon  as  he  could, 
and  did  not  examine  it  at  the  time  because  he  had  barely  time  to 
board  the  train,  and  did  not  think  to  examine  it  afterwards  until 
called  upon  for  it  by  the  conductor.^''  If  a  passenger  applies  to  the 
ticket  agent  of  a  railway  company  for  a  ticket  entitling  him  to  ride' 
between  the  stations,  and  pays  the  usual  fare  and  accepts  the  ticket 
without  reading  it  because  of  the  poor  light,  and  the  ticket  agent 
assures  him  that  it  is  all  right,  and  that  it  will  be  accepted  by  the 
conductor,  and  it  turns  out  to  be  an  excursion  ticket  the  time  limit 
of  which  has  expired,  and  the  passenger,  on  presenting  the  ticket  to 
the  conductor  on  the  train,  is  ejected  from  the  train  as  a  trespasser, 
he  will  be  entitled  to  recover  exemplary  damages  for  the  outrage.^" 

§  2590.  Tickets  Purchased  from  Brokers  or  "Scalpers." — ^If  a 
railroad  company  sells  its  tickets  to  brokers  in  blocks  for  resale,  it 
thereby  makes  such  brokers  its  ticket  agents  within  the  meaning  of 
a  so-called  "anti-scalping  statute,"  making  the  sale  of  tickets  by  other 
than  duly  appointed  agents  of  the  railroad  companies  unlawful.^'* 
If  such  tickets  are  through  tickets  or  coupon  tickets  over  a  connect- 
ing line,  the  company  selling  them  through  the  agency  of  the  broker 
becomes  liable  to  the  broker  for  the  refusal  of  the  connecting  com- 
pany to  honor  them.^''  In  such  a  case  the  court  regarded  the  price 
of  the  coupons  over  the  road  of  the  connecting  carrier  as  a  deposit 
with  the  initial  carrier,  returnable  on  the  surrender  of  the  invalid 
coupons  which  were  vouchers  for  such  deposit.  The  sale  of  the 
whole  ticket  is  not  a  contract  for  carriage  for  the  whole  distance, 
but  is  merely  a  contract  for  carriage  over  the  line  of  the  carrier  sell- 
ing the  ticket,  and  the  invalid  coupons  are  treated  as  vouchers  for 
money  deposited  with  the  carrier.     The  broker  may  therefore  re- 

"=  Godfrey  v.  Ohio  &c.  R.  Co.,  116  ™  Chicago  &c.  R.  Co.  v.  Mulford, 

Ind.  30;  s.  c.  15  West.  Rep.  533;  18  59  111.  App.  479;  s.  c.  rev'd  on  other 

N.  E.  Rep.  61.  grounds,  162  111.  522. 

""  Gulf  &c.  R.  Co.  V.  Rather,  3  Tex.  "» Chicago  &c.  R.  Co.  v.  Mulford, 

Civ.  App.  72;  s.  c.  21  S.  W.  Rep.  951.  162  111.  522;   rev'g  s.  c.  59  111.  App. 

"'  Callaway  v.  Millett,  15  Ind.  App.  479,  where  27  Chic.  Leg.  News  262 

366;  s.  c.  24  Wash.  L.  Rep.  614;  43  was  aff'd;  s.  c.  10  Nat.  Corp.  Rep.  51. 
Cent.  L.  J.  77;  29  Chic.  Leg.  News 
43;  44  N.  E.  Rep.  198. 
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cover  from  such  carrier  the  price  of  the  worthless  coupons.^*"  Ac- 
cording to  the  case  just  cited,  a  railroad  company,  by  selling  tickets 
bearing  coupons  for  transportation  over  connecting  lines,  does  not 
impliedly  contract  that  such  tickets  will  be  honored  by  such  con- 
necting lines,  but  merely  that  it  is  the  agent  of  such  lines  and  has 
authority  to  issue  such  tickets;  and  if  it  sells  a  quantity  of  coupon 
tickets  over  its  own  and  connecting  roads,  to  brokers,  under  the  rep- 
resentation that  they  can  make  the  through  rate  less  than  the  regu- 
lar through  rate  by  adding  the  local  rate  beyond  the  termination 
of  such  tickets,  it  will  not  be  liable  to  such  brokers  for  a  failure  or 
refusal  of  a  connecting  line  to  honor  such  tickets;  since,  in  the  ab- 
sence of  contract  other  than  the  sale  of  the  tickets,  the  coupons  are 
to  be  regarded  as  the  distinct  tickets  of  each  road.^*^ 

§  2591.  Rights  of  Passengers  Holding  Excursion  Tickets. — Excur- 
sion tickets,  so-called,  are  generally  sold  at  reduced  rates,  and  almost 
always  contain  special  conditions  and  limitations.  The  fact  that  a 
ticket  is  an  excursion  ticket  and  sold  at  a  reduced  rate  ought,  it 
should  seem,  to  be  sufficient  to  put  the  purchaser  on  inquiry  as  to 
the  conditions  under  which  it  is  sold,  and  to  charge  him  with  con- 
structive notice  of  those  conditions.  The  conditions  of  such  tickets 
are  generally  devised  to  prevent  the  fraud  which  would  be  practiced 

™Mulford  V.  Chicago  &c.  R.  Co.,  1901,  cli.  639),  which  prohibits  the 

■supra.  sale  of  passage  tickets  over  the  lines 

"'  Mulford  V.  Chicago  &c.  R.  Co.,  of  transportation  companies  by  oth- 

supra.     A  person  purchased  from  a  ers   than   the   authorized   agents   of 

ticket  "scalper"  in  Georgia  a  round-  such  companies,  is  unconstitutional, 

trip  ticket  from  Illinois  to  Florida  in  that  it  is  an  infraction  of  the  lib- 

with    coupons    over    a    railroad    in  erty  of  the  citizen  to  engage  in  a 

Georgia    operated    by    a    court    re-  lawful  business :     People  v.  Caldwell, 

ceiver.     The  ticket  contained  a  spe-  64  App.  Div.    (N.  Y.)   46.     The  law 

cial  contract  intended  to  be  signed  cited  above  is  substantially  the  same 

by   the   original   purchaser;    but   it  as  N.  Y.  Laws  of  1897,  ch.  506,  which 

was  signed   only,   as   attesting  wit-  was    declared    unconstitutional    for 

ness,  by  an  agent  of  a  railroad  com-  the   same   reason:     People   v.   War- 

pany  in  Illinois,  who  was  an  agent  den  of  City  Prison,  157  N.  Y.  116; 

of  the  receiver  to  sell  the  ticket  in  rev'g  s.   c.   26   App.   Div.   228.     The 

Illinois.     The  contract  provided  that  difference  between   the   earlier  and 

it  should  be  used  only  by  the  origi-  the  later  law  is,  that  the  later  pro- 

nal  purchaser.     The  coupons  appli-  vides  that  the  authorized  agent  of 

cable  to  railroads  between   Illinois  any  railway  company  is  permitted 

and  Georgia  had  been  detached.     It  to    purchase    from    an    authorized 

was    held    that    the    holder    of    the  agent   of    any    other    railway    com- 

ticket  did  not  occupy  the  position  of  pany   a   ticket   for   a   passenger   to 

a  'bona  fide  original  purchaser,  and  whom  he  may  sell  a  ticket  to  travel 

was  not  entitled  to  recover  damages  over  any  part  of  the  line  for  which 

for  being  ejected  after  refusing  to  he  is  the  authorized  agent,  so  as  to 

pay  his  fare:     Comer  v.   Foley,   98  enable  such  passenger  to  travel  to 

Ga.  678;   s.  c.  25  S.  E.  Rep.  671;   5  the  place  or  junction  for  which  his 

Am.   &   Eng.   R.   Cas.    (N.    S.)    250.  ticket  reads. 
The   New  York   statute    (Laws   of 
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upon  the  carrier  if  they  were  used  in  the  place  of  general  tickets  for 
ihe  purpose  of  an  ordinary  passage, — as,  for  example,  if  they  are 
used  one  way  by  an  ordinary  passenger  and  the  coupon  is  sold  to  a 
ticket  broker  or  "scalper,"  and  is  by  him  sold  to  another  person,  who 
uses  it  for  the  return  passage  as  an  ordinary  passenger ;  so  that  those 
who  use  the  ticket  for  passage  either  way  escape  the  payment  of  the 
ordinary  fare,  without  belonging  to  the  excursion  party.  At  the 
same  time,  it  is  well  known  that  the  passenger  agents  of  competing 
railroad  companies  frequently  resort  to  the  device  of  selling  excur- 
sion tickets  in  order  to  cut  the  rates  which  have  been  agreed  upon 
among  such  companies,  between  given  points,  and  to  attract  an  undue 
proportion  of  the  travel  to  their  own  lines.  A  few  holdings  which 
have  been  made  in  the  interpretation  of  the  conditions  of  excursion 
tickets  will  now  be  briefly  noticed.  A  condition  in  such  a  ticket,  sold 
at  a  reduced  rate,  that  if  used  for  any  other  station  it  will  be  for- 
feited and  the  full  fare  charged,  applies  to  its  stations  beyond  that 
named  on  the  ticket,  as  well  as  to  the  intermediate  station.^^^  An 
excursion  ticket  marked  "Good  going  on  any  train"  on  a  certain 
day  has  reference  only  to  trains  used  to  carry  passengers,  and  gives 
no  right  to  ride  upon  a  through  freight  train,  on  which,  by  the  rule 
of  the  company,  passengers  are  not  allowed  to  ride  without  a  special 
permit.^*'  The  holder  of  a  special  excursion  ticket  good  only  on  a 
special  excursion  train  and  for  a  round  trip,  who  surrenders  it  to  the 
conductor  in  order  that  the  connecting  roads  over  which  the  excur- 
sion train  passes  may  have  vouchers  for  their  share  of  the  excursion 
money,  and  who  receives  instead  a  regular  ticket  substituted  by  the 
company,  must  return  on  the  excursion  train,  since  the  original  con- 
tract is  not  changed  by  the  issuing  by  the  conductor  of  a  regular 
ticket."* 

§  2592.  Tickets  over  Connecting  Lines.^*° — As  elsewhere  seen,  a 
common  carrier  is  not  bound  to  undertake  the  conveyance  of  a  pas- 
senger beyond  the  termination  of  his  own  line,^'°  and  it  was  at  one 

"'=  Great  Northern   &c.   R.   Co.   v.  pany  can  not,  when  receiving  pay 

Palmer,  L.  R.   (1895)   1  Q.  B.  862;  for  a  return  ticket,  exact  that  the 

s.  c.  64  L.  J.  Q.  B.  (N.  S.)  316.  passenger  shall  sign  the  ticket,  and 

■    188  Thomas  v.  Chicago  &c.  R.  Co.,  that  it  shall  he  stamped  by  an  agent, 

72  Mich.  355;  s.  c.  40  N.  W.  Rep.  463.  although  the  ticket  is  sold  at  a  re- 

'"  McRae  v.  Wilmington  &c.  R.  Co.,  duced  price,  is  limited  as  to  time, 

88  N.  C.  526;  s.  c.  43  Am.  Rep.  745.  and  imports  on  its  face  that  it  is  to 

A    statute    of    Georgia    (Ga.    Code,  be  signed  and  stamped:     Phillips  v. 

§  2068)    forbids    carriers    to    limit  Georgia  R.  &c.  Co.,  93  Ga.  356;  s.  c. 

th^iir  legal  liability  by  notice  or  en-  20  S.  B.  Rep.  247. 

try  on  tickets  sold,  without  an  ex-  "=This  section  is  cited  in  §  3381. 

press  contract  with  the  passenger.  '■'"  Post,  §  3349,  et  seg. 
Under  this  statute  a  railroad  com- 
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time  thought  to  be  ultra  vires  for  an  incorporated  carrier  to  make 
such  a  contract  of  carriage,  but  that  doctrine  has  been  abandoned. 
Carriers  whose  lines  connect  with  each  other  may  make  traffic  ar- 
rangements with  each  other  for  a  through  or  continuous  carriage, 
and  the  responsibilities  which  will  arise  under  such  arrangements 
will  depend  in  every  case  upon  their  real  nature,  which  will  be  a 
question  of  fact,  or  of  law  upon  particular  facts.  A  railway  carrier 
may  become  bound  by  an  undertaking  to  convey  a  passenger  over  a 
connecting  line,  in  the  absence  of  a  stipulation  that  he  makes  the 
contract  in  respect  of  such  line,  only  as  agent  of  the  purchaser  of 
the  ticket,  and  without  responsibility  on  his  part  for  any  default  of 
such  line  in  the  performance  of  its  part  of  the  contract.  A  railroad 
company  which  sells  tickets  calling  for  transportation  over  another 
road  does  not  contract  that  they  will  be  good  for  transportation  over 
the  latter  road,  but  only  that  it  is  the  agent  of  the  connecting  road 
with  authority  to  issue  such  tickets.^^'  On  the  other  hand,  a  rail- 
road company  which  authorizes  another  company  to  issue  and  sell 
tickets  good  over  its  road,  makes  such  company  its  agent,  and  can 
not  repudiate  the  contract  so  made  with  a  passenger,  who  in  good 
faith  buys  a  ticket  from  such  agent,  on  account  of  any  subsequent 
disagreement  between  the  two  companies.^*^  But  if  a  railway  com- 
pany has  made  a  special  contract  for  the  transportation  of  passen- 
gers upon  excursion  tickets  over  its  line  in  connection  with  another 
line,  it  will  be  responsible  for  the  damages  attending  its  failure  to 
run  trains  on  the  return  trip  in  connection  with  the  other  line  as 
advertis'ed.^''  But  through  tickets  in  the  form  of  coupons,  entitling  the 
holder  to  pass  over  successive  roads,  usually  import  no  contract  with 
the  company  selling  the  same  to  carry  the  passenger  beyond  the  line 
of  its  own  road,  being  regarded  as  distinct  tickets  for  each  road,  sold 
by  the  first  company  as  agent  for  the  others,  as  far  as  the  passenger 
is  concerned. ^°°  It  is  the  duty  of  the  company  named  in  each  coupon 
in  a  through  ticket,  where  the  company  selling  the  ticket  is  author- 
ized to  act  as  agent  for  such  company,  to  honor  the  coupon  for  one 
continuous  passage  over  the  road  named  therein,  at  any  time  before  it 
expires  by  its  own  limitation ;  and  such  company  is  bound  by  such  rep- 
resentations of  the  agent  of  the  selling  company  as  to  stop-over  privi- 

^"  Chicago  &c.  R.  Co.  v.  Mulford,  ^  Hawcroft  v.  Great  Northern  R. 

162  111.  522;   rev'g  s.  c.  59  111.  App.  Co.,  21  L.'  J.  (Q.  B.)  178;  s.  c.  16  Jur. 

479.  196;  8  Eng.  Law  &  Eq.  362. 

''"Cowen  V.  Winters,  96  Fed.  Rep.  ™  Young  v.  Pennsylvania  R.  Co., 

929;    aff'g   s.    c.    90    Fed.    Rep.    99;  115  Pa.  St.  112;   s.  o.  5  Cent.  Rep. 

Poulin  V.   Canadian  &c.   R.  Co.,   52  848;  Chicago  &c.  R.  Co.  v.  Mulford, 

Fed.  Rep.  197;  s.  c.  6  U.  S.  App.  298;  162  111.  522;   rev'g  s.  c.  59  111.  App. 

a  C.  C.  A.  23  (duty  of  passenger  to  479. 
cure  known  defect  in  ticket). 
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leges}^'^  The  agency  of  an  initial  carrier  to  issue  a  through  coupon 
passenger  ticket  of  a  particular  class  over  a  system  of  connecting 
railways  in  the  hands  of  a  receiver,  operated  by  him  in  separate  divi- 
sions, is  sufficiently  established  by  the  fact  that  the  conductors  in 
the  receiver's  employment,  with  his  knowledge,  had  recognized  and 
honored  as  valid  the  coupons  of  similar  tickets  for  his  lines:  that  a 
coupon  of  such  ticket  was  accepted  for  passage  over  one  of  such 
divisions. ^°^  The  retention  by  a  railroad  conductor  of  a  coupon 
ticket  presented  for  passage  over  a  railroad  operated  by  a  receiver, 
which  ticket  had  been  sold  without  authority  from  the  receiver,  does 
not  render  the  latter  liable  for  refusing  to  allow  the  one  presenting  it 
to  ride  on  it.^"^  It  has  been  held  that  if  a  connecting  line  be  discon- 
tinued after  the  sale  of  a  ticket,  in  consequence  of  the  prevalence 
of  the  yellow  fever,  the  passenger  can  recover  no  damages  from  the 
carrier  selling  the  ticket.  But  if  service  on  the  connecting  line  has 
been  discontinued  before  the  selling  of  the  ticket,  and  the  passenger 
has  no  other  convenient  route  to  his  destination,  he  can  maintain  an 
action  against  the  carrier  selling  the  ticket  for  a  breach  of  the  con- 
tract, and  the  measure  of  his  damages  will  be  the  expense  of  his  re- 
turn and  a  reasonable  compensation  for  the  loss  of  his  time.^'*  Where 
a  railroad  company  was  chartered  both  in  Tennessee  and  in  Missis- 
sippi, and  the  officers  of  the  company  in  each  State  were  the  same, 
and  it  was  for  practical  purposes  treated  as  one  company,  and  a  single 
ticket  was  used  for  both  portions  of  the  line, — it  was  held  that  the 
contract  might  be  treated  as  that  of  each  company.^^^ 

'"  Young  V.  Pennsylvania  R.  Co.,  tue   of   the   first   coupon,   the   con- 

supra.  ductor  of  the  rural  company  took 

"^  Spencer  V.  Lovejoy,  96  Ga.  657;  charge  of  the   car,   and   demanded 

s.  c.  23  S.  E.  Rep.  836.  plaintiff's  fare,  when  it  was  ascer- 

"=  Comer  v.  Foley,  98  Ga.  678;  s.  c.  tained  that  the  conductor  of  the 
25  S.  E.  Rep.  671;  5  Am.  &  Eng.  R.  city  line  had  collected  the  wrong 
Cas.  (N.  S.)  250.  In  another  case,  a  coupon.  It  was  held  that  the  con- 
street  railroad  company  had  an  ar-  ductor  of  the  rural  line  had  no  au- 
rangement  with  another  company  thority  to  eject  plaintiff  before  the 
whereby  it  ran  its  cars  over  the  car  reached  the  point  to  which 
tracks  of  the  other  in  leaving  and  plaintiff  was  entitled  to  ride  by  vir- 
entering  the  city,  and  they  sold  tue  of  his  first  coupon,  as  his  un- 
coupon  tickets,  one  portion  of  which  collected  ticket  tendered  to  the  con- 
was  good  over  the  line  of  the  city  ductor  was  sufficient  to  entitle  him 
company  and  a  part  of  the  line  of  to  ride  to  the  point  to  which  it  was 
the  other  company.  The  conductor  issued:  Vining  v.  Detroit  &c.  R.  Co., 
of  the  city  company  took  up  the  122  Mich.  248;  s.  c.  80  N.  W.  Rep. 
tickets  as  to  its  line  and  such  part  1080. 

of  the  trip  over  the  line  of  the  other        '"  Central  R.  Co.  v.  Combs,  70  Ga. 

company  before  the  conductor  of  the  533;    Percy  v.   Metropolitan   St.   R. 

rural  line  took  charge  of  the  car.  Co.,  58  Mo.  App.  75. 
When  the  car  reached  the  end  of  the        "'  Mississippi  &c.  R.  Co.  v.  Ayres, 

city   company's   line,   but   before    it  16  Lea  (Tenn.)  725.     As  to  the  siaf«s 

had    reached    the    point    to    which  of  companies  created  by  the  concur- 

plaintiff  was  entitled  to  ride  by  vir-  rent    legislation-    of    two    or    more 
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§  2593.    Transfers  from  one  Car  to  Another  on  the  Same  Line. — 

Street  railway  companies,  for  their  own  convenience,  frequently  adopt 
the  practice  of  transfering  their  passengers  from  one  car  to  ano'ther, 
or  from  one  section  of  their  line  to  another.  The  fact  that  a  street 
car  on  which  a  passenger  is  riding  meets  with  an  accident  which  de- 
lays it,  does  not  give  him  a  right  to  mount  another  car  for  the  purpose 
of  completing  his  journey,  without  procuring  a  transfer  to  that  car, 
so  as  to  entitle  him  to  recover  damages  for  being  ejected  therefrom; 
but  if  the  servants  of  the  company  refuse  to  transfer  him,  that  puts 
upon  the  company  the  responsibility  for  a  breach  of  its  contract  to 
transport  him  to  his  destination  within  a  reasonable  time,  and  he 
may  recover  damages  for  that.^"^  If  a  street  railway  company  has, 
by  a  continuous  practice,  established  a  right  on  the  part  of  its  pas- 
sengers to  change  without  a  transfer  ticket  from  one  car  to  another 
in  the  completion  of  their  journey,  it  can  not  change  such  practice 
without  due  notice.^°' 


States, — see  1  Thomp.  Corp.,  §§  47, 
48,  319,  320,  321,  322,  323,  688;  7 
Thomp.  Corp.,  §§  8246,  8247,  8248, 
8263,  8264.  It  need  scarcely  be  ar- 
gued that  a  railway  company  can 
not  be  required  to  accept,  in  pay- 
ment of  passage  over  its  road,  a 
coupon  entitling  the  person  to  pas- 
sage over  a  connecting  road,  which 
the  conductor  on  the  latter  handed 
iy  mistake  to  the  passenger,  instead 
of  the  coupon  for  the  former  road; 
and  the  expulsion  of  the  passenger 
for  refusal  to  pay  fare  under  such 
circumstances  is  not  wrongful: 
Louisville  &c.  R.  Co.  v.  Conrad,  4 
Ind.  App.  83;  s.  c.  30  N.  E.  Rep.  405. 
"» Taylor  v.  Nassau  &c.  R.  Co.,  32 
App.  Div.  486;  s.  c.  53  N.  Y.  Supp.  5. 
The  charter  of  a  street  railway  com- 
pany in  Massachusetts  required  it  to 
give  transfers  for  a  continuous  ride 
to  any  point  on  its  lines.  Two  lines 
ran  parallel  on  a  street  for  a  short 
distance  to  a  transfer  point,  where 
one  of  the  lines  ended.  A  rule  of 
the  company  required  passengers  on 
the  line  ending  at  the  transfer  point 
to  receive  transfers  for  the  other 
line  there.  The  defendant,  know- 
ing the  rule,  boarded  the  car  on  the 
short  line,  tendered  his  fare,  and  de- 
manded a  transfer  to  the  other  line 
immediately,  which  was  refused.  He 
left  the  car,  without  paying  his  fare, 
before  reaching  the  transfer  point, 
and  boarded  a  car  on  the  continuing 
line    and    paid    his    fare.     It    was 
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held  that  he  was  guilty  of  an  eva- 
sion of  fare,  within  Pub.  St.,  ch.  112, 
§  197,  prohibiting  a  person  from  leav- 
ing a  car  without  having  paid  the 
fare  for  the  distance  travelled,  al- 
though he  had  no  intention  to  de- 
fraud the  company,  and  if  he  had 
conformed  to  its  rules,  would  have 
been  entitled  to  a  continuous  ride 
over  the  route  travelled  for  one 
fare:  Commonwealth  v.  Jones,  174 
Mass.  401;  s.  c.  54  N.  E.  Rep.  869. 

"'  Consolidated  Traction  Co.  v. 
Taborn,  58  N.  J.  L.  1;  s.  c.  2  Am. 
&  Eng.  Rail.  Cas.  (N.  S.)  124;  32 
Atl.  Rep.  685;  aff'd  in  58  N.  J.  L. 
408  {mem.).  Another  case  is  found 
which  proceeds  on  the  same  concep- 
tion, and  which  stops  at  the  con- 
ductor instead  of  stopping  at  the 
corporation.  A  street  car  company 
changed  its  transfer  regulations,  by 
limiting  its  transfers  to  be  used,  on 
only  one  of  its  lines,  for  which  they 
had  been  previously  issued.  The 
plaintiff  attempted  to  ride  on  the 
line  from  which  the  transfer  privi- 
lege had  been  withdrawn  on  a  trans- 
fer issued  for  the  other  line,  and 
was  ejected  by  the  conductor.  He 
brought  an  action  for  damages, 
grounded  solely  on  the  ejection.  It 
was  held  that  he  could  not  recover, 
for  the  reason  that  the  transfer  did 
not,  on  its  face,  entitle  him  to  ride 
on  the  car  which  he  entered,  and 
because,  as  between  him  and  the 
conductor,  the  transfer  was  the  con- 


DUTY    TO    CARRY   ACCORDING    TO    UNDERTAKING.        [2d  Ed. 

§  2594.  Regulations  and  Restrictions  Annexed  to  such.  Transfers. — 
Street  railroad  companies  have  frequently  attempted  to  annex  con- 
ditions, or  to  impose  limitations  or  regulations  upon  such  transfers, 
some  of  them  reasonable  and  others  dishonest  and  oppressive.  It 
has  been  held  that  a  rule  of  a  city  railroad  company,  requiring  a  pas- 
senger riding  over  two  sections  of  its  line  to  keep  and  show,  unde- 
tached  by  him,  a  coupon  ticket,  is  reasonable,  and  a  passenger  failing 
to  comply  with  such  rule  may  be  ejected.^''  Again,  it  has  been  held 
that  a  condition  printed  on  such  a  transfer  check  that  the  passenger 
shall  examine  date,  time  and  directions,  and  see  that  the  same  are 
correct,  is  not  reasonable,  and  will  not  be  enforced,  when  the  system 
of  figures  and  punches  used  to  indicate  time  of  transfer  are  so  com- 
plicated as  to  be  not  easily  understood  by  persons  of  ordinary  intelli- 
gence. The  passenger  has  a  right  to  presume  correct  action  on  the 
part  of  the  company's  agent  in  issuing  the  ticket  or  transfer.^^'  Nor 
is  the  passenger  bound  by  the  conditions  printed  on  the  back  of  a 
transfer  check,  although  there  is  printed  on  the  face  thereof  a  recital 
that  the  "passenger  in  accepting  this  transfer  agrees  to  read  and  be 
governed  by  the  conditions  on  the  back  thereof,  subject  to  the  rules 
of  the  company,"  unless  the  conditions  so  imposed  are  reasonable.^"" 


elusive  evidence  of  his  right:  Keen 
V.  Detroit  Electric  R.  Co.,  123  Mich. 
247;  s.  c.  81  N.  W.  Rep.  1084. 

^"^  De  Lucas  v.  New  Orleans  &c. 
Co.,  38  La.  An.  930.  On  the  other 
hand,  it  has  been  held  that  a  trans- 
fer ticket  issued  to  a  passenger  by 
a  conductor  to  enable  him  to  stop 
off  and  take  the  next  car,  is  binding 
upon  the  company  and  entitles  such 
passenger  to  ride  on  the  next  car, 
although  it  reads  "subject  to  the 
rules  of  the  company,"  and  such 
rules  authorize  the  issuance  of  tick- 
ets only  for  other  lines,  where  such 
rules  are  not  published  so  that  the 
travelling  public  can  see  or  read 
them:  Ray  v.  Cortland  &c.  Trac- 
tion Co.,  19  App.  Div.  (N.  Y.)  530; 
s.  c.  46  N.  Y.  Supp.  521  (distinguish- 
ing Townsend  v.  New  York  &c.  R. 
Co.,  56  N.  Y.  295;  Wiggins  v.  King, 
91  Hun  (N.  Y.)  340). 

"» O'Rourke  v.  Citizens'  St.  R.  Co., 
103  Tenn.  124;  s.  c.  52  S.  W.  Rep. 
872;  46  L.  R.  A.  614. 

""O'Rourke  v.  Citizens'  Street  R. 
Co.,  103  Tenn.  124;  s.  c.  52  S.  W. 
Rep.  872;  46  L.  R.  A.  614.  It  has 
been  held  that  a  condition  printed 
on  a  street  railroad  transfer  check, 
which    provided    that,    "in    accept- 


ing this  transfer,  passenger  agrees, 
in  case  of  controversy  with  con- 
ductor about  this  ticket,  and  its  re- 
fusal, to  pay  the  regular  fare 
charged,  and  apply  at  the  office  of 
the  company  for  refund  of  the  same 
within  three  days,"  is  unreasonable, 
and  will  not  be  enforced:  O'Rourke 
V.  Citizens'  St.  R.  Co.,  103  Tenn. 
124;  s.  c.  52  S.  W.  Rep.  872;  46  L.  R. 
A.  614.  When  a  ticket  has  been  de- 
livered by  a  railroad  company  for 
passage  over  its  lines  to  the  pub- 
lisher of  a  newspaper,  with  power 
in  the  latter  to  sell  and  transfer 
the  same,  but  its  validity  has  been 
expressly  limited  on  its  face  to  the 
first  purchaser,  the  newspaper  be- 
comes the  agent  of  the  company  to 
dispose  of  the  ticket  on  the  terms 
named.  No  authority  being  given 
such  agent  to  vary  the  terms  of  the 
sale,  after  a  sale  by  the  agent  and 
the  insertion  of  the  purchaser's 
name,  it  is  valueless  in  the  hands  of 
any  other  person:  Davis  v.  South 
Carolina  &c.  R.  Co.,  107  Ga.  420.  It 
seems  that  under  the  New  York 
General  Railroad  Law  (Laws  of 
1890,  chap.  565;  General  Laws,  chap. 
39,  §  101),  restricting  the  fare  on 
certain     street     surface     railroads 
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§  2595.    Transfers  Given  to  Street  Eailway  Passengers.'"'* — The 

well-known  practice  of  street  railway  companies,  in  many  cases  en- 
forced by  statute  or  by  municipal  ordinances,  of  giving  transfers  to 
passengers  to  enable  them  to  proceed  upon  connecting  lines  without 
the  payment  of  additional  fare,  has  received  some  attention  at  the 
hands  of  the  courts.  A  regulation  of  a  street  railway  company  whose 
charter  provides  for  passage  over  two  lines  for  one  fare,  that  a  pas- 
senger over  the  second  line  must  have  a  transfer  check  and  comply 
with  its  conditions,  is  not  unreasonable.^"'^  As  the  object  of  giving 
such  a  transfer  to  a  passenger  is  to  enable  him  to  identify  himself 
to  the  conductor  of  the  connecting  vehicle  which  he  enters,  as  a  pas- 
senger having  paid  one  fare,  and  being  thus  entitled  to  continue 
his  journey, — it  follows  that  a  person  who  attempts  to  continue 
such  a  journey  without  procuring  the  proper  transfer,  or  endeavoring 
to  procure  it,  has  no  action  for  damages  if  he  is  ejected  for  refusing 
to  pay  fare  f^  though  it  has  been  held  that  if  the  passenger  has  been 
unable  to  procure  the  transfer,  he  can  not  be  lawfully  ejected,  where 
the  conductor  has  otherwise  sufficient  evidence  of  his  having  paid  his 
fare  and  acquired  the  right  to  be  transported  to  his  destination.^"* 
The  holder  of  such  a  transfer  has  no  absolute  right  to  board  the  first 
car  that  approaches  on  the  line  to  which  he  is  transferred,  where  it 
is  so  full  that  room  for  him  can  not  be  made  inside;  and  if  the  use 
of  the  front  platform  by  passengers  is  prohibited  by  a  city  ordinance, 
he  will  not  be  justified  in  attempting  to  ride  on  it ;  but  if  he  is  ordered 
to  leave  it  and  refuses,  he  may  be  ejected.  In  such  a  case,  if  the  car 
is  so  full  that  there  is  no  place  upon  it  where  he  may  lawfully  ride,  it 
is  his  duty  to  wait  for  another  car.^°^  If,  under  the  governing  stat- 
ute,""' the  passenger  is  entitled  to  a  continuous  trip  for  a  single  fare, 
and,  in  order  to  accomplish  this,  he  must  be  transferred  from  one  car 
or  one  line  to  another,  his  right  to  such  a  transfer  can  not,  it  has 
been  held,  be  encumbered  by  an  arbitrary  condition  that  he  shall 

therein    mentioned    and    tlieir    con-  Muekle  v.  Rochester  R.  Co.,  79  Hun 

nections   therein    described,   to   one  (N.  Y.)  32. 

fare  of  five  cents  for  one  contlnu-  ™'  This  section  is  cited  in  §  3554. 

ous  ride  on  such  road  or  on  such  ™^  Percy  v.  Metropolitan  St.  R.  Co., 

road  and  such  connection, — a  regu-  58  Mo.  App.  75. 

lation  of  the  corporation  operating  ™  Mahoney   v.    Detroit   Street   R. 

such  road  on  from  five  to  eight  min-  Co.,  93  Mich.  613;   s.  c.  18  L.  R.  A. 

utes'  headway, — to  the  effect  that  a  335;  52  Am.  &  Bug.  R.  Cas.  581;  53 

transfer   ticket    given    by    the    con-  N.  W.  Rep.  793. 

ductor  of  the  car  upon  which  pas-  ^'^  Homiston  v.  Long  Island  R.  Co., 

sage  is  taken,  shall  be  so  punched  3  Misc.    (N.  Y.)   342;   s.  c.  52  N.  Y. 

as   to   indicate   that   the   passenger  St.  Rep.  1;  22  N.  Y.  Supp.  738. 

has   ten   minutes   and   no   more,   at  ^^  Hanna  v.  Nassau  &c.  R.  Co.,  18 

the     place     of     connection,     within  App.  Div.  (N.  Y.)  137;  s.  c.  45  N.  Y. 

which  to  take  the  car  for  which  the  Supp.  437. 

transfer    is    given, — is    reasonable:  ^"New  York  Laws  1892,  ch.  676, 


§  104. 
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take  a  car  within  ten  minutes  after  receiving  his  transfer,  no  matter 
whether  the  cars  which  pass  within  that  time  afford  room  for  pas- 
sengers or  not.  If,  therefore,  he  is  unable  to  find  a  place  on  a  car 
within  the  time  limit  of  his  transfer,  he  may  board  a  subsequent 
car,  and  if  he  is  ejected  therefrom,  he  may  recover  damages. ^°^  It 
has  been  held  that  a  transfer  issued  to  such  a  passenger,  in  which 
the  route  which  he  is  at  liberty  to  take  is  designated  in  such  general 
terms  as  to  be  applicable  to  several  lines,  entitles  him  to  a  passage 
over  either. ^"^ 

§  2596.  Eight  to  Stop  Short  of  Destination  on  "Continuous  Trip 
Tickets."^"" — The  holder  of  a  railroad  ticket  entitling  him  to  a 
specified  number  of  single  continuous  trips  evidenced  by  separate 
coupons,  between  two  specified  stations,  with  a  provision  that  passage 
shall  be  taken  only  on  such  trains  as  stop  at  such  stations,  and  that 
the  ticket  shall  be  good  "only  for  continuous  trips  between"  such 
stations,  is  entitled,  on  surrendering  one  of  the  coupons,  to  ride  from 
either  station  to  an  intermediate  station,  or  vice  versa,  on  a  passen- 
ger train  scheduled  to  stop  at  the  stations  designated  and  also  at  the 
intermediate  stations.^^" 

§  2597.    Right  to  Stop  Off  and  Resume  Journey  on  Same  Ticket. — 

It  may  be  stated,  as  a  general  rule,  that  the  contract  for  conveyance 
entered  into  between  the  carrier  and  the  passenger  is  an  entirety. 
Neither  party  can  require  the  other  to  perform  it  in  parts.  The 
passenger  has  no  right  to  leave  the  conveyance  at  an  intermediate 
point,  without  the  carrier's  consent,  and  afterwards  demand  that  the 
contract  be  completed  according  to  his  convenience.^^^     A  passenger 

^  Jenkins  v.  Brooklyn  Heights  R.  been  held  that  no  recovery  can  be 

Co.,  51  N.  Y.  Supp.  216;  s.  c.  29  App.  had  for  ejection  from  a  street  car, 

Div.  8;  rehearing  denied  in  51  N.  Y.  in  a  suit  based  on  the  wrongful  act 

Supp.  868;  30  App.  Div.  622.  of  the  conductor,  by  one  who  pre- 

™'  Pine  V.  St.  Paul  &c.  R.  Co.,  50  sented  for  passage  a  transfer  ticket 
Minn.  144;  s.  c.  16  L.  R.  A.  347;  52  torn  in  two  pieces,  where  the  rules 
N.  W.  Rep.  392.  It  has  been  held  of  the  company  required  fares  to  be 
that  one  who  boards  a  street  car  collected  in  money  or  by  "proper 
and  rides  to  the  point  of  transfer,  transfer  tickets,"  and  passengers  re- 
fer the  sole  purpose  of  demanding  a  ceiving  transfers  frequently  tore 
transfer,  and  with  no  desire  to  go  them  up  and  threw  them  away  be- 
teyond  that  point,  is  not  a  "passen-  cause  of  not  wishing  to  wait  for  a 
ger  desirous  of  making  one  con  tin-  car:  Woods  v.  Metropolitan  Street 
uous  trip  between  such  points"  with-  R.  Co.,  48  Mo.  App.  125. 
in  the  New  York  railroad  law  sub-  ^™  This  section  is  cited  in  §  3226. 
jecting  certain  corporations  to  a  ^"  Georgia  R.  &c.  Co.  v.  Clarke,  97 
penalty  to  be  recovered  by  the  ag-  Ga.  706;  s.  c.  5  Am.  &  Eng.  Rail.  Cas. 
grieved  party  for  refusing  a  trans-  (N.  S.)  219;  25  S.  B.  Rep.  368. 
fer  to  such  party:  Myers  v.  Brook-  '"Stone  v.  Chicago  &c.  R.  Co.,  47 
lyn  Heights  R.  Co.,  41  N.  Y.  Supp.  Iowa  82;  s.  c.  10  Chic.  Leg.  N.  78;  6 
798;  s.  0.  10  App.  Div.  335.    It  has  Reporter    489;     Hamilton    v.    New 
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holding  a  ticket  bearing  npon  its  face  the  stipulation  "Good  for  this 
day  and  train  only"  will  not  be  entitled  to  leave  the  train  after  his 
journey  has  commenced,  and  afterwards,  though  on  the  same  day, 
claim  passage  on  such  ticket.^^^  Even  though  it  has  been  customary 
upon  a  certain  railroad  to  allow  passengers  to  stop  over  at  stations 
intermediate  upon  their  journey  without  detriment  to  their  right  to 
resume  travel  upon  the  same  ticket,  yet  the  railroad  company  may 
at  any  time  make  a  regulation  to  the  contrary,  and  a  passenger  will 
be  bound  by  such  regulation  whether  he  has  notice  of  it  or  not.^^* 
Such  a  rule  has  been  upheld  by  the  courts  upon  the  assumption  that 
it  is  necessary  for  the  prevention  of  frauds  upqn  the  carrier.^^*  By 
the  voluntary  act  of  the  passenger  in  leaving  the  train  upon  a  ticket 
which  gives  him  no  stop-over  privileges^  with  the  intention  of  re- 
suming his  journey  upon  the  same  ticket,  the  contract  of  carriage  is 
deemed  to  have  been  broken;  and  if  the  passenger  thereafter  enters 
the  vehicle  of  the  carrier  without  purchasing  another  ticket,  or  mak- 
ing payment  of  fare,  he  is  deemed  a  trespasser^  and  may  be  rightfully 
ejected  from  the  vehicle. ^^°  This  rule  applies  to  coupon  tickets  call- 
ing for  a  continuous  passage  over  connecting  lines,  as  well  as  to 
tickets  over  a  single  line,-  if  the  contract  so  requires  f-^  but  if  the 
contract  does  not  so  require,  it  seems  that  there  is  a  right  to  stop  off 
on  completing  the  portion  of  the  journey  covered  by  each  coupon, 
provided  the  passenger  can  resume  the  journey  before  the  time  lim- 
ited for  the  next  coupon  has  expired.^^''  Accordingly,  it  has  been 
held  that  the  holder  of  a  valid  passenger  ticket  over  a  system  of 
railways  operated  under  one  management,  but  divided  into  separate 
divisions,  to  which  ticket  coupons  for  each  division  are  attached,  is 

York  &c.  R.  Co.,  51  N.  Y.  100;  Che-  ="Gale  v.  Delaware  &c.  R.  Co.,  7 

ney  v.  Boston  &c.  R.  Co.,  11  Mete.  Hun  (N.  Y.)  670. 

(Mass.)  121;  Cleveland  &c.  R.  Co.  v.  ''"Johnson  v.  Concord  &c.  R.  Co., 

Bartram,    11    Ohio    St.    457;     State  46  N.  H.  213.     See,  also,  Dietrich  v. 

V.  Overton,  24  N.  J.  L.  435;   John-  Pennsylvania  R.  Co.,  71  Pa.  St.  432. 

son  V.  Concord  R.  Co.,  46  N.  H.  213;  "'  Beebe  v.  Ayers,  28  Barb.  (N.  Y.) 

Beebe  v.   Ayers,    28   Barb.    (N.   Y.)  275. 

275 ;  Drew  v.  Central  Pacific  R.  Co.,  ="  Dietrich  v.  Pennsylvania  R.  Co., 

51  Cal.  425;  Briggs  v.  Grand  Trunk  71  Pa.  St.  432;  Vankirk  v.  Pennsyl- 

R.  Co.,  24  Upper  Canada  Q.  B.  510;  vania  R.  Co.,  76  Pa.  St.  66.     As  to 

Craig  V.  Great  Western  R.  Co.,  24  what  effect  declarations  of  the  coro- 

Upper  Canada  Q.  B.  504;   Barker  v.  pany's  ticket-seller  or  conductor  in 

Coflin,  31  Barb.   (N.  Y.)  556;  Breen  regard  to  the  right  to  stop  over  will 

V.  Texas  &c.   R.   Co.,   50  Texas  43;  have  upon  the  contract  for  carriage. 

Gale  V.  Delaware  &c  R.  Co.,  7  Hun  see  Burnham  v.  Grand  Trunk  R.  Co., 

(N.  Y.)  670;  Oil  Creek  &c.  R.  Co.  v.  63  Me.  298;  Denny  v.  New  York  &c. 

Clark,72  Pa.  St.  231;  Terry  v.  Flush-  R.  Co.,  5  Daly  (N.  Y.)  50;  "Vankirk 

ing  &c.  R.  Co.,  13  Hun  (N.  Y.)  359;  v.  Pennsylvania  R.  Co.,  supra. 

Dunphy  v.  Brie  R.  Co.,  10  Jones  &  ^''Little  Rock  &c.  R.  Co.  v.  Dean, 

Sp.    (N.  Y.)   128;   Wyman  v.  North-  43  Ark.  529. 

ern  &c.  R.  Co.,  34  Minn.  210;  Coombs  ^'Little  Rock  &c.  R.  Co.  v.  Dean, 

V.  Reg.,  26  Can.  S.  C.  13-  43  Ark.  529. 
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entitled,  in  the  absence  of  any  specific  contract  or  restriction  in  the 
ticket  to  the  contrary,  to  stop  over  at  the  end  of  each  division  and 
resume  the  journey  on  the  next  coupon,  provided  it  is  done  v?ithin  the 
final  limit  fixed  by  the  ticket.^^^ 

§  2598.  Further  of  the  Right  to  Stop  Off  and  Eesume  Journey. — 
If  a  passenger  having  a  ticket  for  a  continuous  passage  only,  enters 
a  train  which,  by  the  exercise  of  reasonable  diligence,  he  would  have 
discovered  does  not  stop  at  his  place  of  destination,  and  he,  upon 
making  the  discovery,  leaves  the  train  at  an  intermediate  point,  he  is 
not  entitled  to  be  carried  the  remainder  of  the  journey  on  the  train 
which  he  ought  to  have  taken  in  the  first  place.^^"  If  the  passenger, 
having  such  a  ticket,  surrenders  it  to  the  conductor,  and  then  stops 
over  at  an  intermediate  station  without  his  consent,  and  leaves  his 
baggage  on  the  train  to  be  carried  to  his  place  of  final  destination, 
he  will  be  liable,  on  resuming  the  journey,  to  the  payment  of  addi- 
tional fare,  and  the  carrier  will  have  a  lien  on  his  baggage  for  the 
same.^^"  It  is  immaterial  that  the  passenger  seeks  to  resume  his 
journey  on  a  subsequent  trip  made  by  the  same  train,  in  charge  of 
the  same  conductor,  on  his  original  ticket.  The  contract  having 
been  broken  by  his  voluntary  act,  he  can  not  resume  it  without  pay- 
ment of  additional  fare  for  the  uncompleted  portion  of  his  jour- 
ney.^^^  But  if  the  ticket  entitles  the  passenger  to  stop  over,  but  the 
conductor,  without  the  passenger  being  aware  of  the  fact,  tears  ofE 
the  coupon  for  an  entire  segment  of  the  trip,  without  giving  him  any 
stop-over  ticket  or  other  substitute  therefor,  the  passenger  will  be 
entitled  to  complete  the  trip  without  any  other  ticket  or  the  pay- 
ment of  fare,  on  the  next  day,  upon  entering  a  train  run  by  the  same 
conductor, — especially  where  he  is  personally  known  to  the  con- 
ductor and  his  name  is  on  the  ticket.  ^^^  Nor  does  it  make  any  dif- 
ference with  the  rights  of  the  passenger  that,  on  attempting  to  re- 
sume his  journey,  he  is  compelled  to  produce,  the  conductor's  check 
given  him  by  the  conductor  of  the  train  which  he  left,  on  taking  up 
his  ticket;  but  such  a  check,  unless  it  expressly  authorizes  him  to 
stop  over  at  the  place  where  he  has  alighted,  is  regarded  as  being 
merely  evidence  that  his  fare  has  been  paid  for  the  continuous  jour- 
j^gy  223     j;]'either  will  it  avail  him  that  he  has  been  told  by  an  agent 

"'Spencer  v.  Lovejoy,  96  Ga.  657;  ^' Hatten  v.  Railroad  Co.,  39  Ohio 

s.  c.  23  S.  B.  Rep.  836.  St.  375. 

™Gulf  &c.   R.   Co.  V.   Henry,   84  ""Cherry  v.  Kansas  City  &c.  R. 

Tex.  678;   s.  c.  16  L.  R.  A.  318;   12  Co.,  52  Mo.  App.  499. 

Rail.   &   Corp.   L.   J.   68;    19    S.   W.  ""State  v.  Overton,  24  N.  J.  L.  435; 

Rep.  870.  Cheney  v.  Boston  &c.  R.  Co.,  11  Mete. 

""» Roberts  V.  Koehler,  30  Fed.  Rep.  (Mass.)    121;    McClure  v.   Philadel- 

94.  phia  &c.  R.  Co.,  34  Md.  532.    But  see 
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of  the  company  at  a  way  station,  that  he  would  be  at  liberty  to  leave 
the  train  and  proceed  on  his  journey  on  another,  and  that  the  con- 
ductor's check  which  he  held  would  be  "good  until  taken  up ;"  since, 
in  the  absence  of  proof  to  the  contrary,  a  ticket  agent  at  a  way  sta- 
tion has  no  authority  to  change  or  modify  the  contracts  between 
the  company  and  its  through  passengers,  and  the  onus  of  showing  such 
an  authority  rests  upon  the  passenger.^^*  A  statute  providing  that 
passengers  shall  be  allowed  to  stop  over  at  will  is  regarded  as  apply- 
ing only  to  the  right  to  stop  on  such  portions  of  the  journey  as  lie 
within  the  State  enacting  the  statute ;  it  does  not  enter  into  the  con- 
tract made  between  the  carrier  and  the  passenger  so  as  to  give  him 
that  right  in  another  State.^^^ 

§  2599.  Tickets  Limited  as  to  Time.^^'' — The  general  rule,  subject 
to  qualifications  hereafter  stated,  is  that  a  railway  company  may 
make  a  regulation  limiting  the  time  within  which  a  passage  ticket 
which  it  sells  will  be  received  by  it  for  passage,  such  time  being  suffi- 
cient to  enable  the  passenger  to  make  his  journey  in  comfort  and 
safety;  so  that,  after  the  expiration  of  the  time  so  limited,  the  pur- 
chaser of  the  ticket  can  not  claim  a  right  of  passage  under  it.^^'' 
Such  a  regulation  has  been  held  reasonable  where  it  embraces  a  pro- 
vision for  refunding  the  purchase  price  of  the  ticket,  or  any  unused 
part  of  it,  if  not  used  within  the  limited  period.^^*  If  the  limita- 
tion expressed  on  such  a  ticket  is  reasonable,  and  the  passenger  at- 
tempts to  travel  upon  it  after  the  limitation  has  expired,  he  may  be 

Palmer  v.  Railroad  Co.,  3  So.  Car.  Canada  C.  P.  427;  Elmore  v.  Sands, 

580.  54  N.  Y.  512;   Barker  v.  Coflin,  31 

"'•McClure  v.  Philadelphia  &c.  R.  Barb.  (N.  Y.)  556;  Boice  v.  Hudson 

Co.,  34  Md.  532.  River  R.  Co.,  61  Barb.   (N.  Y.)  611; 

""'  Boston   &c.   R.   Co.   v.   Trafton,  Boston  &c.  R.  Co.  v.  Proctor,  1  Allen 

151  Mass.  229;  s.  c.  23  N.  B.  Rep.  829.  (Mass.)   267;   Shedd  v.  Troy  &c.  R. 

"™This  section  is  cited  in  §  2603.  Co.,  40  Vt.  88;  State  v.  Campbell,  32 

=2' Pennington  v.  Philadelphia  R.  N.  J.  L.  309;  Wentz  v.  Erie  R.  Co.,  5 
Co.,  62  Md.  95;  Rawitzky  v.  Louis-  Thomp.  &  C.  (N.  Y.)  556;  s.  c.  3  Hun 
villa  &c.  R.  Co.,  40  La.  An.  47;  s.  c.  (N.  Y.)  241;  Nelson  v.  Long  Island 
3  South.  Rep.  387;  Gulf  &c.  R.  Co.  v.  &c.  R.  Co.,  7  Hun  (N.  Y.)  140;  Briggs 
Wright,  2  Tex.  Civ.  App.  463;  s.  c.  v.  Grand  Trunk  R.  Co.,  24  Upper  Can- 
21  S.  W.  Rep.  399;  Gulf  &c.  R.  Co.  ada  Q.  B.  510;  Southern  R.  Co.  v. 
V.  Looney,  85  Tex.  158;  s.  c.  16  L.  R.  Howard,  111  Ga.  842;  s.  c.  36  S.  E. 
A.  471;  19  S.  W.  Rep.  1039;  Little  Rep.  213.  A  by-law  of  an  English  rail- 
Rock  &c.  R.  Co.  v.  Dean,  43  Ark.  529;  way  company  imposing  a  penalty 
s.  c.  51  Am.  Rep.  584;  Pennsylvania  upon  any  passenger  using  or  at- 
R.  Co.  V.  Hine,  41  Ohio  St.  276 ;  Ran-  tempting  to  use  a  ticket  upon  a  day 
dall  V.  New  Orleans  &c.  R.  Co.,  45  for  which  it  is  not  available,  with- 
La.  An.  778;  s.  c.  13  South.  Rep.  166;  out  regard  to  any  intent  by  the  pas- 
Walker  V.  Wabash  &c.  R.  Co.,  15  Mo.  senger  to  commit  fraud,  is  unrea- 
App.  333;  Auerbach  v.  New  York  sonable  and  void:  Huffman  v. 
&c.  R.  Co.,  89  N.  Y.  281;  rev'g  s.  c.  North  Staffordshire  R.  Co.,  L.  R. 
60  How.  Pr.  382;  Hill  v.  Syracuse  (1894)  2  Q.  B.  821. 
&c.  R.  Co.,  63  N.  Y.  101;  Farewell  v.  ^^»  Southern  R.  Co.  v.  Watson,  110 
Grand  Trunk  &c.  R.  Co.,  15  Upper  Ga.  681;  s.  c.  36  S.  B.  Rep.  209. 
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ejected  from  the  train;  and  if  this  is  done  in  a  proper  and  decorous 
manner  and  without  the  employment  of  unnecessary  force,  the  holder 
of  the  ticket  will  have  no  action  for  damages  against  the  railway 
company.^^"  Some  courts  annex  a  just  qualification  to  this  rule,  by' 
holding  that  it  does  not  apply  where  the  passenger  is  prevented  from 
using  the  ticket  within  the  time  stipulated  thereon,  through  the  fault 
of  the  carrier  selling  the  ticket.^^"  But  here,  as  in  other  like  cases, 
there  will  be  difficulty  in  saying  what  the  carrier  and  the  passenger, 
or  either  of  them,  is  bound  to  do  under  the  circumsta>nces.  It  seems 
clear  that  the  carrier  can  not  excuse  any  unreasonable  action  toward 
the  passenger  on  the  ground  that  he  is  bound  to  act  through  two  dif- 
ferent agents,  the  one  selling  the  ticket,  and  the  other  recognizing 
it  and  taking  it  up  on  the  train;  but  that  if  the  passenger  has  been 
delayed  through  the  negligence  of  the  carrier,  the  second  of  these 
agents  is  bound  to  know  that  fact  or  is  bound  to  satisfy  himself  of 
it  at  the  risk  of  the  carrier,  when  the  passenger  makes  representa- 
tions to  that  effect.  One  court  has  held  that,  under  such  circum- 
stances, the  passenger  is  entitled  to  show  to  the  conductor  that  he 
has  used  due  diligence  in  endeavoring  to  make  use  of  the  ticket  be- 
fore the  expiration  of  the  limited  time,  and  that  the  conductor  is 
bound  to  take  into  consideration  his  statement,  in  determining 
whether  or  not  he  has  the  right  to  exact  extra  fare.^^^  In  the  ab- 
sence of  any  regulation  to  the  contrary,  it  is  believed  to  be  a  gen- 
eral rule  that  a  passage  ticket  which  contains  no  limitation  as  to  the 
time  within  which  it  may  be  used,  may  be  used  at  any  time,  at  the 
election  of  the  purchaser,  unless  he  is  notified  of  some  limitation  of 
time  in  respect  of  it  at  the  time  when  he  purchases  it.  It  follows 
from  this  that  he  is  not  bound  by  any  regulation  of  the  company 
limiting  the  time  within  which  it  may  be  used,  of  which  he  has  no 
knowledge.^^^ 

™  Southern  R.  Co.  v.  Watson,  110  Tex.  Civ.  App.  463;   s.  e.  21  S.  W. 

Ga.  681;  s.  c.  36  S.  E.  Rep.  209;  Illi-  Rep.  399. 

nois  &c.  R.  Co.  v.  Marlett,  75  Miss.  ^^  Pennsylvania  R.  Co.  v.  Spicker, 

956;  s.  c.  1  Miss.  Dec.  (No.  26)  245;  105   Pa.    St.    142.     In   one   case   the 

23    South.    Rep.    583;     Mitchell    v.  plaintiff  applied  to  the  ticket  agent 

Southern  R.  Co.,  77  Miss.  917;  s.  c.  of   defendant,   at   McGregor,   for   a 

27  South.  Rep.  834.   Right  of  passen-  round  trip  ticket  to  Goldthwaite  and 

ger  to  recover  the  value  of  the  un-  return,  for  the  use  of  his  wife,  and 

used  portion  of  his  ticket  after  be-  at  the  time  informed  the  agent  that 

ing   wrongfully   expelled   from   the  she  would  remain  at  the  latter  place 

train   on  presenting  it, — see   Hous-  for  a  month  or  six  weeks,  and  asked 

ton  &c.  R.  Co.  V.  Crone   (Tex.  Civ.  the  agent  if  he  could  issue  and  sell 

App.),  37  S.  W.  Rep.  1074   (no  off.  a  round  trip  ticket  for  that  purpose, 

rep.).  and  the  agent  replied  that  he  could. 

'^  See  Auerbach  v.  New  York  &c.  The  agent  then  made  out  the  ticket, 

R.  Co.,  60  How.  Pr.  (N.  Y.)  82,  where  folded  it  and  handed  it  to  the  plaint- 

this  principle  is  recognized.  iff,  who  paid  the  charges  for  a  round 

'^'^Gulf   &c.   R.   Co.   V.   Wright,   2  trip  ticket.     Shortly  after,  plaintiff 
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§  2600.    Interpretation  of  sncli  Time  Limits. — ^A    ticket    issued 
during  the  day  of  December  6  and  limited  to  two  days  is  good  until 


discovered  that  the  ticket  was  good 
only  for  ten  days  and  called  the 
agent's  attention  to  it,  and  asked 
that  the  time  be  extended  to  a 
month  or  six  weeks,  or  that  the 
money  be  refunded.  The  agent  re- 
fused to  do  either.  The  wife  went 
on  the  ticket,  and  attempted  to  re- 
turn on  it  after  the  ten  days  had 
elapsed,  and  was  ejected  from  the 
train.  Plaintiff  sued  for  the  ejec- 
tion. Judgment  for  him  reversed: 
Gulf  &c.  R.  Co.  V.  Holbrook,  12  Tex. 
Civ.  App.  475,  482;  s.  c.  33  S.  W. 
Rep.  1028.  The  court  held  that  if 
the  contract  was  in  fact  for  a  ticket 
good  for  thirty  days,  the  plaintiff 
could  recover,  though  the  agent  in 
issuing  the  ticket,  limited  it  to  a 
shorter  time;  and  further,  that  the 
proposition  by  the  plaintiff  to  the 
agent  to  sell  him  a  ticket  good  for 
thirty  days  would  not  constitute  a 
contract  unless  agreed  to,  but  that 
the  ticket  was  not  conclusive  evi- 
dence of  the  contract.  The  lan- 
guage of  the  court,  speaking 
through  Fisher,  C.  J.,  is  as  follows: 
"The  appellant  contends  that  if  a 
contract  was  entered  into  as  claimed 
by  appellee,  a  breach  of  the  same 
occurred  when  the  railway  agent  re- 
fused to  issue  him  a  ticket  good  for 
the  time  he  desired  when  he  de- 
manded one  of  that  character  from 
him  at  the  time  he  called  the  at- 
tention of  the  agent  to  the  ten  daiys' 
time  in  which  the  ticket  was  lim- 
ited. And  if  a  breach  of  the  con- 
tract then  resulted,  appellee's  action 
for  damages  then  arose,  and  he 
could  only  recover  the  damages  sus- 
tained up  to  that  time,  and  by  rea- 
son of  that  breach,  and  not  for  what 
occurred  subsequently,  as  he  knew 
when  he  placed  his  wife  aboard  the 
train  that  the  contract  had  been 
breached  and  he  would  not  be  per- 
mitted to  use  the  ticket  after  the 
expiration  of  ten  days.  This  does 
not  appear  to  us  to  be  a  sound  prop- 
osition of  law.  If  a  contract  for 
transportation,  good  for  the  time 
stated'  by  appellee,  was  actually 
made,  and  the  consideration  there- 
for was  paid,  it  was  a  right  of  ap- 
pellee to  enforce  performance  in  ac- 
cord with  its  terms,  and  the  state- 
ment by  appellant  that  it  did  not 


propose  to  observe  the  contract 
would  not  absolve  or  relieve  it  from 
its  liability  to  perform  it.  When 
one  acquires  a  right  by  a  valid  con- 
tract and  he  undertakes  to  enjoy 
its  benefits  in  a  lawful  and  orderly 
manner,  a  formal  notice  to  him 
that  he  will  not  be  permitted  to  en- 
joy the  right  purchased  will  not  end 
the  contract  and  deprive  him  of  its 
benefits.  And  when  in  the  pursuit 
of  his  rights  and  privileges  in  the 
premises,  he  is  prevented  in  par- 
taking of  its  benefits  by  the  conduct 
of  the  violator  of  the  agreement, 
such  one  so  creating  the  breach  can 
not  urge  as  a  defense  that  the 
breach  he  was  guilty  of  shall  be  a 
bar  to  recovery  for  the  subsequent 
consequences  that  resulted  by  rea- 
son of  his  wrongful  interference. 
Suppose  that  I  should  purchase  a 
ticket  granting  me  the  privilege  of 
a  seat  in  the  theater,  and  before  I 
occupied  the  seat  I  was  informed 
by  the  agent  that  sold  it  that  I 
would  not  be  permitted  to  enjoy  its 
benefits,  and,  ignoring  the  breach, 
I  should  occupy  the  seat  purchased, 
and  when  conducting  myself  in  an 
orderly  manner,  should  be  removed 
or  ejected  from  the  theater.  Could 
the  consequences  that  resulted  from 
this  tort  or  trespass  be  defended  on 
the  ground  that  the  agent  had  noti- 
fied me  that  he  had  violated  or 
would  violate  the  contract;  and 
would  I  be  estopped  in  recovering 
such  damages  because  I  had  been 
previously  informed  that  I  should 
not  enjoy  what  I  had  bought  and 
paid  for  and  what  was  rightfully 
mine?  A  rule  that  would  deny  me 
the  privilege  to  enjoy  the  benefits 
of  the  contract  and  subordinate  my 
rights  to  the  arbitrary  will  of  the 
violator  would  be  a  doctrine  that 
should  find  no  favor  or  advocate  in 
a  court  of  law  or  equity.  But  a 
rule  more  consonant  v/ith  reason 
and  justice  would  be  that  I  might 
expect  the  wrongdoer,  when  I  was 
endeavoring  to  enjoy  the  privileges 
and  benefits  purchased,  would  'see 
the  error  of  his  ways,'  and  relent, 
and  not  persist  in  executing  the  un- 
lawful purpose  to  create  a  breach 
in  fact  by  wrongfully  and  forcibly 
depriving  me  of  benefits  to  which  I 
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midnight  of  December  8.^^'  A  round-trip  ticket  providing  that  it 
would  not  be  good  for  the  return  passage  after  midnight  of  the  last 
day  allowed  for  the  return,  and  in  no  event  later  than  October  4,  was 
not  sufficient  to  protect  the  holder  of  it  from  ejection  on  October 
5  while  on  his  return  passage,  although  he  commenced  his  return 
passage  on  October  4.^'*  Other  courts  have  interpreted  such  tickets 
as  protecting  the  passenger  from  ejection  where  he  began  the  journey 
on  the  last  coupon  before  the  expiration  of  the  time  limited  in  the 
ticket.  It  was  so  held  where  the  passenger  stipulated  in  the  ticket 
to  "use  the  same  on  or  before  the  expiration"  of  a  day  named, — 
the  view  of  the  court  being  that  he  complied  with  the  limitation  when 
he  entered  upon  the  transit  before  midnight  of  the  day  named.^^^ 
A  railroad  ticket  stating  that  it  is  good  for  one  continuous  passage 
"on  and  from"  the  date  stamped  on  back,  requires  the  journey  to  be 
commenced  on  the  day  the  ticket  is  dated,  although  such  day  may  be 
ended  before  the  journey  is  completed.^^^     Wliere  the  ticket  expressly 


may  be  entitled.  If  I,  without  vio- 
lence and  in  an  orderly  manner, 
seek  to  enjoy  the  benefits  I  have 
purchased,  it  then  becomes  the  duty 
of  the  one  from  whom  I  acquired 
these  rights  by  contract  to  abstain 
from  acts  that  would  deprive  me  of 
my  rights  in  the  premises;  and  if 
he,  in  violation  of  this  duty,  be- 
comes an  active  agent  in  further 
breaching  the  contract  by  forcibly 
refusing  me  the  privilege  pur- 
chased, there  results  an  additional 
wrong  in  the  nature  of  a  tort  or 
trespass,  for  the  proximate  conse- 
quences of  which  he  would  be  lia- 
ble." A  verdict  for  the  plaintiff 
was  reversed  on  the  ground  that  it 
was  error  to  submit  the  defendant's 
theory  of  the  case  in  a  charge  which 
required  the  jury,  in  order  to  re- 
turn a  verdict  for  the  defendant,  to 
find  that  the  ten  days'  limitation 
was  a  reasonable  one,  the  time  re- 
quired for  the  round  trip  being  but 
two  days,  and  there  being  nothing 
in  the  case  to  raise  such  issue. 

''^  Georgia  &c.  R.  Co.  v.  Bigelow, 
68  Ga.  219. 

^"Mitchell  V.  Southern  R.  Co.,  77 
Miss.  917;  s.  c.  27  South.  Rep.  834. 

^^^  Evans  v.  St.  Louis  &c.  R.  Co., 
11  Mo.  App.  463.  In  an  action  to 
recover  damages  for  ejecting  the 
plaintiff  from  the  defendant's  pas- 
senger train,  it  appeared  that  the 
plaintiff,  on  September  21,  pur- 
chased in  St.  Louis  a  ticket  to  New 


York,  specified  on  the  ticket  "to  be 
good  for  one  continuous  passage  to 
point  named  in  coupons  attached," 
and  that  the  buyer  agreed  with  the 
several  companies  "to  use  the  same 
on  or  before  September  26th."  The 
plaintiff  in  his  passage  stopped  over 
at  Cincinnati  and  at  Cleveland. 
From  Buffalo  he  paid  his  fare  to 
Rochester.  The  last  coupon  en- 
titled him  to  a  passage  from  Buffalo 
to  New  York  over  defendant's  road. 
He  presented  his  ticket  upon  taking 
the  cars  at  Rochester  on  the  after- 
noon of  September  26th.  It  was  not 
objected  to  and  was  repeatedly 
punched,  until  at  Hudson,  at  3  a.  m. 
of  September  27th,  the  conductor  re- 
fused to  recognize  it,  and,  upon 
plaintiff's  refusal  to  pay  fare,  forci- 
bly ejected  him  from  the  train.  It 
was  held  that  plaintiff  had  a  right 
to  begin  his  journey  on  the  last 
coupon  at  Rochester  any  time  on 
September  26th,  and  to  continue  it 
to  New  York,  if  necessary,  on  Sep- 
tember 27th;  the  ticket  was  "used" 
when  accepted  at  Rochester,  and  as 
he  was  entitled  to  passage  to  New 
York,  the  stoppages  at  Cincinnati 
and  Cleveland  could  not  be  com- 
plained of:  Auerbach  v.  New  York 
&c.  R.  Co.,  89  N.  Y.  281;  s.  e.  42 
Am.  Rep.  290. 

™  Demilley  v.  Texas  &c.  R.  Co.,  91 
Tex.  215;  s.  c.  42  S.  W.  Rep.  540; 
aff'g  s.  c.  41  S.  W.  Rep.  147. 
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states  that  it  is  "good  for  one  continuous  passage  on  and  from  the 
date"  named  thereon,  and  also  that  it  can  not  he  sold,  but  can  he 
redeemed  within  ten  days  after  the  expiration  of  the  right  to  use 
it, — its  use  is  limited  to  the  date  which  is  indicated  thereon,  and  to 
such  further  time  as  is  necessary  to  complete  a  continuous  passage. ^^^ 
Where  a  ticket  called  for  a  "continuous  passage  within  one  day  of 
the  date  of  sale,"  the  purchaser  was  entitled  to  such  a  passage  from 
the  day  when  the  ticket  was  sold  to  him  in  fact,  although  it  was  so 
dated  as  to  bear  a  prior  date.^^* 

§  2601.  Statutes  Regulating  such  Tickets. — ^But  it  is  clearly 
competent  for  the  State  within  which  the  railway  is  operated,  to 
enact  a  different  regulation,  in  the  exercise  of  its  police  power ;^''' 
and  some  States  have  enacted  such  statutes.  In  Maine  it  is  enacted^*" 
that  no  railroad  company  shall  limit  the  right  of  a  ticket-holder  to 
any  given  train;  but  that  such  ticket-holder  shall  have  the  right  to 
travel  on  any  train,  whether  a  regular  or  an  express  train,  and  to 
stop  at  any  of  the  stations  at  which  such  train  stops,  and  that  such 
ticket  shall  be  good  for  a  passage,  as  above,  for  six  years  from  the 
day  it  is  first  used.^*^  Such  a  statute  can,  of  course,  have  no  applica- 
tion to  a  contract  of  interstate  or  international  carriage.  The  statute 
of  Maine,  consequently,  does  not  apply  to  a  railway  ticket  from  Port- 
land to  Montreal,  at  least  where  it  is  attempted  to  use  the  ticket 
beyond  the  limits  of  the  State  ;^*^  and  the  sound  view  clearly  is  that 
it  does  not  apply  to  any  portion  of  the  transit  whether  within  or 
without  the  State,  since  it  is  well  settled  that  passenger  transit  is 
commerce,  and  that  passenger  transit  across  the  boundaries  of  States 
is  interstate  commerce;  and  passenger  traffic  across  international 
boundaries  would  consequently  be  international  commerce.  A  con- 
tract for  a  continuous  passage  across  an  interstate  or  international 
boundary  would,  therefore,  be  a  contract  relating  to  interstate  or 
international  commerce;  and  it  would  not  be  competent  for  a  State, 
under  the  construction  placed  by  the  Supreme  Court  of  the  United 
States  upon  the  commerce  clause  of  the  Federal  Constitution,  to 
enact  a  statute  regulating  such  a  contract,  or  regulating  the  execu- 
tion of  any  part  of  it.^*^ 


^  Texas  &c.  R.  Co.  v.  Powell,  13  =«»  Dryden  v.  Grand  Trunk  R.  Co., 

Tex.  Civ.  App.  212;   s.  c.  35   S.  W.  60  Me.  512. 

Rep.  841.  ''^^  Carpenter   v.   Grand   Trunk   R. 

'»» Ellsworth  V.  Chicago  &c.  R.  Co.,  Co.,  72  Me.  388;  s.  c.  39  Am.  St.  Rep. 

95  Iowa  98;  s.  c.  29  L.  R.  A.  173;  63  340. 

N.  W.  Rep.  584.  ^  See,  generally,  in  support  of  the 

289  4  Thomp.  Corp.,  §  5512.  text,  Gloucester  Ferry  Co.  v.  Penn- 

™Pub.  Laws  Me.  1871,  chap.  223.  sylvania,  114  U.  S.  196;  Case  of  the 

68 


DUTY   TO    CAREY   ACCORDING   TO    UNDERTAKING.        [2d  Ed. 

§2602.  Tickets  "Good  for  This  Trip  Only;"  "Good  for  This  Day 
Only." — Under  the  operation  of  the  rule  of  the  preceding  section,  a 
ticket  having  on  its  face  the  words,  "Good  for  this  trip  only,"  entitles 
the  holder  to  a  passage  on  a  subsequent  day,  as  well  as  on  the  day  of 
its  date,  unless  it  contains  some  other  limitation  as  to  time;  since 
the  above  words  do  not  relate  to  time  or  prescribe  a  definite  trip  to 
which  the  ticket  is  applicable.^**  But  where  the  ticket  contains  on 
its  face  the  date  and  also  the  words,  "Good  for  this  day  only,"  it  is 
obviously  limited  to  the  day  of  its  date,  and  the  passenger  can  have 
under  it  only  a  continuous  passage  on  some  train  of  that  day,  without 
any  stop-over  privilege. ^*°  If  the  ticket  is  stamped  on  its  face,  "Good 
for  this  day  only,"  those  words  determine  .the  contract  between  the 
carrier  and  the  passenger;  so  that  the  mere  verbal  declarations  of 
the  company's  ticket  agent,  made  subsequent  to  the  purchase  of  such 
ticket,  as  to  its  being  good  at  any  time  thereafter,  will  not  constitute 
a  valid  contract,  in  the  absence  of  proof  that  the  agent  had  authority 
to  make  an  oral  contract  for  the  company,  varying  the  one  indicated 
by  the  ticket.^*"  The  words  on  a  railway  passage  ticket,  "For  this 
day  and  train  only,"  were  in  one  case  held  not  of  themselves  a  repre- 
sentation that  the  particular  train  which  the  purchaser  boarded  would 
stop  at  the  station  therein  named,  but  merely  that  it  was  good  on  that 
day  on  any  train  stopping  at  the  station  for  which  it  was  sold.^*'' 

State  Freight  Tax,  15  Wall.  (U.  S.)  posited  before  its  expiration,  and 
232,  281;  Pickard  v.  Pullman  South-  the  ticket  was  not  deposited  within 
em  Car  Co.,  117  U.  S.  34.  A  statute  that  time,  and  was  not  presented  for 
of  Texas  (Gen.  Laws  1893,  p.  97)  redemption  until  more  than  eleven 
■  imposes  a  penalty  for  refusing  to  days  after  its  date,  although  before 
redeem  a  ticket  presented  within  the  date  to  which  it  might  have  been 
ten  days  after  the  right  to  use  it  has  extended, — the  holder  of  it  could  not 
expired.  This  wholesome  statute  recover  from  the  carrier  the  statu- 
was  enacted  to  relieve  the  public  tory  penalty:  Missouri  &c.  R.  Co. 
against  the  rascally  practice  of  rail-  v.  Murphy  (Tex.  Civ.  App.),  35  S. 
way  carriers  who  refused  to  redeem  W.  Rep.  66  (no  off.  rep.).  Right  to 
tickets  having  a  time  limitation,  recover  this  statutory  penalty  is  eon- 
even  though  the  holders  might  be  fined  to  the  contract  expressed  in 
prevented  by  accident,  misfortune,  the  ticket,  and  is  not  enlarged  by 
or  circumstances  amounting  to  ne-  statements  issued  in  a  circular  by 
cessity,  from  using  them, — thereby  the  company,  announcing  excursion 
standing  upon  the  letter  of  the  con-  rates  for  the  round  trip:  Missouri 
tract,  keeping  the  money,  and  shirk-  &c.  R.  Co.  v.  Murphy,  supra. 
ing  the  performance  of  the  service  ^**  Pier  v.  Finch,  24  Barb.  (N.  Y.) 
for  which  they  had  been  paid.     It  is  514. 

scarcely  necessary  to  say  that  those  ^°  Gale  v.  Delaware  &c.  R.  Co.,  7 

railway   carriers   which   had   made  Hun  (N.  Y.)  670. 

the  practice  of  refusing  to  redeem  °"  Boice  v.  Hudson  River  R.  Co., 

such  tickets  at  all,   refused  to  re-  61  Barb.  (N.  Y.)  611.     See  also  Mc- 

deem  them  when  presented  after  the  Clure  v.  Philadelphia  &c.  R.  Co.,  Z^t 

expiration    of    the    ten    day    limit.  Md.  532. 

When,    therefore,     a     person    pur-  ^"Duling  v.   Philadelphia  &c.   R. 

chased  a  local  excursion  ticket,  good  Co.,  66  Md.  120;   s.  c.  5  Cent  >i;ap„ 

for  one  day  only,  with  the  privilege  570. 
of  having  the  time  extended  if  de- 
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§  2603.    Application   of   this    Eule   to    Commutation    Tickets. — 

Under  the  operation  of  a  rule  already  stated,^*'  a  commutation  ticket 
good  for  a  certain  number  of  miles  of  travel,  but  limited  by  its  terms 
to  be  used  within  a  certain  time,  is  ■worthless  after  the  expiration  of 
such  time,  and  the  holder  can  not  claim  transportation  under  it,  al- 
though the  number  of  miles  of  travel  guaranteed  by  it  have  not  yet 
been  exhausted.^^*  Similarly,  a  commutation  ticket  good  for  one 
thousand  miles'  travel  upon  two  roads  forming  one  continuous  line 
(issued  by  a  company  owning  one  road  and  leasing  the  other),  three 
hundred  miles  to  be  travelled  upon  one  road  and  seven  hundred  miles 
to  be  travelled  upon  the  other,  as  indicated  by  differently  colored 
figures, — does  not  entitle  the  holder  to  travel  upon  a  division  of  the 
road  after  the  number  of  miles  specified  for  that  division  have  been 
entirely  punched  out  of  the  ticket,  although  there  yet  remain  upon  the 
ticket  figures  for  the  other  division,  not  punched  out,  amounting  to 
the  number  of  miles  for  which  the  ticket  is  offered.''^'' 

§  2604.  Other  Applications  of  this  Rule. — It  is  scarcely  necessary 
to  say  that  if  the  time  limited  on  the  face  of  the  ticket  has  expired, 
and  the  passenger  refuses  to  pay  other  fare,  he  can  not  claim  dam- 
ages by  reason  of  being  expelled  from  the  train,  unless  the  expulsion 
takes  place  at  an  improper  place,  or  in  an  unlawful  manner.^^^  It 
has  been  held  that  a  stipulation  in  a  railroad  ticket,  sold  as  good  for 
thirty  days,  that  the  purchaser  shall  have  himself  identified  as  such 
at  the  terminal  point  of  his  journey,  and  that  the  ticket  shall  be  good 
for  fifteen  days  only  after  identification,  is  not  illegal  or  unreason- 
able, but  is  binding  on  the  passenger.^^^  One  court  has  gone  so  far 
as  to  hold  that  where  a  ticket  is  limited  to  expire  on  a  certain  date, 
a  passenger  is  not  entitled  to  ride  after  that  date,  although  he  has 
been  unable  to  use  the  ticket  at  an  earlier  date,  in  consequence  of  a 
delay  on  the  part  of  the  company  itself.^^^  In  the  construction  of  the 
language  of  such  a  ticket,  it  has  been  held  that  where  it  reads  that 
it  is  good  only  for  three  days  after  being  officially  signed  and  stamped, 
this  means  that  the  journey  must  be  completed  within  three  days 
after  it  is  so  signed  and  stamped,  and  not  that  the  passenger  is  at 
liberty  to  commence  the  journey  at  any  time  within  those  three 
days.2" 

''^Ante,  §  2599.  ^''^Rawitzky  v.  Louisville  &c.   R. 

=*»  Powell  V.  Pittsburgh  &c.  R.  Co.,  Co.,  40  La.  An.  47;  s.  c.  3  South.  Rep. 

25  Ohio  St.  70;  Sherman  v.  Chicago  387. 

&c.  R.  Co.,  40  Iowa  45;  Lillis  v.  St.  ="=  Pennsylvania   Co.   v.   Hine,   41 

Louis  &c.  R.  Co.,  64  Mo.  464.  Ohio  St.  276. 

^''"Terre  Haute  &c.  R.  Co.  v.  Fitz-  »«Gulf   &c.  R.   Co.  v.  Wright,   2 

gerald,  47  Ind.  79.  Tex.  Civ.  App.  463;   s.  c.  21  S.  W. 

"'Pennington  v.  Philadelphia  &c.  Rep.  399. 
R.  Co.,  62  Md.  95. 
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§  2605.  Application  of  this  Rule  in  the  Case  of  Connecting  Car- 
riers.— There  is  still  more  difficulty  in  applying  this  rule  in  the  ease 
of  connecting  lines.  But  it  is  clear  that  where  diilerent  railway 
lines  have  through  traffic  arrangements,  so  that  either  of  them  may 
sell  what  is  called  a  coupon  ticket  good  for  a  continuous  passage  over 
the  others,  each  of  them  is  hound  to  honor  the  ticket  and  to  act  in 
the  same  way  in  regard  to  the  rights  of  the  passenger  as  though  it 
had  sold  the  ticket  itself,  and  the  passenger  were  upon  its  own  vehicle. 
With  this  idea  in  view,  it  has  been  well  held  that  where  such  a  ticket 
expires  on  Sunddy,  and  the  last  connecting  line  runs  no  train  on  that 
day,  it  is  bound  to  carry  the  passenger  on  the  following  day.^^^  Upon 
the  same  conception,  it  has  been  held  that  if  such  a  ticket  is  a  joint 
contract  of  the  connecting  carriers,  and  the  passenger  is  delayed  by 
a  wreck  upon  the  line  of  one  of  them,  the  succeeding  carriers  must 
transport  him,  although,  in  consequence  of  the  wreck,  his  ticket  has 
expired.^'*  But  we  may  doubt  the  conclusion  of  the  same  court  that 
the  rule  is  otherwise  where  the  carrier  selling  the  ticket  acts  merely 
as  the  agent  of  the  other  carriers,  and  is  not  responsible  beyond  his 
own  line,  which  fact  is  expressed  on  the  ticket  itself.^^^  In  such  a 
case  it  would  seem  to  be  enough  that  there  is  a  through  traffic  ar- 
rangement among  the  connecting  carriers,  whereby  each  has  agreed 
that  the  first  carrier  shall  be  his  agent  in  selling  the  ticket  to  the 
passenger.  In  such  a  case,  surely  the  default  of  the  first  carrier  in 
forwarding  the  passenger  to  the  next  one  in  time,  ought  not  to  pre- 
vent the  passenger  from  insisting  that  the  next  one  shall  honor  the 
ticket  for  which  it  has  received,  or  will  receive,  the  consideration. 
One  court  has  held  that  a  railway  company  which  sells  an  excursion 
ticket  for  a  continuous  trip  over  its  own  and  connecting  lines,  lim- 
ited as  to  time,  providing  that  the  company  shall  not  be  liable  for 
any  delays  occurring  on  other  lines,  has  no  right  to  refuse  the  ticket 
because  not  presented  within  the  time  limited,  unless  such  limit  was 
reasonable  under  the  existing  circumstances  and  conditions,  and  un- 
less the  passenger,  by  reasonable  diligence,  might  have  completed 
his  journey  within  that  time.^^^ 

§  2606.  Extensions  of  Limited  Tickets. — ^If  the  time  limited  upon 
a  railway  ticket  has  been  extended  by  an  authorized  officer  of  the 
company,  and  the  conductor  of  the  company  refuses  to  give  effect  to 
the  extension,  the  passenger  will  have  a  right  of  action  for  the  result- 

^^ Little  Rock  &c.  R.  Co.  v.  Dean,  ""Gulf  &c.  R.  Co.  v.  Looney,  85 

43  Ark.  529;  s.  c.  51  Am.  Rep.  584.  Tex.  158;  s.  c.  16  L.  R.  A.  471;   19 

™  Gulf  &c.  R.  Co.  V.  Looney,  85  S.  W.  Rep.  1039. 

Tex.  158;  s.  c.  16  L.  R.  A.  471;  19  '"Gulf  &c.  R.  Co.  v.  "Wright,  2  Tex. 

S.  W.  Rep.  1039.  Civ.  App.  463;  s.  c.  21  S.  W.  Rep.  399. 
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ing  damages.^"  It  has  been  held  that  a  written  extension  of  time  on 
a  return  ticket,  indorsed  by  an  authorized  agent  before  its  expiration, 
will  be  effectual,  unless  the  expiration  was  made  subject  to  conditions 
or  contingencies  which  have  already  happened.^"" 

§2607.  Identity  of  the  Holder  of  the  Ticket.— Eailroad  com- 
panies, as  is  well  known,  issue  "mileage  tickets"  to  commercial  trav- 
ellers and  others,  and  "commutation  tickets"  to  the  residents  of 
suburban  towns,  at  reduced  rates  of  fare,  exacting  the  regular  fare 
from  casual  passengers.  In  order  that  these  mileage  and  commuta- 
tion tickets  may  not  be  loaned  or  sold  to  casual  passengers  and  used 
by  them  in  fraud  of  the  rights  of  the  company,  the  purchaser  of 
the  ticket  is  usually  required  to  sign  his  name  thereon,  and  the 
train  conductor  is  authorized  to  demand  his  signature  or  other  evi- 
dence of  identification.  Conditions  of  this  nature  in  mileage  books^^^ 
and  in  excursion  tickets,^**^  to  the  effect  that  if  the  ticket  is  presented 
by  a  person  other  than  the  purchaser  it  shall  be  void,  or  shall  be 
forfeited  to  the  company,  or  requiring  the  purchaser  to  identify  him- 
self as  such  at  his  point  of  destination  before  commencing  the  return 
passage,^"^  are  reasonable  and  valid.  Where  the  passenger  is  required, 
by  the  terms  of  such  a  ticket,  to  sign  it  upon  the  request  of  the  con- 
ductor, for  the  purpose  of  identification,  if  he  refuses  to  do  so,  he 
may  be  treated  as  a  trespasser  upon  the  train^**  and  ejected  there- 
from without  refunding  the  passage  money  which  he  may  have 
paid;^^^  and  this  although  the  ticket  agent  from  whom  he  bought 
the  ticket  sold  it  to  him  notwithstanding  his  refusal  to  sign  it.^^" 
Where  the  holder  of  a  round-trip  ticket  is  required  to  identify  him- 
self to  the  station  agent  of  the  company,  for  the  purpose  of  having 
his  ticket  stamped  in  order  that  it  may  be  used  on  the  return  voyage, 
the  agent  may  rightfully  refuse  so  to  stamp  the  ticket,  unless  the 

™  Randall  v.  New  Orleans  &c.  R.  train  on  the  ground  that  he  is  a 

Co.,  45  La.  An.  778;  s.  c.  13  South,  member  of  the  partnership  named 

Rep.  166.  on  the  face  of  the  ticket,  must  show 

^  Randall  v.  New  Orleans  &e.  R.  the   conductor   that   his   name   ap- 

Cc,  45  La.  An.  778;   s.  c.  13  South,  pears  endorsed  thereon,  in  compli- 

Rep.  166.  ance   with   the   conditions   specified 

='"  Eastman  v.   Maine  &c.  R.   Co.  on  the  reverse  side  of  the  ticket: 

(N.  H.),  46  Atl.  Rep.  54.  Granier  v.  Louisiana  &c.  Co.,  42  La. 

■"="  Dangerfield  v.  Atchison  &c.  R.  An.  880;  s.  c.  8  South.  Rep.  614. 

Co.   (Kan.),  61  Pac.  Rep.  405.  '"Ketcheson     v.     Southern     Pac. 

™Dangerfield  v.  Atchison  &c.  R.  Co.,  19  Tex.  Civ.  App.  288;   s.  c.  46 

Co.,  supra.  S.  W.  Rep.  907;  Dangerfield  v.  Atch- 

^°*  Southern  &c.  Co.  v.  Hamilton,  ison  &c.  R.  Co.  (Kan.),  s.  c.  61  Pac. 

54  Fed.  Rep.  468.     It  has  heen  held  Rep.  405. 

that    one    holding    a    commutation  ^°'' Ketcheson  v.  Southern  Pac.  Co., 

ticket,    and    claiming   the    right   to  19  Tex.  Civ.  App.  288. 
travel  as  a  passenger  on  a  railroad 
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passenger  satisfies  him  of  his  identity  as  the  purchaser  of  it;^^''  and 
the  holder  of  the  ticket  will  not  be  entitled  to  the  return  passage 
thereon  where  he  wholly  fails  to  identify  himself  to  the  -agent  of  the 
company,  and  have  the  ticket  signed,  dated  and  stamped  as  required 
by  the  contract  embodied  therein.^''*  If  the  ticket  is,  by  its  terms, 
subjected  to  forfeiture  to  the  company  if  used  by  any  person  other 
than  the  one  to  whom  it  is  issued,  the  company  will  have  no  right 
to  exact  the  forfeiture  of  it,  where  it  is  so  used  by  a  person  without 
the  permission  of  the  holder.^""  If  the  terminal  agent  of  the  carrier, 
in  case  of  a  round-trip  ticket,  fails  or  refuses,  upon  the  holder  iden- 
tifying himself  as  the  original  purchaser  of  it,  in  accordance  with 
its  terms,  correctly  to  stamp  it,  in  consequence  of  which  the 
holder  is  ejected  on  his  return  passage,  he  will  manifestly  have  an 
action  against  the  carrier  for  the  injury;  and  it  has  been  held  that 
he  will  have  such  an  action  although  the  ejection  takes  place  by  a 
connecting  carrier  while  the  passenger  is  attempting  to  make  the 
return  transit  over  the  line  of  such  carrier,  in  accordance  with  the 
terms  of  the  contract.^'" 

§  2608.    Collecting  Extra  Fare  from  Passengers  without  Tick- 

ets.^'^ — If  a  carrier  of  passengers  were  prohibited  from  imposing  some 
reasonable  penalty  upon  passengers  who  do  not  take  the  trouble  to 
purchase  their  passage  tickets  before  entering  the  carrier's  vehicle, 
the  carrier  could  maintain  no  effectual  check  upon  the  frauds  of  his 
own  conductors  or  train  agents.  With  tliis  fact  in  view,  railroad 
companies  and  other  carriers  have  generally  established  regulations 
requiring  passengers,  who  do  not  purchase  their  tickets  of  the  agent 
appointed  to  sell  the  same,  before  entering  the  carrier's  vehicle,  to 
pay  an  extra  fare  to  the  conductor  or  other  person  taking  up  tickets 
and  collecting  fares  thereon.  In  view  of  this  fact,  such  regulations 
have  been  generally  held  to  be  reasonable,  but  always  with  the  pro- 
viso that  the  carrier  has  afforded  the  passenger  a  reasonable  oppor- 
tunity to  purchase-  his  ticket  of  the  proper  agent  before  the  departure 
of  the  train  or  other  vehicle."'^    Thus,  it  has  been  held  that  a  regu- 

=»'Bethea  v.  Northeastern  R.  Co.,  ""Gulf  &c.  R.  Co.  v.  St.  John,  13 

26  S.  C.  91;  s.  c.  1  S.  E.  Rep.  372.  Tex.  Civ.  App.  257;   s.  c.  35  S.  W. 

"°«Wenz  v.  Savannah  &e.  R.  Co.,  Rep.  501. 

108  Ga.  290;  s.  c.  33  S.  E.  Rep.  970;  ^This  section  is  cited  in  §§  2612, 

Savannah  &c.  R.  Co.  v.  Wenz,  108  3141,  3218. 

Ga.  290;  s.  c.  33  S.  E.  Rep.  970.  ™McGowen  v.  Morgan's  &c.  Co., 

»"' Mueller  v.  Chicago  &c.  R.  Co.,  41  La.  An.  732;  s.  c.  6  South.  Rep. 

75  Minn.  109;   s.  c.  12  Am.  &  Bng.  606;  5  L.  R.  A.  817;  39  Am.  &  Eng. 

Rail.  Cas.  (N.  S.)  137;  77  N.  W.  Rep.  Rail.  Cas.  460;  State  v.  Hungerfora, 

566.  39  Minn.  6;  s.  c.  38  N.  W.  Rep.  628; 
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lation  of  a  railroad  company,  requiring  passengers  who  fail  to  pur- 
chase a  ticket  before  entering  the  cars  to  pay  ten  cents  more  than 
the  regular  fare,  for  which  an  extra  check  will  be  given  by  the  con- 
ductor, which  will  be  cashed  at  any  regular  ticket  office,  is  not  un- 
reasonable.^'* N"or  is  such  a  payment  so  refunded  a  part  of  the 
"fare  or  charge  for  transportation,"  within  the  meaning  of  a  statute 
fixing  the  maximum  rate  of  fare.^'*  In  some  cases  the  right  of  a 
railroad  company  to  charge  an  extra  price  for  the  carriage  of  those 
passengers  who  pay  their  fare  upon  the  train  is  guaranteed  by 
statute."^ 

§2609.   When  this  Extra  Fare  can  not  he  Demanded."" — The 

right  of  a  railway  company  to  demand  extra  fare  from  a  passenger 
who  does  not  purchase  a  passage  ticket  before  boarding  the  train, 
is  always  predicated  upon  the  premise  that  the  company  has  afforded 
the  passenger  a  reasonable  opporiunity  to  purchase  Ms  ticket  before 
the  departure  of  the  train.^''  If  the  passenger  is  not  afforded  this 
reasonable  opportunity,  but  is  compelled  to  board  the  carrier's  train 
without  first  purchasing  a  ticket,  he  will  have,  upon  tendering  to  the 


Chicago  &c.  R.  Co.  v.  Brisbane,  24 
111.  App.  463;  Hall  v.  South  Caro- 
lina R.  Co.,  25  S.  C.  564;  State  v. 
Goold,  53  Me.  279,  281  (where  the 
reason  of  the  rule  is  explained); 
Chicago  &c.  R.  Co.  v.  Parks,  18  111. 
460;  s.  c.  Thomp.  Carr.  Pass.  319; 
St.  Louis  &c.  R.  Co.  V.  Dalby,  19  111. 
353;  Stephen  v.  Smith,  29  Vt.  160; 
St.  Louis  &c.  R.  Co.  V.  South,  43  111. 
176;  Crocker  v.  New  London  &c.  R. 
Co.,  24  Conn.  249;  Porter  v.  New 
York  &c.  R.  Co.,  34  Barb.  (N.  Y.) 
353;  Bordeaux  v.  Erie  R.  Co.,  8  Hun 
(N.  Y.)  579;  State  v.  Chovin,  7  Iowa 
204;  Du  Laurans  v.  St.  Paul  &c.  R. 
Co.,  15  Minn.  49;  Indianapolis  &c. 
R.  Co.  v.  Rinard,  46  Ind.  293;  Jef- 
fersonville  &c.  R.  Co.  v.  Rogers,  38 
Ind.  116;  s.  c.  28  Ind.  1;  Hilliard  v. 
Goold,  34  N.  H.  230;  People  v.  Jill- 
son,  3  Park.  Cr.  Cas.  (N.  Y.)  234. 

"'Reese  v.  Pennsylvania  R.  Co., 
131  Pa.  St.  422;  s.  c.  6  L.  R.  A.  529; 
20  Pitts.  L.  J.  (N.  S.)  245;  47  Phila. 
Leg.  Int.  145;  7  Rail.  &  Corp.  L.  J. 
314;  41  Am.  &  Eng.  Rail.  Cas.  31; 
19  Atl.  Rep.  72;  25  W.  N.  C.  221. 

"*  Reese  v.  Pennsylvania  R.  Co., 
131  Pa.  St.  422;  s.  c.  6  L.  R.  A.  529; 
25  W.  N.  C.  221;  20  Pitts.  L.  J.  (N. 
S.)  245;  47  Phila.  Leg.  Int.  145;  7 
Rail.  &  Corp.  L.  J.  314;  41  Am.  & 
Eng.  Rail.  Cas.  31;  19  Atl.  Rep.  72. 

"'Laws  N.  Y.  1857,  p.  488,  chap. 
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228;  Code  Ala.  1876,  §  1698;  Laws 
Iowa  1874,  p.  61,  §  2;  Rev.  N.  J.  1877, 
p.  944,  §  164;  Nellis  v.  New  York  &c. 
R.  Co.,  30  N.  Y.  505;  Union  &c.  R. 
Co.  V.  Wolf,  54  Kan.  592;  s.  c.  38 
Pac.  Rep.  786. 

"""This  section  is  cited  in  §§  3141, 
3218. 

"^Atchison  &c.  R.  Co.  v.  Dwelle, 
44  Kan.  394;  s.  c.  24  Pac.  Rep.  500; 
Fordyce  v.  Manuel,  82  Tex.  527;  s.  c. 
18  S.  W.  Rep.  657;  Chicago  &c.  R. 
Co.  V.  Graham,  3  Ind.  App.  28;  s.  c. 
11  Rail.  &  Corp.  L.  J.  57;  29  N.  E. 
Rep.  170;  Georgia  R.  &c.  Co.  v.  Mur- 
den,  86  Ga.  434;  s.  c.  12  S.  E.  Rep. 
630;  Homiston  v.  Long  Island  R. 
Co.,  3  Misc.  (N.  Y.)  342;  s.  c.  52  N. 
Y.  St.  Rep.  1;  22  N.  Y.  Supp.  738; 
Phettiplace  v.  Northern  &c.  R.  Co., 
84  Wis.  412;  s.  c.  54  N.  W.  Rep. 
1092;  20  L.  R.  A.  483;  Forsee  v. 
Alabama  &c.  R.  Co.,  63  Miss.  66; 
Georgia  &c.  R.  Co.  v.  Asmore,  88  Ga. 
529;  s.  c.  16  L.  R.  A.  53;  15  S.  E. 
Rep.  13;  Chicago  &c.  R.  Co.  v.  Park, 

18  111.  460;  s.  c.  Thomp.  Carr.  Pass. 
319;   St.  Louis  &c.  R.  Co.  v.  Dalby, 

19  111.  352;  Chicago  &c.  R.  Co.  v. 
Flagg,  43  111.  364;  Du  Laurans  v. 
St.  Paul  &c.  R.  Co.,  15  Minn.  49; 
JefCersonville  &c.  R.  Co.  v.  Rogers, 
38  Ind.  116;  s.  c.  28  Ind.  1;  Indian- 
apolis &c.  R.  Co.  V.  RSnard,  46  Ind- 
293. 
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train  conductor  the  fare  which  he  would  have  paid  for  a  ticket  to 
his  destination,  the  precise  rights  which  he  would  have  had  if  he  had 
purchased  such  a  ticket.^'*  He  must  be  treated  as  a  passenger  right- 
fully on  the  train  after  having  paid  the  rightful  fare,  and  if  he  is 
compelled  to  pay  extra  fare  as  the  price  of  remaining  on  the  train, 
he  may  recover  it  in  an  action;^'*  or  if  he  is  expelled  from  the  train 
for  refusing  to  pay  such  extra  fare,  he  may  recover  damages.^*" 
Where  a  railroad  company  charges  passengers  without  tickets  a 
higher  rate  than  those  provided  therewith,  a  passenger  who  boards 
a  train  at  a  station  where  there  is  no  office  may  pay  such  higher  rate 
to  a  ticket  station,  and  there  buy  a  ticket  and  travel  for  the  reduced 
fare;  and  if  such  office  is  closed,  he  may  again  board  the  train  and 
travel  at  the  lower  rate.^*^  It  has  even  been  held  that  a  passenger, 
having  a  ticket  to  a  station  where  there  is  no  ticket  office,  can  not 
be  charged  an  extra  fare  imposed  upon  passengers  having  no  tickets, 
upon  his  determinimg,  while  on  the  train,  to  go  to  a  station  beyond 
that  for  which  his  ticJcet  calls,  although  a  provision  is  made  for  its 
subsequent  return  to  him;  and  his  failure  to  pay  such  additional 
charge  is  no  legal  justification  for  expelling  him  from  the  train.^*^ 


"'Atchison  &c.  R.  Co.  v.  Dwelle, 
44  Kan.  394;  s.  c.  24  Pac.  Rep.  500; 
Chicago  &c.  R.  Co.  v.  Graham,  3 
Ind.  App.  28;  s.  c.  11  Rail.  &  Corp. 
L.  J.  57;  29  N.  E.  Rep.  170;  Homis- 
ton  V.  Long  Island  R.  Co.,  3  Misc. 
(N.  Y.)  342;  s.  c.  52  N.  Y.  St.  Rep. 
1;  22  N.  Y.  Supp.  738;  Forsee  v. 
Alabama  &c.  R.  Co.,  63  Miss.  66; 
Georgia  &c.  R.  Co.  v.  Asmore,  88 
Ga.  629;  s.  c.  16  L.  R.  A.  53;  15  S.  B. 
Rep.  13;  Jeffersonville  &c.  R.  Co.  v. 
Rogers,  38  Ind.  116. 

™  Forsee  v.  Alabama  &c.  R.  Co., 
63  Miss.  66. 

^^  Phettiplace  v.  Northern  &c.  R. 
Co.,  84  Wis.  412;  s.  C..54  N.  W.  Rep. 
1092;  20  L.  R.  A.  483;  Forsee  v.  Ala- 
bama &c.  R.  Co.,  63  Miss.  66. 

'"Georgia  R.  &c.  Co.  v.  Murden, 
86  Ga.  434;  s.  c.  12  S.  E.  Rep.  630. 

"^  Phettiplace  v.  Northern  &c  R. 
Co.,  84  Wis.  412;  s.  c.  20  L.  R.  A. 
483;  54  N.  W.  Rep.  1092.  Contrary 
to  this,  it  has  been  held  that  if  the 
passenger  pays  his  fare  on  the  train 
from  one  station  to  another,  and 
thereafter  concludes  to  proceed  fur- 
ther, he  must  alight  and  procure  a 
ticket,  or  otherwise  he  may  be 
charged  the  extra  or  train  fare.  The 
rule  is  said  to  be  that  when  the  first 
journey  is  completed,  his  contract 
with  the  company  is  at  an  end,  and 


if  he  desires  to  make  a  new  con- 
tract, he  must  do  it  under  condi- 
tions applicable  to  an  original  con- 
tract: Chicago  &c.  R.  Co.  v.  Parks, 
18  111.  460;  s.  c.  Thomp.  Carr.  Pass. 
319.  A  passenger  paying  his  fare 
on  the  train  does  not  forfeit  his 
rights  by  failing  to  exhibit  a  rebate 
check  given  him  upon  a  demand  for 
further  payment  of  the  fare,  where 
he  did  not  have  it  in  mind,  and  the 
conductor  did  not  suggest  It  on  be- 
ing informed  that  the  fare  had  been 
paid;  and  he  can  recover  dam- 
ages for  an  ejection  from  the  train: 
Louisville  &c.  R.  Co.  v.  Goben,  15 
Ind.  App.  123;  s.  c.  43  N.  E.  Rep. 
890;  denying  rehearing  in  42  N.  E. 
Rep.  1116.  In  an  action  by  a  pas- 
senger on  a  street  railway  car,  on 
being  required  to  pay  additional 
fare  because  of  the  error  of  the  con- 
ductor in  delivering  him  a  transfer, 
where  no  malice  or  insult  is  shown, 
plaintiff  can  enjoy  the  consolation 
of  recovering  the  amount  of  money 
paid  over  and  above  the  regular  fare 
required  to  reach  the  point  to  which 
he  travelled:  Carr  v.  Toledo  Trac- 
tion Co.,  19  Ohio  C.  C.  281;  s.  c.  10 
Ohio  C.  D.  296.  See  Cleveland  &c. 
R.  Co.  V.  Quillen,  22  Ind.  App.  496. 
An  intending  passenger  on  a  rail- 
way train,  who  upon  being  told  by 
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§  2610.  When  Ticket  Offices  to  be  Kept  Open.^^''— For  this  pur- 
pose,  a  railway  company  is  under  an  obligation  to  keep  its  ticket 
offices  open  for  a  reasonable  length  of  time  before  the  departure  of 
every  train,  and  to  have  an  authorized  agent  in  such  offices  ready  to 
sell  tickets  to  intending  passengers  on  their  application;^'*  and 
where  it  invites  the  public  to  ride  at  a  special  rate  of  fare,  they  have 
the  right  to  expect  a  reasonable  opportunity  to  obtain  tickets,  either 
at  the  station  or  upon  the  train.^*^  But,  on  the  other  hand,  it  is 
under  no  duty  to  keep  its  train  waiting  at  a  station  beyond  its  schedule 
time  of  departure,  to  enable  a  passenger  to  procure  a  ticket  and 
thereby  pay  a  less  rate  of  fare  than  is  charged  when  payment  is  made 
upon  the  train  f^^  nor  to  keep  the  office  open  beyond  the  point  of  time 
at  which  persons  purchasing  tickets  would  be  able  to  reach  the  train 
before  it  should  begin  to  move.^^'  But  whether  it  is  bound  to  keep 
its  office  open  and  its  ticket  agent  in  attendance  down  to  the  time  of 
the  arrival  of  trains  which  are  belated,  or  only  down  to  its  schedule 
time  for  the  departure  of  any  particular  train,  has  called  forth  some 
difference  of  opinion.  The  Supreme  Court  of  Illinois,  qualifying 
its  earlier  holding,^**  took  the  view  that  the  time  to  which  the  railway 
company  must  keep  its  offices  open  is  the  published  or  fixed  time  for 
the  departure  of  the  train,  which  everybody  is  presumed  to  know. 
The  court  reasoned  that  if  a  person  should  see  fit  to  apply  at  the 
ticket  office  after  the  published  time  for  the  departure  of  the  train, 
he  could  not  demand  the  same  rights  and  privileges  as  those  who 
should  go  at  the  proper  time  for  their  tickets.  Any  other  rule,  the 
court  added,  would  oblige  the  railroad  company,  in  ease  its  trains 
were  delayed,  to  keep  a  person  stationed  in  its  office  until  the  belated 
train  might  arrive.^'*  ISTor  is  a  railroad  company  bound,  in  the 
absence  of  a  statute  providing  otherwise,  to  keep  its  stations  open 
at  small  places  where  travelling  is  comparatively  unfrequent,  at  all 
hours  both  night  and  day.^^° 

a  stranger  that  lie  is  too  late  to  get  3  Ind.  App.  28;  s.  c.  11  Rail.  &  Corp. 

a  ticket  at  the  ticket  office,  which  is  L.  J.  57 ;  22  N.  E.  Rep.  170. 

open,  boards  the  train  without  mak-  '''"Easton  v.  Waters,  4  Wills.  (Tex. 

ing  a  further  attempt  to  obtain  a  App.  Civ.  Cas.)   Ill;   s.  c.  16  S.  W. 

ticket,   is   liable   for   the   excess   of  Rep.  540. 

fare    authorized    by    Kansas    Laws  ^'    State  v.  Hungerford,  39  Minn. 

1886,  chap.  139:     Union  &c.  R.  Co.  6;  s.  c.  38  N.  W.  Rep.  628. 

V.  Wolf,  54  Kan.  592;   s.  c.  38  Pac.  ^The  earlier  holding  was  in  Chi- 

Rep.  786.  cago  &c.  R.  Co.  v.  Parks,  18  111.  460; 

'^  This  section  is  cited  in  §§  2634,  s.  c.  Thomp.  Carr.  Pass.  319. 

3113,  3141,  3156,  3218,  3219.  ^  St.  Louis  &c.  R.  Co.  v.   South, 

=^' Chicago  &c.  R.  Co.  v.  Parks,  18  43  111.  176;  followed  in  Chicago  &c. 

111.  460,   465,  opinion  by  Caton,   J.,  R.  Co.  v.  Brisbane,  24  111.  App.  463. 

using  strong  language;  s.  c.  Thomp.  But  see  Porter  v.  New  York  &c.  R. 

Carr.  Pass.  319.  Co.,  34  Barb.  (N.  Y.)  353. 

28=  Chicago  &c.  R.  Co.  v.  Craham.  ^  For  example,  a  regulation  of  a 
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§  2611.    When  Railroad  Waiting-Rooms  are  to  be  Kept  Open. — 

The  obligation  of  keeping  open  a  waiting-room  at  a  railway  station 
is  obviously  a  different  one  from  the  obligation  of  keeping  the  ticket 
ofSce  open  for  a  sufBeient  time  to  enable  passengers  to  purchase 
tickets  before  boarding  any  particular  train.  The  obligation  of 
keeping  the  waiting-room  at  a  station  open  during  the  long  intervals 
which  may  elapse  between  trains,  is  in  some  sense  the  obligation  of 
keeping  a  hotel.  A  regulation  for  closing  a  railroad  waiting-room 
after  the  departure  of  a  train,  until  thirty  minutes  before  the  de- 
parture of  the  next  train,  was  held  a  reasonable  one,  as  applied  to  a 
person  who  had  come  to  the  station  at  8  p.  m.  to  wait  for  a  train  at 
1 :30  A.  M.,  and  was  driven  out  of  the  room,  although  the  night  was 
cold,  to  wait  several  hours  until  the  regular  time  of  re-opening  the 
room;  but  it  was  thought  that  the  rule  might  not  be  reasonable  in 
case  of  through  passengers,  or  delayed  trains. ^°^ 

§  2612.  Statutory  Regulations  upon  this  Subject. — Statutory 
regulations  upon  this  subject  have  been  enacted  in  some  of  the  States, 
having  in  view,  on  the  one  hand,  the  protection  of  the  passenger, 
and,  on  the  other  hand,  the  protection  of  the  carrier.  We  have 
already  noticed  some  statutes  affirming  the  principle  of  the  common 
law  that  the  carrier  has  the  right  to  charge  an  extra  fare,  not  in 
itself  unreasonable,  from  passengers  who  do  not  purchase  tickets 
before  boarding  his  vehicle,  provided  he  has  given  them  a  reasonable 
opportunity  to  do  so.^"^  Under  a  statute  authorizing  an  additional 
charge  where  the  fare  is  paid  in  the  cars,  when  "a  ticket  might  have 
been  procured  within  a  reasonable  time  before  the  departure  of  the 
train,"^'^  it  has  been  held  not  necessary,  at  a  small  station,  that 
the  ticket  office  should  be  kept  open  to  the  very  moment  of  the  de- 
parture of  the  train.^^*  But  another  court  has  refused  to  admit  any 
exception  to  the  rule  imposed  by  a  statute,^"^  that,  unless  a  railroad 
company  keeps  its  ticket  office  open  for  thirty  minutes  before  the 
departure  of  a  train,  it  can  not  collect  extra  fare  from  a  passenger 
having  no  ticket.^°° 

railroad  company  that  a  station  at  24  L.  R.  A.  521,  to  the  effect  that 

a  village  of  less  than  fifty  inhabit-  such  closing  of  the  station  is  rea- 

ants,  should  be  open  for  the  transac-  sonable. 

tion  of  business  from  seven  a.  m.  to  ^  Ante,  §  2608. 

seven  p.   m.   only,   has  been  held  a  "°^  Iowa  Laws  1874,  ch.  68,  §  2. 

reasonable    regulation:      Louisville  '^Everett  v.  Chicago  &c.  R.  Co., 

&c.  R.  Co.  V.  Wright,  18  Ind.  App.  69  Iowa  15. 

125;  S.C.  45  Cent.  L.  J.  212;  45  N.  E.  ^»»Tex.  Act,  Apr.  10,  1883. 

Rep.  491.  "^  Missouri  &c.  R.  Co.  v.  McClana- 

^  Phillips  V.  Southern  R.  Co.,  124  han,  66  Tex.  530.    It  is  provided  by 

N.  C.   123;    s.  c.   45  L.  R.  A.  163;  statute  in  New  York,  that  "any  rail- 

32  S.  E.  Rep.  388;  citing  Webster  v.  road  company  which  shall  ask  and 

Fltchburg  R.  Co.,  161  Mass.  298;  s.  c.  receive  a  greater  rate  of  fare  than 
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§  2613.    Regulations  Bequiring  Passengers  Boarding  Cars  Outside 
of  Station  to  Fay  Extra  Fare,  although  they  have  Already  Faid  Fare 

in  the  Station. — It  has  been  held  that  a  regulation  of  a  street  railway 
company  requiring  that  persons  taking  passage  on  cars  outside  the 
station  must  pay  fare,  although  they  had  already  paid  fare  in  the 
station,  is  a  reasonable  one,  which  should  be  observed  by  the  pas- 
senger, and  that  it  is  error  to  refuse  so  to  instruct  the  jury.^'^  Where 
a  passenger,  having  paid  fare  in  the  station,  to  avoid  a  delay  of  twenty 
minutes  boarded  a  car  outside  the  station,  and  refused  to  pay  another 
fare  demanded  of  him  by  the  conductor,  and  was  thereupon  put  off 
after  the  car  had  started, — it  was  held  that  the  fact  that  the  car 
had  been  started  by  the  conductor  with  knowledge  that  the  plaintiff 


that  allowed  by  law  shall  forfeit 
?50,  which  sum  may  he  recovered, 
together  with  the  excess  so  received, 
by  the  party  paying  the  same,"  etc. : 
Laws  N.  Y.  1857,  p.  432,  chap.  185. 
By  a  statute  passed  the  same  year, 
it  is  provided  that  the  New  York 
Central  Railroad  Company,  "at  ev- 
ery station  on  its  road  where  a  tick- 
et-office is  now  or  may  hereafter  be 
established,  shall  keep  the  same 
open  for  the  sale  of  tickets  at  least 
one  hour  prior  to  the  departure  of 
each  passenger  train  from  such  sta- 
tion": Id.,  488,  chap.  228,  §  1.  The 
right  to  charge  persons  paying  their 
fare  upon  the  train  five  cents  extra 
is  also  guaranteed  by  this  statute: 
Id.,  §  2.  In  a  case  arising  under  these 
provisions,  the  facts  were  that  the 
plaintiff  was  in  the  neighborhood  of 
the  ticket-office  and  had  ample  op- 
portunity to  procure  his  ticket  be- 
fore the  arrival  of  the  train.  He 
waited,  however,  until  he  heard  the 
whistle  of  the  engine  of  the  ap- 
proaching train,  and  then  went  to 
the  office  to  procure  his  ticket.  The 
ticket  agent  was  absent,  but  came  in 
from  the  train,  without  the  key  to 
the  ticket  drawer,  which  had  been 
taken  off  by  a  person  in  charge  of 
the  office  on  the  approach  of  the 
train.  The  train  was  behind  time, 
but  the  office  had  been  kept  open 
up  to  the  published  time  of  the  de- 
parture of  the  train.  The  passen- 
ger having  been  compelled  to  pay 
the  five  cents  extra,  the  usual  fare, 
brought  an  action  for  the  statutory 
penalty.  The  court  held  that  the 
company  was  required  to  keep  its 
ticket-office  open  until  the  actual  de- 
parture of  the  train;  and  if  they 
closed  it  prior  to  that  time,  passen- 
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gers  afterwards  applying  for  tickets 
could  not  be  charged  the  additional 
fare;  furthermore,  that  if  the  com- 
pany have  nobody  at  the  office  to 
furnish  a  ticket,  it  is  not  open  with- 
in the  meaning  of  the  statute:  Por- 
ter V.  New  York  &c.  R.  Co.,  34  Barb. 
(N.  Y.)  353.  By  the  same  statute  it 
is  provided  that  the  New  York  Cen- 
tral Railroad  Company  shall  not  be 
required  to  keep  their  ticket-offices 
open,  except  at  Utica  and  six  other 
places,  between  the  hours  of  nine 
o'clock  p.  M.  and  five  o'clock  a.  m. 
A  passenger  applied  at  the  Utica 
office  at  about  one  o'clock  a.  m.,  and 
found  it  closed,  and  thereupon  took 
his  seat  in  the  cars.  The  extra  five 
cents  was  demanded  and  paid.  In 
an  action  for  this  excess  and  the 
statutory  penalty,  the  court  held 
that  the  extra  fare  could  only  be 
demanded  when  the  passenger 
failed  to  purchase  his  ticket  at  an 
established  office  which  was  open: 
Nellis  V.  New  York  &c.  R.  Co.,  30  N. 
Y.  505.  Construction  of  Ky.  Stat, 
§  784,  requiring  ticket  offices  and 
waiting  rooms  to  be  kept  open  at 
least  thirty  minutes  before  the  de- 
parture of  a  passenger  train  from  a 
"regular  passenger  depot"  from 
which  such  trains  start  or  at  which 
they  regularly  stop — with  the  con- 
clusion that  it  does  not  require 
ticket  offices  and  waiting  rooms  to 
be  kept  open  for  night  trains,  where 
the  company  had  never  kept  such 
rooms  open  for  the  sale  of  tickets 
for  night  trains:  Louisville  &c.  R. 
Co.  V.  Com.,  19  Ky.  L.  Rep.  1462; 
s.  c.  43  S.  "W.  Rep.  458. 

''"Nashville  St.  R.  Co.  v.  Griffin, 
104  Tenn.  81;  s.  c.  57  S.  W.  Rep.  153. 
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had  paid  a  fare  was  not  an  acceptance  of  him  as  a  passenger  and  a 
waiver  of  the  rule  as  to  him.^"^  Where,  such  a  regulation  being  in 
force,  the  plaintiff  paid  his  fare  in  the  station,  and,  seeing  the  car 
that  he  wished  to  take  standing  just  outside,  ran  for  it  and  boarded 
it,  in  order  to  save  a  delay  of  twenty  minutes  in  waiting  for  another 
car,  and  the  conductor  demanded  another  fare,  which  was  refused,  and 
the  plaintiff  was  ejected  from  the  car  in  such  a  manner  as  to  injure 
him, — it  was  held  that  the  regulation  of  the  company  was,  under 
the  circumstances,  unreasonably  enforced,  and  the  plaintiff  was  en- 
titled to  recover  damages.^'* 

§  2614.  Illegible  Tickets. — Whether  a  passenger  will  be  entitled 
to  ride  upon  a  ticket  which  is  so  illegible  that  the  train  conductor 
can  not  read  it,  would  seem  to  depend  upon  the  solution  of  the  in- 
quiry whether  the  ticket  was  sold  to  the  passenger  in  that  condition, 
and  whether  he  received  it  in  that  condition  without  any  fault  on 
his  part.  We  must  therefore  read  with  this  qualification  a  decision 
to  the  effect  that  a  railroad  company  is  liable  for  the  refusal  of  a 
conductor  to  accept  a  genuine  ticket  and  for  collecting  an  extra  fare 
of  the  passenger  under  a  threat  of  ejection,  merely  because  the  color 
of  the  passenger's  ticket  has  been  accidentally  washed  off  or  has 
faded.^""  It  has  been  held  that  the  fact  that  a  ticket  which  a  pas- 
senger receives  in  an  illegible  condition  is  collected  by  the  gateman 
of  the  company,  does  not  impose  upon  the  passenger  the  duty  of 
getting  the  indorsement  of  a  ticket  receiver  as  to  its  validity;  and 
further,  that  a  rule  of  the  railroad  company,  making  such  a  require- 
ment, is  unreasonable,  because  it  would  subject  a  passenger  to  great 
inconvenience  and  might  cause  him  to  lose  his  train.^"^  While  a 
regulation  of  the  company  requiring  conductors  to  reject  tickets  ap- 
•pearing  to  have  been  altered  may  be  reasonable  and  the  conductor 
be  justified,  yet  if  the  appearance  of  the  ticket  was  due  to  a  mistake 
of  the  ticket  agent,  the  company  will  be  liable  for  the  refusal  of  the 
conductor  to  allow  the  passenger  to  travel.'"^ 

^'Nashville  St.  R.  Co.  v.  Griffin,  conductor  a  ticket  which  is  so  mu- 

suvra.  tilated  that  the  conductor  can  not 

""^  Nashville  St.  R.  Co.  v.  Griffin,  tell  whether  it  is  valid  or  not,  and 

supra.  the  conductor  refuses  to  recognize 

'*'*' Chicago  &c.  R.  Co.  v.  Conley,  6  it,  the  company  will  not  be  liable, 

Ind.  App.  9;  s.  c.  32  N.  E.  Rep.  96,  provided  its  defective  condition  was 

865.  due  to  the  fault  of  the  passenger: 

^1  Northern  &c.  R.  Co.  V.  O'Connor,  Houston  &c.  R.  Co.  v.  Crone   (Tex. 

76  Md.  207;  s.  c.  16  L.  R.  A.  449;  24  Civ.  App.),  37  S.  W.  Rep.  1074   (no 

Atl.  Rep.  449.  off.  rep.).    If  the  ticket  is  so  muti- 

^  McGinnis  v.  Missouri  &c.  R.  Co.,  lated  that  the   conductor  can   not, 

21  Mo.  App.  399;  s.  c.  4  West.  Rep.  from  an  examination,  tell  whether 

lift?,    Sf  a  passenger  presents  to  the  or  not  it  has  expired  by  its  time 
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§  2615.  Meaningless  Conditions  in  Tickets. — A  condition  in  a 
railroad  ticket  as  to  travelling  "via  direct  line,"  is  meaningless  and 
will  be  rejected  in  a  suit  for  ejection  of  the  passenger,  where  each 
of  three  possible  routes  is  circuitous,  although  one  is  shorter  than 
the  others.'"* 

§  2616.  Commutation,  Coupon  and  Round-trip  Tickets. — A  stipu- 
lation in  a  commutation  book,  or  book  of  railroad  tickets,  that  cou- 
pons therefrom  are  not  good  if  detached^  is  a  reasonable  condition;*"* 
and  the  same  rule  would  undoubtedly  hold  good  in  the  case  of  the 
ordinary  coupon  ticket  which  is  sold  by  one  railway  company  for  a 
continuous  passage  over  its  own  line  and  other  connecting  lines.  But 
it  has  been  held  that  an  excursion  ticket  having  the  words  "Not 
good  for  passage,"  on  the  going  part  of  the  ticket,  and  the  words 
"if  detached"  on  the  returning  part,  is  valid  when  both  parts  are 
presented  together  at  the  same  time,  to  the  same  conductor,  on  the 
going  trip,  although  the  parts  have  become  separated  by  inadvert- 
ence.^"^ But  where  a  passenger  attempts  to  use  the  return  part  of 
a  round-trip  ticket  before  using  the  going  part,  this  does  not  au- 
thorize the  conductor  to  demand  that  he  surrender  the  whole  ticket, 
nor  justify  a  conductor  in  refusing  to  accept  the  return  part,  when 
detached  by  the  passenger  in  his  presence,  although  the  other  part 
is  marked  "Not  good  if  detached,"  and  may  be  worthless.*""  The 
condition  that  the  coupons  of  a  railway  commutation  ticket  will  not 
be  good  if  detached,  is  one  which  may  be  and  is  waived  by  the  habitual 
action  of  the  company ;  and  where  the  condition  has  been  customarily 
disregarded  by  the  conductor,  a  passenger  who  has  taken  only  a  de- 
tached coupon  is  entitled  to  have  it  accepted,  unless  reasonable  no- 
tice of  an  intended  revocation  of  the  waiver  has  been  given;  and  this 
can  not  be  first  given  on  the  presentation  of  such  coupon.*"''  The 
mere  fact  that  a  railroad  company  has  been  accustomed,  on  a  given 
day  in  each  week,  to  sell  round-trip  tickets  between  two  stations 
along  its  line  of  road  at  a  rate  of  fare  below  the  maximum  rate  fixed 
by  law,  does  not  entitle  a  person,  who  fails  to  procure  such  ticket  by 
reason  of  the  fact  that  the  agent  is  absent  and  the  ticket  office  is 

limitation,  then  it  has  been  held  to        ^"Norfolk  &c.  R.  Co.  v.  Wysor,  82 

he  the  duty  of  the  conductor  to  ac-  Va.  250. 

cept  as  true  the  statement  of  the        '°°  Whightman  v.   Chicago  &c.  R. 

passenrer  that  it  has  not  expired,  Co.,  73  Wis.  169;  s.  c.  40  N.  W.  Rep. 

in  the  absence  of  knowledge  to  the  689;  2  L.  R.  A.  185. 
contrary:     Houston    &c.    R.    Co.    v.        ""' Chicago  &c.  R.  Co.  v.  Holdridge, 

Crone,  supra.  118  Ind.  281;  s.  c.  20  N.  B.  Rep.  837. 
=">=  Dancey  v.  Grand  Trunk  R.  Co.,        ^  Thompson     v.     Truesdale,     61 

19   Ont.  App.   664;    s.   c.   52   Am.   &  Minn.  129;  s.  c.  63  N.  W.  Rep.  259. 
Eng.  Rail.  Cas.  181. 
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closed,  to  be  carried  the  round  trip  between  such  stations  upon  a 
tender  to  the  conductor  of  the  fare  which  the  company  has  been  in 
the  past  accustomed  to  charge.  The  closing  of  the  ticket  office  is 
prima  facie  evidence  that  the  company  intended  to  abandon  its  cus- 
tom^ which  it  had  a  right  to  do ;  and,  in  the  absence  of  facts  showing 
that  such  was  not  its  intention,  such  custom  can  not  be  relied  on  to 
constitute  a  contract  of  carriage  at  the  reduced  rate  which  the  com- 
pany was  formerly  in  the  habit  of  charging.^"**  The  conductor  has 
the  right  to  determine  from  what  part  of  a  railroad  mileage  book  the 
coupons  to  pay  the  passenger's  fare  shall  be  taken,  under  a  provision 
of  the  contract  annexed  to  the  book,  that  the  coupons  shall  be  de- 
tached by  the  conductor;  and  the  taking  of  coupons  from  a  different 
part  of  the  book  than  that  indicated  by  the  passenger  does  not  con- 
stitute a  conversion  of  the  book.^"* 

§  2617.  Rights  of  Persons  Travelling  on  Free  Passes.^" — Th^ 
high  degree  of  care  which  the  law  puts  upon  carriers  of  passengers 
extends  to  the  protection  of  persons  travelling  lawfully,  although 
gratuitously,  or  by  invitation,  upon  the  vehicle  of  the  carrier,  so  that 
any  negligence  of  the  carrier,  or  of  his  servants,  whereby  such  a  per- 
son is  injured,  may  well  deserve  the  epithet  of  gross.^^^  It  is  there- 
fore easy  to  conclude  that  a  railroad  company  is  liable  for  an  injury 
to  a  person  travelling  on  a  free  pass  arising  from  gross  negligence, ^'^^ — 
a  subject  considered  in  a  future  chapter.^^^  Upon  the  question 
whether  a  stipulation  contained  in  a  pass  issued  to  a  person  as  a 
mere  gratuity,  which  exempts  the  carrier  from  liability  for  injury  to 
the  holder  of  the  pass  under  any  circumstances,  whether  it  proceeds 
from  the  negligence  of  the  carrier  or  his  agents  or  otherwise,  is  valid, 
there  is  a  difference  of  judicial  opinion.  One  view  is  that  the  recipient 
of  such  a  pass  may  agree  with  the  donor  of  it  that  he  will  stand  in  the 
position  of  a  bare  licensee,  and  that  such  a  condition  will  hence  be 
binding  upon  him.^^*    But,  as  a  railroad  company  is  liable  to  a  tres- 

™» Johnson  v.  Georgia  R.  &c.  Co.,  7  Wash.  528;  s.  c.  22  L.  R.  A.  794; 

108  Ga.  496;  s.  c.  34  S.  E.  Rep.  127.  35  Pac.  Rep.  422.    In  New  Jersey  a 

""Eaton  v.  Mclntlre,  88  Me.  578;  person  using  a  pass  as  a  gratuity 

s.  c.  34  Atl.  Rep.  525.  can  not  recover  against  the  carrier 

°'°  This  section  is  cited  in  §§  3328,  for  such  injuries,  though  such  in- 

3492.  juries  are  caused  through  the  neg- 

'"  Philadelphia     &c.     R.     Co.     v.  ligence    of   the   carrier's    servants: 

Derby,  14  How.  (IT.  S.)  468;  Steam-  Camden  &c.  R.  Co.  v.  Bausch  (Pa.), 

boat  New  World  v.  King,  16  How.  6  Cent.  Rep.  121  (no  off.  rep.);  de- 

(U.  S.)  469.  cided  on  the  authority  of  Kinney  v. 

'"  Illinois   R.   Co.   v.   O'Keefe,    63  Central  R.  Co.,  34  N.  J.  L.  513,  where 

111.  App.  102.  numerous     authorities     sustaining 

''^Post,  §  2720,  et  seq.  this  ruling  are  cited. 

»!*  Muldoon  v.  Seattle  City  R.  Co., 
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passer  or  a  mere  licensee  for  a  willful  or  wanton  injury  f"  or  for 
an  injury  which  is  special  to  him,  and  which  proceeds  from  a  want 
of  ordinary  or  reasonable  care  after  his  discovery  by  the  servants  of 
the  carrier  in  a  position  of  dangerous  exposure, — it  is  difficult  to  say 
on  what  ground  any  contract  which  a  person  riding  on  a  carrier's 
vehicle  may  make,  ought  be  held  to  release  the  carrier  from  liability 
for  such  an  injury.  The  other  view  is  that  a  common  carrier  of 
passengers,  employing  the  powerful  but  dangerous  agency  of  steam, 
can  not  relieve  himself  by  any  contract  from  his  duty  to  exercise  the 
greatest  possible  care  and  diligence  to  secure  the  safety  of  his  pas- 
sengers ;  and  the  fact  that  a  passenger  when  injured  is  travelling  on 
a  free  pass,  by  which  he  assumes  all  the  risk  of  accident  or  damage, 
whether  occurring  from  negligence  or  otherwise,  is  no  defense  to  an 
action  to  recover  for  an  injury  on  the  ground  that  it  was  caused 
by  the  negligence  of  the  company  or  its  employes.^^"  This  rule  was 
applied  to  an  employe  of  a  railroad  company  who  was  injured  while 
travelingi  on  business  of  his  own,  on  an  employes'  pass,  which  con- 
tained a  stipulation  exempting  the  railway  company  from  liability 
for  the  negligence  of  its  agents  or  otherwise.  It  was  held  that  he 
was  a  passenger,  and  that  an  action  to  recover  for  the  injury  visited 
upon  him  was  governed  by  the  principles  applicable  to  the  relation  of 
carrier  and  passenger,  and  not  by  those  applicable  to  the  rela- 
tion of  master  and  servant;  and  that  the  stipulation  relieving  the 
railway  company  from  liability  for  negligence  would  not  be  enforced 
against  the  plaintifE,  although  he  voluntarily  assented  to  it.'^^ 

•"'  Post,  §  3307.  discharge  of  his'  duties  as  such,  and 
™  Farmers'  Loan  &c.  Co.  v.  Baltl-  receiving  as  compensation  therefor 
more  &c.  R.  Co.,  102  Fed.  Rep.  17;  a  specified  sum  and  such  pass, 
Vette  V.  Harmon,  102  Fed.  Rep.  17.  which  he  can  use  in  his  private  as 
'"Whitney  v.  New  York  &c.  R.  well  as  in  his  official  business,  is 
Co.,  102  Fed.  Rep.  850.  A  mere  not  a  "free  pass"  within  the  mean- 
statement  made  to  a  railway  em-  ing  of  N.  Y.  Const.,  art.  13,  §  5, 
ploye,  by  an  official  of  the  company,  prohibiting  any  public  officer  from 
in  giving  him  a  pass,  that  in  riding  receiving  any  such  pass:  Demp- 
upon  it  he  waived  all  right  of  ac-  sey  v.  New  York  &c.  R.  Co.,  146  N. 
tion  against  the  company  in  case  of  Y.  290;  s.  c.  66  N.  Y.  St.  Rep.  651; 
injury,  was  held  not  to  relieve  the  40  N.  B.  Rep.  867.  It  has  been  held 
company  from  liability  for  future  that  the  use  over  railroads  of  free 
acts  of  negligence  in  relation  to  passes  signed  by  the  Secretary  of 
such  employe  while  he  was  being  State,  under  statutory  authority,  by 
transported  home  from  work  with-  puilic  officers  while  engaged  in  the 
out  any  pass  or  special  agreement:  public  business,  is  not  prohibited 
Pendergast  v.  Union  R.  Co.,  41  N.  Y.  by  N.  Y.  Const.  1895,  art.  13,  §  5, 
Supp.  927;  s.  c.  10  App.  Div.  207.  prohibiting  any  public  officer  from 
Upon  the  question  what  is  a  free  receiving  "for  his  own  use  or  ben- 
pass,  it  has  been  held  that  an  an-  efit"  any  free  pass:  Re  Railroad 
nual  pass  from  a  railroad  company  Comrs.,  11  Misc.  (N.  Y.)  103;  s.  c. 
to  a  railroad  policeman  travelling  32  N.  Y.  Supp.  1115;  66  N.  Y.  St. 
over  the  lines  of  the  company  in  the  Rep.  570. 
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§  2618.  Actions  by  Bailroad  Companies  against  Passengers  to  Re- 
cover Fares. — Actions  of  this  kind  are  very  unusual;  but  one  case 
is  found  where  a  railroad  company  was  so  small  as  to  bring  an  action 
against  a  passenger  to  recover  the  fare  for  a  transit  of  a  few  miles, 
in  which  action  the^  railroad  company  succeeded  in  recovering  the 
sum  of  forty-eight  cents.  The  defendant  was  the  holder  of  a  season 
ticket  over  the  road  of  the  plaintiff,  and,  by  a  mistake,  in  which  he 
appears  to  have  been  aided  by  the  gate-heeper  of  the  plaintiff,  got 
upon  a  train  which  did  not  regularly  stop  at  the  station  which  was 
his  destination.  The  ticket  contained  the  words  "good  only  for 
passage  on  train  which  stops  regularly  at  the  station  named."  The 
train  did  not  stop  regularly  at  the  station  named,  which  was  Wal- 
pole,  but  stopped  at  Franklin,  which  was  the  next  station  beyond. 
The  conductor  refused  the  coupon,  on  the  ground  that,  as  the  train 
did  not  stop  at  Walpole,  the  ticket  was  not  good  on  that  train,  and 
demanded  the  fare  to  Franklin,  which  the  passenger  refused  to  pay. 
The  conductor  did  not  eject  the  passenger,  but  merely  reported  the 
matter  to  the  company;  and  the  great  and  powerful  corporation 
brought  an  action  against  the  passenger  to  recover  fare  from  Boston 
to  Franklin.  The  evidence  showed  that  at  Walpole,  the  station 
called  for  by  the  ticket,  the  railroad  crossed  another  at  grade,  and 
that,  because  of  the  grade  crossing,  the  train  stopped  about  five  hun- 
dred feet  from  the  station.  The  evidence  also  showed  that  on  two 
other  occasions  conductors  of  this  train  had  accepted  the  defendant's 
coupon,  and  that  he  had  alighted  when  the  train  so  stopped.  The 
railroad  company  recovered  a  judgment  for  forty-eight  cents,  which 
was  the  fare  to  Walpole,  but  did  not  recover  anything  for  carrying 
the  defendant  from  Walpole  to  Franklin.  This  judgment  was  af- 
firmed. So  far  as  the  writer  can  see,  the  only  questions  of  law  ruled 
in  this  case  were  that  the  fact  that  the  conductor  of  the  particular 
train  had,  on  two  previous  occasions,  taken  up  the  coupons  for  the 
passage  to  Walpole,  did  not  amount  to  a  waiver  of  the  provision  of 
the  season  ticket;  and  that  the  defendant  could  not  avail  himself 
of  the  rule  that  a  passenger  who,  by  mistake,  takes  a  wrong  train, 
is  not  subject  to  pay  for  his  ride  to  the  first  station  at  which  he  has 
the  opportunity  to  alight,  as  a  defense  to  the  action.'^® 

§2619.  Other  Holdings  Relating  to  Railway  Tickets. — Where 
the  plaintiff  sues  for  damages  for  a  wrongful  ejection  from  a  train 
upon  which  he  was  travelling  on  a  mileage  ticket,  and  the  defendant 
pleads  that  the  ticket  was  issued  upon  the  condition  of  which  plaintifi: 

""'New  York  &c.  R.  Co.  v.  Feely,  163  Mass.  205;  s.  c.  40  N.  E.  Rep.  20. 
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had  notice,  that  it  was  not  available  over  that  portion  of  the  road 
upon  which  he  was  travelling,  evidence  that  the  defendant  had  sold 
the  same  kind  of  ticket  to  another  person  about  the  time  of  the  sale 
to  plaintiii,  and  that  such  ticket  was  used  without  objection  by  the 
company,  is  inadmissible.^^"  The  fact  that  one  conductor  accepts 
less  than  the  regular  fare  from  a  passenger,  does  not  preclude  an- 
other conductor  on  the  same  train  from  subsequently  demanding  the 
proper  fare.^^" 

Aeticlb  III.     Special  Conteacts  op  Carriage. 


Section" 

2624.  Special  contracts  for  carriage. 

2625.  Special   contracts   printed   on 

commutation  tickets. 

2626.  Assent  of  passenger  to  condi- 

tions in  such  contracts — 
theory  under  which  assent 
presumed. 


Section 

2627.  Doctrine    that    knowledge    of 

conditions  must  be  brought 
home  to  him. 

2628.  Waiver  of  conditions  in  paa 

sage  tickets. 

2629.  Circumstances     where     thera 

was  no  such  waiver. 

2630.  Tickets      procured      through 

fraud. 


^'' Oppenheimer  v.  Denver  &c.  R. 
Co.,  9  Colo.  320.  A  public  notice, 
advertising  an  excursion  from  one 
city  to  another  on  the  defendant's 
railroad,  gave  residents  of  T.,  a 
town  on  the  line  of  another  road 
connecting  with  the  defendant's 
road  at  E.,  the  right  to  make  the 
return  trip  to  E.  on  the  express 
train.  The  plaintiff  lived  at  T.,  but 
drove  to  E.  in  his  carriage  to  take 
the  train,  and  returned  on  the  ex- 
press train.  There  was  no  restric- 
tion as  to  the  manner  in  which  per- 
sons coming  from  T.  should  travel 
to  E.  It  was  held,  on  trial  for  his 
forcible  ejection  therefrom,  that  ev- 
idence of  the  privilege  given  to  res- 
idents of  T.  was  properly  admitted: 
Baltimore  &c.  R.  Co.  v.  Kirby,  91 
Md.  313;  s.  c.  46  Atl.  Rep.  975.  The 
fact  that  a  ticket  on  which  a  pas- 
senger is  riding  does  not  include  the 
fare  for  crossing  a  bridge,  and  that 
the  passenger  does  not  offer  the  le- 
gal rate  of  fare, — does  not  afford  a 
defense  on  the  part  of  the  railway 
company  to  an  action  for  damages 
caused  by  threatening  to  put  him 
off  unless  he  pays  an  extortionate 
fare, — since  it  is  the  duty  of  the 
carrier  to  demand  the  proper  fare: 


Galveston  &c.  R.  Co.  v.  Patterson 
(Tex.  Civ.  App.),  46  S.  W.  Rep.  848 
(no  off.  rep.). 

"  Cox  V.  Los  Angeles  &c.  R.  Co., 
109  Cal.  100;  s.  c.  41  Pac.  Rep.  794. 
Circumstances  under  which  a  pas- 
senger holding  a  season  ticket  not 
good  for  passage  on  trains  not  stop- 
ping regularly  at  the  place  of  his 
destination,  is  not  justified  in  be- 
lieving that  he  can  take  a  train 
not  stopping  regularly  there,  by  the 
gate-Jceeper's  afifirmative  answer  to 
his  inquiry:  New  York  &c.  R.  Co. 
V.  Feely,  163  Mass.  205;  s.  c.  40  N. 
E.  Rep.  20.  It  has  been  held  that  a 
railroad  company  which  had  adopt- 
ed a  rule  of  Issuing  a  one-thousand- 
mile  ticket  to  each  newspaper  which 
does  its  advertising,  has  the  right 
to  take  up  and  cancel  such  a  ticket 
which  it  had  been  Induced  to  issue 
to  an  employs  of  such  a  newspaper, 
to  whom  the  editor  was  indebted, 
on  a  false  representation  by  the  edi- 
tor that  he  was  still  in  the  employ 
of  the  newspaper,  upon  discovering 
the  fraud.  If  such  employe  had  no- 
tice of  it:  Moore  v.  Ohio  River  R. 
Co.,  41  W.  Va.  160;  s.  c.  23  S.  E. 
Rep.  539. 
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§  2624.  Special  Contracts  for  Carriage. — Special  contracts  for  car- 
riage may  be  made,  subject  to  the  qualification  that  they  will  not  bind 
the  carrier  on  the  one  hand,  unless  made  by  an  authorized  agent;  nor 
the  passenger  on  the  other  hand,  where  they  contain  provisions  ex- 
onerating the  carrier  from  the  performance  of  his  public  duties, 
which  provisions  are  contrary  to  law  and  to  public  policy.  .For  in- 
stance, an  agreement  made  by  a  train  condiictor  with  a  passenger,  in 
known  violation  of  the  public  arrangements  of  the  company  for 
operating  its  road,  will  not  be  binding  upon  the  company,  or  afford 
an  action  for  damages  in  case  it  is  not  carried  out  by  the  conductor.^^"^ 
On  the  other  hand,  stipulations  exonerating  the  carrier  from  the 
payment  of  damages  accruing  through  the  negligence  of  himself  or 
his  servants,  are  generally  held  to  be  void  on  grounds  of  public 
policy.^^^  Such  a  contract  may  afford  ground  for  an  action  for 
damages  against  the  carrier  on  the  footing  of  a  breach  of  contract, 
although  he  might  not  have  been  bound  to  make  the  contract  in  the 
first  instance.  Special  contracts  may  be  made  .between  the  carrier 
and  passenger  which  will  superadd  to  his  general  liability.  Thus, 
although  there  is  no  obligation  incumbent  on  the  carrier  to  trans- 
port a  person  tendering  the  customary  fare  upon  Sunday,  yet  an  ex- 
press contract  may  be  made,  by  virtue  of  which  the  carrier  will  be 
bound  to  do  so.'^*  Ordinarily,  the  carrier  would  be  excused  from 
attempting  to  land  a  passenger  under  circumstances  of  danger,  but 
if  this  condition  of  things  is  known  to  the  carrier's  officer  at  the  time 
the  agreement  to  transport  is  made,  a  failure  to  do  so  will  afford  a 
cause  of  action.*^*  If  a  passenger  has  contracted  for  a  particular 
seat,  he  can  not  be  compelled  to  take  another,^^^  and  he  may  take  his 
seat  at  any  time  during  the  journey,  and  the  carrier's  agent  is  not 
justified  in  filling  his  place  with  another  passenger.^^* 

§  2625.    Special    Contracts   Printed   on    Commutation    Tickets. — 

Passengers  riding  upon  commutation  tickets  are  bound  strictly  by  the 
terms  of  the  contract  embodied  in  such  tickets,  and  if  the  contract  re- 
quires them  to  produce  such  tickets  whenever  requested,  they  must  do 
so;^^'  and  if  by  the  terms  of  the  contract,  the  ticket  has  expired,  by 

«"Ohio  &c.  R.  Co.  V.  Hatton,  60  (Pa.)   II;   Downs  v.  New  York  &c. 

Ind.  12;  s.  c.  6  Cent.  L.  J.  389;  post,  R.  Co.,  36  Conn.  287;  Ripley  v.  New 

§§  3320,  3327.  Jersey  &c.  Transp.  Co.,  31  N.  J.  L. 

'^Fost,  §  3326.  388;   Crawford  v.  Cincinnati  &c.  R. 

»^Walsli  V.  Chicago  &c.  R.  Co.,  42  Co.,   26  Ohio  St  580;    Woodard  v. 

Wis.  23.  Eastern  Counties  R.  Co.,   30  L.  J. 

"=*  Porter  v.  The  New  England,  17  (M.  C.)  196.    But  see  Maples  v.  New 

Mo.  290.  York  &c.  R.  Co.,  38  Conn.  557.    In 

"^  Long  T.  Home,  1  Car.  &  P.  610.  Cooper  v.  London  &c.  R.  Co.,  L.  R.  4 

'""  Ker  V.  Mountain,  1  Bsp.  27.  Exch.  Div.  88,  the  plaintiff  bought 

*"  Bennett  v.  Railroad  Co.,  7  Phila.  from  the  defendant  company  a  sea- 
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limitation  of  time  or  otherwise,  although  the  number  of  miles'  travel 
guaranteed  by  its  terms  has  not  been  exhausted,  the  company  will 
not  be  obliged  to  afford  further  transportation  upon  it.^^'  A  rail- 
road company  may  by  special  contract  restrict  the  holders  of  a  cer- 
tain class  of  tickets  to  a  special  train;  but  if  the  ticket  is  of  such  a 
character  in  its  general  appearance  as  to  give  the  holder  no  notice  of 
this  fact,  and  he  has  no  information  of  it,  the  company  will  not  be 
justified  in  ejecting  the  holder  of  such  a  ticket  from  its  regular 
trains.^^* 

§  2626.  Assent  of  Passenger  to  Conditions  in  such  Contracts — 
Theory  under  which  Assent  Presumed. — ^Upon  this  question  there 
are  two  theories.  One  of  them  is  to  the  substantial  effect  that  where 
a  passenger  accepts  a  ticket  containing  special  conditions  or  limita- 


son  ticket  entitling  him  to  travel  by 
their  railway  for  one  month,  pay- 
ing the  usual  charge  for  such  a 
ticket  and  ten  shillings  deposit,  and 
agreed  to  be  bound  by  certain  con- 
ditions. The  fourth  condition  was 
that  the  ticket  "is  to  be  considered 
as  the  property  of  the  company,  to 
be  delivered  up  at  the  secretary's 
office  on  the  day  after  expiry,  or  on 
forfeiture."  The  sixth  condition 
was  that  "the  ticket  and  all  benefit 
and  advantages  thereof,  including 
the  deposit,  shall  be  absolutely  for- 
feited to  the  company  if  it  shall  be 
lost,  or  in  case  of  any  breach  of  any 
of  the  above  conditions."  Some  few 
days  "after  the  expiry"  the  plaintiff 
delivered  up  the  ticket  and  claimed 
the  deposit,  payment  of  which  was 
refused  on  the  ground  that  the 
'ticket  should  have  been  presented 
on  the  day  after  expiration.  It  was 
held  that  each  of  the  above  condi- 
tions was  a  condition  precedent  to  a 
right  to  the  return  of  the  deposit; 
and  that,  as  the  ticket  had  not  been 
delivered  up  "on  the  day  after  ex- 
piry," the  conditions  had  not  been 
performed,  the  deposit  was  for- 
feited, and  the  plaintiff  could  not 
maintain  the  action. 

=^"  Powell  V.  Pittsburgh  &c.  R.  Co., 
25  Ohio  St.  70;  Terre  Haute  &c.  R. 
Co.  V.  Fitzgerald,  47  Ind.  79;  Lillis 
V.  St.  Louis  &c.  R.  Co.,  64  Mo.  464; 
Sherman  v.  Chicago  &c.  R.  Co.,  40 
Iowa  45. 

™Marony  v.  Old  Colony  &c.  R. 
Co.,  106  Mass.  153;  Nolan  v.  New 
York  &c.  R.  Co.,  9  Jones  &  Sp.   (N. 
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Y.)  541.  In  the  late  case  of  Crosby 
V.  Maine  Central  R.  Co.,  69  Me.  418, 
s.  c.  8  Reporter  819,  the  facts  were 
that  a  band  of  musicians  was  em- 
ployed by  the  defendant  to  attend 
an  excursion  from  the  town  of  Dex- 
ter to  Belfast,  their  compensation 
being  the  sum  of  $25  and  a  ticket 
for  a  lady  to  each  member  of  the 
band.  The  defendant's  agent  pre- 
pared tickets  for  the  ladies  of  the 
members  of  the  band,  differing  from 
common  tickets,  being  pieces  of 
cardboard  on  which  was  printed 
"Maine  Central  R.  R.,  July  30,  1877, 
Dexter,"  and  nothing  more.  A 
brother  of  the  plaintiff,  who  was  a 
member  of  the  band,  gave  one  of  the 
tickets  above  described  to  the  plain- 
tiff, who  claimed  the  right  to  ride 
upon  it,  and  attempted  to  do  so,  but 
was  compelled  to  leave  the  train 
before  it  reached  its  destination. 
In  an  action  for  this  expulsion,  the 
court  below  charged  that  the  plain- 
tiff had  no  right  to  passage  unless 
by  virtue  of  a  special  contract;  the 
ticket  produced  was  for  a  lady,  and 
hence  he  could  claim  no  rights  un- 
der it.  Exceptions  to  this  charge 
were  overruled.  -  -  -  -  Construction  of 
a  special  contract  between  a  railroad 
company  and  a  partnership  firm,  by 
which  one  member  of  the  firm  was 
entitled  to  a  free  pass,  with  the  con- 
clusion that  the  particular  member 
was  not  entitled  to  ride  without 
such  pass  or  ticket:  Knopf  v.  Rich- 
mond &c.  R.  Co.,  85  Va.  769;  s.  c. 
13  Va.  L.  J.  181;  8  S.  E.  Rep.  787. 
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tions,  not  in  themselves  unlawful,  and  has  a  reasonable  opportunity 
to  inform  himself  of  such  conditions  and  limitations,  and  uses  the 
ticket,  he  will  be  conclusively  presumed  to  have  assented  to  them;^^" 
and  that  this  is  so,  although  a  blank  space  is  provided  on  the  ticket 
for  the  purchaser  to  sign  it,  and  although  his  signature  is  not  de- 
manded by  the  agent  selling  the  ticket.^^^  Under  this  theory,  it  has 
been  held  that  a  passenger  who  purchases  a  ticket  having  conditions 
that  it  is  good  on  date  of  issue  only,  and  that  no  stop-over  is  allowed, 
plainly  and  distinctly  printed  upon  its  face,  is  chargeable  with  no- 
tice of  such  conditions,  although  he  puts  the  ticket  into  his  pocket 
without  reading  it  after  noticing  that  there  is  printing  thereon.'^^ 
Under  this  theory  it  has  been  held  that  a  ticket  for  a  voyage,  purport- 
ing to  be  a  contract,  containing  printed  and  written  folios  which 
cover  the  greater  part  of  two  quarto  pages,  bearing  the  signature  of 
the  carrier's  agent,  with  a  blank  space  for  that  of  the  passenger, 
charges  him  with  notice  of  the  stipulations;  and  they  are  binding 
on  him  although  he  did  not  read  them,  or  sign  the  contract,  but  used 
the  ticket.^** 

§  2627.  Doctrine  that  Knowledge  of  Conditions  must  be  Brought 
Home  to  him. — The  other  theory  is  that  the  mere  fact  that  a  pas- 
senger accepts  a  general  ticket  containing  special  limitations  or  con- 
ditions does  not  make  those  limitations  or  conditions  binding  upon 
him,  unless  his  attention  is  called  to  them  when  he  purchases  the 
ticket,  or  unless  a  knowledge  of  them  is  otherwise  specially  brought 

™Abram  v.   Gulf  &c.  R.   Co.,  83  N.  W.   Rep.   825].    See,  also,  post, 

Tex.  61;   s.  c.  11  Rail.  &  Corp.  L.  J.  §  3334. 

158;  18  S.  W.  Rep.  321;  Fonseca  v.  '"'Fonseca  v.    Cunard    Steamship 

Cunard    Steamship    Co.,    153    Mass.  Co.,  153  Mass.  553;  s.  c.  27  N.  E.  Rep. 

553;  s.  c.  27  N.  E.  Rep.  665;  Action  665;   Southern  R.  Co.  v.  White,  108 

V.  Castle  Mail  Packets  Co.,  73  Law  Ga.  201;  s.  c.  33  S.  E.  Rep.  952.     To 

T.  Rep.  (Q.  B.)  158;  Callaway  v.  Mil-  the  contrary,  see  The  Majestic,  166 

lett,  15  Ind.  App.  366;  s.  c.  24  Wash.  U.   S.  375;    s.  c.  41  L.  ed.  1039;    29 

L.  Rep.  614;    43  Cent.  L.  J.  77;    29  Chic.   Leg.   News   281;    17   Sup.   Ct. 

Chic.  Leg.  News  43;   44  N.  B.  Rep.  Rep.  597.    So,  where  the  conditions 

198.  subject  to  which  the  ticket  was  sold, 

^'Abram  v.   Gulf  &c.   R.   Co.,   83  were   plainly   printed   on   its  back, 

Tex.  61;  s.  c.  11  Rail.  &  Corp.  L.  J.  and    on    the    face    of    it   were    the 

158;  18  S.  W.  Rep.  321;  Drummond  words,  in  small  capitals,  "For  con- 

V.  Southern  &c.  Co.,  7  Utah  118;  s.  c.  ditions  see  other  side,"  and  one  of 

25  Pac.  Rep.  733;  Fonseca  v.  Cunard  these    conditions    was   that   If    the 

Steamship  Co.,  153  Mass.  553;  s.  c.  ticket  should  be  lost  or  mislaid  It 

27  N.  B.  Rep.  665.  would  not  be  replaced  by  the  com- 

'^  Coombs  V.  Reg.,  4  Can.  Exch.  pany, — it  was  held  that  the  pur- 
321.  Substantially  to  the  same  ef-  chaser  was  bound  to  know  this  con- 
feet,  see  Hanlon  v.  Illinois  &c.  R.  dition,  so  that,  having  lost  his  ticket 
Co.,  109  Iowa  136;  s.  c.  80  N.  W.  and  refusing  to  pay  fare,  he  was 
Rep.  223  [citing  Dryer  v.  Security  rightly  ejected  from  the  carrier's 
&c.  Ins.  Co.,  94  Iowa  471;  s.  c.  62  vehicle:  Cresson  v.  Philadelphia 
N.  W.  Rep.  798;  Schoep  v.  Bankers'  &c.  R.  Co.,  11  Phila.  (Pa.)  597. 
&c.  Ins.  Co.,  104  Iowa  354;   s.  c.  73 
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home  to  him.^'*  Under  this  theory,  where  a  passage  ticket  contains 
limitations  of  the  carrier's  liability  printed  thereon,  with  a  blank 
space  thereunder  for  the  passenger's  signature,  but  the  passenger 
is  not  requested  to  sign  his  name  thereto,  and  does  not  sign  it,  and  the 
conditions  thereon  are  not  made  known  to  him,  there  is  no  contract 
and  no  restriction  or  limitation  of  the  liability  of  the  carrier.'^^ 
The  doctrine  has  been  carried  to  the  extent  of  holding  that  the  per- 
son purchasing  a  general  ticket  will  not  be  bound  by  special  limita- 
tions or  conditions  printed  thereon,  unless  he  has  actual  notice  thereof 
and  assents  thereto.''^''  In  other  words,  there  must  be  a  contract 
between  the  parties — a  meeting  of  minds,  and  this  contract  must  be 
based  upon  a  consideration  deemed  valuable  in  law,  or  else  the  al- 
ternative must  be  presented  to  the  passenger  of  purchasing  a  full 
and  unlimited  ticket. ^^'  Under  this  theory,  a  notice  on  the  back  of 
a  steamship  contract  ticket,  which  was  not  referred  to  in  terms  or 
by  reference  on  the  back  of  the  ticket,  although  there  was  con- 
spicuously printed  thereon  the  words  "See  back,"  was  not  a  part  of 
the  contract,  so  as  to  make  the  conditions  of  the  notice,  whether  in 
respect  to  the  amount  of  liability  for  baggage  or  otherwise,  binding 
on  the  passenger  whose  attention  is  not  called  to  the  notice.^'* 

§  2628.     Waiver  of  Conditions  in  Passage  Tickets. — The  condi- 
tions in  a  passage  ticket  may  of  course  be  waived  by  any  authorized 

™  Kansas  City  &c.  R.  Co.  v.  Rode-        ™The    Majestic,    166    U.    S.    375; 

baugh,    38   Kan.    45;    s.    c.    15    Pac.  s.  c.  41  L.  ed.  1039;   29  Chic.  Leg. 

Rep.  899;   Kent  v.  Baltimore  &c.  R.  News    281;    17    Sup.    Ct.    Rep.    597. 

Co.,  45  Oliio  St.  284;   s.  c.  10  West.  Where  a  ticltet  contained  a  limita- 

Rep.  459;    12  N.  E.  Rep.   798;    The  tion  as  to  the  time  within  which  it 

Majestic,  166  U.  S.  375;  s.  c.  41  L.  ed.  might  he  used  and  a  blank  place  for 

1039;    29   Chic.  Leg.   News  281;    17  the   signature   of  the  purchaser,   it 

Sup.  Ct.  Rep.  597;  Louisville  &c.  R.  was  held  to  be,  prima  facie,  an  un- 

Co.  V.  Turner,  100  Tenn.  213;   s.  c.  limited  ticket,   since  the   assent  of 

47  S.  W.  Rep.  223;  Potter  v.  The  Ma-  the  purchaser  to  Its  provision  did 

jestic,  20  U.  S.  App.  503;  s.  c.  60  Fed.  not  appear  in  the  appropriate  way. 

Rep.  624;  9  C.  C.  A.  161;  23  L.  R.  A.  In  such  a  case  it  was  held  to  be  the 

746,  note;  Cole  v.  Goodwin,  19  Wend,  duty  of  the  conductor  of  the  com- 

(N.  Y.)   251;   s.  c.  32  Am.  Dec.  505  pany,    the    ticket    being    presented 

and  notes;  Rawson  v.  Pennsylvania  after  the  time  limited  by  the  punch 

R.  Co.,  48  N.  Y.  212;  s.  c.  8  Am.  Rep.  marks,  to  disregard  them,  where  the 

545;  Michigan  &c.  R.  Co.  v.  Mineral  passenger  claimed,  in  apparent  good 

Springs  Mfg.  Co.,  16  Wall.    (U.  S.)  '  faith,  to  have  purchased  it  as  an  un- 

330;  s.  c.  21  L.  ed.  303.     For  a  cor-  limited    ticket,    and    to    have    been 

responding  theory  as  to  special  con-  without    any    previous    knowledge 

tracts  in  telegraph  message  blanks,  that  it  was  limited  as  to  time;  and 

see  "Vol.  II,  §  2419.  accordingly  the  company  was  held 

^'^^  Kansas  City  &c.  R.  Co.  v.  Rode-  liable  in  damages  for  the  refusal  of 

baugh,  38  Kan.  45;  s.  c.  15  Pac.  Rep.  its   conductor  to   honor  the   ticket, 

899.  and  for  his  subsequent  ejection  of 

^^^ Louisville  &c.  R.  Co.  v.  Turner,  the  passenger:     Walker  v.  Price,  9 

100  Tenn.  213;  s.  c.  47  S.  W.  Rep.  Kan.  App.  720;   s.  c.  59  Pac.  Rep. 

223;  43  L.  R.  A.  140.  1102. 

•"Louisville  &c.  R.  Co.  v.  Turner, 
supra. 
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officer  or  agent  of  the  carrier f^^  and  such  waiver  need  not  be  in 
writing,  even  where  it  relates  to  the  condition  that  the  passenger 
nrtist  identify  himself  and  have  his  ticket  stamped  by  an  agent  at  a 
particular  place. ^*°  Such  waiver  may,  it  seems,  be  made  by  the 
conductor,  whose  duty  it  is  to  decide  on  the  spot  whether  the  holder 
of  the  ticket  is  or  is  not  to  ride  thereon.^*^  A  provision  in  the  going 
coupon  of  a  round-trip  ticket  that  it  shall  be  void  if  detached,  is 
waived  where  it  is  detached  by  accident,  or  through  no  fault  of  the 
passenger,  who  presents  both  coupons  to  the  conductor,  on  his  going 
trip,  with  an  explanation  as  to  the  severance,  and  the  conductor  ac- 
cepts the  ticket,  taking  one  of  the  coupons. ^*^  After  the  waiver  of 
any  condition  in  the  ticket,  by  reason  of  which  the  carrier  might 
have  refused  to  carry  the  passenger,  the  passenger  will  be  entitled 
to  his  full  rights  as  a  passenger.  Thus,  where  a  passenger  in  good 
faith  presents  to  the  conductor  a  non-transferable  ticket,  without  any 
attempt  to  conceal  his  identity,  and  his  right  to  a  carriage  thereon 
is  recognized  by  the  conductor, — he  will  be  entitled  to  a  safe  carriage 
and  to  a  place  to  alight.'*'  The  condition  in  a  round-trip  excursion 
ticket  that  it  can  be  used  only  by  the  original  purchaser,  is  not 
waived  by  reason  of  the  fact  that  when  presented  by  a  person  who 
has  bought  the  return  portion  of  it  from  a  ticket  broker,  the  first 
conductor  accepts  it,  where  the  second  conductor  to  whom  it  is  pre- 
sented discovers  the  fraud,  and,  the  holder  refusing  to  pay  fare, 
ejects  him.'**  An  express  agreement  between  the  carrier  and  the 
passenger  embodied  in  a  mileage  ticket,  that  the  holder  will  not  be 
allowed  to  ride  on  freight  trains,  will  not  be  released  by  a  subse- 
quent advertisement  of  the  railway  company,  announcing  that  pas- 
sengers "with  tickets"  may  ride  on  freight  trains.'*^     The  following 

™  Randall  v.  New  Orleans  &c.  R.  *30  S.  E.  Rep.  488.    It  has  been  held 

Co.,  45  La.  An.  778;  s.  c.  13  South,  that   where   a   person   purchases   a 

Rep.  166;  Taylor  v.  Seaboard  &c.  R.  ticket  for  one  continuous  trip  and 

Co.,  99  N.  C.  185;  s.  c.  6  Am.  St.  Rep.  by  mistake  takes  the  wrong  train, 

509;  5  S.  E.  Rep.  750;  Pennsylvania  and   the   conductor   suffers   him   to 

Co.  v.  Bray,  125  Ind.  229;   s.  c.  25  proceed  thereon,  but  afterwards  he 

N.  E.  Rep.  439;   Robostelli  v.  New  gets  off  at  an  intermediate  station 

York  &c.  R.  Co.,  33  Fed.  Rep.  796.  and  waits  for  his  proper  train,  his 

«» Taylor  v.  Seaboard  &c.  R.  Co.,  expulsion  from  the  latter  train  will 

99  N.  C.  185;   s.  c.  6  Am.  St.  Rep.  be  wrongful,  and  he  will  be  entitled 

509;     5    S.    E.    Rep.    750.     Contra,  to  recover  damages  because  of  it: 

Mosher  v.  St.  Louis  &c.  R.  Co.,  127  Kellett  v.  Chicago  &c.  R.  Co.,  22  Mo. 

U.  S.  390;  s.  c.  32  L.  ed.  349.  App.  356;  s.  c.  4  West.  Rep.  828. 

="The  conductor's  objection  to  a  ^Pennsylvania  Co.  v.  Bray,  125 

ticket  tendered  by  a  passenger  that  Ind.  229;  s.  c.  25  N.  E.  Rep.  439. 

it  was  a  scalper's  ticket,  was  some  ^'  Robostelli  v.  New  York  &c.  R. 

evidence  tending  to  show  that  the  Co.,  33  Fed.  Rep.  796. 

company   waived    the    other    objec-  *"Dangerfield  v.  Atchison  &c.  R. 

tions  to  It:     Iseman  v.  South  Caro-  Co.  (Kan.),  61  Pac.  Rep.  405. 

lina  &c.  R.  Co.,  52  S.  C.  556;  s.  c.  11  ''"Dunlap  v.  Northern  &c.  R.  Co., 

Am.  &  Eng.  Rail.  Cas.  (N.  S.)  219;  35  Minn.  203. 
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holdings  have  been  made  with  reference  to  round-trip  tickets  em- 
bodying special  contracts  with  the  purchaser,  requiring  him  to 
identify  himself,  by  writing  his  name  or  by  other  means,  to  a  terminal 
ticket  agent  of  the  company  selling  the  ticket,  or  of  a  connecting 
company: — That  where  the  person  presenting  the  ticket  to  the  ter- 
minal agent  for  identification  insists,  in  defiance  of  the  caution  of  the 
agent,  in  printing  instead  of  writing  his  name  thereon,  such  agent 
is  not  bound  to  satisfy  himself  as  to  his  identity  and  to  stamp  and 
sign  the  return  coupon,  although  he  presents  persons  who  state  to 
the  agent  that  he  is  the  man  whom  he  claims  to  be;'*"  that  the  ter- 
minal agent  has  the  right  to  refuse  to  validate  and  stamp  the  ticket, 
where  the  passenger  has  signed  his  Christian  initial  and  his  middle 
name  without  his  surname,  and  the  agent  knows  him  personally  and 
knows  that  such  is  not  his  correct  signature;'*^  that  the  purchaser 
of  a  railway  ticket  which  contains  the  condition  that  the  purchaser 
will  sign  his  name  whenever  called  upon  by  any  conductor,  can  not 
recover  for  ejection  from  the  train  upon  his  refusal  to  sign  such 
ticket,  though  the  agent  from  whom  he  purchased  sold  the  ticket 
to  him  after  a  refusal  by  him  to  sign  it.'*^  It  has  been  held  that 
the  provision  of  a  season  ticket,  that  the  same  shall  not  be  good  for 
passage  upon  a  particular  train,  is  not  waived  by  the  acceptance  by 
the  conductor  of  such  train  of  coupons  from  the  ticket  for  passage 
thereon  on  two  occasions,  except  so  far  as  the  right  to  collect  cash 
fares  for  those  rides  is  concerned.'*® 

§  2629.    Circumstances    where    there    was    no    such    Waiver. — 

Where,  by  the  terms  of  a  round-trip  ticket  over  connecting  roads, 
the  passenger,  before  beginning  the  return  trip,  was  to  sign  it  in  the 
presence  of  the  ticket  agent  of  the  first  road,  it  was  held  that  a 
waiver  of  this  condition,  by  the  conductors  of  that  and  other  roads, 
was  not  binding  upon  a  subsequent  connecting  road.'^"  The  fact 
that  some  ticTcets  have  been  collected  by  conductors  of  the  company 
does  not  constitute  a  waiver,  so  as  to  bind  the  company  to  honor  a 
ticket  in  a  particular  instance.'"^  Thus,  conditions  in  a  coupon 
ticket  book,  that  the  coupons  are  to  be  detached  in  the  conductor's 
presence,  and  to  be  accepted  for  passage  only  when  accompanied  by 
the  ticket,  are  not  waived  by  sometimes  allowing  passengers  to  pay 

™  Central  &c.  R.  Co.  v.  Cannon,    Co.,  19  Tex.  Civ.  App.  288;  s.  c.  46 

103  Ga.   828;    s.  c.   14  Am.   &  Eng.     S.  W.  Rep.  907. 

Rail.  Cas.  405;  32  S.  E.  Rep.  874.  =*»New  York  &c.  R.  Co.  v.  Feely, 

=*'  Sinnott  v.  Louisville  &c.  R.  Co.,  163  Mass.  205;  s.  c.  40  N.  E.  Rep.  20. 

104  Tenn.  233;  s.  c.  56  S.  W.  Rep.  =»  Cloud  v.  St.  Louis  &c.  R.  Co.,  14 
836.  Mo.  App.  136. 

™  Ketcheson  v.   Southern  &c.   R.        ^'  Oppenheimer  v.  Denver  &c.  R. 

Co.,  9  Colo.  320. 

90 


DUTY   TO   CARKY   ACCORDING   TO   UNDERTAKING.       [2d  Ed. 

their  fares  with  coupons  without  showing  their  books.  ^^^  So,  the 
fact  that  a  person  has  previously  ridden  in  passenger  cars  upon  a 
live  stock  ticket,  which  gave  him  a  right  to  ride  only  on  a  freight 
train,  does  not  vary  his  legal  rights  as  evidenced  by  such  a  ticket  ac- 
cepted by  him,  or  give  him  any  right  to  ride  thereon,  in  a  passenger 
train.'"'  It  has  been  held — ^but  the  decision  seems  to  be  a  piece  of 
gross  injustice, — that  the  representations  of  the  ticket  agent  to  the 
purchaser  of  an  ordinary  railway  ticket,  which  ticket  contains  a 
statement  that  it  is  good  for  passage  between  certain  points  if  used 
within  one  day  from  date  of  sale,  not  made  at  the  time  the  ticket  was 
sold,  but  on  the  next  day,  though  within  twenty-four  hours  after  the 
sale,  to  the  effect  that  the  ticket  would  be  good  and  might  be  used 
after  the  expiration  of  one  day  from  the  date  of  sale,  are  not  binding 
on  the  company.'"*  Nor  did  the  fact  that  one  of  two  ordinary  railway 
tickets,  containing  stipulations  that  they  were  good  only  one  day 
from  date  of  sale,  had  been  accepted  by  the  carrier  as  good,  though 
not  used  within  one  day  from  date  of  sale,  constitute  a  waiver  by 
the  company  of  the  stipulation  contained  in  the  other  ticket.'""  We 
find  decisions  to  the  effect  that,  where  the  holder  of  such  a  ticket 
makes  no  request  to  the  identifying  agent  to  sign  and  stamp  it,  but 
merely  shows  it  to  him,  and  he  is  told  that  it  is  all  right,  and  the 
conductor  to  whom  it  is  presented,  saying  that  it  is  not  all  right, 
ejects  him  from  the  train  without  unnecessary  force,  he  can  not  re- 
cover damages  for  the  ejection;'"^  that  oral  statements  made  by  the 
passenger  to  the  conductor,  such  as  that  the  holder  of  a  ticket,  which 
has  expired  by  reason  of  the  time  limit  thereon,  had  applied  for 
identification  to  an  agent  of  a  connecting  line,  as  the  ticket  required, 
in  time  to  allow  his  return  before  its  expiration,  but  had  been  ad- 
vised to  delay  identification  for  the  reason  that  the  yellow  fever  was 
interfering  with  the  operation  of  some  of  the  connecting  lines,  and 
that,  after  such  delay,  such  agent  refused  to  identify  him  in  time  to 

™  Boston  &c.  R.  Co.  v.  Chipman,  ticket  or  to  pay  the  usual  fare  in 

146  Mass.  107;  s.  c.  5  N.  Eng.  Rep.  money   for   the   proposed   passage: 

572;  14  N.  E.  Rep.  940.  Kent  v.  Baltimore  &c.  R.  Co.,  45  Ohit 

'5=  Thorp  V.  Concord  R.  Co.,  61  Vt.  St.  284;  s.  c.  10  West.  Rep.  457;  l( 

378;    s.   c.   17   Atl.   Rep.   791.    But,  N.  B.  pep.  798. 

contrary  to  this,  it  has  been  held  ="Hanlon  v.   Illinois  &c.  R.   Co^ 

that  where  a  thousand-mile  ticket  109  Iowa  136;   s.  c.  80  N.  W.  Rep 

was   sold   and   delivered   to   a  pur-  223. 

chaser,  and  was  several  times  hon-  '"^  Hanlon  v.   Illinois  &c.  R.   Co-  . 

ored  by  the  conductors  of  the  com-  109  Iowa  136;   s.  c.  80  N.  W.  Reji, 

pany  without  requiring  him  to  sign  223  (citing  Sherman  v.  Chicago  &•}. 

the   conditions   stamped   thereon, —  R.  Co.,  40  Iowa  45;  Stone  v.  Chicago 

the  company  waived  such  require-  &c.  R.  Co.,  47  Iowa  82). 

ment;    and   its   conductor   was   not  =°«  Houston  &c.  R.  Co.  v.  Arey,  18 

justified   in  ejecting  the  purchaser  Tex.  Civ.  App.  457;  s.  c.  3  Am.  Nfeg. 

from  the  car  for  refusal  to  sign  the  Ren.  614;  44  S.  W.  Rep.  894. 
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enable  him  to  complete  his  return  passage  before  the  ticket  expired, 
and  that  the  company  had  also  refused  to  extend  the  ticket, — did 
not  afford  any  ground  for  making  his  ejection  by  the  conductor 
wrongful,  so  as  to  enable  him  to  recover  damages  therefor;^'''  that 
where  the  contract  requires  the  identifying  agent  to  witness  the 
signature  of  the  holder  of  the  ticket,  and  he  fails  to  have  this  done, 
he  can  not  recover  damages  for  being  ejected  from  the  train,  although 
the  identifying  agent  informed  him  that  it  was  unnecessary  to  witness 
his  signature.^''* 

§  2630.  Tickets  Procured  through  Fraud. — There  is  no  difficulty 
in  concurring  with  the  view  that  where  a  railway  company  sells  any 
species  of  ticket  at  a  special  or  reduced  rate,  upon  an  agreement  that 
the  purchaser  shall  identify  himself  as  such,  and  upon  an  agreement 
that  it  shall  not  be  good  in  the  hands  of  any  other  person,  its  transfer 
to  a  ticket  broker  and  its  resale  by  such  broker,  and  the  subsequent 
use  of  it  by  the  purchaser,  operates  as  a  fraud  and  a  wrong,  not  only 
upon  the  company  selling  it,  but  upon  all  the  connecting  carriers  over 
whose  lines  it  calls  for  passage,  so  as  to  make  the  original  purchaser 
of  the  ticket,  the  ticket  broker  who  purchases  and  resells  it,  and  the 
subsequent  purchaser  who  uses  it,  jointly  and  severally  liable  at 
law  to  any  and  all  of  the  companies  in  whose  behalf  it  is  issued,  and 
who  are  defrauded  by  such  use  of  it.  Each  of  the  connecting  car- 
riers, who  have  agreed  with  the  company  selling  the  ticket  to  recog- 
nize it  for  transportation  over  its  line,  is  entitled  to  damages  for  a 
violation  of  the  contract  embodied  therein,  so  far  as  it  affects  its  own 
line,  as  much  as  though  the  ticket  had  been  issued  by  itself  .^^°    Where 

°°'  Mitchell  V.  Southern  R.  Co.,  77  the  presence  of  many  passengers. 
Miss.  917;  s.  c.  27  South.  Rep.  834.  with  great  indignity,  wrong,  and 
This  decision  does  not  Seem  to  be  hardship,  is  not  good  on  demurrer, 
sound.  Although  the  identifying  since  such  allegations  are  conclu- 
agent  was  the  agent  of  a  connect-  sions  only,  and  not  averments  of 
ing  carrier,  yet,  pro  ?iac  ■uice,  he  was  fact:  Mitchell  v.  Southern  R.  Co., 
the  agent  of  the  carrier  selling  the  77  Miss.  917;  s.  c.  27  South.  Rep. 
ticket,  and  his  misrepresentation  to  834.  The  decision  does  not  seem  to 
the  passenger  and  the  act  of  the  be  tenable.  The  allegations  were 
conductor  in  expelling  him,  amount-  plainly  sufficient  to  advise  the  de- 
ed to  a  fraud  and  a  wrong  upon  fendant  fairly  and  fully  of  the 
him,  for  which,  the  facts  being  es-  grounds  of  the  action,  and  to  bar  a 
tablished,  the  company  ought  to  further  action  for  the  same  cause; 
have  been  answerable.  It  has  been  and  these  are  the  two  offices  of 
held  that  a  complaint  which  alleges  pleading.  To  require  the  party  to 
that  a  passenger,  on  attempting  to  be  more  explicit  would  be  to  require 
get  himself  identified  before  the  him  to  plead  evidence,  which  is  con- 
company's  agent  as  his  return  ticket  trary  to  a  rule  of  good  pleading, 
required,  was  wrongfully  and  un-  ''*  Central  Trust  Co.  v.  East  Ten- 
justly  refused  identification,  and  nessee  &c.  R.  Co.,  65  Fed.  Rep.  332. 
that  he  was  wrongfully  ejected  from  ^™  Nashville  &c.  R.  Co.  v.  McCon- 
a  train  by  defendant's  conductor,  in  nell,  82  Fed.  Rep.  65. 
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a  ticket,  thus  limited  to  the  original  purchaser,  is  fraudulently  trans- 
ferred to  another,  and  he  attempts  to  use  it,  and  the  terms  of  the 
ticket  are  that  if  the  holder  parts  possession  of  it  in  any  manner  ex- 
cept to  an  authorized  officer  of  the  company,  he  forfeits  all  rights 
under  it,  and  that  no  other  person  can  acquire  any  property  therein, 
but  that,  unless  its  conditions  are  complied  with,  it  shall  be  void, 
and,  on  presentation,  may  be  taken  up  by  the  company  and  full  fare 
collected, — the  company  may,  when  it  is  presented  by  a  person  other 
than  the  original  purchaser,  take  it  up  and  refuse  to  surrender  it.^'^" 
A  thousand-mile  railroad  ticket  given  by  a  railroad  company  to  a 
newspaper  in  payment  of  advertising,  with  power  to  sell  and  trans- 
fer, whose  validity  is  on  its  face  expressly  limited  to  the  first  pur- 
chaser, becomes  valueless  in  the  hands  of  any  other  person  after  the 
sale  to  such  first  purchaser  and  an  insertion  of  his  name  in  the 
ticket,  and  such  subsequent  purchaser  can  not  recover  for  being 
ejected  while  attempting  to  ride  on  such  ticket.^^^ 

'°°  Levinson  v.   Texas  &c.   R.   Co.  sion  of  the  holder  that  the  name  on 

(Tex.    Civ.    App.),    43    S.    W.    Rep.  the  ticket  was  not  his  true  name,  It 

1032.    But    where    a    person    pur-  was   held  that  he  might  maintain 

chased  a  mileage  ticket  which  pro-  trespass  against  the  company:    Chi- 

vided  that  it  should  not  be  good  for  cago  &c.  R.  Co.  v.  Pendergast,  75  111. 

the  passage  of  any  one  other  than  App.  133. 

the    original    purchaser,    under    an  "^  Davis  v.  South  Carolina  &c.  R. 

assumed  name,  with  the  connivance  Co.,  107  Ga.  420;  s.  c.  33  S.  E.  Rep. 

of  the  ticket  agent,   and   the   con-  437. 
ductor  took  it  up,  upon  the  admis- 
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Section  Section 

2671.  Person    riding    in    improper     2674.  Duty     of    carrier    to     guard 

place  on  carrier's  vehicle.  against  injury  to  strangers 

2672.  Persons  riding  on  hand  cars.  who  are  not  trespassers. 

2673.  Passengers    riding    upon    the     2675.  Burden  of  proof  to  show  that 

wrong  train.  person  is  not  a  passenger. 

§  2633.  Eelation  of  Carrier  and  Passenger,  how  Created.^ — A  car- 
rier of  passengers  being  one  who  holds  himself  out  as  engaged  in  the 
business  of  carrying  persons  from  one  place  to  another  upon  the 
performance  by  them  of  certain  conditions  and  upon  their  submit- 
ting to  certain  reasonable  regulations, — it  may  be  said,  speaking 
generally,  that  the  relation  of  carrier  and  passenger  is  created  by  the 
act  of  the  carrier  in  so  holding  himself  out  to  the  public  and  by  the 
act  of  the  passenger  in  performing  or  tendering  performance  of  such 
conditions,  and  in  submitting  himself  to  such  regulations.  Although 
the  liability  of  the  carrier  to  his  passenger  is  not  measured  by  con- 
tract, and  does  not  in  a  strict  sense  depend  upon  contract,  except  in 
cases  where  it  is  limited  by  a  valid  contract  between  them,  yet  in  the 
sense  above  stated,  the  relation  may  generally  be  said  to  have  its 
origin  in  contract.  This  is  equally  so  whether  the  passenger  actually 
pays  a  fare  for  his  passage,  or  whether  he  is  accepted  by  the  carrier 
upon  his  vehicle  without  the  payment  of  fare.^  It  has  been  there- 
fore well  said,  speaking  generally,  that  a  passenger,  in  the  legal 
sense,  is  one  who  travels  in  some  public  conveyance  by  virtue  of  a 
contract,  express  or  implied,  with  the  carrier,  such  as  payment  of 
fare,  or  that  which  is  accepted  as  an  equivalent  thereof..^  It  has  been 
said  that  a  passenger  is  one  who  has  taken  a  place  on  a  public  convey- 
ance for  the  purpose  of  being  transported  from  one  place  to  another.* 
He  must  be  expressly  or  impliedly  received  as  a  passenger  by  the  car- 
rier, or  his  agent  in  charge  of  his  means  of  conveyance,  before  he  can 
be  said  to  sustain  that  relation  to  the  carrier.^  With  respect  to  a 
person  on  a  railway  train,  it  is  said  that  the  knowledge  or  consent  of 
the  company,  or  of  its  agent  in  charge  of  the  train,  is  essential,  unless 
such  person  is  rightfully  on  the  train," — as  where  he  has  purchased 
from  the  station  agent  of  the  company  a  ticket  which  entitles  him  to 

^  This  section  is  cited  in  §  2720.  that  a  person  may  be  entitled  to  the 

^  Post,  §  2646.  rights  of  a  passenger  before  mount- 

'  Bricker  v.   Philadelphia  R.   Co.,  ing  and  even  after  leaving  the  car- 

132  Pa.  St.  1;    s.  c.  40  Am.  &  Eng.  rier's  vehicle:     Post,  §§  2648,  2663. 

Rail.   Cas.   688;    47  Phila.   Leg.   Int.  '  Illinois  &c.  R.  Co.  v.  O'Keefe,  168 

261;   25  W.  N.  C.  204;  18  Atl.  Rep.  111.  115;  s.  c.  48  N.  E.  Rep.  294;  rev'g 

983.  s.  c.  63  111.  App.  102. 

'Altemeier   v.    Cincinnati    St.   R.  'Woolsey  v.   Chicago  &c.  R.  Co., 

Co.,  4  Ohio  N.  P.  224;    s.  c.  4  Ohio  Leg.  39  Neb.  798;  s.  c.  25  L.  R.  A.  79;  58 

News  300.     But  this  definition  is  too  N.  W.  Rep.  444. 

narrow.     It  will  be  seen  hereafter 
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a  passage  on  a  particular  train,  and  boards  the  train  in  right  of  his 
ticket.  It  is  therefore  better  to  say  that  the  relation  is  created  by 
the  act  of  the  passenger  in  boarding  the  carrier's  vehicle,  with  the 
knowledge  or  consent  of  the  carrier,  manifested  through  his  proper 
agent,  which  may  be  his  agent  at  the  station  selling  the  ticket,  or 
his  agent  in  charge  of  the  train.  Nor  is  the  boarding  of  the  train 
necessary,  in  the  view  of  the  courts,  to  make  one  a  passenger;  but, 
according  to  one  view,  one  who  purchases  a  ticket  at  a  railway  station 
intending  to  become  a  passenger  upon  a  train  of  the  company  there- 
after to  arrive,  is  a  passenger  while  waiting  in  the  station  for  the 
arrival  of  the  train,  so  as  to  put  upon  the  company  the  duty  of  exercis- 
ing reasonable  care  for  his  safety.'  So,  a  person  who,  on  arriving  at 
a  railway  station  intending  to  purchase  a  ticket  to  a  particular  des- 
tination, finds  the  ticket  office  closed,  so  that  he  can  neither  procure 
the  ticket  nor  learn  whether  the  next  train  stops  at  his  destination 
until  after  he  has  boarded  such  train,  and  who,  after  boarding  the 
train  and  learning  that  it  does  not  stop  at  his  destination,  tenders  the 
full  fare  to  the  next  regular  stopping  place, — is  entitled  to  be  treated 
as  a  passenger  while  on  the  train,  though  not  entitled  to  have  the 
train  stop  at  the  place  of  his  destination.^  Finally,  it  has  been  held 
that  every  person  travelling  in  a  railroad  car  or  other  conveyance 
used  for  passenger  carriage,  if  not  connected  with  the  carrier,  is  pre- 
sumed to  be  there  lawfully  as  a  passenger,  and  the  burden  is  on  the 
carrier  to  prove  that  he  is  a  trespasser." 

§  2634.  Who  Deemed  a  Passenger. — At  the  outset,  it  is  important 
to  inquire  who  is  to  be  deemed  a  passenger  and  entitled  to  the  rights 
of  such,  and  to  the  extraordinary  care  which  the  law  demands  of  car- 
riers of  passengers;  and  especially,  who  is  to  be  deemed  a  passenger 
in  contradistinction  to  a  trespasser  upon  the  vehicle  of  the  carrier. 
A  passenger,  to  all  intents  and  purposes,  is  one  who,  having  paid 
his  fare  or  purchased  his  passage  ticket,  boards  the  proper  train, 
vessel,  or  other  vehicle  of  the  carrier,  with  the  bona  fide  intent  of 
taking  passage  to  his  destination,  and  with  the  consent,  express  or 
implied,  of  the  carrier's  agents  or  servants  having  the  authority  to 
determine  who  shall  and  who  shall  not  ride  upon  the  train,  vessel,  or 
other  vehicle.^"     It  is  not  necessary  to  the  acquisition  of  the  rights  of 

'Exton  v.  Central  R.  Co.,  63  N.  J.  Co.,  52  S.  C.  566;  s.  c.  30  S.  E.  Rep. 

Li.  356;  s.  c.  46  Atl.  Rep.  1099;  aff'g  488;  11  Am.  &  Eng.  R.  Cas.  (N.  S.) 

s.  c.  62  N.  J.  L.  7;  42  Atl.  Rep.  486.  219. 

'  Baltimore  &c.  R.  Co.  v.   Norris,  ^°  Choate  v.  Missouri  &c.  R.  Co.,  67 

17  Ind.  App.  189;    s.  c.  60  Am.   St.  Mo.  App.   105;    Martin  v.   Southern 

Rep.  166;  46  N.  E.  Rep.  554.  R.  Co.,  51  S.  C.  150;   s.  c.  28  S.  E. 

•  Iseman  v.  South  Carolina  &c.  R.  Rep.  303. 
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a  passenger  that  the  person  boarding  the  carrier's  vehicle  should  have 
previously  purchased  a  ticket  or  paid  his  fare.  This  is  especially  true 
in  respect  of  railway  passengers  where  the  ticket  office  is  not  kept 
open  for  a  sufficient  time  before  the  arrival  of  the  train  which  the 
passenger  intends  to  take,  to  give  him  an  opportunity  to  purchase  a 
ticket. ^^  It  is  true  where  the  statute  law  permits  passengers  to  board 
the  train  without  the  payment  of  fare  and  to  pay  the  fare  to  the  con- 
ductor.^^ It  is  true  in  respect  of  a  person  who  boards  a  train  on 
which  passengers  are  allowed  to  be  carried,  without  the  permission 
or  knowledge  of  the  conductor,  but  where  the  conductor,  after  becom- 
ing aware  of  his  presence  on  the  train,  suffers  him  to  remain  without 
the  payment  of  fare.^^  It  is  true  with  reference  to  a  person  who 
goes  to  a  iiag  station  on  a  railroad,  at  which  there  is  no  ticket  office, 
for  the  purpose  of  boarding  a  train:  he  is,  upon  properly  signifying 
an  intention  to  get  upon  a  passenger  trata  which  has  actually  stopped, 
entitled  to  the  rights  of  a  passenger.^*  It  is  true  where  a  person 
boards  a  train  at  a  place  where  the  company  does  not  receive  passen- 
gers, and  rides  several  miles  with  the  knowledge  of  the  conductor, 
who  does  not  eject  him  as  a  trespasser,  but  finally  demands  fare  for 
his  transportation, — with  the  conclusion  that  if  he  produces  money 
and  offers  to  pay  his  fare  before  the  conductor  has  taken  steps  to  eject 
him,  he  can  not  be  lawfully  ejected,  for  the  reason  that  the  conductor 
has  elected  to  treat  him  as  a  passenger.^''  With  regard  to  the  train  on 
which  the  rights  of  a  passenger  may  be  ascribed  to  one  taking  passage, 
it  is  not  necessary  that  it  should  be  what  is  known  as  a  regular  train 
running  on  a  regular  schedule  of  time;  but  the  relation  may  arise 
upon  a  chartered  excursion  train,  passing  over  a  railroad.^^  It 
may  be  a  mixed  train  or  an  accommodation  traim,,  and  those  taking 
passage  on  it  will  be  entitled  to  the  utmost  degree  of  care  and  caution 
which  is  practicable  upon  such  trains  ;^^  and  it  may  be  a  freight  train, 
provided  it  is  the  custom  of  the  company  to  transport  passengers  upon 
such  trains.^^  With  regard  to  the  persons  who  may  acquire  the 
status  of  passengers,  it  has  been  held  that  a  child  nine  years  of  age  in 

"Ante,  §  2610;  post,  §  2643.  "Texarkana  &c.  R.  Co.  v.  Ander- 

"  Missouri  &c.  R.  Co.  v.  Simmons,  son,  67  Ark.  123;  s.  c.  53  S.  W.  Rep. 

12  Tex.  Civ.  App.  500;  s.  c.  33  S.  W.  673.     See  Little  Rock  &c.  R.  Co.  v. 

Rep.  1096.  Nelson,  66  Ark.  494;  Jackson  v.  St. 

"  Muehlhausen  v.  St.  Louis  R.  Co.,  Paul  &c.  R.  Co.,  74  Minn.  48;  Exton 

91  Mo.  332;  s.  c.  6  West.  Rep.  857;  v.  Central  Co.,  62  N.  J.  L.  7;   Wil- 

post,  §  3221.  liams  v.  Oregon  &c.  R.  Co.,  18  Utah 

"Western  &c.  R.  Co.  v.  "Voils,  98  210;  Louisville  &c.  R.  Co.  v.  Bell,  100 

Ga.  446;  s.  c.  35  L.  R.  A.  655;   26  S.  Ky.  203. 

E.  Rep.  483.  "Dillingham  v.  Wood   (Tex.  Civ. 

"Kansas  City  &c.  R.  Co.  v.  Hold-  App.),  27  S.  W.  Rep.  1074   (no  off. 

en,  66  Ark.  602;  s.  c.  53  S.  W.  Rep.  rep.). 

45.  ^'Post,  §  2666. 
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the  care  of  its  mother,  may,  after  the  mother  has  provided  herself 
with  a  passage  ticket  and  become  a  passenger, — with  the  conclusion 
that  fare  may  be  demanded  for  the  carriage  of  the  child.^°  In  con- 
tradistinction from  trespassers  to  whom  the  carrier  owes  no  special 
care,^°  a  child  too  young  to  be  imputable  with  negligence,  who  is  in- 
vited by  the  servants  of  the  carrier,  albeit  in  violation  of  their  in- 
structions, to  ride  upon  a  car, — for  example  a  push  car, — acquires 
the  right  to  have  at  least  ordinary  care  exercised  to  promote  his 
safety.^^ 

§  2635.  Persons  on  Board  Carrier's  Vehicle  Presumed  to  be  Passen- 
gers.— Generally  speaking,  every  person  on  board  the  vehicle  of  a 
common  carrier  of  passengers,  other  than  the  servants  of  the  carrier, 
is  presumed  to  be  there  lawfully  as  a  passenger.^^  For  example,  one 
who  is  upon  a  passenger  train,  and  while  there  meets  his  death  in  an 
accident  to  the  train,  will  be  presumed  to  have  taken  the  train  with 
lawful  intent  and  to  have  been  entitled  to  the  rights  of  a  passenger, 
when  nothing  in  his  manner  of  boarding  the  train,  or  in  the  facts  in 
evidence,  raises  a  doubt  upon  the  question.^^  In  the  absence  of  all 
evidence  speaking  upon  the  question,  a  person  not  a  servant  of  the 
carrier,  riding  upon  a  railway  passenger  train,  is  presumed  to  be  law- 
fully there,  and  to  have  paid  his  fare  as  a  passenger.^* 

§  2636.  Who  not  Deemed  a  Passenger.^^ — The  following  persons 
have  been  held  not  to  be  passengers: — One  who  boards  a  special  ex- 
cursion train,  knowing  that  it  does  not  stop  at  regular  stations,  while 
standing  at  a  place  which  does  not  imply  a  general  invitation  to  the 
public  to  go  on  board  of  it;^*  a  person  who,  having  a  passage  ticket, 

"  Beckwith  v.  Cheshire  R.  Co.,  143  but  nevertheless  a  person  boards  it 

Mass.  68;  s.  c.  3  N.  E.  Rep.  186.  as  a  passenger  without  right,  there 

^"Post,  §§  3310,  3311,  3312.  is  no  implied  acceptance  of  him  by 

^Missouri  &c.  R.  Co.  v.  Rodgers  the  carrier  as  a  passenger:    Penn- 

(Tex.  Civ.  App.),  1  Am.  Neg.  Rep.  sylvania  R.  Co.  v.  Price,  96  Pa.  St. 

708;  s.  c.  39  S.  W.  Rep.  383  (no  off.  267;  Wagner  v.  Missouri  &c.  R.  Co., 

rep.).     Compare  post,  §  3303,  97  Mo.   512;    s.   c.   3   L.  R.  A.   156; 

'^  Louisville  &c.  R.  Co.  v.  Thomp-  Atchison  &c.  R.  Co.  v.  Headland,  18 

son,  107  Ind.  442;  s.  c.  5  West.  Rep.  Colo.  477;   s.  c.  20  L.  R.  A.  822;  Baton 

838.  V.  Delaware  &c.  R.  Co.,  57  N.  Y.  382; 

'^  Inness  v.  Boston  &c.  R.  Co.,  168  s.  c.  15  Am.  Rep.  513 ;  Texas  &c.  R. 

Mass.  433;  s.  c.  47  N.  E.  Rep.  193.  Co.  v.  Black,  87  Tex.  160;  s.  c.  27  S. 

"Dunn  V.  Grand  Trunk  R.  Co.,  58  W.  Rep.  118;  Southwestern  R.  Co.  v. 

Me.  187;  Hanson  v.  Mansfield  R.  Co.,  Singleton,  66  Ga.  252;  Rosenbaum  v. 

38  La.  An.  111.  St.  Paul  &c.  R.  Co.,  38  Minn.  173; 

^  This  section  Is  cited  in  §  3304.  Keating  v.  Michigan  &c.  R.  Co.,  97 

™  Fitzgibbon  V.  Chicago  &c.  R.  Co.,  Mich.  154;    Haase  v.  Oregon  R.  &c. 

108   Iowa  614;    s.  c.  79  N.  W.  Rep.  Co.,  19  Or.  354.     But  it  does  not  fol- 

477;   14  Am.  &  Eng.  Rail.  Cas.   (N.  low  from  this  that  he  can  be  sub- 

S.)  270.     If  a  train  is  not  designed  jected   to   the  treatment  of   a   tres- 

(or  the  use  of  passengers  in  general,  passer,    especially    where    he    has 
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attempts  to  get  on  board  a  train  at  a  station  at  which  it  has  stopped 
only  to  let  off  passengers,  where  the  train  starts  just  as  he  steps  on 
the  platform  of  a  car,  and  none  of  the  trainmen  knew  of  his  presence, 
or  of  his  intention  to  board  the  train,  and  are  not  negligent  in  not 
■knowing  f^  a  person  who  gets  upon  a  railway  train  after  it  has  started, 
and  falls  off  before  he  gets  to  a  place  of  safety  inside  f^  a  person  who 
boards  a  construction  tram  to  ride  upon  switch  tracks  constructed  in 
the  ordinary  manner, — with  the  conclusion  that  he  accepts  the  risks 
incident  to  the  train  and  track,  except  those  arising  from  the  negli- 
gence of  the  company  f^  one  who  travels  on  a  construction  train  with 
the  assent  of  the  conductor  over  a  newly  built  portion  of  the  road,  and 
who  remains  on  the  train  and  receives  an  injury  half  an  hour  after 
the  train  has  reached  its  destination, — ^with  the  conclusion  that  his 
status  as  a  passenger  does  not  continue  so  long  after  the  transit  has 
ended. ^" 

§  2637.  Who  not  Deemed  a  Trespasser.^^ — The  following  per- 
sons have  been  held  not  to  be  trespassers: — The  wife  and  child  of 
an  employe  of  the  railway  company,  travelling  to  the  point  where  the 
husband  and  father  is  at  work,  without  a  ticket  and  without  a  pass, 
though  entitled  to  a  pass, — with  the  conclusion  that  a  recovery  might 
be  had  for  an  injury  to  the  child  caused  by  a  derailment  of  the  train  f^ 
a  person  who,  through  a  mistake  and  misapprehension  as  to  the  rules 
of  the  road,  attempted  to  ride  on  a  limited  ticket,  which  had  in  fact 
expired,  and  was  ejected  from  the  train, — with  the  conclusion  that  he 

made  an  honest  -mistake  in  boarding  stone  for  unloading,  and  while  the 
the  train:  Post,  §§  2637,  2673;  car  was  being  moved  in  the  opera- 
Arnold  V.  Pennsylvania  R.  Co.,  115  tion  of  switching:  Illinois  &c.  R. 
Pa.  St.  135;  s.  c.  6  Cent.  Rep.  630.  Co.   v.   McCowan,   70   111.   App.   345. 

"  Jones  V.  Boston  &c.  R.  Co.,  163  The  status  of  a  passenger  was  de- 
Mass.  245;  s.  c.  39  N.  E.  1019.  nied  to  a  icy  eleven  years  old,  who, 

^  Merrill  v.  Eastern  R.  Co.,  139  without  any  ticket  or  means  of  pay- 
Mass.  238;  s.  c.  52  Am.  Rep.  705.  ing  his  fare,  got  upon  a  pay  car  on 

"  Rosenbaum  v.   St.   Paul  &c.   R.  which  passengers  were  not  allowed 

Co.,  38  Minn.  173 ;  s.  c.  36  N.  W.  Rep.  to  ride,  after  being  notified  of  that 

447.    But  one  who  is  received  on  a  fact:     Chicago  &c.  R.   Co.  v.   HofE- 

construction   train  as  a  passenger,  man,  82  111.  App.  453;   s.  c.  4  Chic, 

by  the  conductor  of  the  train,  is  en-  L.  J.  Wkly.  238.    The  mere  fact  that, 

titled  to  the  rights  of  a  passenger,  on  the  body  of  a  man  killed  in  a 

although  the  conductor  has  no  au-  railway  accident,  a  pass  is  found, 

thority  to  receive  him  as  such,  un-  issued  to  another  person,  does  not 

less  he  knows  that  he  is  there  in  create  a  presumption  that  the  pos- 

violation  of  the  rules  of  the  com-  session  of  it  by  the  deceased  person 

pany:     Chicago  &c.  R.  Co.  v.  Frazer,  was  fraudulent:    Louisville  &c.   R 

55  Kan.  582;   s.  c.  40  Pac.  Rep.  923.  Co.  v.  Thompson,  107  Ind.  442;  s.  c. 

^  Chicago  &c.  R.  Co.  v.  Frazer,  55  5  West.  Rep.  833. 

Kan.   582;    s.   c.   40   Pac.   Rep.   923.  =>  This  section  is  cited  in  §§  2636, 

Circumstances  under  which  the  fore-  3304. 

man  of  a  gang  of  men,  employed  to  '^  Galveston  &c.  R.  Co.  v.  Snead, 

build  stone  walls  for  the  company,  4  Tex.  Civ.  App.  31;   s.  c.  23  S.  W. 

was  not  deemed  to  have  been  wrong-  Rep.  277. 
fully  upon  a  car  while  preparing  a 
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was  entitled  to  recover  damages.^'  It  may  be  collected  from  other 
cases  that  a  boy  ten  years  of  age,  riding  on  a  street  car  at  the  invita- 
tion of  the  motorman,  is  not  a  trespasser,  but  is  entitled  to  recover 
damages  for  being  injured  through  the  negligence  of  the  motorman  in 
suddenly  starting  the  car  as  he  is  boarding  it,  throwing  him  down;'* 
that  the  mere  fact  that  a  boy  eight  years  of  age  gets  upon  a  car  and  sits 
on  the  steps  is  not  prima  facie  evidence  that  he  is  a  trespasser,  and  if 
he  is  injured  through  the  fault  of  the  company's  servants,  he  is  en- 
titled to  recover;"^  that  a  woman  who  has  entered  a  depot  and  pur- 
chased a  ticket  intending  to  board  a  train  soon  to  arrive,  is  a  passen- 
ger f  that  a  person  under  contract  with  a  railroad  company  to  enter 
its  employ  at  a  certain  place,  who  is  riding  to  such  place  on  a  free  pass 
which  is  part  of  the  agreement  for  employment,  which  pass  has  a 
clause  on  the  back  exempting  the  carrier  from  liability  for  injuries 
caused  through  its  negligence,  is  a  passenger  for  hire,  and  the  stipu- 
lation against  liability  is  not  binding  on  him.'^ 

§  2638.    Point  of  Time  at  whicli  the  Relation  Commences.'* — It  is 

not  necessary,  in  order  to  the  commencement  of  the  relation  of  car- 
rier and  passenger,  that  the  carrier  should  actually  have  commenced 
the  execution  of  the  contract  of  carriage.  On  the  contrary,  the  pre- 
vailing opinion  is  that  where  the  passenger  has  come  upon  the  prem- 
ises of  the  carrier  with  the  bona  fide  intention  of  taking  a  passage,  the 
relation  is  thereby  created.  When,  therefore,  a  passenger  goes  into 
the  waiting-room  of  a  railway  carrier,''  or  goes  upon  the  station  plat- 
form/" with  the  bona  fide  intention  of  becoming  a  passenger,  a  duty 
arises  on  the  part  of  the  carrier  of  treating  him  as  such,  although  he 
may  not  have  bought  a  ticket  or  paid  fare;*^  and  this  conclusion  is 

"'Arnold  v.  Pennsylvania  R.  Co.,  Am.  Dec.  700;   Dillingham  v.  Wood 

115  Pa.  St.  135;    s.  c.  6  Cent.  Rep.  (Tex.  Civ.  App.),  27  S.  W.  Rep.  1074 

630.  (no  off.  rep.).     A  passenger  await- 

=*  Little  Rock  &c.  R.  Co.  v.  Nelson,  ing  the  arrival  of  his  train  is  enti- 

66  Ark.  494.  tied  to  protection  as  such  while  re- 

'^  Jackson  v.  St.  Paul  &c.  R.  Co.,  tiring  from  the  depot  for  a  neces- 

74  Minn.  48.  sary  purpose,   and  while  returning 

"^  Exton  v.  Central  R.  Co.,  62  N.  J.  thereto:     Louisville    &c.    R.    Co.   v. 

L.  7.  Treadway,  142  Ind.  475;  s.  c.  40  N.  E. 

""  Williams  v.  Oregon  &c.  R.  Co.,  Rep.  807. 

18  Utah  210.  "  Gordon  v.  Grand   Street  &c.  R. 

^This  section  is  cited  in  §§  2659,  Co.,  40  Barb.    (N.  Y.)    546;    Illinois 

2702,  3190.  &c.  R.  Co.  v.  Treat,  75  111.  App.  327; 

">  Bxton  V.  Central  R.  Co.,  63  N.  J.  Earth  v.  Kansas  City  Elev.  R.  Co., 

L.  356;  s.  c.  46  Atl.  Rep.  1099;  afC'g  142  Mo.  535;  s.  c.  44  S.  W.  Rep.  778; 

s.  c.  62  N.  J.  L.  7;  42  Atl.  Rep.  486;  10  Am.  &  Eng.  Rail.  Cas.  281  (at  an 

Wells  V.  New  York  &c.  R.  Co.,   25  elevated  railway  station)  •   Brien  v. 

App.  Div.  365;   s.  c.  49  N.  Y.  Supp.  Bennett,  8  Carr.  &  P.  724;   Smith  v. 

510;  Grimes  v.  Pennsylvania  Co.,  36  St.  Paul  City  R.  Co.,  32  Minn.  1;  s.  c. 

Fed.  Rep.  72;  Warren  v.  Fitchburg  50  Am.  Rep.  550. 

R.  Co.,  8  Allen,  (Mass.)  227;  s.  c.  85  "Gardner  v.  Waycross  &c.  R.  Co., 
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clearer  where  he  has  purchased  his  ticket  and  is  waiting  to  take  the 
train.'-  So,  if  a  passenger,  ha\'ing  purchased  his  ticket,  enters  a  car 
of  a  particular  train,  in  obedience  to  an  invitation  of  an  employe  of 
Ihe  company,  or  in  obedience  to  an  announcement  of  an  employe  of 
the  company  that  the  cars  are  ready  to  receive  passengers,  the  relation 
of  carrier  and  passenger  is  created,  although  the  train  in  fact  may  not 
be  "made  up"  but  the  process  of  coupling  or  detaching  cars  is  still 
going  on;  and  if,  under  such  circumstances,  the  passenger,  while 
passing  from  one  car  to  another  in  order  to  find  a  car  in  which  there 
is  a  vacant  seat,  receives  an  injury  without  his  own  fault,  he  may  re- 
cover damages.*^  So,  a  person  who  has  procured  a  ticket  at  a  rail- 
road station  is  entitled  to  protection  as  a  passenger  while  going  to  tJie 
baggage  room  to  get  checks  for  baggage.** 

§  2639.  Further  as  to  when  the  Relation  Commences. — So,  the  re- 
lation has  been  held  to  have  been  created  by  the  act  of  a  woman  in 
going  into  a  railway  ticket  office  and  informing  the  ticket  agent  of  her 
desire  to  become  a  passenger,- — she  in  good  faith  placing  herself  under 
his  direction,  and  he  directing  her  as  to  the  manner  in  which  she  is  to 
get  on  a  caboose  car,  on  which  she  is  to  take  passage.*''  So,  where  a 
street  car  has  stopped  to  take  a  passenger  on,  if  he  is  injured  while  in 
the  act  of  getting  on,  his  rights  on  the  one  hand,  and  the  measure  of 
the  liability  of  the  company  on  the  other  hand,  are  those  of  carrier 
and  passenger.*"     The  status  and  rights  of  a  passenger  were  ascribed 

97  Ga.  482;   s.  c.  25  S.  E.  Rep.  334;  s.  c.  aff'd  63  N.  J.  L.  356;    46  AH. 

St.    Louis   &c.   R.   Co.   V.   Franklin  Rep.  1099;   and  note  to  Warner  v. 

(Tex.  Civ.  App.),  44  S.  W.  Rep.  701  Baltimore  &c.  R.  Co.,  42  L.  ed.  491. 

(no  off.  rep.);  Phillips  v.  Southern  "Hannibal  &c.  R.  Co.  v.  Martin, 

R.  Co.,  124  N.  C.  123;  s.  c.  45  L.  R.  11  111.  App.  386. 

A.  163;  32  S.  B.  Rep.  388;  Inness  v.  «Exton  v.  Central  R.  Co.,  62  N.  J. 

Boston  &c.  R.  Co.,  168  Mass.  433;  L.  7;  s.  c.  5  Am.  Neg.  Rep.  675;  42 

s.  c.   47   N.  E.  Rep.  193    (either  at  Atl.  Rep.  486;  s.  c.  aff'd  63  N.  J.  L. 

common  law  or  within  Pub.  Stats.  356;  46  Atl.  Rep.  1099. 

Mass.,  ch.  112,  §  212).  «Allender  v.  Chicago  &c.  R.  Co., 

« Batton  v.  South  &c.  R.  Co.,  77  37  Iowa  264. 

Ala.  591;   Harris  v.  Stevens,  31  Vt.  "McDonough  v.  Metropolitan  R. 

79;  s.  c.  73  Am.  Dec.  337;  Wood  v.  Co.,  137  Mass.  210;  Smith  v.  St.  Paul 

Pennsylvania  Co.,  177  Pa.  St.  306;  City  R.  Co.,  32  Minn.  1.    The  rela- 

s.  c.  35  L.  R.  A.  199.     See,  also,  Wa-  tion  was  also  established  when  one 

bash  &c.  R.  Co.  v.  Rector,  104  111.  had    safely    entered    a    passenger 

296;  Shannon  v.  Boston  &c.  R.  Co.,  car,  with  the  intention  of  becoming 

78  Me.  52;  Webster  v.  Fitchburg  R.  a  passenger,  although  at  a  stopping 

Co.,  161  Mass.  298;  and  note  to  same  place  not  a  station,  and  where  no 

in  24  L.  R.  A.  521;  Southern  R.  Co.  invitation  was  held  out  to  him  to 

V.  Smith,  52  U.  S.  App.  708;  s.  c.  86  take  trains,   but  where  they  were 

Fed.  Rep.  292;  30  C.  C.  A.  58;  40  L.  permitted  to  be  taken:     Dewire  v. 

R.   A.   746;    Illinois  &c.   R.   Co.   v.  Boston  &c.  Co.,  148  Mass.  343;  s.  c. 

Treat,  179  111.  576;    s.  c.  54  N.  E.  2  L.  R.  A.  166;   19  N.  E.  Rep.  523. 

Rep.  290;   Exton  v.  Central  R.  Co.,  And  so,  where  one  held  up  his  fin- 

62  N.  J.  L.  7;  s.  c.  42  Atl.  Rep.  486;  ger  to  the  driver  of  an  omnibus, 
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to  one  who,  while  waiting  at  a  station,  was  invited  by  the  station  agent 
to  take  a  seat  in  an  empty  car  on  a  side  track  while  the  station  was 
being  cleaned,  and  who,  upon  the  car  being  suddenly  moved  out  from 
the  station,  was  injured  by  jumping  from  it  under  an  impulse  of 
sudden  fear;*^  to  one  who,  having  purchased  a  ticket,  passed  through 
a  turnstile  where  the  ticket  was  deposited,  and  was  injured  when 
about  to  leave  the  station  platform  and  enter  a  car.^^  It  is  no  doubt 
a  sound  view  that  one  who  boards  a  railway  train,  in  good  faith,  with 
the  purpose  of  acquiring  the  right  to  ride  thereon,  becomes  a  passen- 
ger, subject  to  the  right  of  the  company  to  terminate  his  right  of 
passage  after  he  has  failed  to  make  proper  and  reasonable  efforts  to 
purchase  a  ticket  as  required  by  its  rules,  or,  having  been  unable  to 
secure  a  ticket,  refuses  to  pay  fare  on  the  train. *^  A  woman,  having  a 
transfer  ticket,  approaching  a  street  ear  to  get  on,  was  deemed  a  pas- 
senger, to  whom  the  carrier  owed  an  extraordinary  measure  of  care,  so 
as  to  entitle  her  to  recover  damages  for  an  injury  received  by  being 
struck  by  a  piece  of  trolley  pole,  which  broke  while  the  motorman 
was  trying  to  change  it  to  the  other  end  of  the  car.^" 

§  2640.  Still  Further  of  this  Subject."— It  has  even  been  held  that 
a  person  is  to  be  regarded  as  a  passenger  who  is  on  his  way  to  a  railway 
station  to  take  passage  on  one  of  its  trains,  although  he  has  not  yet 
purchased  his  ticket  ;^^  but  this  seems  a  very  doubtful  conclusion, 
since  it  is  difJBcult  to  see  how  the  carrier  could  be  charged  with  any 
legal  duty  toward  a  person  who  has  not  yet  come  upon  his  premises 
for  the  purpose  of  taking  passage  on  one  of  his  vehicles.    Accordingly, 

who  stopped  to  take  him  up,  but,  fered    by    a    female    passenger,    to 

just  as  he  was  putting  his  foot  on  whom  a  ticket  to  the  wrong  station 

the  step  of  the  omnibus,  the  driver  was  sold,  in  reaching  her  destina- 

drove  on,  causing  the  intending  pas-  tion  from  the  station  for  which  she 

senger  to  fall  to  the  ground,  it  was  received  the  ticket,  should  be  strick- 

held  that  it  was  evidence  to  go  to  en  out,  where  it  does  not  appear  that 

the  jury  in  support  of  an  averment  she  would  not  have  experienced  as 

that  the  relation  had  been  created;  great   inconvenience   had   she   gone 

since  the  stopping  of  the  omnibus  over    the     other     available     route: 

implied  a  consent  to  take  the  plaint-  Texas  &c.  R.  Co.  v.  Armstrong  (Tex. 

iff  up  as  a  passenger:     Brien  v.  Ben-  Civ.  App.),  41   S.  W.  Rep.   833    (no 

nett,  8  Car.  &  P.  724.  off.  rep.).     The  holding  seems  to  be 

■"  Shannon  v.   Boston  &c.   R.   Co.,  untenable;   since  it  would  not  be  a 

78  Me.  52;  s.  c.  1  N.  Bug.  Rep.  681.  question  for  the  judge,  but  for  the 

'"Illinois  &c.  R.  Co.  v.  Treat,  179  jury,  whether  she  would  have  suf- 

111.  576;  s.  c.  54  N.  E.  Rep.  290;  aff'g  fered    such   great   inconvenience   if 

s.  c.  75  111.  App.  327.  she  had  taken   the  other  available 

"  Cross  V.  Kansas  City  &c.  R.  Co.,  route,  and  the  plaintiff  had  the  right 

56  Mo.  App.  664.  ^  to  have  this  evidence  before  the  jury 

™  Keator  v.  Scranton  Traction  Co.,  to  enable  them  to  decide  the  ques- 

191  Pa.  St.  102;  s.  c.  43  Atl.  Rep.  86;  tion. 

6  Am.  Neg.  Rep.  187;    44  L.  R.  A.         "' This  section  is  cited  in  §  2659. 
546.     There  is  a  holding  to  the  effect        °^  Grimes  v.  Pennsylvania  Co.,  36 

that  evidence  as  to  discomforts  suf-  Fed.  Rep.  72. 
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it  has  been  held  that  one  who,  while  approaching  a  station  to  take  a 
train,  is  injured  by  an  incoming  train,  is  not  a  passenger,  although 
he  has  in  his  possession  a  round-trip  ticket  regularly  purchased. °^ 
But  clearly  the  consensus  of  legal  opinion  is  that  very  slight  circum- 
stances will  sustain  an  implication  of  the  existence  of  this  relation. 
Thus,  in  an  action  for  the  loss  of  the  plaintiff's  baggage,  evidence  of 
his  possession  of  a  baggage  check  in  connection  with  the  testimony  of 
the  baggage  master  of  the  defendant,  to  the  effect  that,  when  required 
by  passengers,  he  put  checks  on  their  baggage  and  gave  duplicates  to 
them, — was  held  sufficient  evidence  that  the  plaintiff  was  a  passenger, 
and  that  his  baggage  had  been  cheeked  for  his  passage.^*  But  it  has 
been  held  that  where  a  steamboat  lands  at  one  of  its  usual  stopping 
places  for  the  purpose  of  taking  on  freight  and  passengers,  it  is  not  a 
presumption  of  law  that  every  person  who  goes  on  board  does  so  as  a 
passenger  unless  he  notifies  an  officer  of  the  boat  to  the  contrary,  so  as 
to  relieve  the  officers  from  the  duty  of  giving  such  as  do  not  come 
aboard  as  passengers  proper  time  and  facilities  for  getting  ashore. °^ 
On  the  other  hand,  although,  as  we  shall  hereafter  see,°^  a  common 
carrier  of  passengers  is  bound,  in  the  exercise  of  a  species  of  police 
duty,  to  protect  a  passenger  against  the  violence  of  its  own  servants 
or  of  other  passengers, — ^yet  where  a  person  was  knocked  down  and 
robbed  Just  as  he  was  about  to  enter  a  railway  train  as  a  passenger,  it 
was  held  that  he  could  not,  under  a  petition  charging  that  he  was 
assaulted  and  injured  by  the  servants  and  employes  of  the  company 
in  control  of  its  train,  recover  against  the  company,  without  showing 
that  the  person  who  assaulted  him  was  in  its  employ,  and  that  the 
wrongful  acts  were  done  by  its  servants  in  the  course  or  within  the 
scope  of  their  employment."'^  Here  the  theory  of  the  court  was  that, 
the  relation  of  carrier  and  passenger  not  having  commenced,  the  car- 
rier was  not  under  a  legal  obligation  to  protect  the  plaintiff  from  the 
assaults  of  third  persons.  This  seems  tantamount  to  holding  that  the 
police  duty  which  the  law  imposes  upon  the  carrier  for  the  protection 
of  his  passengers  does  not  commence  until  they  are  actually  upon  his 
vehicle  of  transportation, — which  we  shall  hereafter  see  is  not  the 
better  opinion.^*  One  who  has  hailed  a  passing  omnibus  with  the 
intent  to  ride  thereon,  and  is  injured  by  the  sudden  starting  of  the 
omnibus,  as  he  is  boarding  the  same,  is  entitled  as  a  passenger  to  re- 
cover damages.'*     A  person  in  the  act  of  boarding  a  street  car  which 

"=  Chicago  &c.  R.  Co.  v.   Stewart,  "  Sachrowltz  v.   Atchison   &c.   R. 

77  111.  App.  66.  Co.,  37  Kan.  212;  s.  c.  15  Pac.  Rep. 

"Davis  v.  Cayuga  &c.  R.  Co.,  10  242. 

How.  Pr.  (N.  Y.)  330.  "Post,  §  3100. 

"Keokuk  Packet  Co.  v.  Henry,  50  "Brien  v.  Bennett,  8  Carr.  &  P. 

111.  264.  724. 

Tost,  §  3083,  et  seq. 
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has  stopped  in  response  to  his  signal,  who  is  injured  by  the  car  being 
struck  by  another  ear  of  the  company,  is  entitled  to  recover  damages 
as  a  passenger.""  One  who  is  crossing  a  railroad  track  with  a  ticket 
in  his  pocket,  to  board  a  train,  but  has  not  been  to  the  depot,  and  has 
not  notified  the  agents  of  the  company  that  he  is  a  prospective  passen- 
ger, is  not  a  person  to  whom  the  company  owes  the  extraordinary 
care  due  to  a  passenger,  and  he  can  not  recover  for  injuries  from 
being  struck  by  a  passing  train  when  he  could  have  seen  the  train  for 
a  distance  of  a  quarter  of  a  mile."^  One  who  has  purchased  a  ticket, 
passed  through  a  turnstile,  where  the  ticket  is  deposited,  entered  a 
platform  exclusively  used  for  passengers,  and  is  about  to  enter  the 
train,  is  a  passenger,  and  the  carrier  must  use  a  high  degree  of  care 
to  prevent  injury  to  him  while  boarding  the  train.*^  Where  a  woman 
purchases  a  ticket  at  a  railway  station,  intending  to  be  a  passenger  on 
the  cars  of  the  company,  the  relation  of  carrier  and  passenger  is  estab- 
lished ;  and  if  she  is  injured  while  using  a  passage  way  to  the  baggage 
room,  for  the  purpose  of  having  her  baggage  checked,  by  being  struck 
by  two  men  scuffling  in  the  passage  way,  the  company  will  be  liable  to 
her  in  damages."' 

§  2641.  Status  of  Passenger  not  Created  by  Mere  Preparation  to 
Become  a  Passenger. — The  mere  fact  that  a  person  is  injured  while 
in  the  act  of  approaching  the  premises  or  vehicle  of  the  carrier  with 
the  intent  of  becoming  a  passenger,  does  not,  as  a  general  rule,  charge 
the  carrier  with  the  high  degree  of  care  in  his  favor  which  the  law 
puts  upon  a  carrier  of  passengers.  The  reason  is  obvious.  Before 
this  liability  can  attach,  the  person  of  the  passenger  must  have  been 
placed  in  some  substantial  sense  in  the  custody  of  the  carrier,  either 
upon  his  premises  while  waiting  to  take  passage,  or  upon  his  vehicle 
after  having  mounted  it  to  take  passage.  It  was  so  held  of  a  person 
who,  having  obtained  a  ticket,  and  being  on  the  premises  of  the  rail- 
road company,  designed  for  the  use  of  passengers,  and  &bout  to  take  a 
train,  was  struck  while  crossing  the  track  of  the  company  by  an  in- 
coming train,  while  in  the  act  of  running  across  its  premises  from  a 
point  outside  its  station,  to  catch  one  of  its  trains  which  was  about  to 
start;"*  and  of  a  person  who,  having  a  mileage  ticket,  not  having 

«» Smith  V.  St.  Paul  &c.  R.  Co.,  32  "Webster  v.  Fitchburg  R.  Co.,  161 

Minn.  1.  Mass.  298;   s.  c.  24  L.  R.  A.  521;  37 

"^  Southern   R.    Co.   v.    Smith,    52  N.  E.  Rep.  165.     But  a  person  pass- 

V.  S.  App.  708;    s.  c.  86  Fed.  Rep.  ing  from  a  railroad  station  across 

292;  30  C.  C.  A.  58;  40  L.  R.  A.  746.   ,  a  track  to  a  platform,   on  a  walk 

"^  Illinois  &c.  R.  Co.  v.  Treat,  179  provided   by   the   railroad   for   that 

111.  576;  s.  c.  54  N.  E.  Rep.  290.  purpose,  Intending  to  take  a  train 

°^  Exton  V.  Central  R.  Co.,  62  N.  J.  for  which  he  has  purchased  a  ticket, 

li.  7;  s.  c.  42  Atl.  Rep.  486.  is  a  passenger  within  the  meaning 
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notified  any  of  the  oiScers  or  agents  of  the  railway  company  that  he 
"vvas  an  intending  passenger,  was  similarly  hurt  while  attempting  to 
cross  a  track  of  the  company  in  order  to  board  a  train  on  a  siding 
near  its  station."^  The  theory  of  these  decisions  is  that  the  person 
injured  in  this  situation  is  not  entitled  to  extraordinary  care  on  the 
part  of  the  railway  company,  but  only  to  what  is  termed  ordinary  or 
reasonable  care."* 

§  2642.  Status  of  Passenger  as  Dependent  upon  Payment  of  Fare. — 
The  right  of  a  person  to  ride  on  the  vehicle  of  a  common  carrier,  so 
as  to  create  as  between  the  carrier  and  himself  the  relation  of  carrier 
and  passenger,  is  dependent  upon  the  payment  of  reasonable  fare 
fixed  by  the  rules  of  the  carrier  or  by  the  operative  statute  law,  ex- 
cluding, of  course,  those  cases  where  he  rides  by  the  invitation  or 
consent  of  the  carrier  without  the  payment  of  fare.  Generally 
speaking,  the  prepayment  of  such  reasonable  or  statutory  fare  is  a 
condition  precedent  to  the  right  of  a  person  to  become  a  passenger. 
According  to  one  view,  the  relation  of  carrier  and  passenger  is  so 
strictly  dependent  upon  the  making  of  a  contract  of  carriage,  that  the 
carrier  is  not  liable  to  persons  who  have  not  been  accepted  as  passen- 
gers by  the  tender  and  acceptance  of  the  regular  fare;  and  that  the 
intention  of  a  person  to  pay  his  fare  as  a  passenger  and  his  good  faith 
in  getting  upon  the  carrier's  vehicle,  without  paying  fare, — are  im- 
material, where  there  has  been  no  assent  or  contract,  express  or  im- 
plied, on  the  part  of  the  carrier  to  receive  and  carry  him."''     But  it 

of  Mass.  Pub.  Stat,  chap.  112,  §  212,  Eng.  Rail.  Cas.  688;   47  Phila.  Leg. 

relating  to  the  liability  of  a  railroad  Int.  261;    25  W.  N.  C.   204;    18  Atl. 

company  for  negligently  causing  the  Rep.  983.     This  is  a  peculiar  case, 

death    of   a   passenger:     Young   v.  The  route  of  the  plaintiff's  journey 

New  York  &c.  R.  Co.,  171  Mass.  33;  on  the   defendant's  road   compelled 

s.  c.  50  N.  E.  Rep.  455;   41  L.  R.  A.  him  to  change  cars  at  a  junction. 

193.     It  has  been  held  that  a  woman  He  was  suffering  from  cholera  mor- 

standing  upon  a  crosswalk,  with  in-  bus  and  in  pain.    While  waiting  for 

tent  to  board  a  street  car,  is  not  a  the    connecting    train    to    start   he 

passenger  so  as  to  render  the  street  stood  upon  the  platform  talking  to 

car    company    responsible    for    her  a  friend  in  the  mail  car.    As  the 

safety  any  more  than  for  that  of  train   started   he  entered  the  mail 

any  other  person  lawfully  upon  the  car  and  his  friend  gave  him  a  couple 

crosswalk,  where  she  has  not  yet  put  of  doses  of  medicine,   and   shortly 

her  foot  upon  the  car:     Mitchell  v.  afterwards    the    accident   occurred. 

Rochester  R.  Co.,  4  Misc.    (N.  Y.)  The  mail  car  was  a  combination  car, 

575;   s.  c.  30  Abb.  N.  Cas.  362;    25  partly  for  passengers,  but  there  was 

N.  Y.  Supp.  744;   aff'd  67  Hun   (N.  no  way  of  passing  from  one  part  to 

Y.)  607;  s.  c.  28  N.  Y.  Supp.  1136.  the  other.    There  was  a  notice  post- 

"^  Southern   R.    Co.   v.    Smith,   86  ed  in  the  mail  compartment  forbid- 

Fed.  Rep.  292;  s.  c.  40  L.  R.  A.  746;  ding  any  but  mail   clerks  to  ride 

52  U.  S.  App.  708;  30  C.  C.  A.  58.  there.    The    plaintiff    had    in    his 

°°  Compare  post,  §  2886.  pocket  a  mileage  ticket  to  cover  his 

"Bricker  v.   Philadelphia  &c.  R.  passage.    The  train  had  made  sev- 

Cc,  132  Pa.  St.  1;   s.  c.  40  Am.  &  eral  stops  after  the  plaintiff  entered 
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has  been  held  that  the  mere  failure  to  pay  fare  will  not  prevent  a 
person  from  being  entitled  to  the  status  of  a  passenger,  where,  with- 
out any  attempt  on  his  part  to  defraud  the  carrier,  the  conductor  has 
failed  to  call  upon  him  for  the  fare."*  In  a  street  railway  case  it  was 
held  that  a  person  became  a  passenger  as  soon  as  he  had  his  foot  on 
the  running  board,  in  the  act  of  mounting  the  car  after  it  had  stopped 
for  him.*'  The  better  view  is  that  it  is  not  strictly  necessary,  in  order 
that  the  relation  of  carrier  and  passenger  should  commence,  that  the 
passenger  should  have  paid  or  made  a  legal  tender  of  his  fare.'* 

§  2643.  Further  of  the  Status  of  Passenger  as  Dependent  upon  the 
Payment  of  Fare." — While,  on  the  one  hand,  it  can  not  be  affirmed, 
as  a  conclusion  of  law,  that  the  purchase  of  a  ticket  before  entering  a 
railroad  train  is  necessary  to  constitute  a  person  a  passenger,'^  on  the 
other  hand,  it  is  clear  that  a  person  who  boards  such  a  train  without 
a  ticket  and  who  refuses  to  pay  his  fare  when  it  is  demanded  of  him, 
without  any  legal  Justification  for  such  refusal,  is  not  entitled  to  the 
rights  of  a  passenger,  but  is  a  mere  trespasser.'^  Again,  it  is  obvious 
from  what  has  preceded  that  a  mere  unexcuted  intention  to  purchase 
a  ticket  and  take  passage  on  a  railway  train,  is  not  sufficient  to  create 
the  relation  of  carrier  and  passenger ;  so  that  if  a  man  walking  toward 
a  railway  station  with  such  an  intention  receives  an  injury,  the  rail- 
way company  will  not  be  liable  to  him  therefor  by  reason  of  the 


the  mail  car  and  before  the  accident.  990  (person  injured  while  boarding 

The  court  held  that  before  the  rela-  a  street  car). 

tion  of  carrier  and  passenger  could  ™  Tarbell  v.  Central  &c.  R.  Co.,  34 
arise  the  company  must  have  ac-  Cal.  616;  Day  v.  Owen,  5  Mich.  520; 
cepted  the  plaintiff  as  a  passenger,  Nashville  &c.  R.  Co.  v.  Messino,  1 
and  that  as  the  plaintiff  had  not  Sneed  (Tenn.)  220;  Gardner  v.  Way- 
placed  himself  in  the  position  of  a  cross  &c.  R.  Co.,  97  Ga.  482;  s.  c.  25 
passenger,  but  had  entered  a  car  S.  E.  Rep.  334;  Lake  Shore  &c.  R. 
which  he  knew  was  not  for  the  Co.  v.  Foster,  104  Ind.  293;  s.  c.  2 
transportation  of  passengers,  with-  West.  Rep.  304  (liable  for  baggage); 
out  the  knowledge  of  the  employes  Tillett  v.  Norfolk  &c.  R.  Co.,  118  N. 
of  the  company,  and  which  was  a  C.  1031;  s.  c.  24  S.  E.  Rep.  Ill;  St. 
place  where  they  would  not  find  or  Louis  &c.  R.  Co.  v.  Franklin  (Tex. 
look  for  him,  he  had  not  become  a  Civ.  App.),  44  S.  W.  Rep.  701  (no 
passenger:  Bricker  v.  Philadelphia  off.  rep.);  Gordon  v.  West  End  St. 
&c.  R.  Co.,  supra.  R.  Co.,  175  Mass.  181;  s.  c.  55  N.  B. 

•^Florida  &c.  R.  Co.  v.  Hirst,  30  Rep.     990     (person    injured     while 

Fla.   1;    s.   c.   16   L.   R.   A.   631;    12  boarding  a  street  car);    Phillips  v. 

Rail.  &  Corp.  L.  J.  218;   11  South.  Southern  R.  Co.,  124  N.  C.  123;  s.  c. 

Rep.  506;  52  Am.  &  Eng.  Rail.  Cas.  45  L.  R.  A.  163;  32  S.  E.  Rep.  388. 

409;   Chicago  &c.  R.  Co.  v.  Lee,  92  "This  section  is  cited  in  §  2634. 

Fed.  Rep.  318;  s.  c.  34  C.  C.  A.  365;  "Norfolk  &c.  R.  Co.  v.  Groseclose, 

14  Am.  &  Eng.  Rail.  Cas.    (N.   S.)  88  Va.  267;  s.  c.  15  Va.  L.  J.  645;  13 

264.  S.  E.  Rep.  454. 

°'  Gordon  v.  West  End  St.  R.  Co.,  "  Moore  v.  Columbia  &c.  R.  Co., 

175  Mass.  181;   s.  c.  55  N.  E.  Rep.  38  S.  C.  1;  s.  c.  16  S.  E.  Rep.  781. 
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existence  of  that  relation.^*  So,  where  a  person  without  a  ticket,  but 
with  enough  money  in  his  pocket  to  pay  his  fare,  having  the  bona  fide 
intention  of  becoming  a  passenger  on  a  train,  ran  to  catch  the  train 
as  it  was  leaving  the  station,  and  succeeded  in  getting  upon  the  front 
end  of  the  baggage  car  next  to  the  engine,  whereupon  the  fireman 
threw  hot  water  upon  him  from,  a  hose,  so  that  he  jumped  off  and 
broke  his  leg,  it  was  held  that  he  was  not  entitled  to  the  rights  of  a 
passenger,  and  that  it  was  erroneous  to  instruct  the  jury  that  "any 
person  who,  in  good  faith,  boards  a  train  carrying  passengers,  pre- 
pared and  intending  to  pay  his  fare  to  the  conductor,  is  a  passenger ; 
and  it  makes  no  difference  what  part  of  the  train  he  boards,  provided, 
of  course,  he  occupies  a  safe  place."'^  The  cases  cited  by  the  Texas 
court  in  support  of  this  ruling  hold,  respectively,  that  a  person  board- 
ing a  railway  train  after  it  has  started,  does  not  become  a  passenger 
until  he  has  reached  a  safe  place  on  a  car  intended  for  the  carrying 
of  passengers;''''  that  one  who  presumes  to  ride  in  a  mail  car,  not 
intended  for  the  carriage  of  passengers,  without  the  knowledge  or 
consent  of  the  trainmen,  is  not  a  passenger,  so  as  to  recover  damages 
for  injuries  received  in  a  collision;'''  and  that  one  who,  by  his  own 
solicitation  or  consent,  is  carried  on  a  vehicle  not  intended  to  carry 
passengers,  is  presumed  not  to  be  a  passenger,  although  the  owner  of 
the  vehicle  is  a  common  carrier  of  passengers  by  other  means  of 
transportation.''* 

"June  V.  Boston  &c.  R.  Co.,  153  "Bricker  v.   Philadelphia  &c.   R. 

Mass.  79;    s.  c.  26  N.  E.  Rep.  238.  Co.,  132  Pa.  St.  1;  s.  c.  18  Atl.  Rep. 

Where  there  was  no  evidence  that  983. 

the  plaintiff  had  paid  her  fare  or  had  "  Snyder  v.  Natchez  &c.  R.  Co.,  42 

a  ticket,  but  only  that  she  presented  La.  An.  302;  s.  c.  7  South.  Rep.  592. 

herself  on  the  station  platform  and  For  a   similar  conclusion  under  a 

attempted  to  get  upon  the  defend-  statute  of  Arkansas,  where  the  in- 

ant's  train,  it  was  held  the  relation  tending  passenger  was  found  tem- 

of  carrier  and   passenger  was  not  porarily  standing  upon  a  platform 

shown  to  exist:     Reiten  v.  Lake  St.  of  a  coach  on  which  passengers  were 

Elev.  R.  Co.,  85  111.  App.  657.  not  allowed  to  ride, — see  St.  Louis 

"Missouri  &c.  R.  Co.  v.  Williams,  &c.  R.  Co.  v.  Kilpatrick,  67  Ark.  47; 
91  Tex.  255;  s.  c.  42  S.  W.  Rep.  855;  s.  c.  54  S.  W.  Rep.  971.  That,  under 
rev'g  s.  c.  40  S.  W.  Rep.  350.  Con-  the  operation  of  a  statute,  if  a  per- 
trary  to  this  case,  and  under  the  son  riding  on  a  railway  train  not 
operation  of  a  statute,  it  was  earlier  knowing  of  a  rule  of  the  company 
held  in  Texas  that  one  who  in  good  which  prohibits  the  conductor  from 
faith  boards  a  passenger  train,  pre-  redeeming  tickets,  tenders  to  the 
pared  and  intending  to  pay  his  fare  conductor  an  unused  but  expired 
to  the  conductor,  is  a  passenger,  to  ticket  covering  the  trip,  and  the 
whom  the  company  owes  the  same  difference  of  money  between  the  re- 
measure  of  care  as  to  a  passenger  demption  value  of  the  ticket  and 
provided  with  a  ticket:  Houston  the  regular  fare,  he  can  not  be 
&c.  R.  Co.  V.  Washington  (Tex.  Civ.  treated  as  a  trespasser, — see  Arnold 
App.),  30  S.  W.  Rep.  719  (no  off.  v.  Pennsylvania  R.  Co.,  115  Pa.  St. 
rep.).  135;  s.  c.  6  Cent.  Rep.  630.     That  a 

"  Merrill  v.   Eastern  R.   Co.,   139  livery  stable  keeper  is  not  relieved 

Mass.  238;  s.  c.  52  Am.  Rep.  705.  from  liability  for  an  injury  to  one 
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§2644.  Still  rurtlier  as  to  the  Effect  of  the  Non-Payment  of 
Fare. — Where  a  parent  enters  a  car  of  a  railway  passenger  train,  hav- 
ing in  his  charge  a  child  who  is  non  sui  juris,  and  yet  subject  to  the 
payment  of  fare,  the  law  implies  a  contract  on  the  part  of  the  parent 
to  pay  the  fare  of  the  child. ''^  One  who  entered  a  railway  passenger 
car  while  other  persons  were  in  the  act  of  getting  on,  at  a  place  where 
the  company  was  accustomed  to  and  had  a  right  to  receive  passengers, 
was  held  to  be  entitled  to  the  rights  of  the  passenger,  although  he  had 
not  bought  a  ticket.*"  Where  the  servants  of  a  railway  company, 
contrary  to  its  rules,  accepted  a  trunk  as  baggage,  and  the  trunk 
was  lost  while  in  transit  to  the  station  of  the  company, — it  was  held 
that  the  company  was  liable  for  the  loss,  although  the  passenger  had 
not  bought  his  ticket.*^  One  who  boards  a  train  without  a  ticket  at  a 
station  where  there  is  no  ticket  office,  in  good  faith,  having  with 
him  the  money  to  pay  his  fare,  and  intending  to  pay  it, — ^becomes  a 
passenger,  to  whom  the  company  owes  the  duty  of  exercising  extraor- 
dinary diligence  for  his  safety,  as  in  case  of  other  passengers.*^  It 
has  even  been  held  that  one  who  enters  the  waiting  room  of  a  railway 
station  with  the  intention,  in  good  faith,  of  procuring  a  ticket  and 
taking  passage  on  a  train  at  the  first  opportunity,  becomes  a  passen- 
ger, and  entitled  to  care  and  protection  as  such.*^  In  order  to  estab- 
lish the  fact  that  a  person  killed  on  a  railroad  train  had  paid  his  fare 
and  thereby  acquired  the  status  of  a  passenger  for  hire,  it  is  not 
necessary  to  produce  direct  evidence  of  that  fact.  It  may  be  proved 
by  circumstances;  and  proof  of  the  fact  that  the  conductor  had  rec- 
ognized him  as  a  passenger,  had  given  him  a^heck,  and  had  carried 
him  for  many  hours,  was  held  sufficient  proof  that  he  had  paid  his 
fare.**  It  is  equally  clear,  on  the  other  hand,  that  the  failure  of 
the  passenger  to  procure  a  ticket  through  the  wrong  of  the  carrier, 
will  not  prevent  the  commencement  of  the  relation  of  carrier  and 
passenger  between  the  carrier  and  himself.  Thus,  a  person  who  pre- 
sents himself  at  the  window  of  a  railway  ticket  office  at  the  schedule 
time  of  the  departure  of  a  train,  and  in  good  faith  asks  to  buy  and 
pay  for  a  ticket,  has  the  rights  of  a  passenger,  although  the  ticket 

carried  by  him  as  a  passenger,  on  104  Ind.  293;  s.  c.  2  West.  Rep.  304 

the   ground   that   the   payment   for  (liable  for  baggage), 

carrying  her  was  not  made  by  such  '^  Gardner  v.  Waycross  &c.  R.  Co., 

passenger,  but  by  a  third  person, —  97  Ga.  482;  s.  c.  25  S.  B.  Rep.  334. 

see  Benner  Livery  &c.  Co.  v.  Busson,  '^  St.  Louis  &c.  R.  Co.  v.  Franklin 

58  111.  App.  17.  (Tex.  Civ.  App.),  44  S.  W.  Rep.  701 

'"Braun   v.   Northern   &c.  R.   Co.,  (no  off.  rep.).     See,  also,  Phillips  v. 

79  Minn.  404;  s.  c.  82  N.  W.  Rep.  675.  Southern  R.  Co.,  124  N.  C.  123;  s.  c. 

«'Tillett  V.  Norfolk  &c.  R.  Co.,  118  45  L.  R.  A.  163;  32  S.  E.  Rep.  388. 

N.  C.  1031;  s.  c.  24  S.  E.  Rep.  111.  **  Louisville  &c.  R.  Co.  v.  Thomp- 

"  Lake  Shore  &c.  R.  Co.  v.  Foster,  son,  107  Ind.  442;  s.  c.  5  West.  Rep. 

833. 
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agent  refuses  to  sell  him  a  ticket,  and  he  is  prevented  from  obtaining 
one.'°  On  the  other  hand,  a  passenger  who  has  determined  not  to  pay 
his  fare  after  being  informed  that  his  ticket  will  not  entitle  him  to 
ride  is  not  a  passenger  in  good  faith,  if  he  does  not  get  off  at  the  nest 
station.'"  Again,  the  relation  of  carrier  and  passenger  may  com- 
mence without  either  the  purchase  of  a  ticket  or  the  prepayment  of 
fare,  where  that  condition  is  not  exacted  of  the  person  on  taking 
passage.'^ 

§  2645.  Prepayment  of  Fare  not  Necessary  to  Constitute  One  a 
Passenger  on  a  Street  Car. — This  is  peculiarly  applicable  to  street 
railway  carriage,  where  the  fares  are  usually  collected  after  the  pas- 
senger enters  the  car.  It  has  been  well  held  that  such  a  company 
can  not  defend  an  action  for  personal  injuries  received  by  a  passen- 
ger, on  the  ground  that  he  did  not  pay  his  fare,  where  it  appears  that 
he  was  ready  to  pay  it,  but  that  it  had  not  been  demanded  by  the 
conductor,  owing  to  the  crowded  condition  of  the  car;®'  and  it  is 
obvious  that  where  such  a  practice  of  collecting  fares  prevails,  the 
carrier  will  not  be  relieved  from  liability  to  a  passenger,  injured 
through  the  negligence  of  his  servants,  on  the  ground  that  the  passen- 
ger did  not  pay  his  fare,  where  it  is  not  shown  by  the  carrier  that  he 
did  not  intend  to  pay  it}^  So,  it  has  been  held  that  a  child  nine 
years  of  age  who  boards  a  street  car  and  is  carried  several  blocks, 
the  driver,  who  is  also  the  conductor,  knowing  the  child  to  be  on 
board,  is  to  be  deemed  a  passenger,  whether  the  child  intended  to 
pay  fare  or  not,  so  as  to  render  the  company  liable  for  inflicting  an 
injury  upon  him  through  negligence.^"  Somewhat  at  variance  from 
this,  it  has  been  held  that  a  person  does  not  become  a  passenger  of  a 
street  railway  company  by  the  mere  attempt  to  board  its  car  while 
in  motion,  in  the  absence  of  an  acceptance  of  him  by  the  company  as 

*"  Norfolk  &c.  R.  Co.  v.  Galliher,  pay  his  fare,  or  purchase  a  ticket, 

89  Va.  639;   s.  c.  17  Va.  L.  J.  267;  it  being  the  custom  of  the  purser  to 

16  S.  E.  Rep.  935.  collect  fares  on  board:    The  Wasco, 

«■  Rudy  V.  Rio  Grande  &c.  R.  Co.,  53  Fed.  Rep.  546. 

8  Utah  165;  s.  c.  30  Pac.  Rep.  366;  *»  Cogswell  v.  West  Street  &c.  Blec- 

12  Rail.  &  Corp.  L.  J.  124.  trie  R.  Co.,  5  Wash.  46;  s.  c.  52  Am. 

"Thus,  one  who,  after  boarding  a  &  Eng.  Rail.  Cas.  500;  7  Am.  R.  & 

steamer,  learns  that  a  certain  land-  Corp.  Rep.   48;    31   Pac.   Rep.   411; 

ing  where  he  intends  to  stop  is  off  Gordon  v.  West  End  St.  R.  Co.,  175 

the    steamer's   route,    and   that   he  Mass.  181;  s.  c.  55  N.  E.  Rep.  990. 

must  pay  extra  fare  in  order  to  stop  ^  Bartlett  v.  New  York  &c.  R.  Co., 

there,  and  who  declines  to  do  so,  29  N.  Y.  St.  Rep.  357;  s.  c.  8  N.  Y. 

but  does  not  change  his  purpose  to  Supp.  309;  s.  c.  aff'd  130  N.  Y.  659. 

take  passage,  is  a  passenger  from  "  Metropolitan    Street    R.    Co.    v. 

the  time  he  goes  on  board,  and,  as  Moore,  83  Ga.  453;   s.  c.  41  Am.  & 

such,  can  hold  the  steamer  respon-  Eng.  Rail.  Cas.  240;   10  S.  E.  Rep. 

sible  for  negligence  whereby  he  is  730. 
injured,  although  he  does  not  pre- 
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a  passenger,  express  or  implied,  evidenced  by  some  act  of  its  servants, 
such,  as  stopping  the  car  for  him  to  mount  in  compliance  with  his 
signal."^  Hence  if,  in  such  a  case,  he  is  injured  while  attempting  to 
mount  the  car  while  in  motion,  it  will  not  be  the  case  of  an  injury 
inilicted  by  a  carrier  upon  his  passenger.  It  has  even  been  held,  but 
with  questionable  propriety,  that  the  relation  of  carrier  and  passenger 
does  not  exist  between  a  street  railway  company  and  a  person  who 
has  given  a  signal,  which  was  seen  and  responded  to,  for  a  car  to  stop, 
but  who  is  struck  by  the  unexpected  swinging  of  the  car  from  its 
proper  track  onto  a  switch  track. '^  But  it  has  been  held  that  a  boy 
who  hangs  upon  the  outside  of  a  street  car  can  not  be  deemed  a  pas- 
senger, although  he  has  a  nickel  in  his  pocket  with  which  he  intends 
to  pay  his  fare  when  called  upon,  where  the  crowd  on  the  car  pre- 
vents the  employes  from  seeing  him.'' 

§  2646.  Persons  Riding  Gratuitously  with  the  Invitation  or  Con- 
sent of  the  Carrier.'* — Whether  the  relation  of  carrier  and  passenger 
subsists  between  the  carrier  and  a  person  who  is  riding  gratuitously 
upon  his  vehicle  will  depend  upon  the  solution  of  the  question 
whether  the  person  is  so  riding  with  the  invitation  or  consent  of  the 
carrier,  or  whether  he  is  there  as  a  mere  trespasser.  The  importance 
of  the  inquiry  lies  in  the  rule  of  law  that  the  carrier  owes  a  different 
measure  of  duty  to  a  gratuitous  passenger  from  that  which  he  owes 
to  a  mere  trespasser.  It  lies  in  the  rule  that  if  he  is  there  by  the  in- 
vitation or  with  the  consent  of  the  carrier, — as  where  he  is  riding  on  a 
free  pass, — the  carrier  owes  him  the  same  duty,  and  the  same  degree 
of  care,  in  providing  for  his  safety,  that  he  owes  to  a  passenger  who 
has  paid  full  fare  ;°^  and  that  in  all  such  cases  it  is  immaterial  whether 


"Schepers  v.  Union  Depot  R.  Co.,  336;  5  Am.  Neg.  Rep.  562;  52  N.  E. 

126  Mo.  665;  s.  c.  29  S.  W.  Rep.  712;  Rep.  799. 

Scliaefer  v.  St.  Louis  &c.  R.  Co.,  128  »*Tliis  section  is  cited  in  §§  2633, 

Mo.  64;  s.  c.  30  S.  W.  Rep.  331.  3410,  3492. 

"^  Donovan  v.  Hartford  St.  R.  Co.,  "^  Pliiladelphia  &c.  R.  Co.  v.  Derby, 

€5  Conn.  201;  s.  c.  32  Atl.  Rep.  350.  14  How.    (U.  S.)   468;   s.  c.  Thomp. 

''Thus,  a  hoy  got  on  the  side  of  Carr.  Pass.   31;    Gulf  &c.  R.   Co.  v. 

the  car  on  which  passengers  were  Wilson,  79  Tex.  371;  s.  c.  11  L.  R.  A. 

not  allowed  to  ride.     He  rode  in  a  486;   15  S.  W.  Rep.  280;    Louisville 

stooping  position   for   three-fourths  &c.  R.  Co.  v.  Faylor,  126  Ind.  126; 

of   a  mile,   when,   being   unable   to  s.  c.  25  Ohio  L.  J.  55;  25  N.  E.  Rep. 

hold  on  any  longer,  he  fell  off,  and  869;   Hospes  v.  Chicago  &c.  R.  Co., 

was   run   over   by  the   car   and   in-  29  Fed.  Rep.  763;   International  &c. 

jured.     The    employes    did    not    see  R.  Co.  v.  Cock,  68  Tex.  713;   s.  c.  5 

him,  though  an  examination  of  that  S.  W.  Rep.  635;  Pembroke  v.  Hanni- 

part  of  the  car  would  have  revealed  bal  &c.  R.  Co.,  32  Mo.  App.  61;  Gulf 

him  to  them.     He  was  held  not  to  &c.  R.  Co.  v.  McGown,  65  Tex.  640; 

have   been    a   passenger:     Udell    v.  Todd  v.  Old  Colony  R.  Co.,  3  Allen 

Citizens'  Street  R.  Co.,  152  Ind.  507;  (Mass.)    18;    s.   c.   7   Allen    (Mass.) 

s.  c.  1  Repr.  645;   71  Am.  St.  Rep.  207;  Rose  v.  Des  Moines  Valley  R. 
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the  carrier  receives  an  agreed  compensation  for  his  transportation, 
or  is  compensated  therefor  by  the  charge  for  the  car,  or  for  trans- 
portation of  property  in  his  charge,  or  receives  no  compensation 
whatever ;''°  whereas,  as  we  shall  soon  see,  the  carrier  owes  no  duty 
toward  a  trespasser  beyond  the  duty  of  refraining  from  inflicting  a 
wanton  injury  upon  him.^^  When,  therefore,  a  guest  of  the  president 
of  a  railroad  company,  riding  by  his  invitation  in  a  special  car,  was 
injured  by  a  collision,  it  was  held  that  the  railway  company  owed  him 
the  same  measure  of  care  as  it  would  have  owed  him  if  he  had  been  a 
passenger  for  hire."^  So,  where  a  person  was  carried  free  upon  the 
defendant's  vessel  in  consideration  of  the  fact  that  he  was  a  "steam- 
boat-man," it  being  the  custom  to  carry  such  persons  free,  the  court 
held,  in  an  action  for  personal  injuries  by  the  negligence  of  the  de- 
fendant's agents,  that  the  circumstance  of  free  carriage  did  not  de- 
prive him  of  the  right  of  redress  enjoyed  by  other  passengers. °*  Nor, 
after  it  has  once  had  its  inception,  will  the  relation  of  carrier  and 
passenger  be  afEected  by  the  circumstance  that  the  agent  of  the  car- 
rier, in  consideration  of  the  fact  that  the  passenger  has  been  injured, 
returns  the  money  paid  for  his  passage.^""  But  where  a  railroad  had 
not  been  opened  to  passenger  traffic,  the  company  did  not  become 
liable  for  an  injury  caused  by  a  derailment  of  a  train,  to  one  who  had 
been  invited  to  ride  on  the  train  by  the  superintendent  of  construc- 
tion and  civil  engineer  of  the  company,  who  had  no  authority  to  re- 
ceive passengers  or  to  invite  them  so  to  ride.^"^ 

Co.,  39  Iowa  246;  Jacobus  v.  St.  Paul  Tex.  371;   s.  c.  11  L.  R.  A.  486;  15 

&c.  R.  Co.,  20  Minn.  125;  s.  c.  1  Cent.  S.  W.  Rep.  280  (mail  agent  injured 

L.  J.   375;    Louisville  &c.  R.   Co.  v.  by  derailment  of  car). 

Scott  (Ky.),  56  S.  W.  Rep.  674;  Ala-  'Tost,  §§  3302,  3307. 

bama  &c.   R.   Co.   v.   Yarbrough,   83  "*  PMladelpMa  &c.  R.  Co.  v.  Derby, 

Ala.   238;    s.   c.   3   South.   Rep.   447;  14  How.    (U.   S.)   468;    s.  c.  Tbomp. 

Albion  Lumber  Co.  v.  De  Nobra,  44  Carr.  Pass.  31. 

U.  S.  App.  347;  s.  c.  19  C.  C.  A.  168;  3  "  Str.  New  World  v.  King,  16  How. 

Am.  &  Eng.  Rail.  Cas.   (N.  S.)  564;  (U.  S.)  469. 

72  Fed.  Rep.  739;   Ecliff  v.  Wabash  ™  Packet  Co.  v.  Clough,  20  Wall. 

&c.  R.  Co.,  64  Mich.  196;  s.  c.  7  West.  (U.  S.)  528. 

Rep.  462;  Brennan  v.  Fair  Haven  &c.  '"Evansville  &c.  R.  Co.  v.  Barnes, 
R.  Co.,  45  Conn.  284;  s.  c.  29  Am.  137  Ind.  306;  s.  c.  36  N.  E.  Rep.  1092. 
Rep.  679;  Little  Rock  Traction  &c.  A  woman  waiting  in  a  waiting- 
Co.  V.  Nelson,  66  Ark.  494;  s.  c.  52  room  of  a  railway  station  to  take  a 
S.  W.  Rep.  7;  Gradin  v.  St.  Paul  &c.  train,  requested  and  received  per- 
R.  Co.,  30  Minn.  217;  Metropolitan  mission  from  the  station  agent  to 
St.  R.  Co.  V.  Moore,  83  Ga.  453;  s.  c.  take  a  seat  in  a  standing  car  while 
10  S.  E.  Rep.  730;  Wilton  v.  Middle-  the  waiting-room  was  being  cleaned, 
sex  R.  Co.,  107  Mass.  108;  s.  c.  9  he  assuring  her  that  the  car  would 
Am.  Rep.  11;  Muehlhausen  v.  St.  remain  there.  While  she  was  sit- 
Louis  &c.  R.  Co.,  91  Mo.  332;  s.  c.  2  ting  in  the  car,  it  started,  and  she, 
S.  W.  Rep.  315;  Buck  v.  People's  St.  becoming  alarmed,  jumped  out,  and 
R.  c&c.  Co.,  108  Mo.  179;  s.  c.  18  S.  W.  was  injured.  It  was  held  that  a 
Rep.  1090.  Contra.  Kinney  v.  Cen-  verdict  against  the  railroad  com- 
tral  R.  Co.,  34  N.  J.  L.  513.  pany  ought  to  stand:  Shannon  v 
« Gulf   &c.   R.   Co.   V.   Wilson,   79  Boston  &c.  R.  Co.,  78  Me.  52. 
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§  2647.  Who  a  Passenger  for  Hire. — It  is  to  be  observed  that  it 
is  not  necessary  that  a  person  should  have  paid  any  money  for  his 
carriage,  in  order  to  constitute  himself  a  passenger  for  hire,  but  that 
he  will  be  such  if  the  carrier  receives  any  benefit  or  advantage  in  con- 
sideration of  according  him  his  passage.^"^  Thus,  vi^here  a  person 
was  negotiating  with  a  railroad  company  respecting  the  introduction 
and  use  upon  their  trains  of  a  patent  car  coupling,  and  went,  at  the 
request  and  expense  of  the  company,  to  a  point  on  its  road  to  see  one 
of  its  officers  in  relation  to  the  matter,  and  a  pass  was  furnished  by 
the  company, — it  was  held,  in  an  action  for  an  injury  received  during 
the  transportation,  that  he  was  a  passenger  for  hire.^"^  If  a  person 
travels  on  a  pass  which  contains  a  stipulation  exempting  the  company 
from  liability  to  him  for  injuries,  he  does  not  acquire  a  release  from 
this  stipulation  by  the  fact  of  purchasing  a  seat  in  a  drawing-room 
car,  on  the  theory  that  this  makes  him  a  passenger  for  liire.^"'^  The 
status  of  a  passenger  for  hire  has  been  denied  to  a  person  riding  on  a 
free  pass,  not  in  order  to  care  for  property  which  is  being  shipped 
over  the  railroad,  but  simply  for  pleasure  and  as  a  gratuity.^"^  But 
a  man  in  charge  of  a  car  of  poultry  shipped  by  railroad,  whose  pass- 
age is  one  of  the  mutual  terms  of  the  arrangement  of  carriage  of  the 
poultry,  is  a  passenger  for  hire.^"" 

§  2648.  Stoekdrovers."^ — So,  a  person  who  accepts  a  drover's 
pass,  given  to  him  in  consideration  of  his  shipping  his  cattle  over  the 
carrier's  line,  and,  in  order  that  he  ifiay  accompany  them  to  their 
destination, — is  a  passenger  for  hire,  and  not  a  gratuitous  passen- 
ger.^"^    Such  being  his  status,  he  is  entitled  to  that  high  degree  of 

"=  Railway  Co.  v.  Stevens,  95  U.  S.  Co.  v.  Curran,  19  Ohio  St.  1;  Ohio  &c. 

655;    Railroad  Co.  v.  Lockwood,   17  R.  Co.  v.  Selby,  47  Ind.  471;   Flinn 

Wall.    (U.    S.)    357;    Smith   v.   New  v.  Philadelphia  &e.  R.  Co.,  1  Houst. 

York  &o.  R.  Co.,  24  N.  Y.  222;  Cleve-  (Del.)  469;  Graham  v.  Pacific  R.  Co., 

land  &c.  R.  Co.  v.  Curran,  19  Ohio  66  Mo.  536;   Indianapolis  &c.  R.  Co. 

St.  1.  V.  Beaver,  41  Ind.  493;  Pennsylvania 

'°=  Grand  Trunk  R.  Co.  v.  Stevens,  R.  Co.  v.  Henderson,  51  Pa.  St.  315; 

95  U.  S.  655.  New  York  &c.  R.  Co.  v.  Blumenthal, 

"«Ulrich  V.  New  York  &c.  R.  Co.,  160  111.  40;   Receivers  &c.  R.  Co.  v. 

108  N.  Y.  80;  rev'g  on  this  point  s.  c.  Armstrong,    4   Tex.    Civ.   App.    146; 

13  Daly  (N.  Y.)  129.  Orcutt  v.   Northern   &c.   R.   Co.,   45 

^°=Griswold   v.   New   York   &c.   R.  Minn.  368;  s.  c.  47  N.  W.  Rep.  1068; 

Co.,  53  Conn.  371;  s.  c.  2  N.  E.  Rep.  Ohio  &c-  R.  Co.  v.  Nickless,  71  Ind. 

315.  271;   Missouri  &c.  R.  Co.  v.  Ivy,  71 

™  Delaware  &c.  R.  Co.  v.  Ashley,  Tex.  409;   s.  c.  1  L.  R.  A.  500;   9  S. 

67  Fed.  Rep.  209.  W.  Rep.  346;  Little  Rock  &c.  R.  Co.  v. 

i"This  section  is  cited  in  §§  2633,  Miles,  40  Ark.  298;  s.  c.  48  Am.  Rep. 

2963,  3006.  10;  Pitcher  v.  Lake  Shore  &c.  R.  Co., 

i°»  Railroad    Co.   v.    Lockwood,    17  28  N.  Y.  St.  Rep.  647;   s.  c.  8  N.  Y. 

Wall.    (U.    S.)    357;    Smith   v.   New  Supp.   389;    Carroll  v.   Missouri  &c. 

York  &c.  R.  Co.,  24  N.  Y.  222;  s.  c.  29  R.  Co.,  88  Mo.  239;  s.  c.  3  West.  Rep. 

Barb.  (N.  Y.)  132;  Cleveland  &c.  R.  839;   Union  &c.  R.  Co.  v.  Shacklet, 
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care  on  the, part  of  the  carrier,  to  promote  his  safety,  which  the  law 
puts  upon  common  carriers  of  passengers  for  hire,  as  hereafter 
stated.^""  If,  tlierefore,  under  the  contract  of  a  shipper  of  stock 
with  a  railroad  company,  the  shipper  is  bound  to  take  charge  of  the 
caring  for  and  feeding  of  the  stock,  and  if  he  is  injured,  through  tlie 
negligence  of  the  carrier,  when  in  the  car  with  the  stock,  at  a  time 
when  prudent  attention  to  their  wants  requires  him  to  be  there, — he 
may  recover  damages.^^"  Being  a  passenger  for  hire,  a  stipulation  in 
his  pass,  exempting  the  carrier  from  liability  for  any  injury  sustained 
by  him  while  in  charge  of  his  cattle,  is  void,  in  so  far  as  it  attempts 
to  release  the  carrier  from  liability  for  his  negligence,^^^ — just  as  such 
a  stipulation  would  be  void  in  case  of  an  ordinary  passenger. ^^^  For 
stronger  reasons,  such  a  stipulation  by  a  shipper  of  cattle,  releasing 
the  carrier  from  responsibility  for  the  consequences  of  his  own  negli- 
gence or  that  of  his  servants,  resulting  in  an  injury  to  a  servant  of 
the  shipper,  not  assented  to  by  a  servant  of  the  shipper, — is  void  as  to 
him,  and  does  not  prevent  him  from  recovering  damages  for  injury 
received  through  the  negligence  of  the  carrier  or  his  servant.^^^  A 
shipper  of  cattle  riding  on  a  drover's  pass  is  a  passenger  for  hire, 
and  is  entitled,  at  the  hands  of  the  carrier,  to  the  high  measure  of 
care  which  is  due  to  a  passenger,  notwithstanding  a  provision  of  the 
contract  that  he  shall  be  deemed  an  employe  of  the  railroad  company, 
and  shall  assume  all  risks  incident  to  his  employment.^^*  The  status 
of  such  a  person  as  a  passenger  is  not  interrupted  during  the  time 

119  111.  232;   s.  c.  8  West,  Rep.  63;  Fed.  Rep.  945;   s.  c.  50  U.  S.  App. 

Illinois  &c.  R.  Co.  v.  Beebe,  174  111.  297;  29  C.  C.  A.  500. 

13;  s.  c.  50  N.  E.  Rep.  1019;  11  Am.  ""Orcutt  v.  Northern  &c.  R.  Co., 

&  Eng.  Rail.  Cas.   (N.  S.)  163;   aff'g  45  Minn.  368;    s.  c.  47  N.  W.  Rep. 

69   111.   App.   363;    Chicago  City  &c.  1068. 

R.  Co.  V.  Rood,  163  111.  477;  Lawson  >"  Saunders  v.   Southern  &c.  Co., 

V.  Chicago  &c.  R.  Co.,  64  Wis.  447;  13  Utah  275;  s.  c.  44  Pac.  Rep.  932; 

s.  c.  54  Am.  Rep.  634;  Indianapolis  4  Am.  &  Eng.  Rail.  Cas..  (N.  S.)  13; 

&c.  R.  Co.  V.   Horst,   93   U.   S.   291;  International    &c.    R.    Co.    v.    Arm- 

s.  c.   23   L.   ed.   898.     See,   however,  strong,  4  Tex.  Civ.  App.  146;  s.  c.  23 

Omaha  &c.  R.  Co.  v.  Crow,  47  Neb.  S.  W.  Rep.  236;    Illinois  &c.  R.  Co. 

84.     See    also,    Muldoon    v.    Seattle  v.   Anderson,   184   111.   294;    s.  c.   56 

City  R.  Co.,  7  Wash.  529;  and  note,  N.  E.  Rep.  331;  aff'g  s.  c.  81  111.  App. 

22  L.  R.  A.'  794.  137;  Louisville  &c.  R.  Co.  v.  Faylor, 

^°°Post,  §  2722,  et  seq.;  Indianap-  126  Ind.  126;  s.  c.  25  Ohio  L.  J.  55; 

oils  &c.   R.   Co.  v.   Horst,   93   U.   S.  25  N.  E.  Rep.   869;    Carroll  v.  Mis- 

291;   New  York  &c.  R.  Co.  v.  Lock-  souri  &c.  R.  Co.,  88  Mo.  239. 

wood,  17  Wall.  (U.  S.)  357;  St.  Louis  "-^Post,  §  3326. 

&c.    R.    Co.    V.    Nelson    (Tex.    Civ.  "'Porter  v.  New  York  &c.  R.  Co., 

App.),   44   S.   W.   Rep.   179    (no   off.  59  Hun   (N.  Y.)  177;   s.  c.  36  N.  Y. 

rep.);  Chicago  &c.  R.  Co.  v.  Winters,  St.  Rep.   315;    13   N.  Y.   Supp.   491; 

175  111.  293;  s.  c.  &1  N.  E.  Rep.  901;  s.  c.  aff'd  129  N.  Y.  627. 

aff'g  s.  c.  61  111.  App.  465;  Louisville  '"St.  Louis  &c.  R.  Co.  v.  Nelson 

&c.  R.  Co.  v.  Bell,  100  Ky.  203;  s.  c.  (Tex.  Civ.  App.),  44  S.  W.  Rep.  179 

18  Ky.  L.  Rep.  735;  38  S.  W.  Rep.  3;  (no  off.  rep.);  Railroad  Co.  v.  Lock- 

8   Am.   &   Eng.   Rail.    Cas.    (N.    S.)  wood,  17  Wall.  (U.  S.)  357,  359. 
413;  Fitchburg  R.  Co.  v.  Nichols,  85 
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when  he  is  making  a  necessary  change  at  the  end  of  a  division  of  the 
road,  from  the  caboose  of  the  train  in  which  he  has  been  riding,  to 
that  of  an  outgoing  train  which  is  to  take  his  stock  for  the  purpose 
of  continuing  the  transit.^^^ 

§  2649.  Mail  Agents — Postal  Clerks.^^" — There  are  decisions  to  the 
effect  that  where  a  railway  company  transports  a  mail  agent  upon  its 
train,  in  pursuance  of  a  contract  made  between  the  company  and  the 
Government,  the  relation  of  carrier  and  passenger  does  not,  in  a 
strict  sense,  subsist  between  the  company  and  the  mail  agent;  and 
that  the  carrier  is  not  under  that  high  degree  of  care^^^  toward  the 
mail  agent  which  springs  out  of  a  contract  of  carriage,  but  is  under 
a  duty  imposed  by  law  to  transport  him  safely,  which  duty  is  vio- 
lated when  the  mail  agent  is  injured  through  the  gross  negligence  of 
the  carrier  or  his  servant.  One  court,  in  so  laying  down  the  rule, 
concedes  that  gross  negligence  is  here  a  relative  term,  depending 
upon  the  circumstances  of  each  particular  case.^^^  In  like  manner, 
another  court  has  held  that  an  agent  in  the  employ  of  the  United 
States  Post-OfBce  Department,  travelling  on  a  railway  train,  under 
the  circumstances  above  stated,  is  not  a  "passenger,"  within  the  mean- 
ing'of  a  statute.^^^  These  decisions  are  contrary  to  sound  principle  and 
to  the  great  weight  of  authority.  A  postal  agent  of  the  United 
States  is  lawfully  upon  the  railway  train,  with  the  consent  of  the 
railway  company,  under  a  contract  between  the  railway  company 
and  the  Government,  under  which  the  railway  company  receives  a 
consideration  for  carrying  him,  in  order  that  he  may  discharge  his 
duties  upon  the  train.  Such  being  his  situation,  the  company  is 
morally  bound  to  exercise  the  same  care  to  avoid  injuring  him  that 

"=  Chicago  &c.  R.  Co.  v.  Winters,  their  employment,  as  the  Pennsyl- 
175  111.  293;  s.  c.  51  N.  E.  Rep.  901;  vanla  court  reasons,  than  any  trav- 
aff'g  s.  c.  61  111.  App.  465.  eller  of  ancient  or  modern  times, 
""This  section  is  cited  in  §  2651.  and  yet,  the  court  reasons,  they 
™  Post,  §  2722,  et  seg.  would  hardly  he  called  "travelled 
"'  Nolton  v.  Western  Rail.  Corp.,  men."  It  Is  noticeable  that  the 
15  N.  Y.  444;  s.  c.  Thomp.  Carr.  court  resorted  to  strained  reason- 
Pass.  37;  69  Am.  Dec.  623.  There  is  ing  in  order  to  exempt  a  railroad 
no  propriety  in  the  proposition  that,  company  from  liability  in  this  case, 
in  such  a  case,  it  requires  gross  and  it  is  creditable  that  one  judge 
negligence  to  charge  the  carrier;  at  least  dissented:  Pennsylvania 
since,  in  such  a  case,  any  negligence  R.  Co.  v.  Price,  96  Pa.  St.  256;  s.  c. 
is  gross:  Post,  §  2722,  et  seq.  aff'd  113  U.  S.  219;  s.  c.  1  Am.  &  Eng. 
"°The  idea  implied  in  the  word  Rail.  Cas.  234;  opinion  by  Paxson, 
passenger  was  said  to  be  that  of  a  J., — Trunkey,  J.,  dissenting.  Com- 
person  who  travels  from  place  to  pare  Foreman  v.  Pennsylvania  R. 
place.  Mere  locomotion  was  not  re-  Co.,  195  Pa.  St.  499;  s.  c.  46  Atl.  Rep. 
garded  as  travel  in  the  ordinary  109  (holding  that  a  postal  clerk  is 
sense  of  the  term.  Thus,  the  con-  not  a  passenger,  and  is  entitled  only 
ductors  on  lines  of  railroad  pass  to  the  care  due  to  an  employfi). 
over  more  miles  in  the  course  of 
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it  is  bound  to  exercise  in  the  case  of  an  ordinary  passenger;  since  he 
has  as  good  a  right  to  be  there,  and  his  life  is  just  as  valuable;  and 
no  patience  should  be  extended  toward  judicial  decisions  which  make, 
in  this  respect,  a  distinction  between  moral  duty  and  legal  duty. 
Accordingly,  the  later  and  better  opinion  is  that  a  postal  cleric  or  mail 
agent  of  the  United  States,  travelling  upon  a  railway  train,  is  en- 
titled to  the  same  measure  of  care  which  the  law  requires  in  favor  of 
an  ordinary  passenger  for  hire,  and  stands  on  the  same  footing  in 
respect  of  his  right  of  recovery  of  damages  in  case  he  is  injured 
through  the  negligence  of  the  carrier's  servants. ^^°  In  such  a  case,  the 
compensation  for  the  carriage  of  the  postal  agent  or  clerk  is  regarded 
as  being  included  in  the  compensation  paid  by  the  Government  to  the 
railroad  company  for  the  carriage  of  the  mails. ^-^  ISTotwithstanding 
this,  his  right  of  action  is  maintainable,  not  upon  any  theory  of 
subrogation  to  the  contract  between  the  Government  and  the  carrier, 
but  in  view  of  the  public  duty  which  the  law  imposes  upon  the  car- 
rier.^^^  The  acceptance  of  a  "free  ticket"  by  a  mail  agent  running 
on  a  railroad,  conditioned  that  he  shall  take  all  risk  of  injury  on  such 
road,  is  not  a  waiver  of  his  right  to  recover  for  injuries  occasioned  hy 
the  negligence  of  the  company's  servants;  the  reason  being  that,  as 
the  company  receives  compensation  from  the  Government  for  trans- 
porting the  agent,  such  waiver  would  be  without  consideration,  and 
further  that   such  a  contract  of  waiver  would  be   against  public 

"« Seybolt  V.  New  York  &c.  R.  Co.,  Va.   34;    s.   c.    22   S.   E.   Rep.   811; 

95  N.  Y.  562;   s.  c.  31  Hun   (N.  Y.)  Houston  &c.  R.  Co.  v.  Hampton,  64 

100;  47  Am.  Rep.  75   (notwithstand-  Tex.  427.     Prima  facie  liable  when 

Ing    condition    In    pass    exempting  mail    car    derailed:      Ohio    &c.    R. 

company  from  liability);    Gulf  &c.  Co.  v.  Voight,  122  Ind.  288;  s.  c.  23 

R.  Co.  V.  Wilson,  79  Tex.  371;  s.  c.  N.  B.  Rep.  774  (conceded);  Gleeson 

15  S.  W.  Rep.  280;  11  L.  R.  A.  486;  v.  Virginia  Midland  R.  Co.,  140  U. 
Mellor  V.  Missouri  &c.  R.  Co.,  105  S.  435;  s.  c.  35  L.  ed.  458  (doctrine 
Mo.  455;  s.  c.  10  L.  R.  A.  36;  14  conceded);  may  recover  only  as  rai?- 
S.  W.  Rep.  758;   s.  c.  aff'd  in  banc,  road   employS  under  Pennsylvania 

16  S.  W.  Rep.  849;  Cleveland  &c.  R.  statute:  Pennsylvania  R.  Co.  v. 
Co.  V.  Ketcham,  133  Ind.  346;  s.  c.  Price,  96  Pa.  St.  256;  s.  c.  aff'd  113 
19  L.  R.  A.  339;  33  N.  E.  Rep.  116;  TJ.  S.  219;  liable  for  injury  to  postal 
Magoffin  V.  Missouri  &c.  R.  Co.,  102  clerk,  as  to  a  passenger,  while  rid- 
Mo.  540;  s.  c.  15  S.  W.  Rep.  76;  Illi-  ing  in  mail  car  when  off  duty: 
nois  &c.  R.  Co.  v.  Crudup,  63  Miss.  Baltimore  &c.  R.  Co.  v.  State,  72 
291;  Louisville  &c.  R.  Co.  v.  King-  Md.  36;  s.  c.  6  L.  R.  A.  706;  Arrow- 
man,  18  Ky.  L.  Rep.  82;  s.  c.  35  S.  smith  v.  Nashville  &c.  R.  Co.,  57 
W.  Rep.  264  (no  off.  rep.);  Jones  v.  Fed.  Rep.  165  (mail  clerk  a  passen- 
St.  Louis  &c.  R.  Co.,  125  Mo.  666;  ger  by  contract  with  United  States 
s.  c.  26  L.  R.  A.  718;  Llbbey  v.  Maine  Government);  Houston  &c.  R.  Co.  v. 
&c.  R.  Co.,  85  Me.  34;  s.  c.  20  L.  R.  A.  McCullough,  22  Tex.  Civ.  App.  208; 
812;    Collett  V.  London  &c.  R.  Co.,  s.  c.  55  S.  W.  Rep.  392. 

16  Ad.  &  El.   (N.  S.)   984;   Interna-  "'Arrowsmith  v.  Nashville  &c.  R. 

tional  &c.  R.  Co.  v.  Davis,  17  Tex.  Co.,  57  Fed.  Rep.  165. 

Civ.  App.  340;   s.  c.  43  S.  W.  Rep.  "^  Collett  v.  London  &c.  R.  Co.,  15 

540;  Hammond  v.  North  Eastern  R.  Jur.  1053;  s.  c.  20  L.  J.  (Q.  B.)  411; 

Co.,  6  S.  C.  130;   s.  c.  24  Am.  Rep.  16  Q.  B.  984;    Hammond  v.  North 

467;  Norfolk  &c.  R.  Co.  v.  Shott,  92  Eastern  R.  Co.,  6  So.  Car.  130. 
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policy.^^'  He  is  not  a  fellow-servant  with  the  servants  of  the  carrier 
in  charge  of  the  train,  within  the  meaning  of  the  rule  which  exon- 
erates a  master  from  responsibility  for  damages  inflicted  by  the 
negligence  of  one  of  his  servants  upon  another  of  his  servants  en- 
gaged in  the  same  common  employment/^*  In  case  he  is  killed 
through  the  negligence  of  the  servants  of  the  railroad  company,  there 
is,  under  the  Missouri  statute,^^^  the  same  right  of  action  for  dam- 
ages for  his  death  which  would  accrue  in  case  of  the  negligent  killing 
of  an  ordinary  passenger.^^'  The  relation  of  carrier  and  passenger, 
subsisting  between  the  railway  company  and  a  United  States  postal 
clerk,  like  the  privilege  of  a  witness,  exists  eundo  et  redeundo :  it  exists 
while  the  postal  clerk  is  returning  from  a  tour  of  duty,  as  well  as 
while  he  is  going  on  such  tour, — and  this,  although  he  has  not  ofEered 
to  pay  fare,  or  exhibited  his  commission  as  a  postal  clerk,  or  notified 
the  conductor  of  his  presence  on  the  train,  and  although  the  con- 
ductor has  not  learned  that  he  is  on  the  train/^^ 

§  2650.  Soldiers  Transported  under  Contract  with  the  Govern- 
ment.— A  soldier  who  is  transported  by  a  railway  company  under  a 
contract  between  the  company  and  the  Government,  occupies  the 
status  of  a  passenger,  subject,  as  in  other  cases,^^^  to  the  risks  attend- 
ing the  kind  of  train  on  which  he  is  carried.  When,  therefore,  a 
soldier,  while  on  duty  in  a  baggage  car  of  a  special  train  conveying 
United  States  soldiers,  guarding  government  stores,  was  killed  in  a 
negligent  accident  to  the  train,  it  was  a  case  for  damages. ^^® 

§  2651.  Express  Messengers.^^" — In  respect  of  the  measure  of  duty 
which  the  carrier  owes  him,  and  his  right  of  recovery  for  an  injury 
happening  through  the  negligence  of  the  carrier's  servants,  an  ex- 

'="  Illinois  &c.  R.  Co.  v.  Crudup,  63  ""  Galveston  &c.  R.  Co.  v.  Parsley, 

Miss.  291.  6  Tex.  Civ.  App.  150;  s.  c.  25  S.  W. 

"*Mellor  V.   Missouri  &c.  R.   Co.,  Rep.  64.     In  this  case  the  deceased 

105  Mo.  455;  s.  c.  14  S.  W.  Rep.  758;  was  being  transported  as  a  soldier, 

aff'd  in  hanc,  16  S.  W.  Rep.  849.  under  a  special  contract  between  the 

™Mo.  Rev.  Stat.  1889,  §  4425.  railway  company   and   the   Govern- 

"» Magoffin  V.  Missouri  &c.  R.  Co.,  ment  of  the  United  States.     He  was 

102  Mo.  540;  s.  c.  15  S.  W.  Rep.  76.  riding  in  the  baggage  car,  guarding 

"'He  was,  when  injured,  in  fact  government  property.  Through  de- 
in  the  postal  car  and  assisting  the  fective  brakes  (as  was  alleged) 
postal  clerk  in  handling  the  mail  at  there  was  a  collision,  in  which  the 
the  request  of  the  latter:  Cleveland  soldier  was  killed.  It  was  held  that 
&c.  R.  Co.  V.  Ketcham,  133  Ind.  346;  he  was  a  passenger  for  hire,  and 
s.  c.  19  L.  R.  A.  339;  33  N.  B.  Rep.  that,  on  proof  of  negligence  on  the 
116.  The  railway  company  is  liable  part  of  the  railway  company,  his 
for  injury  to  a  postal  clerk  while  widow  was  entitled  to  recover  dam- 
riding  in  a  mail  car  when  off  duty:  ages:  Galveston  &c.  R.  Co.  v.  Pars- 
Baltimore  &c.  R.  Co.  V.  State,  72  Md.  ley,  supra. 
36;  s.  c.  6  L.  R.  A.  706.  >»'This  section  is  cited  in  §  2928. 

"^Post.  §  2903. 
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press  messenger  stands  on  the  same  footing  as  a  United  States  postal 
agent.  He  is  on  the  carrier's  vehicle  lawfully  and  for  a  consideration 
paid  to  the  company,  and  his  legal  rights  are  therefore  those  of  a 
passenger  for  hire.^^^  N"or  will  an  agreement  between  the  express 
company  and  the  carrier,  by  which  the  express  company  agrees  to 
assume  all  risks  incident  to  his  property  and  messenger,  and  to  in- 
demnify the  railway  company  against  liability  therefor,  operate  to 
deprive  the  messenger  of  his  right  of  action  for  a  negligent  injury, 
unless  he  had  knowledge  of  the  agreement  so  as  to  be  deemed  to  have 
assented  to  it.^^^  Nor  is  it  at  all  necessary  to  the  operation  of  the 
foregoing  rule  that  there  was  no  express  contract  between  the  mes- 
senger and  the  railroad  company,  under  which  the  latter  undertook 
to  carry  the  former  ;^^^  because,  as  in  the  case  of  the  mail  agents, 
already  alluded  to,^***  his  right  of  recovery  rests  upon  the  public 
duty  which  the  law  casts  upon  the  carrier  in  favor  of  any  one  law- 
fully upon  his  vehicle.  The  rule  under  consideration  will,  of  course, 
extend  so  far  as  to  include  the  person  temporarily  supplying  the  place 
of  an  express  messenger.^^'  Such  was  the  doctrine  both  of  the  State 
and  Federal  courts;  and  such  still  is,  and  ought  to  be,  the  doctrine 
of  the  State  courts.  But  the  Supreme  Court  of  the  United  States 
have  recently  held  that  an  express  messenger,  occupying  an  express 
car,  in  charge  of  express  matter,  in  pursuance  of  a  contract  between 
the  railroad  company  and  the  express  company,  is  not  a  passenger, 
within  the  meaning  of  the  rule  of  public  policy,  which  denies  the 
validity  of  contracts  limiting  the  liability  of  a  carrier  to  a  passenger 
for  negligence,  and  can  not  recover  of  the  railroad  company  for  in- 
juries sustained  in  a  collision,  where  the  contract  between  the  com- 
panies exempts  the  railroad  company  from  such  a  liability,  while 

"'Fordyce    v.    Jackson,    56    Ark.  N.  Y.  422;   Kentucky  &c.  R.  Co.  v. 

594;  s.  c.  20  S.  W.  Rep.  528;  rehear-  Thomas,  79  Ky.  169;  Chamberlain  v. 

Ing  denied  in  56  Ark.  601;   s.  c.  20  Milwaukee  &c.  R.  Co.,  11  Wis.  238; 

S.  W.  Rep.  597;  Brewer  v.  New  York  Chamberlain    v.    Pierson,    87    Fed. 

&c.   R.   Co.,   124   N.   Y.   59;    s.   c.   35  Rep.    420;    s.    c.    59   U.    S.   App.    55 

N.  Y.  St.  Rep.  60;   11  L.  R.  A.  486;  (distin^ishing  Wiggins  Ferry  Co. 

26  N.  B.  Rep.  324;  Yeomans  v.  Con-  v.  Ohio  &c.  R.  Co.,  142  U.   S.  396; 

tra  Costa  Steam  Nav.  Co.,  44  Cal.  s.  c.  35  L.  ed.  1055,  in  which  the 

71;    Baltimore    &c.    R.    Co.    v.    Mc-  party  injured  had  knowledge  of  the 

Camay,  12  Ohio  C.  C.  543;    s.  c.  1  terms  of  the  contract). 

Ohio  C.  D.  631   (but  where  he  also  ^^^^  Brewer  v.  New  York  &c.  R.  Co., 

acts  as  baggage  master  his  rights  124  N.  Y.  59;  s.  c.  35  N.  Y.  St.  Rep. 

are    only    those    of    an    employe);  60;  26  N.  B.  Rep.  324. 

Voight  V.  Baltimore  &c.  R.  Co.,  79  ^^Fordyce    v.    Jackson,    56    Ark. 

Fed.  Rep.  561    (since  reversed,  176  594;  s.  c.  20  S.  W.  Rep.  528;  rehear- 

U.  S.  498);  Blair  v.  Erie  R.  Co.,  66  ing  denied  in  56  Ark.  601;  s.  c.  20 

N.   Y.   313;    s.   c.   33   Am.   Rep.   55;  S.  W.  Rep.  597. 

Jennings  v.  Grand  Trunk  R.  Co.,  15  ^"^  Ante,  §  2649. 

Ont.   App.   Rep.   477;    Pennsylvania  "=  Blair  v.  Brie  R.  Co.,  66  N.  Y. 

Co.  V.  Woodworth,  26  Ohio  St.  585;  313. 
Kenney  v.  New  York  &c.  R.  Co.,  125 
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his  own  contract,  voluntarily  entered  into  as  a  condition  of  his  em- 
ployment, assumes  all  such  risks,  and  stipulates  that  he  will  indem- 
nify and  hold  his  employer  harmless  from  all  liability  for  such  acci- 
dent or  injury.^'' 

§  2652.  Express  Messengers  Learning  the  Kun. — But  it  has  been 
held  that  where  an  express  messenger  brings  a  stranger  into  an  ex- 
press-car for  the  purpose  of  teaching  him  the  duties  of  the  route,  in 
order  that  he  may  supply  his  place  during  his  absence,  and  introduces 
him  to  the  conductor  as  a  messenger  learning  the  run,  who  thereupon 
demands  no  fare  of  him,  when  in  fact  such  person  is  not  an  employe 
of  the  express  company,  and  is  not  present  in  the  car  devoted  to 
their  use  by  any  authority  of  theirs,  the  person  so  introduced  by  the 
express  messenger  into  the  car  is  not  a  passenger,  but  a  trespasser, 
and  can  not  demand  the  degree  of  care  for  his  safety  which  the  law 
requires  the  railroad  company  to  exercise  toward  its  passengers.^^^ 

§  2653.  Persons  Employed  on  a  Private  Car. — While  a  person  in 
charge  of  a  private  car,  or  employed  thereon,  which  is  attached  to  a 
railroad  train,  can  not  strictly  be  considered  a  passenger,  yet  he 
certainly  is  entitled  to  the  rights  of  a  passenger  so  far  as  an  injury 
to  him  is  concerned.  He  can  not  be  regarded  as  an  employe  of 
the  railroad  company  so  as  to  preclude  him  from  recovering  for 
injuries  received  through  the  negligence  of  employes  of  the  com- 
pany.^^* 

§  2654.    Employes  of  the  Carrier,  when  Deemed  Servants. — The 

question  under  what  circumstances  a  person  employed  by  a  railway 
company  or  other  common  carrier  of  passengers,  is  to  be  deemed  an 
employe,  and  under  what  circumstances  a  passenger,  is  one  upon 

""Baltimore  &c.  R.  Co.  v.  Voight,  and  if  he  is  injured  while  so  riding, 

176  U.  S.  498;  s.  c.  20  Sup.  Ct.  Rep.  he  can  not  recover:     Kentucky  &c. 

385;   rev'g  s.  c.  sub  nom.  Voight  v.  R.  Co.  v., Thomas,  79  Ky.  160. 

Baltimore  &c.  R.  Co.,  79  Fed.  Rep.  i""  Union  &c.  R.  Co.  v.  Nichols,  8 

561.     See  also  Wiggins  Ferry  Co.  v.  Kan.  505;   s.  c.  12  Am.  Rep.  475;   4 

Ohio  &c.  R.  Co.,  142  U.  S.  396;  s.  c.  Chic.  Leg.  N.  82.     And  see  note,  27 

35  L.  ed.  1055.     Compare  Gleeson  v.  L.  R.  A.  794,  796. 

Virginia  &c.  R.  Co.,  140  U.  S.  435;  I'^Lockhart   v.    Lichtenthaler,    46 

s.  c.  35  L.  ed.  458.     An  express  mes-  Pa.  St.  151;  Lackawanna  &c.  R.  Co. 

senger,  not  on  duty,  returning  to  a  v.  Chenewith,  52  Pa.  St.  382;   Cum- 

point  at  which  his  run  begins,  who  herland  Valley  R.  Co.  v.  Myers,  55 

pays  no  fare,  but  is  carried  under  Pa.   St.   288.     It  was  early  held   in 

an  agreement  between  the  railroad  the    Supreme   Court   of   the   United 

and  the  express  company,  is  guilty  States  that  slaves  being  carried  for 

of  contributory  negligence  in  riding  hire  bore  the  relation  of  passengers 

in  the  baggage  car  in  violation  of  a  to  the  carrier:     Boyce  v.  Anderson, 

rule  of  the  company  requiring  pas-  2  Pet.  (U.  S.)  150. 
sengers  to  ride  in  passenger  cars, 
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which  the  decisions  are  not  harmonious.  The  importance  of  the 
distinction  lies  in  the  following  considerations: — If  the  status  of 
the  person  is  that  of  a  passenger,  the  carrier  is  answerable  to  him  for 
any  injury  happening  through  very  slight  negligence,  or  want  of  the 
very  highest  degree  of  care;^^°  whereas  if  his  status  is  that  of  servant, 
the  carrier  owes  to  him  but  ordinary  care.^^"  Again,  if  he  is  a  pas- 
senger, the  carrier  is  answerable  to  him  for  injuries  done  to  him  by 
the  servants  of  the  carrier,  in  conformity  with  the  rule  of  respondeat 
superior}'^^  But  if  he  is  a  servant  of  the  carrier,  this  rule  does  not 
apply  so  as  to  make  the  latter  responsible  for  injuries  done  to  him 
by  other  servants  of  the  carrier,  engaged  in  the  same  common  em- 
ployment with  him,  and  of  such  a  grade  as  to  be  denominated  "fel- 
low-servants" of  his.^*^  Without  attempting  a  close  analysis  of  the 
decisions  dealing  with  this  question,^*^  it  may  be  stated  that  several 
of  them  hold  that  where  an  employe  of  the  carrier  is  transported 
upon  the  carrier's  vehicle  to  and  from  his  place  of  labor,  and  is  hurt 
while  being  so  transported,  through  the  negligence  of  the  other  serv- 
ants of  the  carrier  in  charge  of  his  vehicle,  he  can  not  recover  dam- 
ages of  the  carrier;  because  it  is  deemed  that  the  relation  subsisting 
between  him  and  the  carrier  is  that  of  master  and  servant,  and  he  is 
hence  injured  by  the  negligence  of  fellow-servants  engaged  in  the 
same  general  employment.^** 


^''^Post,  §§  2722,  2724. 

^"Post,  Vol.  IV. 

"'  Post,  §  3167,  et  seq. 

^"Post,  Vol.  IV. 

""  Many  of  those  about  to  be  cited 
will  be  found  explained  at  length  in 
Thomp.  Carr.  Pass.,  pp.  46,  47. 

'"  Ryan  v.  Cumberland  Valley  R. 
Co.,  23  Pa.  St.  384;  Gillshannon  v. 
Stony  Brook  R.  Co.,  10  Gush. (Mass.) 
228,  231;  Russell  v.  Hudson  River 
R.  Co.,  17  N.  Y.  134;  Tunney  v.  Mid- 
land R.  Co.,  L.  R.  1  C.  P.  291;  s.  c. 
12  Jur.  (N.  S.)  691;  Hutchinson  v. 
York  &c.  R.  Co.,  6  Eng.  Rail.  Cas. 
580;  Seaver  v.  Boston  &c.  R.  Co.,  14 
Gray  (Mass.)  466;  Chicago  &c.  R.  Co. 
V.  Bryant,  13  C.  C.  A.  249;  s.  c.  65 
Fed.  Rep.  969;  lonnone  v.  New  York 
&c.  R.  Co.,  21  R.  I.  452;  s.  c.  44  Atl. 
Rep.  592  (employe  taking  gratuitous 
passage  to  a  point  near  his  home, 
after  the  close  of  his  day's  work,  en- 
joys a  privilege  incidental  to  his 
contract  of  service,  and  is  hence  not 
a  passenger);  Texas  &c.  R.  Co.  v. 
Smith,  67  Fed.  Rep.  524  (civil  en- 
gineer of  the  railway  company,  trav- 


elling for  the  company  upon  a  pass 
exempting  the  company  from  liabil- 
ity for  injuries  to  person  or  prop- 
erty) ;  Hughson  v.  Richmond  &c.  R. 
Co.,  2  App.  D.  C.  98;  s.  c.  22  Wash. 
L.  Rep.  55;  Wright  v.  Northampton 
&c.  R.  Co.,  122  N.  C.  852;  s.  c.  10  Am. 
&  Eng.  Rail.  Cas.  (N.  S.)  151;  29 
S.  E.  Rep.  100  (section  master  rid- 
ing from  his  place  of  work  to  his 
sleeping  place,  on  hand  car  or  train, 
without  paying  fare,  not  a  passen- 
ger) ;  Abell  v.  Western  Maryland  R. 
Co.,  63  Md.  433  (employ^  travelling 
free  to  place  of  work  is  entitled  to 
recover  for  negligent  injuries  or  his 
wife  for  negligence  causing  his 
death) ;  Doyle  v.  Fitchburg  R.  Co., 
166  Mass.  492;  s.  c.  24  Wash.  L.  Rep. 
663;  3  Det.  L.  N.,  No.  26;  29  Chicago 
Leg.  News  41;  5  Am.  &  Eng.  Rail. 
Cas.  (N.  S.)  257;  44  N.  E.  Rep.  611; 
33  L.  R.  A.  844  (employg  deemed  a 
passenger  when  riding  on  a  ticket 
issued  only  to  employes  living  on 
line  of  road  elsewhere  than  at  places 
of  employment). 
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§  2655.  When  such  Employes  Deemed  Passengers. — ^But  other 
cases  hold  the  contrary,  placing  their  conclusion  upon  the 
ground  that  the  laborer  pays  a  consideration  for  his  carriage  in  a 
reduction  of  his  wages,  and  is  hence  to  be  deemed  a  passenger  for 
hire.^*^  This  is  especially  true  where  the  contract  of  the  employ^ 
with  the  railway  company  entitles  him  to  a  free  transportation,  and  he 
is  not  under  any  obligation  to  ride,  or  engage  in  any  service  for  the 
company  while  so  riding.^*"  This  conclusion  rests  on  the  ground 
that  the  servants  of  the  carrier,  through  whose  negligence  he  is  in- 
jured, are  not  engaged  with  him  in  the  same  general  employment, 
within  the  meaning  of  the  rule  which  exonerates  the  master  in  the 
ease  of  an  injury  iniiicted  upon  one  servant  through  the  negligence 
of  another. '^^^  Outside  of  these  cases,  it  has  been  held  that  a  railway 
company  is  not  liable  for  an  injury  inflicted  upon  one  of  its  em- 
ployes received  while  off  duty,  through  the  negligence  of  another  of 
its  employes  in  charge  of  a  car  which  had  been  loaned  by  the  com- 
pany for  their  use.^*'  And,  clearly,  if  the  employe  is  travelling  upon 
the  employer's  vehicle  upon  Ms  own  business  and  not  upon  the  busi- 
ness of  his  employer,  for  a  fee  paid  or  to  be  paid,  and  the  employer 
is  a  common  carrier,  he  will  stand  toward  the  employe  in  the  relation 
of  a  carrier  toward  his  passenger.^^'   A  street  railway  employe  who, 


"=0'Donnell  v.  Allegheny  &c.  R. 
Co.,  59  Pa.  St.  239;  s.  c.  50  Pa.  St. 
490.  See  also  Cumberland  &c.  R. 
Co.  v.  Myers,  55  Pa.  St. '288;  Kansas 
Pacific  R.  Co.  v.  Salmon,  11  Kan.  83; 
s.  c.  14  Kan.  512.  For  cases  of  con- 
tractors' workmen  being  carried  on 
train,  see  Torpy  v.  Grand  Trunk  R. 
Co.,  20  Upper  Canada  Q.  B.  446; 
Sheerman  v.  Toronto  &c.  R.  Co.,  34 
Upper  Canada  Q.  B.  451;  and  Gra- 
ham v.  Toronto  &c.  R.  Co.,  23  Upper 
Canada  C.  P.  541. 

"°  McNulty  V.  Pennsylvania  R.  Co., 
182  Pa.  St.  479;  s.  c.  38  L.  R.  A.  376; 
41  W.  N.  C.  (Pa.)  105;  28  Pitts.  L.  J. 
(N.  S.)  149;  38  Atl.  Rep.  524;  Dob- 
son  V.  New  Orleans  &c.  R.  Co.,  52 
La.  An.  1127;  s.  c.  27  South.  Rep.  670 
(foreman  of  a  gang  of  laborers  re- 
turning late  at  night  after  all  the 
members  of  the  gang  save  himself 
had  quit  the  cars) ;  Williams  v.  Ore- 
gon &c.  R.  Co.,  18  Utah  210;  s.  c.  12 
Am.  &  Eng.  Rail.  Cas.  (N.  S.)  61;  54 
Pac.  Rep.  991  (employe  travelling  on 
carrier's  train  at  a  point  where  he  is 
to  prosecute  his  work.  See  also  note 
on  this  subject  in  21  L.  R.  A.  321. 

"'  Gillen water  v.  Madison  &c.  R. 
Co.,  5  Ind.  339.  See  this  and  the 
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foregoing  case  disapproved  in  Co- 
lumbus &c.  R.  Co.  V.  Arnold,  31  Ind. 
182.  See  also  Fitzpatrick  v.  New 
Albany  &c.  R.  Co.,  7  Ind.  436. 

"« Davis  V.  Chicago  &c.  R.  Co.,  45 
Fed.  Rep.  543. 

""Ohio  &c.  R.  Co.  V.  Muhling,  30 
111.  9.  But  see  Higgins  v.  Hannibal 
&c.  R.  Co.,  36  Mo.  418.  In  the  days 
of  slavery,  it  was  held  that  railroad 
companies  were  legally  responsible 
for  injuries  to  slaves  hired  to  aid  in 
running  trains,  where  the  injury 
was  the  result  of  carelessness  of 
their  agents:  Louisville  &c.  R.  Co. 
V.  Yandell,  17  B.  Mon.  (Ky.)  586. 
That  a  common  carrier  employing  a 
servant  to  work  at  a  terminal  point, 
and  contracting  to  transport  him  to 
and  from  work,  can  not,  through  its 
train  officials,  lawfully  require  him 
to  vacate  a  seat  which  he  is  occupy- 
ing in  the  car  to  which  he  has  been 
duly  assigned, — see  New  York  &c. 
R.  Co.  V.  Burns,  51  N.  J.  L.  340;  s.  c. 
17  Atl.  Rep.  630.  Where  the  ques- 
tion becomes  material  whether  the 
plaintiff,  suing  a  railroad  company 
for  damages  for  an  injury,  was  a 
servant  or  a  passenger,  the  defend- 
ant has  the  right  to  put  in  evidence 
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after  his  day's  work  had  been  finished^  was,  with  others,  directed  by 
the  foreman  of  the  work,  to  go  home  upon  the  company's  street  cars 
because  of  the  absence  of  a  hand  car  by  which  they  were  usually  taken 
home, — was  not  deemed  a  trespasser,  although  he  rode  upon  the 
motor  instead  of  the  car  for  the  reason  that  the  latter  was  filled 
with  passengers.^"" 

§  2656.  Employ6s  of  Sleeping  Car  Companies. — An  employe  of  a 
sleeping  car  company  whose  car  is  attached  to  the  train  of  a  railway 
company,  under  the  usual  contract  between  such  companies,  is  not  a 
passenger  of  the  railway  company  in  such  a  sense  as  to  require  of 
the  railway  company  the  highest  degree  of  skill  and  care  in  the  con- 
struction and  maintenance  of  its  roadway  and  machinery,  nor  so  as  to 
render  applicable  the  principle  that  negligence  is  presumed  prima 
facie  from  the  mere  fact  of  the  occurrence  of  an  accident  and  the 
infliction  of  an  injury.^"^ 

§  2657.    Persons  Engaged  in  Business  on  the  Carrier's  Vehicle. — 

For  the  same  reasons,  a  person  who,  under  a  contract  with  the  car- 
rier, is  lawfully  upon  his  vehicle  for  the  purpose  of  carrying  on  a 
business  of  his  own,  for  which  privilege  he  pays  a  consideration  to 
the  carrier, — occupies  the  position  of  a  passenger  for  hire,  although 
he  does  not  pay  anything  specifically  as  passage  money,  and  is  en- 
titled to  the  same  measure  of  care  as  the  law  exacts  in  favor  of  a 
passenger  for  hire.^"^  It  has  been  so  held,  in  case  of  a  person  leasing 
a  bar  on  a  steamboat  for  the  purpose  of  selling  liquors,  cigars,  etc., 
and  paying  for  the  privilege  a  certain  sum  per  month.^"^  So,  where 
a  railroad  company,  in  consideration  of  the  payment  to  them  by  a 
person  of  a  certain  sum  of  money  per  year  in  quarterly  installments, 
and  of  his  agreement  to  supply  the  passengers  on  one  of  their  trains 
with  iced  water,  issued  season  tickets  to  him  quarterly  for  his  passage 
on  any  of  their  regular  trains,  and  permitted  him  to  sell  popped  corn 

a  pass   describing  the   plaintiff   as  §  212,  creating  a  liability  for  injury 

the   "route   agent,   an   employe"   of  to  a  passenger:     Doyle  v.  Fitchburg 

the  company,  and  to  have  the  effect  R.  Co.,  161  Mass.  533;  s.  c.  25  L.  R. 

of  it  go  to  the  jury:     Pennsylvania  A.  157;  37  N.  E.  Rep.  770. 

R.  Co.  V.  Books,  57  Pa.  St.  339.     A  '^  Denver  &c.  Transit  Co.  v.  Dwy- 

railroad  employe  having  a  monthly  er,  20  Colo.  132;   s.  c.  36  Pac.  Rep. 

ticket  given  him,  which  is  good  for  1106;  rev'g  s.  c.  3  Colo.  App.  408;  33 

more  rides  than  are  necessary  in  at-  Pac.  Rep.  815. 

tending  to  his  work,  with  the  ex-  '"'Hughson   v.   Richmond   &c.   R. 

press  privilege  of  using  them  for  his  Co.,  2  App.  (D.  C.)  98;  s.  c.  22  Wash. 

own  private  interest  or  pleasure,  is  L.  Rep.  55. 

not,  when  passing  over  the  road  en-  "^  Yeomans  v.  Contra  Costa  Steam 

tirely  for  his  own  business  or  pleas-  Nav.  Co.,  44  Cal.  71. 

ure,  an  employ^,  but  is  a  passenger,  '"^  Yeomans  v.  Contra  Costa  Steam 

within  Mass.  Pub.  Stat,  chap.  112,  Nav.  Co.,  44  Cal.  71. 
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on  all  their  trains,  it  was  held  that  his  relation  to  them  while  travel- 
ling on  their  road  under  this  contract  was  that  of  a  passenger,  and 
not  that  of  a  servant.^^*  But  a  hoy  selling  newspapers  on  the  street, 
and  accustomed  to  board  street  cars,  with  the  acquiescence  of  the 
servants  of  the  company,  for  the  purpose  of  supplying  the  passengers 
with  papers,  is  not  a  passenger,  and  the  company  is  not  charged  with 
the  duty  of  looking  after  his  safety,  or  of  seeing  that  he  does  not 
run  into  danger,  or  of  stopping  or  slackening  the  speed  of  the  car 
for  him  to  leave  it,  whether  requested  so  to  do  or  not.^^^  Nor  is  a 
newsboy  deemed  to  be  employed  on  or  by  the  carrier,  within  the 
meaning  of  a  statute  of  Pennsylvania,^^*  limiting  the  right  of  action 
for  personal  injuries  to  persons  so  employed,  to  the  right  which  an 
employe  would  have, — in  other  words,  giving  him  no  right  of  action 
for  an  injury  sustained  through  the  negligence  of  another  employe.^'^^ 

§  2658.    Persons  Attending  Passengers  Arriving  or  Departing.— 

A  person  going  upon  a  railway  train  to  assist  another  person  on  or 
off,  is  clearly  not  a  passenger,^^^  and  is  therefore  not  entitled  to  the 
high  and  exact  degree  of  care  for  his  safety  which  the  law  imposes 
upon  a  common  carrier  in  respect  of  his  passenger.  He  is  either  a 
licensee  or  a  trespasser,  depending  upon  the  known  rules  of  the  com- 
pany or  the  circumstances  of  the  particular  case.  If,  for  instance, 
he  is  there  in  conformity  with  a  practice  approved  or  acquiesced  in 
by  the  carrier,  he  is  to  be  deemed  lawfully  there ;  his  position  is  that 
of  a  licensee;  and,  under  a  principle  hereafter  considered,^^"  the 
carrier,  if  he  have  notice  of  his  presence  on  his  vehicle,  owes  him  the 
duty  of  ordinary  or  reasonable  care.  In  such  a  case  he  is  entitled  to 
a  reasonable  time  for  rendering  the  necessary  assistance  to  the  pas- 
senger to  leave  the  vehicle  of  the  carrier,  provided  the  servants  of 
the  carrier  have  notice  of  Ms  purpose  to  leave;  and  if  he  is  injured 
without  negligence  on  his  own  part,  in  consequence  of  not  being 

'"  Com.  V.  Vermont  &o.  R.  Co.,  108  Gray    (Mass.)    70;    Missouri   &c.   R. 

Mass.  7.  Co.  V.  Miller,  8  Tex.  Civ.  App.  241; 

^==^  Fleming   v.    Brooklyn    City   R.  s.  c.  27  S.  W.  Rep.  955.     There  is  a 

Co.,  1  Abb.  N.  C.  (N.  Y.)  433.  decision  to  the  effect  that  the  rela- 

™  Pa.  Act  of  April  4,  1868.  tion  of  carrier  and  passenger  exists 

"'  Philadelphia    Traction    Co.    v.  between  a  railway  company  and  a 

Orbann,  119  Pa.  St.  37;  s.  c.  11  Cent,  father  who  goes  upon  its  train,  un- 

Rep.  628;  12  Atl.  Rep.  816;  21  W.  N.  der  a  distinct  agreement  with  the 

C.  (Pa.)  76.  company,  to   secure  a  seat  for  his 

'"'Dillingham  v.  Pierce  (Tex.  Civ.  invalid     daughter:    Bvansvllle     &c. 

App.),   31   S.   W.   Rep.   203    (no   off.  R.   Co.  v.  Athon,   6   Ind.  App.   295; 

rep.)   (company  owes  ordinary  care,  s.  c.  33  N.  E.  Rep.  469.     To  the  same 

but  no  more) ;  Louisville  &c.  R.  -Co.  effect,   see  Louisville  &c.   R.   Co.  v. 

v.   Espenscheid,   17    Ind.   App.   558;  Crunk,  119  Ind.  542. 
s.  c.  47  N.  E.  Rep.  186;  Griswold  v.        ^  Post,  §  3309.    Compare  Vol.  II, 

Chicago   &c.   R.    Co.,    64   Wis.    652;  §  1705,  et  seq. 
Lucas  V.  New  Bedford  &c.  R.  Co.,  6  » 

122 


WHEN  RELATION  OF  CARRIER  AND  PASSENGER  SUBSISTS.     [2d  Ed. 

allowed  such  reasonable  time  to  alight,  he  may  recover  damages  from 
the  carrier.^*"  It  is  a  part  of  this  doctrine  that  the  company  must 
be  notified,  through  its  servants,  of  an  intention  of  the  person  so 
entering  its  vehicle  to  assist  a  passenger  to  get  ofE  the  train,  if  the 
usual  time  for  stopping  is  not  sufficient  to  enable  him  to  render  such 
assistance  and  get  ofE  in  safety.^^^  It  must  be  kept  in  mind  that  the 
conductor  and  trainmen  will  not  ordinarily  know  who,  among  those 
who  get  upon  the  train,  are  passengers,  and  who  are  there  merely 
to  assist  passengers;  hence  it  is  a  sound  and  just  conclusion  that, 
in  the  absence  of  notice  of  his  intention  to  leave  the  train  after 
assisting  a  passenger  into  the  car,  the  company  will  not  be  chargeable 
with  negligence  because  of  not  stopping  the  train  for  more  than  the 
usual  and  reasonable  time,  to  enable  passengers  exercising  ordinary 
care  to  get  on  and  off  in  safety  j^**^  but  where  such  person  gives  notice 
to  a  trainman  of  his  purpose  to  get  off,  those  in  charge  of  the  train 
are  bound  so  to  regulate  its  movements  as  to  afford  him  a  reasonable 


""  Whitley  v.  Southern  &c.  R.  Co., 
122  N.  C.  987;  s.  c.  29  S.  B.  Rep. 
783;  Missouri  &c.  R.  Co.  v.  Miller, 
15  Tex.  Civ.  App.  428;  s.  c.  39  S.  W. 
Rep.  583;  s.  c,  on  former  appeal,  8 
Tex.  Civ.  App.  241;  Dillingham  v. 
Pierce  (Tex.  Civ.  App.),  31  S.  W. 
Rep.  203  (no  off.  rep.) ;  Cherokee 
Packet  Co.  v.  Hilson,  95  Tenn.  1; 
s.  c.  31  S.  W.  Rep.  737.  But  he  can 
not  recover  unless  the  company 
have  notice :  Little  Rock  &c.  R.  Co. 
V.  Lawton,  55  Ark.  428 ;  s.  c.  18  S.  W. 
Rep.  543;  and  note  in  15  L.  R.  A.  434; 
Johnston  v.  Southern  R.  Co.,  53  S.  C. 
203;  s.  c.  12  Am.  &  Eng.  Rail.  Cas. 
(N.  S.)  272;  31  S.  E.  Rep.  212  (hus- 
band entering  a  train  to  render  as- 
sistance not  afforded  by  trainmen  to 
his  wife,  encumbered  with  heavy 
baggage) ;  International  &c.  R.  Co. 
V.  Satterwhite,  19  Tex.  Civ.  App. 
170;  s.  c.  47  S.  W.  Rep.  41;  12  Am. 
&  Eng.  Rail.  Cas.  214  (person  es- 
corting his  sister  to  a  seat  not  pre- 
cluded from  recovering  damages  be- 
cause he  failed  to  request  a  brake- 
man  to  stop  the  train  to  enable  him 
to  alight).  See  also  Griswold  v. 
Chicago  &c.  R.  Co.,  64  Wis.  652; 
Coleman  v.  Georgia  R.  &c.  Co.,  84 
Ga.  1;  Keokuk  Packet  Co.  v.  Henry, 
50  111.  268;  Texas  &c.  R.  Co.  v.  Mc- 
Gilvary  (Tex.  Civ.  App.),  29  S.  W. 
Rep.  67;  Louisville  &c.  R.  Co.  v. 
Espenscheid,  17  Ind.  App.  558;  An- 
drews V.  Ft.  Worth  &c.  R.  Co.  (Tex. 
Civ.  App.),  25  S.  W.  Rep.  1040   (no 


off.  rep.);  Doss  v.  Missouri  &c. 
R.  Co.,  59  Mo.  27;  s.  c.  31  Am.  Rep. 
371.  There  is  a  regrettable  de- 
cision in  Massachusetts,  holding 
that  a  lady  who  had  gone  upon  a 
railway  car  to  conduct  and  assist 
her  aunt,  who  was  aged  and  infirm, 
and  who  was  injured  in  getting  off 
in  consequence  of  the  failure  of  the 
servants  of  the  company  to  give  the 
notice  required  by  its  rules  before 
starting  the  train,  could  not  recov- 
er; since,  as  she  was  not  a  passen- 
ger, they  owed  her  no  duty  except 
that  of  refraining  from  injuring  her 
through  misfeasance  or  gross  neg- 
ligence: Lucas  V.  New  Bedford  &c. 
R.  Co.,  6  Gray  (Mass.)  64;  s.  c.  6 
Am.  Dec.  406. 

"^Dillingham  v.  Pierce  (Tex.  Civ. 
App.),  31  S.  W.  Rep.  203  (no  off. 
rep.) ;  Louisville  &c.  R.  Co.  v.  Es- 
penscheid, 17  Ind.  App.  558;  s.  c.  57 
N.  E.  Rep.  186;  Missouri  &c.  R.  Co. 
V.  Miller,  8  Tex.  Civ.  App.  241;  s.  c. 
27  S.  W.  Rep.  905;  Griswold  v.  Chi- 
cago &c.  R.  Co.,  64  Wis.  652;  Bullock 
V.  Houston  &c.  R.  Co.  (Tex.  Civ. 
App.),  55  S.  W.  Rep.  184'  (denying 
rehearing).  It  was  so  held  where 
the  usual  time  of  stoppage  of  the 
train  at  the  particular  station  was 
about  three  minutes:  Louisville 
&c.  R.  Co.  V.  Espenscheid,  17  Ind. 
App.  558;  s.  c.  57  N.  E.  Rep.  186. 

I'"  International  &c.  R.  Co.  v.  Sat- 
terwhite, 15  Tex.  Civ.  App.  102;  s.  c. 
38  S.  W.  Rep.  401. 
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time  to  alight  in  safety.^"'  If,  on  the  other  hand,  the  servants  of 
the  carrier,  in  the  exercise  of  their  duty,  tender  their  assistance  to 
the  passenger, — e.  g.,  a  lady  and  child, — and  offer  to  care  for  her 
hand  baggage,  another  person  has  no  right,  it  has  been  held,  to  enter 
the  car  to  assist  them ;  and  if  he  does  so,  his  position  is  that  of  a  tres- 
passer, so  that  the  carrier  owes  him  no  duty  except  to  refrain  from 
willfully  or  wantonly  injuring  him.^**  But  if  the  carrier's  servants 
have  no  notice  of  his  purpose  to  get  off,  he  can  not,  in  case  he  is  hurt 
in  getting  off,  in  consequence  of  the  starting  of  the  carrier's  vehicle, 
recover  damages  from  the  carrier,  unless  there  are  other  circum- 
stances of  negligence  on  the  part  of  the  carrier's  servants.^""  So, 
it  has  been  held  that  one  who,  having  business  to  transact  with  a 
passenger  on  a  fast  mail  train,  goes  on  board  the  train  at  a  station 
where  it  does  not  stop  long  enough  to  enable  him  to  transact  his 
business  and  get  off,— has  no  right  to  notice,  by  signal  or  otherwise, 
that  the  train  is  about  to  start,  so  as  to  enable  him  to  alight  in  safety, 
in  the  absence  of  evidence  that  the  conductor  or  other  proper  agent 
of  the  company  knows  that  he  has  got  on  board  with  the  purpose  of 
getting  off,  or  that  there  is  a  usage  or  custom  to  give  notice  or  make 
signals  for  the  benefit  of  such  visitors.^'" 

§  2659.    Passenger  Temporarily  Absent  froia  Carrier's  Vehicle. — 

As  we  have  seen,^^^  it  is  not  necessary  that  a  person  should  be  actually 
on  the  conveyance  of  the  carrier  before  the  relation  of  carrier  and 
passenger  begins.  By  parity  of  reasoning,  it  may  be  concluded  that 
the  relation  may  exist,  so  as  to  entitle  the  person  to  the  protection 
due  to  a  passenger,  at  a  time  when  the  person  who  has  been  a  passen- 
ger on  the  conveyance  is  temporarily  absent  from  it,^'* — as  where 

""Missouri  &e.  R.  Co.  v.  Miller,  15  Fed.  Rep.  455;    s.  c.  60  U.  S.  App. 

Tex.  Civ.  App.  428;    s.  c.  39  S.  W.  140;  Dodge  v.  Boston  &c.  S.  Co.,  148 

Rep.  583.  Mass.  207;   s.  c.  2  L.  R.  A.  83;   Mc- 

1"  Little  Rock  &c.  R.  Co.  v.  Law-  Kimble   v.   Boston   &c.   R.    Co.,   141 

ton,  55  Ark.  428;   s.  c.  15  L.  R.  A.  Mass.  463;  Parsons  v.  New  York  &c. 

434;  18  S.  W.  Rep.  543.  R.  Co,,  113  N.  Y.  362;  s.  c.  3  L.  R.  A. 

""Yarnell  v.  Kansas  City  &c.  R.  683;  Dice  v.  Willamette  Transp.  &c. 

Co.,  113  Mo.  570;   s.  c.  18  L.  R.  A.  Co.,  8  Or.  60;  s.  c.  34  Am.  Rep.  575; 

599;  21  S.  W.  Rep.  1.  Jeffersonville  &c.  R.  Co.  v.  Riley,  39 

""Coleman  v.  Georgia  R.  &c.  Co.,  Ind.    568;    Atchison    &c.    R.    Co.    v. 

84  Ga.  1;   s.  c.  40  Am.  &  Eng.  Rail.  Shean,  18  Colo.  368;  s.  c.  20  L.  R.  A. 

Cas.  690;  10  S.  E.  Rep.  498.  729;  Missouri  &c.  R.  Co.  v.  Overfield, 

"'Araie,  §§  2638,  2640.  19  Tex.  Civ.  App.  440;  s.  c.  47  S.  W. 

"'Keokuk  &c.  Packet  Co.  v.  True,  Rep.   684;    1  J.  A.   57;    5  Am.  Neg. 

88  111.  608;  Clussman  v.  Long  Island  Rep.  102;   12  Am.  &  Eng.  Rail.  Cas. 

R.   Co.,   9   Hun    (N.   Y.)    618;    s.   c.  (N.  S.)  207.     Cowtro,  as  seen  in  next 

afiarmed,   73   N.   Y.   606;    Conroy  v.  paragraph:     State  v.  Grand  Trunk 

Chicago  &e.  R.  Co.,  96  Wis.  243;  s.  c.  R.  Co.,  58  Me.  176;  s.  c.  4  Am.  Rep. 

38  L.  R.  A.  419;  70  N.  W.  Rep.  486;  258;  De  Kay  v.  Chicago  &c.  R.  Co., 

8  Am.  &  Eng.  Rail.  Cas.  (N.  S.)  714;  41  Minn.  178;   s.  c.  4  L.  R.  A.  632. 

Alabama  &c.  R.  Co.  v.  Coggins,  88  In  these  cases  a  contrary  view  is 
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he  is  walking  on  a  platform  of  a  station  provided  for  the  convenience 
of  passengers  while  the  train  is  stopping  for  refreshments  ;^°®  or 
where  a  passenger  who  has  considerable  baggage  on  the  train,  for 
which  he  has  no  cheek,  alights  from  the  train  to  assist  in  the  transfer 
of  such  baggage, — this  not  making  him  a  servant  of  the  company, 
because  he  has  the  right  to  identify  his  own  property;^'"  or  where, 
without  objection  from  the  company,  he  alights  at  some  intermediate 
station,  which  station  is  a  station  for  the  reception  and  discharge  of 
passengers,  either  from  motives  of  business  or  curiosity ,^''^  or  for  any 
reasonable  and  usual  purpose,  such  as  refreshment,  exercise,  the  send- 
ing of  a  telegram,  or  the  like;^'^  or  where  he  has  alighted  from  one 
conveyance,  and  is  walking  with  the  purpose  of  getting  upon  an- 
other.^^^  Therefore,  the  relation  of  carrier  and  passenger  exists 
between  a  railroad  company  and  a  passenger  on  a  train  which  is 
temporarily  stopped  by  a  burning  tank  of  oil  on  the  track,  during 
which  time  passengers  on  the  train  are  taken  to  a  place  some  distance 
from  the  tank  while  waiting  for  a  train  to  receive  them  on  the  other 
side  of  the  tank.^^*     But  if  the  person  has  left  the  conveyance  with 


taken,  but  the  court  in  the  princi- 
pal case  says  that  it  was,  under  the 
facts  of  these  cases,  unnecessary 
that  this  point  should  have  been 
passed  on. 

"» Jeffersonville  &c.  R.  Co.  v. 
Riley,  39  Ind.  568.  One  who  has 
left  the  train  and  gone  upon  the 
platform  on  the  opposite  side  from 
the  ticket  office  is  a  passenger  with- 
in the  meaning  of  the  Massachusetts 
statute.  The  court  held  that,  in  the 
absence  of  any  warning  to  the  pas- 
senger that  the  side  upon  which  he 
alighted  was  dangerous,  it  was  a 
question  for  the  jury  as  to  whether 
reasonable  care  for  the  safety  of  the 
passenger  had  been  used:  McKim- 
ble  V.  Boston  &c.  R.  Co.,  141  Mass. 
463;  s.  c.  2  N.  E.  Rep.  48;  St.  Louis 
&c.  R.  Co.  V.  Coulson,  8  Kan.  App. 
5;  s.  c.  4  Am.  Neg.  Rep.  629;  54  Pac. 
Rep.  2  (so  walking  after  having  had 
his  dinner,  injured  by  defective 
platform). 

"°  Ormond  v.  Hayes,  60  Tex.  180. 

'"  Parsons  v.  New  York  &c.  R.  Co., 
113  N.  Y.  355;  s.  c.  3  L.  R.  A.  683; 
22  N.  Y.  St.  Rep.  697;  21  N.  E.  Rep. 
145. 

'"Alabama  &c.  R.  Co.  v.  Coggins, 
88  Fed.  Rep.  455;  s.  c.  60  U.  S.  App. 
140. 

'"  Hulbert  v.  New  York  &c.  R.  Co., 
40  N.  Y.  145. 

"'Conroy  v.   Chicago  &c.  R.   Co., 


96  Wis.  243;  s.  c.  38  L.  R.  A.  419;  70 
N.  W.  Rep.  486;  8  Am.  &  Eng.  Rail. 
Cas.  (N.  S.)  714.  Thus,  a  lady  had 
issued  to  her  a  policy  of  insurance 
against  accident,  which  insured  her 
life  in  the  sum  of  $5,000  in  the  event 
of  her  death  from  personal  injury, 
"when  caused  by  any  accident  while 
travelling  by  public  or  private  con- 
veyance provided  for  the  transpor- 
tation of  passengers."  In  the  course 
of  a  journey  by  a  connecting  steam- 
boat and  railway  line,  she  fell  upon 
a  slippery  sidewalk,  while  walking 
from  the  steamboat  landing  to  the 
railway  station,  as  was  usual  for 
travellers  on  that  route,  and  thereby 
received  injuries  which  caused  her 
death.  It  was  held  (it  appearing 
that  she  was  so  walking  in  the  ac- 
tual prosecution  of  her  journey) 
that  the  death  was  covered  by  the 
terms  of  the  policy,  and  that  she 
was  to  be  regarded  as  having  re- 
ceived the  injury  while  travelling 
by  public  conveyance.  It  was  fur- 
ther held  in  that  case  that  the  fact 
that  there  were  hacks  by  which  the 
deceased  might  have  ridden  from 
the  landing  to  the  station  did  not 
affect  the  question,  it  being  the  gen- 
eral custom  for  passengers  to  walk: 
Northrup  v.  Railway  Passengers' 
Assur.  Co.,  43-  N.  Y.  516.  See  also 
Theobold  v.  Railway  Passengers' 
Assur.  Co.,  26  Eng.  Law  &  Eq.  432. 
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no  intention  of  returning,  and  is  not  pursuing,  as  it  were,  a  continu- 
ous line  of  travel,  as  in  the  case  last  stated,  the  relation  of  passenger 
and  carrier  ceases  with  the  passenger's  departure  from  the  conveyance, 
— certainly  when  he  has  left  the  wharf  or  depot  connecting  there- 
with,^"— and  the  going  back  to  the  conveyance  after  having  left  it,  for 
some  purpose  of  his  own,  with  no  intention  to  continue  his  journey, 
would  not  revive  the  relation  of  passenger  and  carrier  which  had 
terminated  by  his  leaving  it.^''  And  where  a  passenger  on  a  street 
car  voluntarily  left  the  car  before  it  reached  the  place  where  it  regu- 
larly stopped  to  change  cars,  for  a  temporary  purpose,  and  with  the 
intention  of  re-entering  the  car,  as  he  claimed,  and  was  assaulted 
by  the  driver  while  on  the  street, — it  was  held  that  the  company  was 
not  liable  therefor,  since  the  relation  of  carrier  and  passenger  had 
ceased.^'''  The  sound  conclusion,  and  that  which  conforms  with 
reason  and  the  decisive  weight  of  authority,  is  that  a  passenger  on  a 
railroad  train  remains  a  passenger  on  getting  off  at  an  intermediate 
station,  so  long  as  Ms  object  in  doing  so  is  not  inconsistent  with  the 
character  of  passenger,  and  his  motive  in  getting  off  is  immaterial 
in  an  action  for  damages  for  injuries  sustained  in  the  act  of  alight- 
ing,^'^ or  after  alighting  while  still  on  the  grounds  of  the  carrier, 
or  in  remounting.  As  the  passenger  has  this  right  to  dismount  at 
intermediate  stations  without  suspending  his  relation  of  passenger 
and  his  rights  as  such,  it  necessarily  follows  that  he  is  not  guilty  of 
negligence  in  leaving  the  train  during  a  stop  of  several  minutes,  and 
in  waiting  for  the  signal  to  get  on,  before  attempting  to  do  so.^" 

§  2660.  Doctrine  that  Temporary  Absence  Temporarily  Suspends 
Relation  of  Carrier  and  Passenger.^^" — Contrary  to  the  doctrine  of 
the  cases  above  cited,  there  are  decisions  to  the  effect  that,  if  a  pas- 
senger leaves  the  train  at  an  intermediate  station,  he  for  the  time 
being  surrenders  his  status  and  rights  as  a  passenger  and  takes  upon 
himself  the  responsibility  for  his  own  movements;  although  if  he 
leaves  without  objection  of  the  company,  he  has  a  right  to  enter  and 
resume  his  journey.^*^ 

"» Piatt  V.  Forty-second  Street  &c.  "» Texas  &c.  E.  Co.  v.  Mayfleld,  23 

R.  Co.,  4  Thomp.  &  C.  (N.  Y.)  406.  Tex.  Civ.  App.  415;    s.  c.  56   S.  W. 

™  Pittsburgh  &c.  R.  Co.  v.  Krouse,  Rep.  942. 

30  Ohio  St.  222.  >«"  This  section  is  cited  in  §  2946. 

"'Central   R.   Co.   v.   Peacock,   69  '^De  Kay  v.  Chicago  &c.  R.  Co., 

Md.  257;   s.  c.  2  Cent.  Rep.  867;   14  41  Minn.  178;  s.  c.  4  L.  R.  A.  632;  43 

Atl.  Rep.  709.  N.   W.    Rep.    182;    State   v.    Grand 

™  Missouri  &c.  R.  Co.  v.  Overfield,  Trunk  R.  Co.,  58  Me.  176 ;  s.  c.  4  Am. 

19  Tex.  Civ.  App.  440;  s.  c.  47  S.  W.  Rep.   258.     Where  a   passenger  left 

Rep.   684;    1  J.  A.  57;    5  Am.  Neg.  her  train,  and  boarded  another,  at  a 

Rep.  102;  12  Am.  &  Eng.  Rail.  Cas.  meeting  point,  to  converse  with  her 

(N.  S.)  207.  sister,  she  was  not  a  passenger  on 
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§  2661.    Persons  on  Board  Trains  Delayed  by  Accidents, — If  the 

relation  of  carrier  and  passenger  has  commenced,  as  between  a  rail- 
way company  and  a  person  taking  passage  upon  one  of  its  trains, 
the  relation  will  not  be  temporarily  suspended  during  the  period  of 
time  when  the  train  is  delayed  by  an  accident ;  but,  during  such  period 
of  delay,  the  person  who  has  so  taken  passage  will  be  entitled  to  all  the 
rights  of  a  passenger  upon  a  moving  train,  including  that  of  protec- 
tion from  the  willful  misconduct  of  the  servants  of  the  company.^'- 
As  a  general  rule,  when  a  passenger  who  holds  a  ticket  from  one 
point  to  another  selects  his  train  and  enters  upon  his  Journey,  he 
has  no  right  to  leave  the  train  at  a  way  station,  and  afterwards  enter 
another,  and  proceed  to  his  destination  without  procuring  a  ticket 
or  paying  his  fare  from  the  way  station.  If,  however,  the  company 
is  not  prosecuting  the  journey  in  a  reasonable  time  and  in  a  reason- 
able manner,  as  the  passenger  has  a  right  to  demand  that  it  shall  do, 
then  he  may  leave  the  train  which  he  has  selected,  and  continue  his 
journey  upon  another  under  the  original  contract,  and  without  pay- 
ing an  additional  fare.'-'^ 

§  2662.  Status  of  Person  Carried  beyond  Destination  while  being 
Braught  Back. — Where  a  street  car  passenger  notified  the  conductor 
where  to  let  him  off,  but  was  carried  by,  through  fault  of  the  con- 
ductor, and  was  permitted  to  remain  on  the  car  until  its  return  trip, 
he  remained  a  passenger,  although  he  paid  but  one  fare.^** 

§  2663.    When   the   Relation   of   Carrier  and   Passenger   Termi- 

nates.^*° — Speaking  with  reference  to  railway  carriers  of  passen- 
gers, the  general  view  is  that  the  relation  of  carrier  and  passenger 
does  not  terminate  until  the  passenger  has  been  allowed  a  reasonable 
time  within  which  (1)  to  alight  from  the  car  or  the  train, 
and  (2)  to  leave  the  premises  of  the  carrier  by  the  usual  and  pro- 
vided way.^*°     The  usual  and  provided  way  may  not  always  be  the 

the   latter   train,    though   her   con-  and  went  to  a  hotel  and  went  to  bed. 

ductor,  whose  authority  was  limited  Next  day  he  boarded  another  train 

to  his  own  train,  consented  to  her  of  the  company  and  sought  to  ride 

boarding  the  other  train:     Bullock  on    a    conductor's    check.     He    was 

V.   Houston   &c.   R.   Co.    (Tex.   Civ.  ejected.     It  was  held  that,  under  the 

App.),  55   S.  W.  Rep.  184    (no  off.  circumstances,   he   was   entitled   to 

rep.).  ride,  and  could  recover  for  the  ejec- 

i»2  Dwinelle  v.   New  York  &c.   R.  tlon :     Wilsey  v.  Louisville  &c.  R. 

Co.,  120  N.  Y.  117;  s.  c.  30  N.  Y.  St.  Co.,  supra. 

Rep.  578;  24  N.  E.  Rep.  319;  2  L.  R.  '«  Rosenberg  v.  Third  Ave.  R.  Co., 

A.  224.  61  N.  Y.  Supp.  1052. 

"^  Wilsey  v.  Louisville  &c.  R.  Co.,  ^  This  section  is  cited  in  §  2633. 

83  Ky.  511.     In  this  case  the  train  ""  South    Covington    &c.    St.    R. 

was  delayed  by  a  wreck,   and  the  Co.  v.  Beatty,  20  Ky.  L.  Rep.  1845; 

passenger  was  told  that  it  would  be  s.  c.  6  Am.  Neg.  Rep.  75;   50  S.  W. 

delayed  several  hours.    He  was  sick,  Rep.  239  (no  off.  rep.);  Atlanta  &c. 
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shortest  practical  route  to  the  nearest  highway.  The  question  evi- 
dently is  whether  the  passenger,  in  view  of  his  acquaintance  with 
the  place,  the  state  of  the  light  which  enables  him  to  see  his  way, 
and  other  circumstances,  proceeds  in  the  exercise  of  reasonable  care 
in  making  his  egress  from  the  premises  of  the  carrier, — which  cir- 
cumstances generally  present  questions  of  fact  for  the  jury.^*^ 

§  2664.  Further  as  to  when  the  Relation  Terminates. — For  some 
purposes,  as  where  the  passenger  is  injured  while  getting  ofE,  the 
relation  of  a  railway  carrier  and  passenger  terminates  when  the  train 
stops  at  the  passenger's  destination  and  remains  a  sufficient  length  of 
time  to  enable  him  to  get  off ;^'^^  and  from  this  the  conclusion  has 
been  deduced  that,  where  the  passenger  was  asleep  when  he  reached 
the  station  where  he  was  to  get  off,  and  was  injured  while  attempting 
to  get  off  after  the  train  had  started,  he  could  not  recover  damages 
from  the  company,  although  the  porter  or  brakeman  told  him  that 
he  thought  it  was  safe  to  get  ofE.^*"  On  the  other  hand,  it  has  been 
held  proper  to  direct  a  jury  that  the  duty  of  a  railroad  company  as  a 
carrier  of  passengers  does  not  cease  until  they  are  safely  landed  on 
the  ground  at  the  point  of  their  destination  j^""  but  it  would  seem 
that  this  direction  would  not  be  good  in  its  application  to  the  facts 
stated  in  the  preceding  case.  The  relation  was  deemed  not  to  have 
been  terminated,  so  as  to  deprive  the  person  of  his  right  of  protection 
as  a  passenger,  from  the  mere  fact  that  he  left  the  train  on  the  wrong 
side,  where  the  company  failed  to  notify  him  that  the  act  was  dan- 
gerous.^°^     It  has  been  held  that  where  passengers  remain  on  board 

R.  Co.  v.  Bates,  103  Ga.  333;   s.  c.  &c.  R.  Co.,  146  Mass.  241;  Cincinnati 

30  S.  E.  Rep.  41;  Brunswick  &c.  R.  &c.  R.  Co.  v.  Carper,  112  Ind.  26;  St. 

Co.  V.  Moore,  101  Ga.  684;   s.  c.  28  Louis  &c.  R.  Co.  v.  Finley,  79  Tex. 

S.  B.  Rep.  1000;   Pittsburgh  &c.  R.  85;    Texas  &c.  R.  Co.  v.   Miller,   79 

Co.  V.  Martin,  3  Ohio  Dec.  93;   s.  c.  Tex.  78;  s.  c.  11  L.  R.  A.  395;  Cen- 

2  Ohio  N.  P.  353 ;  McKimble  v.  Bos-  tral  R.  Co.  v.  Whitehead,  74  Ga.  441. 

ton  &c.   R.   Co.,   139   Mass.   542.     A  That  he  continues  a  passenger  while 

passenger    upon  alighting    from    a  on  company's  premises:     Gaynor  v. 

street  car  does  not   cease   to   be   a  Old   Colony   &c.    R.    Co.,   100   Mass. 

passenger,  but  is  entitled  to  protec-  208;  Burnham  v.  Wabash  &c.  R.  Co., 

tion    from    the    negligent    manage-  91  Mich.  523;   Ormond  v.  Hayes,  60 

ment  of  cars  on  a  parallel  track:  Tex.  180  (looking  after  the  removal 

South  Covington  &c.  R.  Co.  v.  Beat-  of  his  baggage), 

ty,  20  Ky.  L.  Rep.  1845;   s.  c.  50  S.  '«» Imhoff  v.  Chicago  &c.  R.  Co.,  20 

W.  Rep.  239;   Atlanta  &c.  R.  Co.  v.  Wis.  344;  Jefferson ville  &c.  R.  Co.  v. 

Bates,  103  Ga.  333.  Parmalee,  50  Ind.  42. 

^"  Keefe  v.  Boston  &c.  R.  Co.,  142  ""  Missouri  &c.  R.  Co.  v.  Perry,  8 

Mass.   251;    s.  c.   2  N.  B.  Rep.   660.  Tex.  Civ.  App.  78;  s.  c.  27  S.  W.  Rep. 

The  following  cases  hold  that  the  496. 

relation  of  passenger  and  carrier  is  "°  Central  R.  Co.  v.  Whitehead,  74 

not  terminated  until  the  passenger  Ga.  441. 

has  had  an  opportunity  to  leave  the  ^°'  McKimble  v.  Boston  &c.  R.  Co., 

train  in  safety:     AUerton  v.  Boston  139  Mass.  542. 
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a  steamboat  over  night,  after  it  has  arrived  in  port,  with  the  per- 
mission of  the  captain,  their  voyage  is  not  ended  until  they  have 
had  a  reasonable  time,  on  the  following  morning,  to  leave  the  boat 
and  to  remove  their  baggage  from  it.^^^  Another  court  has  held 
that  a  passenger  alighting  from  a  train  and  taking  a  position  upon  a 
sidewalk  of  a  highway  ceases  to  be  a  passenger,  and,  when  injured 
while  crossing  the  railroad  track,  without  looking  for  approaching 
trains,  can  not  recover.^"*  Another  court  has  held  that  a  passenger 
who,  having  got  upon  the  wrong  train,  voluntarily  gets  off  at  a  point 
not  a  station,  upon  the  stopping  of  such  train  by  the  conductor,  and 
walks  along  the  track  towards  a  train  pointed  out  by  the  conductor 
as  one  which  will  carry  him  towards  his  destination,  ceases  to  be  a 
passenger  after  leaving  the  train,  and  can  not  recover  for  injuries 
sustained  by  falling  into  a  cattle  guard  upon  the  track.^** 

§  2665.  When  the  Eelation  Terminates  in  Case  of  Passengers  on 
Street  Cars. — With  respect  to  passengers  upon  street  cars,  that  is  to 
say,  cars  drawn  or  propelled  along  city  or  village  streets  for  the  con- 
veyance of  passengers  merely,  whether  the  motive  power  be  horses, 
electricity,  or  underground  cables,  the  relation  of  carrier  and  pas- 
senger terminates  as  soon  as  the  passenger  steps  from  the  car  upon 
the  surface  of  the  street,  and  does  not  continue  during  his  passage 
to  the  sidewalk  or  thereafter.^°°  Somewhat  at  variance  with  the 
above  it  has  been  held  that  a  passenger,  on  leaving  a  train  at  a  street- 
railway  station,  remains  a  passenger  while  he  is  passing  to  the  side- 
walk, in  so  far  that  he  is  entitled  to  protection  against  the  negligent 
movement  of  the  company's  trains  on  an  adjacent  track.^**  But  it 
is  not  necessary  to  ascribe  to  him  the  status  of  a  passenger  after 
quitting  the  carrier's  vehicle,  in  order  to  entitle  him  to  reasonable 
care  to  the  end  of  protecting  him  against  injuries  from  the  move- 
ments of  the  carrier's  cars  or  trains  while  he  is  leaving  the  carrier's 
premises.^^^  It  is  plain  that  the  status  as  a  passenger,  of  one  riding 
in  a  street  car,  does  not  necessarily  terminate  upon  the  arrival  of 
the  car  at  the  destination  of  the  passenger,  if  he  does  not  alight  at 
that  point.     He  has  the  right  to  go  on  past  his  destination  and  as 

"»  Prickett  v.  New  Orleans  Anchor  31  N.  B.  Rep.  391;  Smith  v.  City  &c. 

Line,  13  Mo.  App.  436.  R.  Co.,  29  Or.  539;  s.  c.  5  Am.  &  Eng. 

™Allerton  v.  Boston  &c.  R.  Co.,  Rail.  Cas.  (N.  S.)  163;  46  Pac.  Rep. 

146  Mass.  241;  s.  c.  5  N.  Eng.  Rep.  136;  rehearing  denied  in  29  Or.  546; 

825;  15  N.  E.  Rep.  621.  s.  c.  46  Pac.  Rep.  780;  West  Chicago 

™  Finnegan  v.  Chicago  &c.  R.  Co.,  St.  R.  Co.  v.  Walsh,  78  111.  App.  595. 

48  Minn.  378;  s.  c.  15  L.  R.  A.  399;  '""Burbridge  v.  Kansas  City  &c.  R. 

51  N.  W.  Rep.  122.  Co.,  36  Mo.  App.  669. 

"=  Creamer  v.  West  End  St.  R.  Co.,  ""Post,  §  2886. 
156  Mass.  320;  s.  c.  16  L.  R.  A.  490; 
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far  as  his  ticket  will  carry  him  under  the  rules  of  the  company,  if 
he  chooses.^'^  Other  courts  have  held  that  the  relation  was  ter- 
minated under  the  following  circumstances: — Where  the  passenger 
alighted  from  the  train  at  a  station,  and  proceeded  towards  a  section 
house  connected  with  the  station,  for  the  purpose  of  engaging  in  his 
business,  which  was  that  of  a  peddler  ;^°°  where  the  passenger  had 
actually  left  the  premises  of  the  railroad  company  and  accepted  en- 
tertainment at  a  hotel,  although  he  intended  to  resume  his  journey 
the  next  day;^°°  where  an  intoxicated  passenger  safely  alighted  and 
left  the  depot  at  his  place  of  destination;^"^  where  a  person  entered 
the  wrong  train,  and,  on  discovering  his  mistake,  voluntarily  got  oflE 
and  undertook  to  walk  to  a  place  where  he  could  get  his  proper 
train, — the  conclusion  being  that  he  ceased  to  be  a  passenger  after  he 
got  off;^"^  where,  the  train  having  temporarily  stopped  before  reach- 
ing the  station,  a  passenger  left  it  at  that  place,  for  the  sole  purpose 
of  going  to  his  home,  which  was  nearer  from  that  point  than  from 
the  station,  and  was  injured  while  walking  along  the  track  f^  where 
the  passenger,  after  reaching  the  station  which  was  his  destination, 
crossed  over  to  the  opposite  side  of  the  train  for  the  purpose  of 
seeing  the  engineer  on  private  business,  and,  while  subsequently  re- 
crossing  on  the  rear  platform  of  the  baggage  car,  tripped  over  an 
obstruction  and  was  hurt;^"*  where  the  passenger  left  the  train  at  a 
station  platform  and  proceeded  along  the  track  en  route  to  her 
home, — she  not  being,  while  so  proceeding,  entitled  to  that  high  de- 
gree of  care  which  the  law  demands  of  carriers  for  the  protection  of 
their  passengers.^°°  But  where  the  passenger  left  the  way  ear  of  a 
freight  train  in  which  he  was  riding,  and  ran  on  a  flat  car  in  front 
of  it  in  ordei  to  avoid  a  collision  which  was  imminent  between  the 
car  and  a  train  approaching  from  behind,  and  after  he  got  out  the 
collision  took  place,  injuring  him,  it  was  held  that  the  relation  had 
terminated.^""     It  may  be  added  that,  if  the  railroad  company  af- 

"» Toledo  &c.  St.  R.  Co.  v.  Fuller,        '"^  Hendrick  v.  Chicago  &c.  R.  Co., 

9  Ohio  C.  D.  123;  s.  c.  17  Ohio  C.  C.  136  Mo.  548;  s.  c.  38  S.  W.  Rep.  297. 
562.  ^"^  St.  Louis  &c.  R.  Co.  v.  Beecher, 

"'Krantz  v.  Rio  Grande  &c.  R.  Co.,  65  Ark.  64;  s.  c.  44  S.  W.  Rep.  715; 

12  Utah  104;   s.  c.  30  L.  R.  A.  297;  10  Am.  &  Eng.  Rail.   Cas.    (N.   S.) 

41  Pac.  Rep.  417;  2  Am.  &  Eng.  Rail.  557. 
Cas.   (N.  S.)  432.  '^^  Gradert  v.  Chicago  &c.  R.  Co., 

™King  V.  Central  &c.  R.  Co.,  107  109  Iowa  547;    s.  c.  80  N.  W.  Rep. 

Ga.  754;  s.  c.  33  S.  E.  Rep.  839.  559.     The   fact  that   the   passenger 

"^  Rozwadosiskie  v.   International  left  the  car  to  avoid  an  impending 

&c.  R.  Co.,  1  Tex.  Civ.  App.  487.  collision  may  be  inferred  from  evi- 

'"'  Flnnegan  v.  Chicago  &c.  R.  Co.,  dence  to  the  effect  that  he  ran  out 

48  Minn.  378;  s.  c.  15  L.  R.  A.  399.  of  the  car  and  upon  a  flat  car  in 

™*  Buckley  v.  Old  Colony  R.   Co.,  front  of  it,  just  as  the  collision  oc- 

161  Mass.  26;  s.  c.  36  N.  E.  Rep.  583.  curred:     Gradert  v.  Chicago  &c.  R. 

Co.,  supra. 
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fords  a  passenger  reasonable  time  to  alight  after  the  train  arrives 
at  the  station  which  is  his  destination,  and  after  the  station  is  an- 
nounced,  and  the  passenger  negligently  or  willfully  fails  to  get  off, 
and  is  carried  beyond  the  station, — ^he  becomes  a  trespasser,  and  the 
railway  company  ceases  to  owe  him  that  high  degree  of  care  which  it 
owes  to  passengers,  but,  in  general,  owes  him  no  duty  except  to  re- 
frain from  injuring  him  willfully  or  wantonly.^'" 

§  2666.    Who  Deemed  Passengers  on  Freight  Trains.^"' — ^It  is  a 

sound  conclusion  that  where  a  person,  seeking  a  passage,  is  directed 
by  an  agent  of  the  railway  company,  whose  duty  it  is  to  give  direc- 
tions to  persons  seeking  to  take  passage  on  the  train,  he  becomes 
a  passenger,  notwithstanding  a  rule  of  the  company,  unknown  to  Mm, 
forbidding  passengers  from  riding  upon  that  train.^'"'  More  than 
this,  it  has  been  held  that  where  the  holder  of  a  railway  passage 
ticket  boards  a  freight  train,  supposing  the  ticket  to  be  good  upon 
such  train,  he  is  to  be  treated  as  a  passenger,  although  the  freight 
train  does  not  in  fact  carry  passengers.^^"  We  shall  see,  when  dealing 
with  the  subject  of  trespassers  on  the  vehicles  of  carriers  as  dis- 
tinguished from  passengers,  that,  in  the  opinion  of  many  courts,  the 
fact  that  a  person  is  permitted  to  ride  on  a  train  by  the  conductor 
or  other  persons  having  the  authority  to  exclude  persons  from  the 
train,  entitles  him  to  the  protection  of  a  passenger  while  so  doing.^^^ 
But  with  regard  to  freight  trains  which,  prima  facie,  do  not  carry 
passengers,  the  rule  established  by  the  weight  of  authority  seems  to 
be  that  persons  who  travel  on  such  trains,  knowing  that  in  so  doing 
they  are  violating  the  rules  of  the  company,  are  not  entitled  to  the 
rights  or  to  the  measure  of  care  due  to  passengers,  although  they  may 
be  riding  with  the  permission  of  the  conductor  or  other  employes  of 
the  company,^^^ — unless  the  company  has  managed  its  business  in 

^^  Houston  &c.  R.  Co.  v.  Cohn,  22  of  freight  trains  to  take  on  passen- 

Tex.  Civ.  App.  11;  s.  c.  53  S.  W.  Rep.  gers.  The  court  recognized  the  right 

698.  of  the  conductor  to  eject  the  holder 

™  This  section  is  cited  in  §§  2634,  of  the  ticket,  and,  if  necessary,  hy 

2815,  3154,  3304.  force,   but  in  the  manner  required 

=""  McGee  v.  Missouri  &c.  R.  Co.,  92  by    law,    and    admitted    that    this 

Mo.  208;  s.  c.  4  S.  W.  Rep.  739;  10  would  be  true  even  if  he  were   a 

West.  Rep.  282.  trespasser.  But  the  court  said  that  he 

"°  Boggess  V.   Chesapeake   &c.   R.  was  a  passenger  under  the  circum- 

Co.,  37  W.  Va.  297;  s.  c.  16  S.  E.  Rep.  stances,  and  entitled  to  the  rights 

525.    In  this  case  the  plaintiff  was  re-  of  a  passenger  while  on  the  train, 

quired  to  jump  from  the  train  while  "■"■  Post,  §§  3321,  3322. 

it  was  going  at  a  rate  of  speed  dan-  "^  Woolsey  v.  Chicago  &c.  R.  Co., 

gerous  for  that  purpose.    The  plain-  39  Neb.  798;   s.  c.  25  L.  R.  A.  79; 

tiff  supposed  he  had  a  right  to  ride  McVeety  v.  St.  Paul  &c.  R.  Co.,  45 

on  the  train,  and  the  ticket  gave  no  Minn.   268;    s.   c.   11   L.  R.   A.   174; 

notice  to  the  contrary,  but  a  rule  McNamara  v.  Great  Northern  R.  Co., 

of  the  company  forbade  conductors  61  Minn.  296;   Canadian  &c.  R.  Co. 

131 


3  Thomp.  Neg.J         carriers  of  passengers. 

such  a  way  as  to  lead  the  public  to  believe  that  passengers  will  be 
carried  upon  its  freight  trains  for  hire  or  otherwise.^^'  But  it  ha? 
been  held  that  occasional  or  even  frequent  violations  by  trainmen  of 
a  rule  of  the  railroad  company  forbidding  the  carriage  of  passen- 
gers on  freight  trains,  do  not  charge  the  company  with  the  liability 
of  a  carrier  of  passengers  as  to  one.  so  riding,  where  it  has  used 
reasonable  efforts  to  suppress  the  violation  of  the  rule  and  enforce 
obedience  to  it.'^* 

§  2667.  Person  Eiding  on  Freight  Train  by  the  Mere  Permission  of 
the  Conductor. — We  shall  discover,  from  an  examination  of  the  de- 
cisions collected  in  a  future  chapter,^^^  a  difference  of  opinion  among 
the  courts  on  the  question  whether  the  invitation  or  permission  of  the 
conductor  of  a  railway  train,  that  a  person  shall  ride  upon  the  train, 
entitles  such  person  to  the  protection  which  is  due  to  a  passenger. 
As  elsewhere  indicated,  the  writer  is  of  the  opinion  that,  it  being  the 
office  of  the  conductor  to  determine  on  the  spot  who  is  and  who  is 
not  entitled  to  the  right  to  ride  on  his  train,  his  invitation  or  per- 
mission, accepted  and  acted  upon,  makes  the  person  a  passenger,  un- 
less such  person,  knowing  that  the  conductor  has  no  right  to  give 
such  invitation  or  such  permission,  connives  with  the  conductor  and 
acts  in  fraud  of  the  rights  of  the  company.  In  conformity  with  this 
view,  it  has  been  held  that,  in  the  absence  of  knowledge  of  a  rule  of 
the  railroad  company  forbidding  his  riding  on  such  train,  a  person 
riding  on  a  freight  train  by  permission  of  the  conductor  or  en- 
gineer, is  entitled  to  the  protection  of  a  passenger,  although  the 
officer  was  forbidden  to  receive  passengers  on  such  trains.^^°     The 

V.  Johnson,  Montreal  L.  Rep.  6  Q.  B.  freight  train  of  the  fare  of  a  person 

213;  Powers  v.  Boston  &c.  R.  Co.,  153  coming  on  board  for  transportation 

Mass.  188;    Arkansas  &c.  R.  Co.  v.  does    not    make    him    a    passenger, 

Griffith,  63  Ark.  491;   s.  c.  39  S.  W.  where  the  company  has  a  rule  f  orbid- 

Rep.  550;   Texas  &c.  R.  Co.  v.  Hay-  ding  passengers  to  ride  on  freight 

den,  6  Tex.  Civ.  App.  745;   s.  c.  26  trains:      St.  Louis  &c.  R.  Co.  v. 'White 

S.  W.  Rep.  331;  Louisville  &c.  R.  Co.  (Tex.  Civ.  App.),  34  S.  W.  Rep.  1042 

v.  Hailey,  94  Tenn.  383;  s.  c.  27  L.  R.  (no   off.   rep.);    Gulf  &c.   R.   Co.   v. 

A.  549;  29  S.  W.  Rep.  367;  St.  Louis  Campbell,  76  Tex.  174*  s.  c.  41  Am.  & 

&c.  R.  Co.  V.  White  (Tex.  Civ.  App.),  Eng.  Rail.  Cas.  100;   13  S.  W.  Rep. 

34  S.  W.  Rep.  1042    (no  off.  rep.);  19;  Cleveland  &c.  R.  Co.  v.  Best,  169 

following  Texas  &c.  R.  Co.  v.  Black,  111.  301;  s.  c.  9  Am.  &  Eng.  Rail.  Cas. 

87  Tex.  160;  s.  c.  27  S.  W.  Rep.  118.  (N.    S.)    660;    48    N.    E.    Rep.    684; 

^=  Arkansas  &c.  R.  Co.  v.  Griffith,  rev'g  68  111.  App.  532;   s.  c.  29  Chi- 

63  Ark.  491;  s.  c.  39  S.  W.  Rep.  550.  cago  Leg.  News  189;    2  Chic.  L.  J. 

2"  San     Antonio    &c.     R.     Co.    v.  Wkly.  111.     But  these  decisions  are 

Lynch,  8  Tex.  Civ.  App.  513;  s.  c.  28  obviously    unsound    and    worthless. 

S.  W.  Rep.  252.  Contrary  to  this,  it  has  been  held 

'^'Post,  §§  3320,  3321,  3322.  that  one  who  boards  a  freight  train 

™  Hanson  v.  Mansfield  &c.  R.  Co.,  with  consent  of  conductor,  and  pays 

38  La.  An.  111.     It  has  been  held  that  his  fare  to  him,  has  a  right  to  as- 

the  acceptance   by   conductor  of  a  sume  that  the  train  is  a  local  one 
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Supreme  Court  of  Texas  have  held  that  where  the  conductor  of  a 
freight  train  tells  a  person  before  he  gets  on,  that  he  is  not  authorized 
or  permitted  to  carry  passengers,  and  still  such  person  enters  the  car, 
with  or  without  the  knowledge  and  consent  of  the  conductor,  but 
with  the  consent  of  some  train  official,  presumably  a  brakeman,  he 
is  not  a  lawful  passenger,  and  can  not  recover  against  the  railroad 
company  for  an  injury  sustained  while  riding  on  the  train,  there 
being  no  evidence  of  gross  negligence  on  the  part  of  the  company."^'' 
It  is  not  perceived  why  the  company  should  be  exonerated  from  lia- 
bility in  the  absence  of  gross  negligence,  unless  this  expression  is 
understood  as  being  synonymous  with  willful  or  wanton  negligence. 
There  is  really  no  such  thing  as  gross  negligence j-^^  and  what  is 
sometimes  called  gross  negligence  is  not  equivalent  to  willful  or  wan- 
ton negligence.^^® 


within  Sands  &  H.  Ark.  Dig., 
§  6284,  providing  that  local  freight 
trains  shall  carry  passengers:  Ar- 
kansas &c.  R.  Co.  v.  Griffith,  62  Ark. 
491;  s.  c.  39  S.  W.  Rep.  550. 

"'  Gulf  &c.  R.  Co.  V.  Campbell,  76 
Tex.  174;  s.  c.  41  Am.  &  Eng.  Rail. 
Gas.  100;  13  S.  W.  Rep.  19.  The 
theory  of  the  Texas  courts  seems  to 
he  that  the  conductor  of  a  freight 
train  can  not  dispense  with  a  regu- 
lation of  the  company  prohibiting 
passengers  from  riding  on  such 
trains,  so  as  to  render  the  company 
liable  to  one  who  is  injured  while 
so  riding,  in  the  absence  of  gross 
negligence:  Gulf  &c.  R.  Co.  v. 
Campbell,  76  Tex.  174;  s.  c.  41  Am. 
&  Eng.  Rail.  Cas.  100;  13  S.  W.  Rep. 
19.  The  propriety  of  this  rule  seems 
to  depend  entirely  upon  the  ques- 
tion whether  the  person  so  riding 
knows  of  the  regulation  and  of  the 
want  of  power  in  the  conductor  to 
dispense  with  it.  The  conductor 
may  be  the  only  visible  representa- 
tive of  the  company  with  whom  the 
person  so  taking  passage  comes  in 
contact.  In  the  absence  of  a  sci- 
enter, he  is  manifestly  entitled  to 
rely  upon  the  representations  of  the 
conductor  in  this  particular,  and  the 
company  ought  to  be  estopped  by 
his  representations.  But  the  rule 
manifestly  ought  to  be,  and  is,  dif- 
ferent, where,  knowing  of  the  regu- 
lation and  the  want  of  authority  in 
the  conductor  to  relax  it,  he  takes 
passage  by  collusion  with  the  con- 
ductor, and  in  fraud  of  the  rights  of 
the  company.  Hence,  it  has  been 
held  that  one  riding  on  a  freight 


train  free  of  charge,  at  the  mere  in- 
vitation of  the  conductor,  who  has 
no  authority  to  invite  persons  to 
ride,  is  not  a  passenger  nor  one 
towards  whom  the  company  owes 
any  legal  obligation:  Stalcup  v. 
Louisville  &c.  R.  Co.,  16  Ind.  App. 
584;  s.  c.  45  N.  E.  Rep.  802. 

=^"¥01.  I,  §  19. 

""Vol.  I,  §  20.  Where  an  agent 
of  a  railway  company,  such  as  a 
conductor  of  a  freight  train,  per- 
mits a  person  to  ride  upon  a  freight 
train,  which  is  forbidden  by  the 
rules  of  the  company  to  carry  pas- 
sengers, nevertheless  if  the  person 
acts  in  good  faith,  he  will  be  held 
entitled  to  the  rights  of  a  passen- 
ger, and  can  recover  for  an  injury 
caused  by  a  freight  car  being  neg- 
ligently driven  by  a  switch  engine 
against  the  caboose  in  which  he  is 
riding:  Everett  v.  Oregon  &c.  R. 
Co.,  9  Utah  340;  s.  c.  34  ,Pac.  Rep. 
289.  Another  court  has  held  that 
the  permission,  granted  by  the  con- 
ductor of  a  freight  train,  who  has 
entire  charge  of  it,  and  who  is,  so 
to  speak,  the  master  of  the  train,  to 
a  person  to  ride  upon  such  train,  is 
to  be  regarded  as  within  the  scope 
of  the  authority  of  the  conductor, 
although  he  is  forbidden  to  carry 
passengers  on  that  train,  and  al- 
though the  person  so  permitted  to 
ride  is  not  required  to  pay  fare, — 
with  the  conclusion  that,  although 
the  person  is  not  a  trespasser  on  the 
train  of  the  company,  nor  yet  a  pas- 
senger, he  is  rightfully  on  such 
train,  and  may  recover  damages 
from  tbo  company  for  an  injury  re- 
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§  2668.  Person  Biding  on  Freight  Train  by  Invitation  of  Inferior 
Train  Servants. — But  whatever  may  be  the  rule  with  reference  to 
persons  who  ride  upon  freight  trains  by  the  invitation  or  consent  of 
the  conductor,  who  is  the  master  of  the  train, — it  is  clear  that  a 
brakeman  employed  upon  such  a  train,  which  is  in  charge  of  a  con- 
ductor, has  no  implied  authority  to  bind  the  company  by  a  contract 
of  passage,  and  his  permission  to  a  person  to  ride  does  not  make 
such  person  a  passenger.^^"  In  like  manner,  the  engineer  of  a  train, 
whether  it  be  a  passenger  train^^^  or  a  freight  train,^^^ — has  pre- 
sumptively no  power  to  create  the  relation  of  carrier  and  passenger 
between  the  company  and  a  third  person,  by  permitting  such  person 
to  ride  upon  the  train.^^^  Still  less  can  such  an  authority  be  implied 
in  case  of  a  fireman.^^*'    But  it  has  been  held — with  doubtful  pro- 


ceived  while  so  riding,  resulting 
from  a  lack  of  ordinary  care  on  the 
part  of  the  employes  of  the  com- 
pany: Whitehead  v.  St.  Louis  &c. 
R.  Co.,  99  Mo.  263;  s.  c.  11  S.  W. 
Rep.  751. 

=^°  Candlff  V.  Louisville  &c.  R.  Co.. 
42  La.  An.  477;  s.  c.  7  South.  Rep. 
601;  Janny  v.  Great  Northern  R.  Co., 
63  Minn.  380;  s.  c.  65  N.  W.  Rep.  450. 
But  it  does  not  follow  from  this 
that,  because  the  person  is  a  tres- 
passer and  not  a  passenger,  the  rail- 
way company  may  not  be  liable  for 
the  misconduct  of  a  brakeman  in 
compelling  him  to  get  off  the  train 
while  it  is  in  motion, — as  was  held 
by  a  Texas  court:  Galaviz  v.  Inter- 
national &c.  R.  Co.,  15  Tex.  Civ.  App. 
61;  s.  c.  38  S.  W.  Rep.  234  (holding 
that,  as  the  brakeman  had  no  au- 
thority to  eject  him,  the  company 
was  not  liable).  A  trespasser  can 
not  be  thus  wantonly  injured:  Post, 
§§  3302,  3307.  It  is  quite  clear, 
therefore,  that  a  person  who,  on  the 
invitation  of  the  'brakeman  of  a 
freight  train  having  no  authority  to 
receive  passengers  or  collect  fares, 
takes  passage  in  a  freight  car  load- 
ed with  grain,  paying  less  than  the 
regular  fare,  is  not  a  passenger,  and 
can  not  recover  from  the  company 
for  a  robbery  and  assault  committed 
on  him  while  in  such  car:  Janny 
V.  Great  Northern  R.  Co.,  63  Minn. 
380;  s.  c.  65  N.  W.  Rep.  450. 

^Ohio  &c.  R.  Co.  V.  Allender,  59 
111.  App.  620. 

^  Chicago  &c.  R.  Co.  v.  Casey,  9 
111.  App.  632. 

^  An  engineer  gave  to  a  boy,  thir- 


teen years  old,  permission  to  ride 
upon  a  freight  train.  It  was  held 
that  the  company  was  not  liable  for 
an  injury  sustained  by  the  boy,  as 
the  engineer's  permission  was  not 
within  the  scope  of  his  authority: 
Chicago  &c.  R.  Co.  v.  Casey,  9  111. 
App.  632. 

^  It  follows  that  a  person  riding 
on  the  locomotive  of  a  freight  train 
without  the  conductor's  knowledge 
or  consent,  by  agreement  with  the 
fireman  to  shovel  coal  for  the  privi- 
lege of  riding,  is  not  a  passenger: 
Woolsey  v.  Chicago  &c.  R.  Co.,  39 
Neb.  798;  s.  c.  25  L.  R.  A.  79;  58 
N.  W.  Rep.  444.  In  like  manner, 
one  who  made  an  unauthorized  ar- 
rangement with  the  crew  of  a  rail- 
road train  to  work  his  passage  on 
the  train,  and  who  was  assaulted 
and  robbed  and  dashed  off  the  car 
by  the  crew,  had  no  right  of  action 
against  the  company:  Alabama  &c. 
R.  Co.  V.  McAfee,  71  Miss.  70;  s.  c. 
14  South.  Rep.  260.  So,  a  recovery 
was  denied  against  a  railroad  com- 
pany for  injuries  sustained  by 
plaintiff  while  assisting  the  brake- 
man  in  switching  cars,  where  he 
was  permitted  by  the  conductor  and 
brakeman  to  ride  on  a  freight  train 
on  condition  of  assisting  them  dur- 
ing the  trip,  where  they  had  no  au- 
thority to  employ  assistants,  and  no 
emergency  was  shown  for  his  em- 
ployment, and  there  was  no  custom 
or  rule  permitting  him  to  ride  in 
consideration  of  the  assistance  ren- 
dered: Cooper  V.  Lake  Erie  &c.  R. 
Co.,  136  Ind.  366.;  s.  c.  36  N.  B.  Rep. 
272. 
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priety,  the  author  thinks — that  an  invitation  of  the  motorman  of  an 
electric  car,  in  sole  charge  of  the  car,  extended  to  a  boy,  to  ride  on  the 
car,  is  an  act  within  the  scope  of  his  employment;  so  that  if  the  boy 
accepts  the  invitation  innocently,  he  does  not  become  a  trespasser, 
but  it  becomes  the  duty  of  the  company,  through  its  servants,  to  ex- 
tend to  him  the  care  due  to  passengers  of  his  age  and  discretion.--^ 

§  2669.  Who  not  Deemed  such  a  Passenger. — If,  on  the  other  hand, 
a  person  boards  a  freight  train,  having  no  right  to  take  passage 
thereon,  but  being  a  mere  trespasser,  he  can  not,  by  that  unlawful 
act,  create,  as  between  the  railway  company  and  himself,  the  relation 
of  carrier  and  passenger;  so  that,  if  he  is  injured  by  a  servant  of  the 
company,  the  liability  or  exoneration  of  the  company  will  be  referable 
merely  to  the  law  of  agency.^^" 

§  2670.    Idlers    and    Spectators   upon   the    Carrier's   Premises. — 

While  the  carrier  is  bound,  as  we  shall  hereafter  see,^^'  to  keep  his 
stations,  platforms,  gang  planks,  and  means  of  ingress  and  egress 
to  and  from  his  vehicles  of  transportation,  reasonably  safe;  and 
while  the  exact  degree  of  care  and  diligence  which  the  law  puts  upon 
him  in  his  relation  of  carrier  extends  to  the  safety  of  these  means 
of  ingress  and  egress; — ^yet  no  such  severe  rule  of  diligence  rests 
upon  him  in  favor  of  mere  idlers  and  spectators,  who  go  upon  his 
premises  for  some  other  purpose  than  that  of  taking  carriage  on  his 
vehicles  or  assisting  others  who  come  to  take  such  carriage.  One 
court  has  held  that  a  person  who  goes  to  a  railroad  station  and  on  the 

"™  Little  Rock  Traction  &c.  Co.  v.  ger  and  given  all  the  rights  belong- 
Nelson,  66  Ark.  494;  s.  c.  52  S.  W.  ing  to  such,  notwithstanding  a  rule 
Rep.  7.  The  fact  that  there  is  a  of  the  company,  known  only  to  its 
statute  providing  that  no  minor  servants,  that  passengers  will  not  be 
child,  not  being  a  passenger,  shall  received  on  that  train,  if  he  is  not 
be  allowed  upon  the  platform  or  informed  of  such  rule  prior  to  the 
steps  of  any  street  car,  etc.,  does  not  time  the  train  starts:  Burke  v.  Mis- 
prevent  the  maintaining  of  an  ac-  souri  &c.  R.  Co.,  51  Mo.  App.  491. 
tion  against  the  owner  of  a  wagon  Constitutionality  and  construction 
which  runs  into  a  street  car,  injur-  of  Ohio  statute  (Ohio  Rev.  Stat., 
ing  a  boy  so  riding,  who  has  got  §  3375a)  authorizing  sheriffs,  when 
upon  the  platform  by  the  invitation  in  the  performance  of  their  official 
of  the  conductor,  to  receive  a  penny  duties,  to  ride  upon  freight  trains: 
for  turning  a  switch:  Connolly  v.  Allen  v.  Lake  Shore  &c.  R.  Co.,  57 
Knickerbocker  Ice  Co.,  114  N.  Y.  Ohio  St.  79;  s.  c.  47  N.  E.  Rep.  1037; 
104;  s.  c.  22  N.  Y.  St.  Rep.  675.  A  38  Ohio  L.  J.  245;  9  Am.  &  Eng. 
person  who  enters  the  caboose  of  a  Rail.  Cas.  (N.  S.)  25;  s.  c.  in  court 
freight  train,  with  the  intention  of  below,  sm6  nom.  Lake  Shore  &c.  R. 
taking  passage  thereon  in  accord-  Co.  v.  Allen,  2  Ohio  Dec.  666. 
ance  with  a  notorious  custom  on  the  '"'  Farber  v.  Missouri  &c.  R.  Co., 
part  of  the  company  to  permit  pas-  116  Mo.  81;  s.  c.  20  L.  R.  A.  350;  22 
sengers  to  ride  on  such  train,  which  S.  W.  Rep.  631. 
had  existed  for  more  than  a  year,  '"Post,  §  2678. 
must  be  treated  as  a  regular  passen- 
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platform,  as  a  mere  spectator  for  his  own  pleasure  and  convenience, 
is  there  at  his  own  risk  and  peril,  and  can  not  recover  for  injuries 
received  in  consequence  of  a  defect  in  the  platform,  unless  there  was 
gross  and  wanton  negligence  on  the  company's  part  equivalent  to  in- 
tentional mischief.^^^  So,  in  a  case  where  a  depot  platform  gave 
way  on  account  of  a  great  crowd  which  had  assembled  to  hear  the 
President  of  the  United  States  speak,  and  many  persons  were  thereby 
injured  and  some  killed,  the  court  said :  "Had  it  been  the  hour  for 
the  arrival  or  departure  of  a  train,  and  he  [the  plaintiff]  had  gone 
there  to  welcome  a  coming  or  speed  a  parting  guest,  it  might  very  well 
be  contended  that  he  was  there  by  the  authority  of  defendants,  as  much 
as  if  he  was  actually  a  passenger,  and  it  would  then  matter  not  how 
unusual  might  have  been  the  crowd,  the  defendants  would  have  been 
responsible.  As  to  all  such  persons  to  whom  they  stood  in  such  a  re- 
lation as  required  care  on  their  part,  they  were  bound  to  have  the 
structure  strong  enough  to  bear  all  who  could  stand  on  it;  as  to  all 
others,  they  were  liable  only  for  wanton  or  intentional  injury.  The 
plaintiff  was  on  the  spot  merely  to  enjoy  himself,  to  gratify  his 
curiosity,  or  to  give  vent  to  his  patriotic  feelings.  The  defendants 
had  nothing  to  do  with  that."^^* 

§  2671.    Person  Riding  in  Improper  Place  on  Carrier's  Vehicle. — 

Although  the  rights  of  a  passenger  who  is  injured  through  the  negli- 
gence of  the  carrier  or  his  servants  while  riding  in  an  improper  or 
forbidden  place  upon  the  carrier's  vehicle  are  more  properly  refer- 
able to  the  subject  of  contributory  negligence  of  the  passenger,  a 
subject  separately  considered,^^" — ^yet  cases  are  sometimes  met  with 
which  deal  with  it  with  reference  to  the  question  whether,  by  reason 
of  such  misconduct  of  the  passenger,  the  relation  of  carrier  and  pas- 
senger is  to  he  deemed  to  have  been  temporarily  terminated.  Clearly, 
the  relation  of  carrier  and  passenger  does  not  begin  where  a  person 
goes  upon  a  forbidden  place  upon  the  carrier's  vehicle,  as  upon  a 
car  platform,  and  who,  while  there,  pays  his  fare  to  a  servant 
of  the  company  not  authorized  to  receive  it, — as  where  there  is  a 
conspicuous  notice  posted  outside  the  door  of  the  car  that  passengers 
are  not  allowed  to  ride  on  the  platform  while  the  cars  are  in  motion, 
and  the  passenger  so  riding  pays  his  fare  not  to  the  conductor,  but 
to  a  brakeman.^^^     Nor  does  such  relation  begin  where  the  holder 

==»Burbank  v.  Illinois  &c.  R.  Co.,    Reg.  (N.  S.)  729.    See,  also,  Keokuk 
42  La.  An.  1156;    s.  c.  11  L.  R.  A.     Packet  Co.  v.  Henry,  50  111.  264. 
720;  8  South.  Rep.  580.  '^ Post,  §  2942,  et  seq. 

^GirJa  V.   Pennsylvania  R.   Co.,        ^=' Chicago  &c.  R.  Co.  v.  Field,  7 
59  Pa.  St.  129,  143;   s.  c.  8  Am.  L.     Ind.  App.  172;    s.  c.  34  N.  E.  Rep. 

406. 
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of  a  free  pass  over  a  railroad  gets  upon  the  platform  of  a  baggage  car 
next  to  the  tender,  when  the  train  is  in  motion,  after  it  has  left  the 
station,  and  tries  to  open  the  door  of  the  baggage  car,  and  is 
killed  by  a  collision  while  he  is  thus  on  the  platform  of  the 
car.^^-  Nor  does  the  knowledge  of  the  conductor  that  some  one 
has  boarded  his  train  while  in  motion,  in  the  manner  Just  pointed 
out,  amount  to  an  acceptance  of  the  person  as  a  passenger,  when  the 
conductor  does  not  know  what  his  purpose  is  in  taking  that  posi- 
tion.^^^  Nor  is  the  relation  of  carrier  and  passenger  established,  so  as 
to  make  the  carrier  liable  to  a  person  as  for  an  injury  to  a  passenger, 
who  boards  the  front  platform  of  an  express  car,  the  door  of  which 
is  locked,  upon  the  invitation  of  the  engineer,  who  has  no  authority 
to  invite  passengers  to  board  the  train.^^*     On  the  other  hand,  it  has 


='2  Illinois  &c.  R.  Co.  v.  O'Keefe, 
168  111.  115;  s.  c.  48  N.  E.  Rep.  294; 
rev'g  s.  c.  63  111.  App.  102. 

™  Illinois  &c.  R.  Co.  v.  O'Keefe, 
supra. 

="Ohio  &c.  R.  Co.  V.  AUender, 
59  111.  App.  620.  As  to  the  want  of 
authority  of  an  engineer  to  give  such 
an  invitation,  see  ante,  §  2668;  post, 
§  3321.  A  person  was  killed  while 
stealing  a  ride  on  the  hrake  under- 
neath the  defendant's  passenger  car. 
Two  witnesses  testified  that,  as  the 
train  pulled  out  of  the  station,  they 
saw  him  under  the  car,  and  that  a 
porter  on  the  train  stood  on  the  steps 
and  appeared  to  be  watching  him. 
The  accident  occurred  before  the 
train  had  gone  three  hundred  and 
fifty  feet  from  the  station.  It  was 
held  insufficient  to  show  any  liability 
for  the  injury  sustained :  Handley  v. 
Missouri  &c.  R.  Co.,  61  Kan.  237;  s. 
c.  59  Pac.  Rep.  271.  Contrary  to  the 
above  text,  and  seemingly  unsound, 
is  a  decision  to  the  effect  that  a  per- 
son having  a  railroad  ticket  enti- 
tling him  to  ride  on  a  passenger  car 
of  a  given  train,  is  not,  as  matter 
of  law,  a  trespasser  where  he  gets 
on  the  platform  of  a  combination 
baggage  and  passenger  car,  though 
he  gets  on  the  baggage  end  when  it 
is  slowly  moving,  with  the  intention 
of  riding  on  the  passenger  part  of 
the  car,  and  passengers  had  previ- 
ously ridden  on  such  platform,  and 
whenever  seen  by  the  baggage  mas- 
ter were  brought  inside:  Martin  v. 
Southern  R.  Co.,  51  S.  C.  150;  s.  c. 
28  S.  E.  Rep.  303;  citing  Missouri 
&c.  R.  Co.  V.  Williams  (Tex.  Civ. 
App.),  40   S.  W.  Rep.  350    (nq,(OfC. 


rep.).  Circumstances  under  which 
a  person  paid  a  braJceman  a  sum  of 
money  which  was  less  than  the 
proper  fare,  and  was  directed  to 
ride  on  the  foot-board  of  the  engine, 
and,  while  climbing  over  the  tender 
to  get  into  the  cab  of  the  engine, 
at  the  invitation  of  the  engineer, 
the  engine  gave  a  lurch  forward, 
causing  him  to  fall,  and  the  ques- 
tion of  his  negligence  was  held  to 
be  a  question  for  the  jury, — see 
Claiborne  v.  Missouri  &c.  R.  Co. 
(Tex.  Civ.  App.),  57  S.  W.  Rep.  336. 
That  the  engineer  was  bound  to  use 
ordinary  care  to  avoid  injury  to  the 
plaintiff,  provided  he  knew  of  his 
perilous  position,  was  the  view  on 
which  the  court  proceeded  under  the 
above  state  of  facts:  Claiborne  v. 
Missouri  &c.  R.  Co.  (Tex.  Civ.  App.), 
57  S.  W.  Rep.  336.  A  railroad  com- 
pany was  held  not  liable  for  an  in- 
jury to  a  person  who  had  been  ad- 
mitted into  the  baggage  car  of  a 
passenger  train  by  certain  employes 
of  the  company,  including  the  bag- 
gage master,  caused  by  the  act  of  the 
baggage  master  in  compelling  him  to 
jump  from  the  car  while  it  was  rap- 
idly moving,  after  it  has  passed, 
without  stopping,  the  station  where 
the  person  was  to  get  off.  The  tres- 
passer had  endeavored  to  get  a  pass 
and  had  failed.  He  nevertheless 
endeavored  to  make  the  transit 
through  collusion  with  the  .baggage 
master  and  in  fraud  of  the  rights  of 
the  company.  The  decision  pro- 
ceeds on  the  ground  that  the  wrong 
done  him  was  the  personal  wrong 
of  the  baggage  master,  who  was  not 
acting  within  the  scope  of  his  au- 
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been  held  that  where  the  relation  has  begun,  it  does  not  cease  by 
reason  of  the  fact  that  the  passenger  leaves  his  place  on  the  car,  at 
the  request  of  the  fireman  of  the  engine,  and  goes  upon  the  engine 
to  rub  the  headlight,  although  such  position  is  dangerous. ^^^  A 
person  employed  by  a  street  railway  company,  who  had  been  directed 
to  go  home  on  a  street  passenger  car  of  the  company  after  his  day's 
work  was  done,  because  of  the  absence  of  the  hand  car  by  which  the 
employes  were  usually  taken  home,  was  not  deemed  a  trespasser  be- 
cause of  the  fact  that  he  rode  on  the  motor,  instead  of  riding  in  the 
car  because  the  latter  was  filled  with  passengers,  although  he  was 
not  required  to  pay  fare.  Although  it  may  have  been  contributory 
negligence  for  him  to  ride  on  the  motor,  if  those  in  charge  of  the 
motor  and  car,  with  the  knowledge  of  his  exposed  situation,  could 
have  averted  the  injury  which  he  received  by  the  exercise  of  ordinary 
care,  and  failed  to  do  so,  the  company  became  liable  to  him  in 
damages.^'" 

§  2672.  Persons  Biding  on  Hand  Cars. — Although  the  relation  of 
carrier  and  passenger  may  not  subsist  as  between  a  railway  company 
and  one  who,  without  the  payment  of  fare,  is  riding  on  so  unusual  a 
vehicle  as  a  railway  hand  car, — ^yet  if  the  person  is  lawfully  upon 
the  hand  car  by  the  invitation  of  a  servant  of  the  company  having 


thority  so  as  to  bind  the  company :  where  no  demand  has  been  made  for 

Yazoo   &c.   R.   Co.   v.   Anderson,    77  his    fare,    and    no    disturbance    or 

Miss.  28;   s.  c.  14  Am.  &  Eng.  Rail,  breach  of  the  peace  has  been  com- 

Cas.  412;   25  South.  Rep.  865.     It  is  mitted  by  him,  so  as  to  relieve  the 

not  to  be  inferred  from  anything  in  railroad  company  from  liability  for 

the  preceding  note  that  the  fact  of  his  subsequent  ejection  without  giv- 

riding  in  a  baggage  car  will,  under  ing  him  an  opportunity  to  pay  his 

all  circumstances,  amount  to  a  re-  fare:  Fordyce  v.  Beecher,  2  Tex.  Civ. 

nunciation  of  the  right  of  the  person  App.   29;    s.   c.   21   S.   W.   Rep.   179. 

to  have  the  care  for  his  safety  exer-  It  has  been  held  that  a  shipper  of  a 

cised  which  is  due  to  a  passenger,  horse  has   a   right  to   rely   on   the 

It  was  so  held  in  a  case  where  a  statement  of  the   agent  who   made 

woman  took  passage  in  a  baggage  the  contract  of  shipment,  having  the 

car   under   the   stress   of   an   emer-  authority  to  do  so,  that  a  passenger 

gency    calling    for    her    immediate  ticket   shown  him  after  the  execu- 

transportation,  where  no  passenger  tion  of  the  contract  entitled  him  to 

cars  were  provided   for  the  train:  ride  on  the  same  car  with  the  horse, 

Baltimore  &c.  R.  Co.  v.  Swann,  81  as  a  waiver  of  a  stipulation  in  the 

Md.  400;  s.  c.  32  Atl.  Rep.  175.  contract  of  shipment,  that  he  must 

^"  Brown  v.  Scarboro,  97  Ala.  316;  remain  in  the  caboose  car,  and  leave 

s.  c.  12  South.  Rep.  289.     There  is  a  it  at  his  own  risk  of  personal  in- 

seemingly  untenable  holding  to  the  jury:     Missouri  &c.  R.  Co.  v.  Cook, 

effect  that  the  mere  fact  that  a  per-  8  Tex.  Civ.  App.  376;  s.  c.  27  S.  W. 

son  rode  between  stations  on  a  plat-  Rep.  769. 

form  of  a  baggage  car  of  a  train,  ^"  Denver     &c.     Transit     Co.     v. 

next  the  tender,  with  intent  to  evade  Dwyer,   20  Colo.  132;    s.  c.   36  Pac. 

payment  of  his   fare,   does  not  de-  Rep.  1106;   rev'g  s.  c.  3  Colo.  App. 

prive  him  of  the  right  to  become  a  408;  s.  c.  33  Pac.  Rep.  818. 

passenger    at    a    regular    station,  '^*- 
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authority  to  invite  him  so  to  ride,  and,  while  so  riding,  is  injured 
through  the  failure  of  the  servants  of  the  company  to  exercise  in  his 
behalf  reasonable  or  ordinary  care,  he  may  clearly  recover  damages. ^^'^ 
One  who  rides  on  a  railway  hand  car  by  the  invitation  or  permission 
of  the  section  foreman  or  'Tjoss"  of  the  company,  is  not  a  passenger 
unless  it  is  shown  that  the  company  carries  passengers  in  that  way, 
and  that  he  was  accepted  as  a  passenger;  but  he  is  at  most  a  bare 
licensee  and  assumes  the  usual  risks  of  that  mode  of  travel,  upon 
principles  elsewhere  discussed. ^^^  One  of  these  risks  is  the  risk  of  an 
injury  by  the  negligence  of  the  employes  of  the  company  in  the 
management  of  a  train  which  runs  into  the  hand  car.  If,  therefore, 
he  is  injured  in  consequence  of  such  negligence,  he  has  no  action 
against  the  company. ^^^  But,  in  the  view  of  one  court,  the  railroad 
company  is  not  thereby  relieved  from  liability,  if  it  injures  him  by  its 
gross  negligence  in  running  a  train  at  a  high  rate  of  speed  out  of  its 
schedule  time,  without  notice  to  the  foreman  in  charge  of  the  hand 
car,  and  without  any  signal  or  headlight  on  the  locomotive, — the 
night  being  dark  and  a  storm  raging.^*"  In  such  a  case  it  has  been 
held  that  evidence  that  the  train-master,  who  authorized  plaintiff  to 
ride  on  the  car,  was  the  representative  of  the  company  on  that  part 
of  the  road  in  respect  to  all  matters  connected  with  the  use  of  the  road, 
cars  of  all  kinds,  and  the  services  of  its  employes,^ — is  sufficient  to 
justify  a  finding  that  the  train-master  had  authority  to  use  the  hand 
car  for  transporting  passengers.^*^  Where  a  person,  injured  while  so 
riding,  had  been  at  divers  times  employed  by  the  railway  company 
as  a  detective  in  cases  of  property  stolen  from  its  cars,  and  was  re- 
quested by  its  agent,  duly  authorized  for  that  purpose,  to  go  from 
one  station  to  another,  to  aid  in  ferreting  out  a  theft  of  property 
at  the  latter  station,  and  the  means  of  conveyance  furnished  for  such 
transit  was  a  hand  car, — it  was  held  that  he  might  recover  damages  for 
an  injury  received  while  riding  thereon,  caused  either  by  the  un- 
fitness of  that  means  of  conveyance,  or  by  the  negligence  of  the 
servants  of  the  company  in  running  the  same.^*^ 

^  Prince  v.  International  &c.  R.  company  was  under  no  duty  of  find- 
Co.,  64  Tex.  144.  ing  out  the  fact  of  his  presence,  and 

'''Post,  §  3320,  et  seg.  of  taking  any  special  precaution  in 

^"'  Hoar  v.  Maine  &c.  R.  Co.,  70  Me.  his  favor.    He  could  not,  by  thus 

65.  becoming  an  interloper  upon  one  of 

^"  Willis  v.  Atlantic  &c.  R.  Co.,  122  its  hand  cars,  put  it  under  any  spe- 
N.  C.  905;  s.  c.  29  S.  E.  Rep.  941.  cial  duty  to  him,  except  that  of  re- 
The  soundness  of  this  decision  is  fraining  from  injuring  him  will- 
questioned  by  the  author.  If  the  fully  or  wantonly:  Post,  §  3302,  et 
section  boss  had  been  hurt  and  had  seg. 

been  the  plaintiff  in  the  action,  the  ^  International    &c.     R.     Co.    v. 

decision    would    have    been    sound.  Prince,  77  Tex.  560;   s.  c.  14  S.  W. 

But  the  bare  licensee  took  things  Rep.  171. 

as    he    found    them.    The    railway  **^Pool  v.  Chicago  &c.  R.  Co.,  53 
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§  2673.  Passengers  Riding  upon  the  Wrong  Train."' — The  holder 
of  a  passage  ticket  who,  by  mistake,  and  in  good  faith,  enters  the 
wrong  train,  is  held  to  be  a  passenger,  so  far  as  to  entitle  him  to  pro- 
tection against  the  negligence  of  the  servants  of  the  company.^** 
Where,  for  instance,  railroad  companies  permit  passengers  to  be 
usually  carried  on  some  of  their  freight  trains,  if  persons  go  aboard 
one  of  their  trains  supposing  it,  in  good  faith,  to  be  one  of  those  on 
which  passengers  are  thus  carried,  and  are  not  informed  to  the  con- 
trary before  receiving  injuries  to  their  persons,  caused  by  the  mis- 
management of  the  train,  and  there  being  nothing  in  the  situation  or 
condition  of  the  train  showing  that  passengers  are  not  carried  upon 
it  as  well  as  upon  any  other  freight  train, — such  persons  will  have  the 
rights  of  passengers  in  respect  to  such  injuries,  although  they  were 
not  in  the  habit  of  carrying  passengers  on  that  train;  and  especially 
will  this  be  so  if  they  are  directed  to  go  aboard  by  the  conductor  of 
the  train,  although  such  conductor  has  in  fact  no  authority  from  the 
company  for  that  purpose.  In  such  a  case,  the  jury  might  properly 
find  that  such  persons  were  aboard  such  freight  train  as  passengers. 
And  it  would  be  competent  for  such  persons,  in  a  suit  for  damages 
for  injuries  received  by  them  while  on  such  train,  to  introduce  in 
evidence  conversations  held  by  them  at  the  time  with  the  person  who 
directed  them  to  the  train,  tending  to  show  that  he  was  an  employe 
of  the  company.^*^  Persons  intending  to  travel  by  railway  are  held 
by  the  law  to  the  exercise  of  ordinary  intelligence  and  prudence  to 
the  end  of  ascertaining  which  train  to  take,  and  the  time  of  its  de- 
parture, and  are  expected  to  avail  themselves  of  the  information  so 
obtained;  and  it  is  said  that  it  is  not  the  duty  of  the  carrier  to 

Wis.  657.  In  this  case  the  com-  112  Ind.  26;  s.  c.  11  "West.  Rep.  223; 
plaint  averred  that  the  defendant  13  N.  B.  Rep.  122;  Gary  v.  Gulf  &c. 
had  negligently  placed  the  planks,  R.  Co.,  17  Tex.  Civ.  App.  129;  s.  c. 
at  a  highway  crossing  of  the  de-  42  S.  W.  Rep.  576.  Persons  board- 
fendant's  railway,  between  rails,  so  ing  wrong  train  or  car  by  mistake 
that,  instead  of  lying  level  with  the  are  passengers:  See  Columbus  &c. 
grade  they  were  loose,  warped,  and  R.  Co.  v.  Powell,  40  Ind.  37;  Inter- 
projected  upward  four  or  five  inches  national  &c.  R.  Co.  v.  Gilbert,  64 
above  the  proper  level,  with  the  re-  Tex.  536;  Schurr  v.  Houston  &c.  R. 
suit  that  the  plaintiff  was  injured  Co.,  10  N.  Y.  St.  Rep.  262.  Espe- 
while  riding  on  the  hand  car  by  his  cially  after  acceptance  of  ticket  by 
heels  coming  in  contact  with  them,  conductor:  Lewis  v.  Delaware  &c. 
It  was  held  that  the  court  could  not  Canal  Co.,  145  N.  Y.  508;  s.  c.  65  N. 
say,  as  matter  of  law,  that  this  state-  Y.  St.  Rep.  374;  40  N.  E.  Rep.  248; 
ment  did  not  show  a  defect  in  the  rev'g  s.  c.  80  Hun  (N.  Y.)  192;  61 
defendant's  road,  and  an  injury  to  N.  Y.  St.  Rep.  773;  30  N.  Y.  Supp.  28. 
the  plaintiff  therefrom  constituting  '^^  Lucas  v.  Milwaukee  &c.  R.  Co., 
actionable  negligence:  Pool  v.  Chi-  33  Wis.  41.  See,  also,  Dunn  v. 
cago  &c.  R.  Co.,  53  Wis.  657.  Grand   Trunk  R.   Co.,   58   Me.   187; 

="' This  section  is  cited  in  §§  2636,  Creed   v.   Pennsylvania  R.   Co.,   86 

3304.  Pa.  St.  139;   Houston  &c.  R.  Co.  v. 

="  Cincinnati  &c.  R.  Co.  v.  Carper,  Moore,  49  Tex.  31. 
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volunteer  this  information  except  upon  request.^*^  If,  therefore,  a 
mistake  is  made  by  the  passenger  as  to  the  train  which  he  should 
take,  which  mistake  has  not  been  induced  by  the  company,  no  redress 
can  be  had  against  the  company  for  the  resulting  damages,  provided 
the  passenger  might  have  avoided  the  mistake  by  ordinary  diligence 
in  making  inquiries.^*^ 

§  2674.  Duty  of  Carrier  to  Guard  against  Injury  to  Strangers  who 
are  not  Trespassers. — The  duty  of  a  carrier  to  guard  against  injury 
to  strangers,  excluding  the  case  of  mere  trespassers,  upon  its 
vehicles,^*'  is  not  the  same  as  in  the  case  of  passengers,  but  is 
governed  by  the  general  principles  of  social  duty  which  the  law  im- 
poses upon  men  in  relations  not  springing  out  of  contract.  In  such 
a  case  the  carrier  is  not  held  to  the  strict  rule  of  diligence  which 
must  be  exercised  by  a  common  carrier  of  passengers,^^"  but  is  held 
to  the  rule  of  observing  ordinary  or  reasonable  care  to  avoid  inflict- 
ing injury  upon  such  strangers,  after  their  presence  becomes 
known.^^"  A  carrier  may,  it  seems,  become  liable  after  receiving  an 
infant  on  board  its  vehicle  without  the  consent  of  its  parents,  if  the 
child  is  killed  or  injured  while  so  riding,  although,  in  strictness,  the 
relation  of  carrier  and  passenger  may  not  subsist.^^^ 

§  2675.    Burden  of  Proof  to  Show  that  Person  is  not  a  Passenger. — 

Generally  speaking,  it  may  be  said  that,  in  conformity  to  the  assump- 
tion of  right-acting,  every  person  riding  upon  the  vehicle  on  which 
the  carrier  usually  conveys  passengers,  is  presumed,  prima  facie,  to  be 
there  lawfully  as  a  passenger,  and  to  have  either  paid  his  fare  or  to 
be  willing  and  able  to  pay  it  when  called  upon  so  to  do, — a  rule 
which  casts  the  amis  upon  the  carrier  to  prove  affirmatively  that  such 
a  person  is  a  trespasser^''  This  is  especially  true  in  regard  to  pas- 
sengers on  street  railway  cars,  where  the  practice  is  for  the  conductor 
to  collect  the  fare  after  the  passenger  boards  the  car.^^^ 

^Missouri  &c.  R.  Co.  v.  Walden  Cas.  60;  7  Rail.  &  Corp.  L.  J.  117; 

(Tex.  Civ.  App.),  46  S.  W.  Rep.  87  22  N.  E.  Rep.  812. 

(no  ofE.  rep.).  ^"  Cook   v.   Houston   Direct   Nav. 

^'^  Duling   v.   Philadelphia   &c.   R.  Co.,  76  Tex.  353 ;  s.  c.  13  S.  W.  Rep. 

Co.,  66  Md.  120;   s.  c.  5  Cent.  Rep.  475. 

571.  ^''^Pennsylvania  R.  Co.  v.  Books, 

"'Post,^  3302.  57   Pa.   St.   339;    Creed  v.  Pennsyl- 

™Post,  §  2722,  et  seq.  vania  R.  Co.,  86  Pa.  St.  139. 

™  Snyder  v.  Natchez  &c.  R.  Co.,  '='  Bartlett  v.  New  York  &c.  R.  Co., 

42  La.  An.  302;   s.  c.  7  South.  Rep.  57  N.  Y.  Super.  348;   s.  c.  29  N.  Y. 

582;  Chicago  &c.  R.  Co.  v.  Mehlsack,  St.  Rep.  357;  8  N.  Y.  Supp.  309;  s.  c. 

131  III.  61;  s.  c.  41  Am.  &  Eng.  Rail,  affd  130  N.  Y.  659. 
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2709.  Duty  to  provide  safe  passage- 

ways to  and  from  baggage 
rooms. 

2710.  Duty  to  provide  safe  passage 
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§  2678.  A  General  Statement  of  this  Duty.^ — Many  cases  affirm 
the  principle  that  it  is  the  duty  of  a  common  carrier  of  passengers 
to  keep  his  station  house,  waiting-rooms,  platforms,  and  passage-ways 
to  and  from  his  vehicles,  and  all  other  portions  of  his  grounds  to 
which  passengers  will  naturally  resort,  in  going  upon  or  leaving  his 
vehicles,  in  a  reasonably  safe  condition  for  the  purposes  intended,  and 
that  for  any  violation  of  the  duty  in  this  respect  which  entails  in- 
jury upon  a  passenger  without  his  own  fault,  the  carrier  will  be 
answerable  in  damages.^ 

§  2679.    Not  an  Insurer,  but  Liable  for  Reasonable  Care  Only.' — 

This  does  not  mean  that  the  carrier  is  an  insurer  or  warrantor  of 


'This  section  is  cited  in  §§  2670, 
3059. 

'  Pennsylvania  Co.  v.  Marion,  123 
Ind.  415;  s.  c.  7  L.  R.  A.  687;  23  N. 
E.  Rep.  973;  Merwin  v.  Manhattan 
R.  Co.,  48  Hun  (N.  Y.)  608;  s.  c.  16 
N.  Y.  St.  Rep.  20;  s.  c.  aft'd  113  N. 
Y.  659;  Delaware  &c.  R.  Co.  v.  Traut- 
wein,  52  N.  J.  L.  169;  s.  c.  7  L.  R.  A. 
435;  19  Atl.  Rep.  178;  7  Rail.  &  Corp. 
L.  J.  316;  41  Am.  &  Eng.  Rail.  Cas. 
187;  Philadelphia  &c.  R.  Co.  v.  An- 
derson, 72  Md.  519;  s.  c.  8  L.  R.  A. 
673;  20  Atl.  Rep.  2;  Wallace  v.  Wil- 
mington &c.  R.  Co.,  8  Houst.  (Del.) 
529;  s.  c.  18  Atl.  Rep.  818;  Bateman 
V.  New  York  &c.  R.  Co.,  47  Hun  (N. 
Y.)  429;  s.  c.  14  N.  Y.  St.  Rep.  454; 
Christie  v.  Chicago  &c.  R.  Co.,  60 
Minn.  161;  s.  c.  63  N.  W.  Rep.  482; 
Union  &c.  R.  Co.  v.  Evans,  52  Neb. 
50;  s.  c.  71  N.  W.  Rep.  1062;  Buene- 
mann  v.  St.  Paul  &c.  R.  Co.,  32  Minn. 
390;  Skottowe  v.  Oregon  &c.  R.  Co., 
22  Ore.  430;  s.  c.  16  L.  R.  A.  593; 
Collins  V.  Toledo  &c.  R.  Co.,  80  Mich. 
390;  Union  &c.  R.  Co.  v.  Sue,  25  Neb. 
772;  s.  c.  41  N.  W.  Rep.  801;  Reed 
V.  Axtell,  84  Va.  231;  Central  R.  Co. 


V.  Thompson,  76  Ga.  770;  Green  v. 
Pennsylvania  R.  Co.,  36  Fed.  Rep. 
66;  Longmore  v.  Great  Western  R. 
Co.,  19  C.  B.  (N.  S.)  183;  s.  c. 
Thomp.  Carr.  Pass.  81;  Nicholson 
V.  Lancashire  &c.  R.  Co.,  3  Hurl.  & 
Colt.  534;  s.  c.  Thomp.  Carr.  Pass. 
85;  McDonald  &c.  R.  Co.  v.  Chicago 
&c.  R.  Co.  26  Iowa  124;  s.  c.  Thomp. 
Carr.  Pass.  93;  s.  c.  on  second  appeal 
29  Iowa  170,  175;  Texas  &c.  Co.  v. 
Mays,  4  Wills.  (Tex.  Civ.  App.)  125; 
s.  c.  15  S.  W.  Rep.  43;  Moses  v.  Louis- 
ville &c.  R.  Co.,  39  La.  An.  649;  s.  c. 
2  South.  Rep.  567;  Gulf  &c.  R.  Co.  v. 
Hodges  (Tex.  Civ.  App.),  24  S.  W. 
Rep.  563;  Chewning  v.  Ensley  R. 
Co.,  100  Ala.  493;  s.  c.  14  South. 
Rep.  204;  Gilmore  v.  Philadelphia 
&c.  R.  Co.,  154  Pa.  St.  375;  s.  c.  25 
Atl.  Rep.  774;  Archer  v.  New  York 
&c.  R.  Co.,  106  N.  Y.  589;  s.  c.  13  N. 
E.  Rep.  318;  Dodge  v.  Boston  &c. 
S.  S.  Co.,  148  Mass.  207;  s.  c.  19  N.  E. 
Rep.  373;  New  York  &c.  R.  Co.  v. 
Doane,  115  Ind.  435;  s.  c.  1  L.  R.  A. 
157. 

'This  section  is  cited  in  §§  2697, 
2749,  3191. 
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the  safety  of  his  station  houses,  premises,  passage-ways,  etc.  ;*  nor 
does  it  mean  that,  in  this  regard,  he  is  held  to  the  exact  degree  of  care 
to  promote  the  safety  of  his  passengers  which  the  law  puts  upon  him 
after  they  have  boarded  his  vehicle  for  the  purpose  of  transit  and 
committed  their  personal  safety  entirely  to  him;°  but  it  means  that 
his  duty  is  to  take  reasonable  care  to  keep  his  premises  in  such  a 
state  that  those  whom  he  invites  to  go  there  shall  not  be  unneces- 
sarily exposed  to  danger."  It  has  been  distinctly  ruled  that  a  less 
degree  of  care  is  required  of  a  railroad  company  in  regard  to  the 
condition  of  the  approaches  to  its  cars, — such  as  platforms,  halls, 
stairways,  etc. — than  to  that  of  the  roadbed,  machinery,  passenger 
trains,  etc.,  the  rule  being  that  in  regard  to  the  former,  the  company  is 
bound  simply  to  exercise  ordinary  fere  in  view  of  the  dangers  to  be 
apprehended;^  its  duty  in  this  respect  being  to  provide  a  reason- 
ably safe  place  for  the  accommodation  of  those  awaiting  the 
arrival  and  departure  of  trains,  and  to  take  siich  precautions  for 
their  safety  as  would  naturally  occur  to  ordinarily  prudent  and  cau- 
tious men,  and  to  guard  against  such  accidents  as  are  likely  to  occur 
or  are  reasonably  to  be  apprehended  by  prudent  men.^  And  accord- 
ingly, an  instruction  that  such  a  company'  is  bound  to  take  every  pos- 
sible precaution  against  injuries  to  passengers  while  crossing  the 
station  grounds,  and  is  liable  for  such  injuries,  if  human  foresight 
could  have  prevented  them,  was  held  erroneous.' 

§  2680.  Applications  of  this  Doctrine. — Accordingly,  it  has  been 
held  that  a  railroad  company  is  not  liable  for  injuries  occasioned  by 
its  buildings  or  structures  being  blown  down  by  a  storm,  where  it 

*  Welfare  v.  London  &c.  R.  Co.,  L.  R.  Co.,  152  Mo.  382;   s.  c.  53  S.  W.  Rep. 

R.  4  Q.  B.  693;  s.  c.  38  L.  J.  (Q.  B.)  1082;  Trinity  &o.  R.  Co.  v.  O'Brien, 

241;   17  Week.  Rep.  1065;   20  L.  T.  18  Tex.  Civ.  App.  690;  s.  c.  46  S.  W. 

(N.  S.)  743.  Rep.    389;    Pennsylvania   R.    Co.    v. 

°As   to   this   degree   of   care,    see  Hammill,  56  N.  J.  L.  370;  s.  c.  24  L. 

post,  §  2722,  et  seq.  R.  A.  531;  29  Atl.  Rep.  151  (footway 

"  Blackburn,  J.,  in  Welfare  v.  Lon-  along  railroad  bridge  leading  to  pas- 
don  &c.  R.  Co.,  supra;  Jolinson  v.  senger  station);  Chicago  &c.  R.  Co. 
Manhattan  R.  Co.,  52  Hun  (N.  Y.)  v.  Scates,  90  111.  586;  Clark  v.  How- 
Ill;  s.  c.  23  N.  Y.  St.  Rep.  388;  Mc-  ard,  88  Fed.  Rep.  199;  s.  c.  60  U.  S. 
Donald  v.  Chicago  &c.  R.  Co.,  26  A.pp.  32;  Ainley  v.  Manhattan  R.  Co., 
Iowa  124;  s.  c.  29  Iowa  170;  Thomp.  47  Hun  (N.  Y.)  206;  s.  c.  13  N.  Y.  St. 
Carr.  Pass.  93;  Liscomb  v.  New  Jer-  Rep.  557. 

sey  &c.  R.  Co.,  6  Lans.   (N.  Y.)  75;  'Kelly  v.  Manhattan  R.   Co.,  112 

Hulbert  v.  New  York  &o.  R.  Co.,  40  N.  Y.  443;  s.  c.  3  L.  R.  A.  74;   21  N. 

N.  Y.   145;    Knight  v.  Portland  &c.  Y.  St.  Rep.  507;  20  N.  E.  Rep.  383. 

R.  Co.,  56  Me.  234;  Martin  v.  Great  =Kirby  v.  Delaware  &c.  Canal  Co., 

Northern  R.  Co.,  16  C.  B.  129;  More-  20  App.  Div.  (N.  Y.)  473;  s.  c.  46  N. 

land    V.    Boston   &c.    R.    Corp.,    141  Y.  Supp.  777;   Trinity  &c.  R.  Co.  v. 

Mass.   31;    s.  c.   1   N.   E.   Rep.   909;  O'Brien,  18  Tex.  Civ.  App.  690;  s.  c. 

O'Rielly  v.  Long  island  R.   Co.,  15  46  S.  W.  Rep.  389. 

App.  Div.  (N.  Y.)  79;  s.  c.  44  N.  Y.  "  Moreland  v.  Boston  &c.  R.  Co., 

Supp.  264;  Robertson  v.  Wabash  &c.  141  Mass.  31. 
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has  used  that  care  and  skill  in  constructing  and  maintaining  them 
which  men  of  ordinary  prudence  and  skill  usually  employ;  and  that 
it  is  error,  in  an  action  predicated  upon  such  an  injury,  to  charge 
the  jury  that  the  company  is  "bound  to  guard  against  all  storms 
which  can  reasonably  be  anticipated."^"  The  "reasonable  care'' 
which  the  law  imposes  upon  the  carrier  in  this  respect  may  not  after 
all  be  essentially  different  from  the  duty  of  exercising  the  exact  de- 
gree of  care  which  the  law  puts  upon  him  in  protecting  the  passenger 
after  entering  his  vehicle;  because  in  either  case  the  law  demands 
no  more  than  that  the  carrier  shall  do  what  is  reasonable  in  view  of 
the  fact  that  human  life  is  committed  to  his  custody  and  protection. 
It  is  therefore  well  reasoned  that  the  diligence  and  care  of  a  railroad 
company  in  protecting  its  passengers  in  coming  to  and  going  from  its 
stations,  and  of  the  passengers  themselves,  must  be  proportioned  to 
the  risk  incurred  by  them  on  account  of  the  number  of  trains  and 
the  like.^^  But,  subject  to  the  foregoing  limitations,  this  duty  is  a 
primary  duty,  and  it  can  not  be  transferred  to  an  independent  con- 
tractor employed  to  construct  or  repair  the  premises  of  the  carrier, 
so  as  to  exonerate  the  latter  from  responsibility  for  the  condition 
of  his  premises.^^  Nor  does  the  state  of  the  title  of  the  premises 
make  any  difference  with  the  duty  of  the  carrier;  whether  they  are 
owned  by  him  in  fee-simple^  or  held  by  him  under  a  lease,  or  held 
under  a  lease  made  out  to  his  agent, — it  is  all  the  same,  since  his 
duty  to  keep  them  in  a  reasonably  safe  condition  arises  in  conse- 
quence of  the  fact  that  he  elects  to  use  them  in  the  discharge  of  his 
public  duties  as  carrier.^^  Nor  does  it  make  any  difference  that  the 
defect  or  obstruction  by  which  the  passenger  is  injured,  has  been 
erected  on  the  premises  of  the  carrier  by  third  persons;  since  this 
fact  does  not  alter  the  duty  of  the  carrier  to  keep  his  premises  clear 
of  obstructions  and  in  a  reasonably  safe  condition.^* 

"Pittsburgh  &c.  R.   Co.  v.   Brig-  "York  v.  Canada  &c.   Steamship 

ham,  29  Ohio  St.  374;   s.  c.  Thomp.  Co.,  22  Can.  S.  C.  167. 

Carr.  Pass.  101.    The  author  thinks  "  Chance  v.  St.  Louis  &c.  R.  Co., 

that  the  instruction  here  condemned  10  Mo.  App.  351.    Where  a  statute 

is  absolutely  unexceptionable.  provides  that  railroad  corporations 

"  Wallace   v.   Wilmingten   &c.   R.  shall  erect  depots  and  waiting-rooms 

Co.,  8  Houston   (Del.)   529;   s.  c.  18  at  junction  points,  and,  in  case  of 

Atl.  Rep.  818.    That  this  is  the  rule  failure   so  to  do,   shall  forfeit  the 

as  to  reasonable  care, — see  Vol.   I,  sum  of  $25  for  each  day  of  such 

§§  25.  26;  Vol.  II,  §  1610.  failure,  the  defendant,  in  an  action 

"  Gilmore  v.  Philadelphia  &c.  R.  under  such  statute,  is  liable  for  the 
Co.,  154  Pa.  St.  375;  s.  c.  2^5  Atl.  Rep.  sum  of  $25  for  each  day  of  such 
774;  Delaware  &c.  R.  Co.  v.  Traut-  failure  up  to  the  time  of  the  corn- 
vein,  52  N.  J.  L.  169;  s.  c.  7  L.  R.  A.  mencement  of  the  action:  State 
435;  7  Rail.  &  Corp.  L.  J.  316;  41  v.  Kansas  City  &c.  R.  Co.,  32  Fed 
Am.  &  Eng.  R.  Cas.  189;  19  Atl.  Rep.  Rep.  722.  That  to  leave  a  pile  of 
178;  Watson  v.  Oxanna  Land  Co.,  92  dirt  and  stones  along  the  side  of  a 
Ala.  320;  s.  c.  8  South.  Rep.  770.  railway  track,  in  such  close  prox- 
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§  2681.  Doctrine  that  Carrier  is  Bound  to  use  Extraordinary  Care 
as  to  the  Safety  of  Stations,  Grounds,  etc. — Contrary  to  this,  other 
courts  have  supposed  that  the  high  and  exact  degree  of  care  which 
the  law  puts  upon  the  carrier,  so  long  as  the  passenger  has  com- 
mitted the  safety  of  his  person  to  him,  remains  until  the  carrier  has 
conducted  the  passenger  from  his  vehicle  to  a  safe  place  either  upon 
or  outside  his  grounds.  For  example,  it  has  been  held  that  while  a 
railway  company  is  not  bound  to  have  its  depot  platform  absolutely 
safe,  yet  it  is  bound,  under  the  circumstances,  to  use  more  than  or- 
dinary care  and  p-ecaution,  in  order  to  make  it  reasonably  safe.^^  So, 
it  has  been  reasoned  that  where  such  a  company  provides  no  platform 
at  a  place  where  it  discharges  passengers  from  its  train,  but  substi- 
tutes therefor  a  iox  or  stool  upon  which  the  passengers  are  to  step  in 
alighting,  it  is  bound  to  use  the  safest  appliance  of  the  hind  that  has 
been  known  and  tested.^''  So,  it  has  been  said  that  a  railroad  com- 
pany which  negligently  and  wrongfully  carries  a  female  passenger  be- 
yond its  usual  stopping  place  and  into  its  switch  yard,  where  there  are 
no  accommodations  for  passengers  to  get  on  or  off  its  cars,  owes  the 
passenger  the  duty  to  use  every  precaution  for  her  protection. ^^  An- 
other court  has  reasoned  that  the  extraordinary  care  required  of  a 
railroad  company  in  respect  to  passengers  on  trains  is  required  in  re- 
spect to  a  bridge  or  elevated  platform  on  the  railroad  property,  which 
is  used  as  an  approach  to  the  station,  and  over  which  persons  are  in- 
vited to  enter  the  premises  for  the  purpose  of  taking  passage  on  trains, 
where  it  joins  an  open  trestle  on  the  same  kvel,  into  which  persons 
are  liable  to  walk  while  crossing  the  bridge.^^ 

§  2682.  To  What  Portions  of  the  Carrier's  Grounds  this  Duty  Ex- 
tends.— Generally  speaking,  this  duty  extends  to  all  portions  of  the 

imity  to  the  track  that  it  injures  a  a  passenger,  where  the  conditions 
person  standing  on  the  step  of  a  under  which  the  gravity  road  has 
passing  train,  does  not  show  a  will-  been  constructed  and  is  being  oper- 
ful  desire  to  injure  or  a  recTcless  dis-  ated,  are  such  as  to  warn  the  corn- 
regard  or  indifference  to  the  safety  pany  of  danger  to  its  passing  trains: 
of  its  pasengers,  where  the  foreman  Lynch  v.  New  York  &c.  R.  Co.,  8 
of  the  company  thought  it  had  been  App.  Div.  (N.  Y.)  458;  s.  c.  40  N.  Y. 
sufficiently  leveled  down,  and  where  Supp.  775. 

other  cars  had  passed  it  in  safety, —  "  Gulf  &c.  R.  Co.  v.  Butcher,  83 

was  held  in  Chicago  &c.  R.  Co.  v.  Tex.  309;  s.  c.  11  Rail.  &  Corp.  L.  J. 

Mehlsack,  44  111.  App.  124.    A  quar-  173;  18  S.  W.  Rep.  583. 

ryman  who,  with  the  consent  of  a  "  Missouri  &c.  R.  Co.  v.  Wortham, 

railroad   company,   has   constructed  73  Tex.  25;  s.  c.  10  S.  W.  Rep.  741. 

a  gravity  road  partly  on  his  own  "  Franklin   v.   Southern   Cal.   &c. 

property   and   partly   on   that   of   a  R.  Co.,  85  Cal.  63. 

railroad  company,  becomes  a  llcen-  "  Johns  v.  Charlotte  &c.  R.  Co.,  39 

see  of  the  company  so  as  to  charge  S.  C.  162;   s.  c.  20  L.  R.  A.  520;  17 

the   company   with   his   negligence  S.  E.  Rep.  698. 
and  that  of  his  employes,  as  toward 
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ground  of  the  carrier  which  passengers  will  naturally  and  ordinarily 
use,  in  the  absence  of  being  warned  not  to  do  so,  in  approaching  the 
carrier's  station,  in  waiting  for  the  arrival  of  its  vehicle  of  trans- 
portation, and  in  getting  on  or  ofE  the  same.  It  extends  to  keeping 
a  safe  passage-way  between  its  trains  and  its-  telegraph  office  ;^^  and 
between  its  trains  and  eating-houses  to  which  its  passengers  are  likely 
to  resort;^"  to  and  from  its  mail  cars,  where  the  public  have  the 
right  to  go  to  post  their  letters  ;^^  to  the  stairways  leading  from  the 
street  up  to  elevated  railway  stations  ;^^  to  the  approaches  to  the 
station  and  platforms  of  a  railway  company.^^  It  extends  to  the  duty 
of  furnishing  a  reasonably  safe  place  for  passengers  to  alight,  but 
not  an  absolutely  safe  place. ^^  On  the  other  hand,  a  railroad  com- 
pany is  not  bound  to  fence  its  premises  about  a  station  to  prevent 
passengers  from  taking  a  "short  cut"  across  them  at  night  for  the 
purpose  of  reaching  the  train  sooner  than  by  the  customary  way;-^ 
but  if  the  company  hold  out  an  inducement  or  invitation  to  its 
patrons  to  do  so,  they  will  be  liable  for  injuries  received  on  account 
of  the  defective  condition  of  the  premises  so  traversed.  ^° 

§  2683.  Extends  to  Providing  Safe  Waiting-Eooms  for  Passen- 
gers.— It  has  been  held  that  the  presumption  of  negligence  arising 
from  an  injury  to  a  passenger,  proceeding  from  some  source  under 
the  control  of  the  carrier,^^  does  not  apply  in  the  case  of  an  injury 
received  by  a  person  in  consequence  of  stepping  upon  a  small  stick 
or  hung  of  a  barrel,  accidentally  dropped  upon  the  floor  of  a  railway 
station  house,  which  is  not  shown  to  have  been  allowed  to  remain 
there  more  than  a  few  minutes;  since  the  facts  clearly  establish  the 
absence  of  negligence.^*  Somewhat  in  line  with  this,  there  is  a  hold- 
ing to  the  effect  that  a  railway  carrier  of  passengers  was  not  liable  to 
a  passenger  who  sustained  an  injury  from  slipping  upon  some  pieces 

"  Post,  §  2710.          ,  ="  Burgess  v.  Great  Western  R.  Co., 

"Post,  §  2708.  6  C.  B.  (N.  S.)  923. 

""Post,  §  2707.  ^'Longmore  v.  Great  Western  R. 

==^Ainley  v.  Manhattan  R.  Co.,  47  Co.,    19    C.    B.    (N.    S.)    183;    s.   c. 

Hun  (N.  y.)  206;  s.  c.  13  N.  Y.  St.  Thomp.  Carr.  Pass.  81. 

Rep.  557.  "  As  to  this  presumption  see  post, 

"  Union  &c.  R.  Co.  v.  Evans,   52  §  2754,  et  seg. 

Neb.  50;    s.  c.  71  N.  W.  Rep.  1062  ^"Bernhart   v.    Western    Pennsyl- 

[citing  Buenemann  v.  St.  Paul  &c.  vanla  R.  Co.,  159  Pa.  St.  360;   s.  c. 

R.  Co.,  32  Minn.  390;  Skottowe  v.  Or-  24  Pitts.  L.  J.  (N.  S.)  319;   28  Atl. 

egon  &c.  R.  Co.,  22  Or.  430;  s.  c.  16  Rep.  140.    Compare  Foley  v.  Man- 

L.  R.  A.  593;  Collins  v.  Toledo  &c.  hattan  &c.  R.  Co.,  34  N.  Y.  Supp. 

R.  Co.,   80  Mich.   390];    Christie  v.  1050;    s.  c.   69   N.  Y.   St.  Rep.   21; 

Chicago  &c.  R.  Co.,  61  Minn.  161;  s.  Barth  v.  Kansas  City  &c.  R.  Co.,  142 

c.  63  N.  W.  Rep.  482.  Mo.  535;  s.  c.  10  Am.  &  Eng.  Rail. 

« Texas  &c.  R.  Co.  v.  Woods,  15  Cas.  (N.  S.)  281;  44  S.  W.  Rep.  778. 
Tex.  Civ.  App.  612;   s.  c.  40  S.  W. 
Rep.  846. 
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of  gravel,  a  small  quantity  of  which,  not  sufficient  to  constitute  an 
obstruction,  had  fallen  from  the  gravel  roof  of  its  ferry  house  upon 
the  walk  in  front  of  it,  which  gravel  had  not  been  removed  for  the 
space  of  one  hour  after  it  had  fallen.^^  Where  the  plaintiff  was  injured 
by  reason  of  a  defective  chair  in  the  waiting-room  of  the  defendant's 
railroad  station,  and  there  was  evidence  tending  to  show  that  the 
chair  had  been  defective  for  some  time,  and  that  the  defendant's  agent 
had  been  notified  of  the  fact,  the  question  of  the  defendant's  negli- 
gence in  not  repairing  or  removing  it  was  one  for  the  jury.^" 

§  2684.  Extends  to  Providing  Safe  Toilet-Rooms  Annexed  to  Wait- 
ing-Rooms. — It  is  obviously  the  duty  of  a  railway  company  to  see 
that  toilet-rooms  annexed  to  waiting-rooms,  which  passengers  are 
impliedly  invited  to  enter  by  reason  of  the  connecting  door  being 
left  open,  shall  be  free  from  dangerous  pitfalls  and  properly  lighted; 


"O'Rielly  v.  Long  Island  R.  Co., 
15  App.  Div.  (N.  Y.)  79;  s.  c.  44  N.  Y. 
Supp.  264.  A  railway  carrier  was 
held  liable  for  injuries  sustained  by 
a  passenger,  a  married  woman,  re- 
sulting in  miscarriage  and  falling 
of  the  womi,  caused  by  her  falling 
into  an  unguarded  hole  negligently 
left  in  an  unlighted  closet  of  a  sta- 
tion owned  by  another  railroad 
company,  and  rented  to  the  former 
for  use  in  common  with  the  road 
owning  the  same,  where  she  was 
guilty  of  no  negligence:  Texas  &c. 
R.  Co.  v.  Neal  (Tex.  Civ.  App.),  33 
S.  W.  Rep.  693  (no  off.  rep.).  That 
the  use  of  an  ordinary  swinging 
door  in  the  vestibule  of  a  railway 
station  does  not  render  the  com- 
pany liable  for  injuries  to  a  passen- 
ger by  being  struck  by  the  door  as 
It  was  being  violently  pushed  open 
by  another  heedless  passenger,  in 
the  absence  of  notice  that  the  latter 
would  demean  himself  in  a  danger- 
ous manner,  or  that  the  mainte- 
nance of  such  door  under  the  cir- 
cumstances was  dangerous, — was 
held  in  Kiernan  v.  Manhattan  R. 
Co.,  59  N.  Y.  Supp.  626;  s.  c.  28 
Misc.  (N.  Y.)  516;  rev'g  s.  c.  26  Misc. 
(N.  Y.)  841;  58  N.  Y.  Supp.  394. 
Nor  could  the  passenger  who  was 
thus  hurt,  hold  the  company  liable 
because  the  two  sets  of  doors  in  the 
vestibule  were  so  close  together 
that  they  overlapped  when  open, 
where  such  condition  did  not  at  all 
contribute  to  the  injury  complained 


of:  Kiernan  v.  Manhattan  R.  Co., 
59  N.  Y.  Supp.  626;  s.  c.  28  Misc. 
(N.  Y.)  516;  rev'g  s.  c.  26  Misc.  (N. 
Y.)  841;  58  N.  Y.  Supp.  394. 

™  Texas  &c.  R.  Co.  v.  Humble,  97 
Fed.  Rep.  837.  A  female  passenger 
who  has  been  compelled  by  the 
trainmen  to  leave  a  train  which  is 
delayed  by  a  rainstorm  at  a  place 
near  a  waiting-room  provided  by 
the  company,  will  be  justified  in 
leaving  the  waiting-room  and  going 
further  to  seek  protection  from  the 
storm,  and  may  hold  the  railroad 
company  liable  for  resulting  in- 
juries, if  reasonably  clean  and  de- 
cent accommodations  are  not  pro- 
vided in  the  waiting-room:  Spry  v. 
Missouri  &c.  R.  Co.,  73  Mo.  App.  203. 
The  reason  why  the  plaintiff  left  the 
waiting-room  is  thus  given  in  her 
own  language:  "It  was  a  very  dirty 
and  filthy  place,  and  all  crowded 
with  dirty,  greasy  things  that  were 
piled  up  there,  and  taking  up  a  good 
part  of  the  room,  and  leaving  just  a 
small  place  for  us  to  scrouge  in. 
I  would  rather  stay  in  the  rain  and 
get  wet  than  to  stay  in  that  dirty, 
greasy  hole.  We  could  not  stay  in 
that  dirty  hole  any  longer."  She 
walked  back  through  a  violent  rain- 
storm to  the  Union  Depot,  half  a 
mile  distant,  and  alleged  that  she 
contracted,  from  the  exposure,  cer- 
tain ailments,  for  which  her  suit 
was  brought:  Spry  v.  Missouri  &c. 
R.  Co.,  supra. 
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and  where  a  female  passenger,  while  groping  for  the  seat  in  an  nn- 
lighte4-. toilet-room,  so  situated,  fell  into  a  dangerous  hole  and  was 
injured,  the  company  was  condemned  to  pay  damages.*^  In  the 
first  place,  it  is  worth  while  to  inquire  whether  a  railroad  company 
is  bound  to  furnish  water-closets  at  its  station  for  the  free  use  of  its 
passengers  and  intending  passengers.  In  England,  it  is  held  that 
it  is  not  bound  to  do  so,  and  that  the  railway  commissioners  have  no 
power  to  compel  it  to  provide  free  water-closets  and  to  desist  from 
making  a  charge  for  the  use  of  them,  but  that  it  fulfills  its  statutory 
duty  to  afEord  all  reasonable  facilities  for  receiving,  forwarding,  and 
delivering  passenger  traffic,  where  it  charges  for  the  use  of  its  water- 
closets,  provided  that  it  treats  all  passengers  alike  in  making  such 
charges.^^  The  decision  is  not  entitled  to  much  respect.  On  the 
contrary,  an  American  court  has  held  that  a  railway  company  is 
liable  to  pay  damages  for  the  sufEering  to  which  a  passenger  has 
been  subjected  by  its  failure  to  provide  a  water-closet,  and  has  held 
that  the  fact  that  the  passenger  might  have  urinated  from  the  plat- 
form steps  before  experiencing  such  suffering  is  no  defense  to  an 
action  for  such  siiffering,  although  he  was  compelled  to  do  so  after 
such  suffering.^*  It  ought  to  be  added  that  if  railway  companies  are 
so  little  mindful  of  their  obligations  to  the  public  as  to  fail  or  to 
refuse  to  provide  such  decent  and  necessary  conveniences  for  the  use 
of  their  passengers,  both  at  their  stations  and  on  their  ears,  the  Legis- 
lature ought  to  supervene  and  visit  upon  them  suitable  punishment. 

§  2685.  To  Whom  this  Duty  Extends.— This  duty  extends  to  pas- 
sengers who  are  rightfully  upon  the  premises  of  the  carrier  when 
the  injury  takes  place, — as,  for  example,  to  a  passenger  who  has 
just  come  into  the  railway  station,  from  another  train,  and  who  is 
injured  by  being  struck  by  a  car  projecting  over  the  station  plat- 
form;^* and  to  a  passenger  who,  in  the  course  of  the  transit,  tem- 

'^  Jordan  v.  New  York  &c.  R.  Co.,  river;  but  there  was  no  light  at  thu 

165  Mass.  346;  s.  c.  32  L.  R.  A.  101;  privy,  and  a  house  Intervened  be- 

43  N.  E.  Rep.  111.  tween  it  and  the  lights  on  the  plat 

'^West  Ham  Corp.  v.  Great  East-  form.     The  passenger  was  not  ac- 

ern  R.  Co.,  64  L.  J.  Q.  B.  (N.  S.)  340.  qualnted  with  the  locality,  but  fell 

^  Henderson  v.  Galveston  &c.  R.  down  the  river  bank  and  was  in- 

Co.  (Tex.  Civ.  App.),  38  S.  W.  Rep.  jured.    It   was    held    that   he    was 

1136  (no  off.  rep.).    A  passenger  on  guilty    of    contributory    negligence 

a  railway  train,  after  arriving  at  the  and    could    not    recover    damages: 

station    of    his    destination    in    the  Montgomery  &c.  R.  Co.  v.  Thomp- 

nighttime,  inquired  of  a  stranger  for  son,  77  Ala.  448;  s.  c.  54  Am.  Rep. 

a  privy,  which  was  on  a  river  bank,  72. 

fifty    yards    from    the    depot.    The  "Archer  v.  New  York  &c.  R.  Co., 

railroad  platform  was  well  lighted,  106  N.  Y.  589;  8.  c.  13  N.  E.  Rep.  318! 
and  extended  from  .the  depot  to  the 
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porarily  leaves  the  carrier's  vehicle  for  a  proper  purpose,  as  where 
a  passenger  on  a  steamboat  goes  ashore  for  a  meal  at  an  intermediate 
stopping  place. ^^  Nor  is  this  duty  confined  to  passengers  merely, 
but,  upon  an  analogy  elsewhere  stated,^"  it  extends  to  the  protection  of 
persons  coming  to  the  station  of  the  carrier  to  meet  their  friends 
arriving  on  his  vehicle,  or  to  see  them  safely  ofE.*^  This  duty  ex- 
tends to  the  owner  of  stock,  or  to  his  friend  or  his  agent,  who  goes 
upon  the  platform  of  a  railway  station  to  examine  a  notice  which 
has  been  posted,  under  the  requirements  of  a  statute,  of  stock  which 
has  been  killed  by  a  train  of  the  company ;  so  that  if,  while  he  is  there 
and  in  the  exercise  of  ordinary  care,  he  is  injured  from  a  defect  in 
the  platform,  which  could  have  been  avoided  by  the  exercise  of  the 
like  care  on  the  part  of  the  company,  he  may  recover  damages.^' 
On  the  contrary,  where  ice  had  formed  upon  the  stairs  leading  to  an 
elevated  railway  station,  by  drippings  from  the  roof,  and  no  ashes 
or  sand  had  been  applied,  and  the  stairs  had  been  in  that  condition 
since  the  day  before, — it  was  held  a  question  for  the  jury  whether 
the  railway  company  had  exercised  ordinary  care  in  making  the  stairs 
safe  for  public  use.^^  More  than  this,  if  the  carrier  permits  train 
Ijoys  to  sell  papers  on  his  premises,'  this,  it  has  been  held,  raises  the 
duty  on  his  part  toward  persons  coming  through  approaches  from 
them  not  so  to  run  his  trains  or  to  permit  the  discharge  of  mail 
sacks  therefrom,  as  to  endanger  their  safety.*" 

§  2686.  Extends  to  all  Persons  Lawfully  there  on  Business  with 
the  Carrier.*^ — Persons,  however,  having  duties  to  perform  incidental 
to  the  departure  and  arrival  of  passengers,  and  all  persons  having 
business  with  the  company,  such  as  shippers  and  consignees  of  freight, 
are  entitled  to  the  use  of  the  company's  premises,  and  are  entitled  to 
the  same  protection  as  passengers  from  injury  while  thereon.*^  A 
hackman  carrying  a  passenger  to  a  depot  for  transportation  has  been 
held  to  be  one  of  this  class,  and  he  therefore  recovered  damages  for 

^  Dodge  v.  Boston  &c.  S.  S.  Co.,  148  ==  Ainley  v.  Manhattan  R.  Co.,  47 

Mass.  207;    s.  c.  2  L.  R.  A.  83;   39  Hun  (N.  Y.)  206;   s.  c.  13  N.  Y.  St. 

Alb.  L.  J.  211;  19  N.  E.  Rep.  373.  Rep.  557. 

"Post,    §  2686;    Vol.   I,    §  968,   et  "Ohio  &c.  R.  Co.  v.  Simms,  43  III. 

seg.  App.  260. 

"New  York  &c.  R.  Co.  v.   Mush-  **  This  section  is  cited  in  §  2685. 

rush,  11  Ind.  App.  192;  s.  c.  37  N.  B.  *^Gillis   v.    Pennsylvania   R.    Co., 

Rep.  954;  Izlar  v.  Manchester  &c.  R.  59  Pa.  St.  129;  Tobin  v.  Portland  &c. 

Co.,  57  S.  C.  332;  s.  c.  35  S.  E.  Rep.  R.  Co.,  95  Me.  183;  Holmes  v.  North- 

583;   Hamilton  v.  Texas  &c.  R.  Co.,  Eastern  R.  Co.,  L.  R.  4  Exch.  254; 

64  Tex.  251,  and  cases  cited;  Texas  s.  c.  38  L.  J.  (Exch.)  161;  17  Week. 

&c.  R.  Co.  V.  Best,  66  Tex.  116.  Rep.  800;   20  L.  T.   (N.  S.)  616   (af- 

"  St.   Louis   &c.   R.   Co.   T.   Fair-  firmed  in  the  Exchequer  Chamber, 

bairn,  48  Ark.  491.  L.  R.  6  Exch.  123;  40  L.  J.  (Exch.) 
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injuries  received  by  stepping  into  a  cavity  in  the  platform  of  the 
station,  such  defect  being  occasioned  solely  by  the  want  of  ordinary 
care  on  the  part  of  the  company. ^^  So,  a  consignee  of  freight,  who 
chose  to  unload  the  same  himself,  and  in  so  doing  stepped  upon  a 
piece  of  defective  flagging,  in  consequence  of  which  he  was  injured, 
was  held  to  have  higher  rights  than  those  of  a  mere  licensee.**  One 
who  desires  to  take  passage  upon  the  cars  must  exercise  his  right  to 
enter  and  remain  in  the  station  house  in  conformity  with  the  reason- 
able regulations  of  the  company  as  to  his  conduct  while  there;  he 
can  not  exercise  it  until  a  reasonable  time  next  prior  to  the  departure 
of  the  train  on  which  he  intends  to  go.  What  is  such  a  reasonable 
time  depends  upon  the  circumstances  of  each  particular  case.*^  He 
must  also  get  upon  the  train  in  a  proper  manner,  or  the  company 
will  not  be  responsible  for  injuries  received  by  him,  even  though  he 
come  in  contact  with  an  obstruction  near  the  track  in  endeavoring  to 
board  the  train  while  in  motion.*^ 

§  2687.  Does  not  Extend  to  Mere  Idlers  and  Spectators. — ^But  it 
does  not  extend  to  mere  idlers  and  spectators.*''  Thus,  it  has  been 
held  that  a  railway  company  is  not  bound  to  keep  its  premises  at  a 
station  safely  lighted  for  the  protection  of  one  who  has  intended  to 
take  a  train,  and  who,  after  learning  that  the  last  train  for  his  des- 
tination has  left,  chooses  to  remain  on  such  premises.*^  But,  as  in 
the  case  of  trespassers  upon  his  vehicles,*®  such  persons  take  the 
premises  of  the  carrier  as  they  find  them,  and  he  owes  them  no  duty 
except  to  refrain  from  what  is  termed  wanton  or  willful  injury,  or 
from  an  injury  special  to  them.^"  So,  it  has  been  held  that  the  duty 
of  lighting  its  premises  does  not  extend  to  a  woman  who  goes  there 
to  see  her  husband  take  passage  on  a  freight  train  which  does  not 
carry  passengers,  but  on  which  he  is  carried  on  a  contract  with  the 
company,  in  consequence  of  the  shipment  of  some  horses  and  other  • 
freight. °^  Although  it  is  sometimes  said  that  the  depot  grounds 
and  passenger  houses  of  a  railroad  company  are  quasi-public,  by  rea- 

"  Tobin  v.  Portland  &c.  R.  Co.,  59  "  St.  Louis  &c.  R.  Co.  v.  Fairbairn, 

Me.  183.  48  Ark.  491. 

"  Holmes  v.  North-Bastern  R.  Co.,  "  Helnlein  v.  Boston  &c.  R.  Co., 

L.   R.    4   Exch.    254;    s.   c.   38   L.   J.  147  Mass.  136;   s.  c.  6  N.  Bng.  Rep. 

(Exch.)    161.     See,   also,   Wright  v.  326;  16  N.  E.  Rep.  698. 

London  &c.  R.  Co.,  L.  R.  10  Q.  B.  *' Post,  §  3302. 

298;   s.  c.  affirmed  in  Court  of  Ap-  '>°Vol.   I,   §  946,   et  seq.;  Vol.   II, 

peal,  1  Q.  B.  Div.  252.  §  1713,  et  seq. 

"  Harris  v.  Stevens,  31  Vt.  79.  "  Dowd  v.  Chicago  &c.  R.  Co.,  84 

"  Phillips  v.  Rensselaer  &c.  R.  Co.,  Wis.  105;   s.  c.  20  L.  R.  A.  527;   7 

49  N.  Y.  177;  Chicago  &c.  R.  Co.  v.  Am.  Rail.  &  Corp.  Rep.  433;   54  N. 

Scates,  90  111.  586;  s.  c.  9  Cent.  L.  J.  W.  Rep.  24. 
167. 
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son  of  the  general  use  to  which  they  are  appropriated,"^  yet  persons 
resorting  there  for  their  ^wn  convenience,  or  for  the  transaction  of 
business  in  no  way  connected  with  the  railroad  company,  are  where 
they  have  no  legal  right  to  be,  and  are  therefore  entitled  to  hold  the 
company  responsible  only  for  wanton  or  willful  injury.''^  Thus, 
persons  using  the  station  by  mere  permission  and  sufEerance, — as, 
those  taking  refuge  from  a  storm,, — can  not  hold  the  company  re- 
sponsible for  injuries  received  by  the  station  house  being  partially 
blown  down,  although  ordinary  care  was  not  used  in  its  construc- 
tion.''* Similarly,  a  crowd  having  gathered  at  a  railway  station  to 
witness  a  passing  parade,  the  company  was  held  not  liable  for  injury 
to  one  of  this  number  by  the  breaking  down  of  the  platform,  even 
though  the  floor  was  not  in  a  proper  state  of  repair  for  its  ordinary 
use.''^ 

§  2688.  Extends  to  Providing  Safe  Platforms. — Stated  with  refer- 
ence to  railway  carriers,  this  duty  extends  to  providing  reasonably 
safe  platforms  for  the  use  of  passengers  in  boarding  and  leaving 
their  trains. "^     Such  a  carrier  will  therefore  be  answerable  in  dam- 


"^  Illinois  &c.  R.  Co.  v.  Hammer, 
72  111.  347.  Contra,  however,  Illi- 
nois &e.  R.  Co.  V.  Godfrey,  71  111. 
500. 

=»  Illinois  &c.  R.  Co.  v.  Godfrey,  71 
111.  500;  Pittsburgh  &c.  R.  Co.  v. 
Bingham,  29  Ohio  St.  364;  Gillis  v. 
Pennsylvania  R.  Co.,  59  Pa.  St.  129. 

"Pittsburgh  &c.  R.  Co.  v.  Bing- 
ham, 29  Ohio  St.  364. 

°°  Gillis  v.  Pennsylvania  R.  Co., 
59  Pa.  St.  129.  It  may  also  be  as- 
sumed that  such  a  duty  would  not 
extend  to  fiackmen  loitering  on  the 
premises  of  a  railway  company  after 
being  requested  to  leave,  where,  as 
in  Massachusetts,  there  is  a  public 
statute  prohibiting  such  conduct: 
Mass.  Pub.  Stat,  ch.  112,  §  196. 
See,  as  to  the  construction  of  this 
statute,  Old  Colony. R.  Co.  v.  Tripp, 
147  Mass.  35;  s.  c.  6  N.  Eng.  Rep. 
367;  17  N.  B.  Rep.  89;  Common- 
wealth V.  Carey,  147  Mass.  40;  s.  c. 
6  N.  Eng.  Rep.  371;  17  N.  E.  Rep.  97. 

™  McDonald  v.  Chicago  &c.  R.  Co., 
26  Iowa  124;  s.  c.  Thomp.  Carr.  Pass. 
93;  Chicago  &c.  R.  Co.  v.  Wilson,  63 
111.  167;  Toledo  &c.  R.  Co.  v.  Win- 
gate,  143  Ind.  125;  s.  c.  37  N.  E.  Rep. 
274;  rehearing  denied  42  N.  E.  Rep. 
477;  Fullerton  v.  Fordyce,  121  Mo.  1; 
s.  c.  25  S.  W.  Rep.  587 ;  Fort  Worth 
&c.  R.  Co.  V.  Davis,  4  Tex.  Civ.  App. 
351;  s.  c.  23  S.  W.  Rep.  737;  Gulf  &c. 
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R.  Co.  V.  Butcher,  83  Tex.  309;  s.  c. 
18  S.  W.  Rep.  583;  11  Rail.  &  Corp. 
L.  J.  173;  Alexandria  &c.  R.  Co.  v. 
Herndon,  87  Va.  193;  s.  c.  12  S.  E. 
Rep.  289;  15  Va.  L.  J.  118;  Bnsley 
R.  Co.  V.  Chewning,  93  Ala.  24;  s.  c. 
9  South.  Rep.  458;  Texas  &c.  R.  Co. 
V.  Brown,  78  Tex.  397;  Louisville 
&c.  R.  Co.  V.  Lucas,  119  Ind.  583;  s.  c. 
21  N.  E.  Rep.  968;  Turner  v.  Vicks- 
burg  &c.  R.  Co.,  37  La.  An.  648;  s.  c. 
55  Am.  St.  Rep.  514;  Keefe  v.  Bos- 
ton &c.  R.  Co.,  142  Mass.  251;  Louis- 
ville &c.  R.  Co.  V.  Wolfe,  80  Ky.  82; 
Robertson  v.  Wabash  R.  Co.,  152 
Mo.  382;  s.  c.  53  S.  W.  Rep.  1082; 
Chicago  &c.  R.  Co.  v.  Scates,  90  111. 
586;  New  York  &c.  R.  Co.  v.  Mush- 
rush,  11  Ind.  App.  192;  s.  c.  37  N.  E. 
Rep.  954;  Oldright  v.  Grand  Trunk 
R.  Co.,  22  Ont.  App.  286;  Fullerton 
V.  Fordyce,  144  Mo.  519;  s.  c.  10 
Am.  &  Eng.  Rail.  Cas.  (N.  S.)  729; 
44  S.  W.  Rep.  1053;  Missouri  &c.  R. 
Co.  V.  Wylie  (Tex.  Civ.  App.),  26 
S.  W.  Rep.  85  (no  off.  rep.);  St. 
Louis  &c.  R.  Co.  V.  Barnett,  65  Ark. 
255;  s.  c.  45  S.  W.  Rep.  550  [citing 
McDonald  v.  Chicago  &c.  R.  Co.,  26 
Iowa  124;  s.  c.  95  Am.  Dec.  114; 
criticising  and  distinguishing  Texas 
&c.  R.  Co.  V.  Orr,  46  Ark.  195;  St. 
Louis  &c.  R.  Co.  V.  Cantrell,  37  Ark. 
519;  s.  c.  49  Am.  Rep.  105;  Little 
Rock   &c.   R.   Co.   V.    Cavenesse,   48 
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ages,  on  the  ground  of  negligence,  for  constructing  a  station  platform 
twenty-six  inches  below  the  level  of  the  lower  steps  of  the  car,  so  as 
to  compel  passengers  to  jump  that  distance  when  alighting;^''  for 
leaving  a  hole  in  its  station  platform  six  feet  long  and  eight  inches 
wide,  in  consequence  of  a  plank  having  been  broken  in  the  platform 
by  its  agent  the  day  before  in  moving  a  box  of  goods  ;^^  for  con- 
structing its  station  platform  higher  than  the  steps  of  its  cars,  and 
requiring  passengers  to  board  its  trains  from  a  baggage  car;^^  for 
leaving  a  railroad  spihe  lying  loose  upon  its  station  platform  at  the 
place  where  it  is  usual  for  passengers  to  alight;^"  for  having  no 
platform  at  all  or  suitable  landing  place  at  its  station;"^  for  so  con- 
structing a  platform  between  two  of  its  tracks  that  passengers  as- 
sembling thereon  have  a  standing  room  of  only  about  two  feet  in  the 
clear  when  trains  stand  upon  each  track  alongside  ;°^  for  allowing 
snow  and  ice  to  accumulate  upon  their  station  platforms  without  tak- 
ing the  precaution  of  sanding  it,  or  otherwise  making  it  safe  for  pas- 
sengers."^ 


Ark.  125];  Dillingham  v.  Teeling 
(Tex.  Civ.  App.),  24  S.  W.  Rep. 
1094  (no  off.  rep.);  Wabash  &c.  R. 
Co.  V.  Wolff,  13  111.  App.  437;  Water- 
bury  V.  Chicago  &c.  R.  Co.,  104  Iowa 
32;  s.  c.  73  N.  W.  Rep.  341;  Do- 
biecki  v.  Sharp,  88  N.  Y.  203;  Stew- 
art V.  International  &c.  R.  Co.,  53 
Tex.  289;  s.  c.  37  Am.  Rep.  753; 
Louisville  &c.  R.  Co.  v.  Treadway, 
142  Ind.  475;  s.  c.  40  N.  E.  Rep.  807; 
Illinois  &c.  R.  Co.  v.  Davidson,  76 
Fed.  Rep.  517;  s.  c.  22  C.  C.  A.  306; 
46  U.  S.  App.  300. 

"  Toledo  &c.  R.  Co.  v.  Wingate,  143 
Ind.  125;  s.  c.  37  N.  E.  Rep.  274;  re- 
hearing denied  42  N.  E.  Rep.  477.  In 
this  case  a  female  passenger,  while 
attempting  to  alight,  was  injured 
partly  by  the  defect  in  the  platform 
and  partly  by  the  sudden  starting 
of  the  train,  sufficient  time  to  alight 
not  having  been  given. 

■"Fullerton  v.  Fordyce,  121  Mo.  1; 
s.  c.  25  S.  W.  Rep.  587.  The  court 
said  that  it  was  gross  negligence  to 
allow  such  a  hole  to  remain  in  the 
platform  for  such  a  length  of  time. 
For  another  case  where  a  railway 
company  was  held  liable  for  an  in- 
jury caused  by  a  hole  negligently 
left  in  its  station  platform, — see 
Louisville  &c.  R.  Co.  v.  Wolfe,  80 
Ky.  82. 

™  Turner  v.  Vicksburg  &c.  R.  Co., 
37  La.  An.  648;  s.  c.  55  Am.  St.  Rep. 
514. 

™Fort  Worth  &c.  R.  Co.  v.  Davis, 


4  Tex.  Civ.  App.  351;  s.  c.  23  S.  W. 
Rep.  737. 

"  Alexandria  &c.  R.  Co.  v.  Hern- 
don,  87  Va.  193;  s.  c.  12  S.  B.  Rep. 
289;  15  Va.  L.  J.  118. 

"^  Chicago  &c.  R.  Co.  v.  Wilson,  63 

in.  167. 

•"  Weston  V.  New  York  &c.  R.  Co., 
10  Jones  &.Sp.  (N.  Y.)  156;  s.  c.  aff'd 
73  N.  Y.  595;  Seymour  v.  Chicago  &c. 
R.  Co.,  3  Biss.  (U.  S.)  43;  Shepherd 
V.  Midland  R.  Co.,  20  Week.  Rep.  705; 
Waterbury  v.  Chicago  &c.  R.  Co., 
104  Iowa  32;  s.  c.  73  N.  W.  Rep.  341. 
A  court  has  reasoned  that  a  rail- 
road company  owes  no  higher  duty 
to  a  person  who  goes  to  its  station 
house  to  deliver  packages  to  a  pas- 
senger, than  a  municipal  corpora- 
tion owes  to  the  general  public  with 
respect  to  the  care  of  its  sidewalks; 
with  the  conclusion  that  the  com- 
pany will  not  be  liable  for  injuries 
to  a  person  going  to  its  station  on 
such  an  errand,  caused  by  his  slip- 
ping upon  the  platform,  which  has 
become  slippery  merely  by  the 
action  of  the  elements,  of  which 
condition  the  injured  person  has 
knowledge:  Clark  v.  Howard,  60 
U.  S.  App.  22;  s.  c.  88  Fed.  Rep.  199. 
In  an  action  for  damages  for  injury 
to  a  passenger,  where  plaintiff 
shows  that  he  left  the  car  while  in 
motion,  without  the  knowledge  of 
the  defendant's  employes,  an  aver- 
vient  that  the  station  platform  was 
"out  of  repair"  does  not,  as  a  mat- 
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§2689.    Further   of  the   Duty   of  Providing   Safe   Platforms. — 

Eailroad  companies  have  been  held  liable  for  constructing  a  platform 
for  accommodation  of  passengers  taking  local  trains,  so  near  the 
track  that  the  side  of  an  express  train,  which  does  not  stop  at  the 
place,  extends  four  inches  over  such  platform,  so  that  a  passenger 
standing  upon  it  is  struck  and  killed;^*  for  leaving  a  truck,  used  in 
loading  and  unloading  baggage,  on  its  station  platform  in  such  a 
position  that  if  a  train  stopped  with  the  end  of  a  car  opposite  the 
truck,  passengers  would  have  to  pass  over  it  in  order  to  get  upon  the 
platform,  and  for  stopping  a  train  with  the  front  end  of  a  car 
opposite  the  truck,  so  that  a  passenger  stepping  upon  it  falls  and 
is  injured, — the  facts  presenting  a  question  for  the  jury  with  refer- 
ence to  the  negligence  of  the  railway  company;"^  for  a  servant  of  a 
railroad  company,  in  removing  a  trunk  to  a  baggage  car,  to  slide  it 
on  the  ice,  so  that  it  leaves  a  straight  line'  and  takes  an  oblique 
direction,  striking  a  person  who  has  come  to  the  depot  to  assist  friends 
who  are  leaving  on  one  of  defendant's  trains,  and  who  is  standing 
in  plain  view  on  the  platform.""  For  the  station  agent  of  a  railway 
company  to  open  the  station  for  the  sale  of  tickets  for  a  train  wh'ch 
is  about  to  pass,  is  tantamount  to  an  invitation  to  persons  to  come 
there  if  they  wish  to  take  a  train;  and  persons  coming  there  for  that 
purpose  are  lawfully  there,  and  are  entitled  to  the  rights  of  passen- 
gers. When,  therefore,  a  woman  had  purchased  a  ticket,  and,  while 
waiting  for  the  train,  was  injured  by  falling  through  a  hole  in  the 
floor  of  a  toilet-room  to  which  she  had  gone  for  a  necessary  purpose, 
and  which  was  unlighted,- — it  was  held  that  she  could  recover  dam- 
ages.*^ It  has  been  held  that  the  duty  on  the  part  of  a  railway 
company,  of  keeping  its  premises  in  a  safe  condition,  extends  in 
favor  of  one  who,  having  an  appointment  with  a  passenger,  enters 
upon  the  company's  premises  intending,  in  case  the  appointment  is 
kept,  to  become  a  passenger  himself."*     The  duty  extends  to  the 

ter  of  law,  show  negligence  of  tlie  to  the  contrary,  to  assume  that  he 
company:  Pennsylvania  Co.  v.  could  stand  near  the  edge  of  the 
Marion,  104  Ind.  239;  s.  c.  2  West,  platform  without  being  exposed  to 
Rep.  234.  The  court  held  that  the  unnecessary  danger.  Two  judges 
pleading  was  insufficient  in  that  it  dissented  from  this  just  and  reason- 
did  not  show  specifically  in  what  re-  able  conclusion, 
spect  the  company  was  negligent  in  "^  Bethmann  v.  Old  Colony  &c.  R. 
maintaining  this  platform,  and  Co.,  155  Mass.  352;  s.  c.  29  N.  E. 
said:     "To  authorize  a  recovery  for  Rep.  587. 

an  injury  so  received,  in  any  case,  "Atchison  &c.  R.  Co.  v.  Johns,  36 

the  negligence  of  the  carrier  ought  Kan.  769. 

not  to  be  left  to  inference  upon  an  "  Jordan  v.  New  York  &c.  R.  Co., 

equivocal  statement  of  facts."  165  Mass.  346;  s.  c.  32  L.  R.  A.  101; 

"  Dobiecki  v.  Sharp,  88  N.  Y.  203.  '43  N.  E.  Rep.  111. 

It  was  held  that  the  passenger  had  ®  Texas  &c.  R.  Co.  v.  Best,  66  Tex. 

a  right,  in  the  absence  of  knowledge  116. 
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protection  of  a  passenger  who  is  permitted  or  invited  to  enter  the 
baggage  room  for  the  purpose  of  pointing  out  the  pieces  of  baggage 
which  he  wants;  and  if  he  is  injured  in  consequence  of  the  unsafe 
condition  of  the  room,  he  will  be  entitled  to  damages. ^°  Wliere  a 
railroad  company  permits  passengers  to  get  on  and  off  its  trains  at 
a  particular  station,  and  sells  tickets  to  such  station  from  other 
points  on  its  line,  it  can  not  be  set  up  that  it  has  abandoned  the 
station,  as  a  defense  to  an  action  predicated  upon  its  negligence  in 
failing  to  light  it  and  keep  its  platform  safe,  merely  because  it  has 
no  agent  there,  and  does  not  keep  the  station  open  or  sell  tickets. '''' 
It  scarcely  needs  a  judicial  decision  to  support  the  conclusion  that 
a  railroad  company  is  liable  for  injuries  to  a  passenger  properly  upon 
a  platform  constructed  by  it,  and  run  down  without  fault  of  his  own, 
whether  the  negligence  is  in  the  situation  and  construction  of  the 
platform,  or  in  the  running  and  management  of  trains,  or  both.''^ 

§  2690.  Still  Further  of  this  Duty.— The  fact  that  there  is  a  stat- 
ute making  it  the  duty  of  railroad  companies  to  have  sitting  or 
waiting  rooms,  and  to  light  the  same,  the  platform,  and  the  yards 
when  required  by  the  railroad  commission,  does  not  supersede  or 
abrogate  the  common-law  duty  to  erect  platforms  and  furnish  lights 
when  necessary.'^  The  fact  that  the  passenger  might  have  tahen 
another  means  of  egress  which  would  have  avoided  the  place  of  dan- 
ger, will  be  no  defense  to  the  carrier,  where  the  place  of  danger  was  in 
such  a  situation  on  the  platform  that  a  passenger  would  naturally 
get  off  there.''^  Nor  will  the  fact  that  the  passenger  might  have 
reached  the  nearest  highway  without  going  in  the  direction  of  a 
dangerous  place  in  the  station  platform,  and  the  further  fact  that 
after  leaving  the  platform  he  intended  to  cross  a  track  of  the  com- 
pany where  he  had  no  right  to  go,  exonerate  the  company.''*  ISTor  will 
it  be  a  defense  that  precisely  such  an  accident  as  happened  might  not 
have  been  anticipated.^^  But  the  fact  that  a  similar  accident  has 
never  occurred  may  be  an  important  evidentiary  circumstance  re- 
butting the  conclusion  of  negligence;  and  it  may  even  be  sufficient, 

«» Illinois  &c.  R.  Co.  v.  Griffin,  80  Ala.    24;    s.   c.   9    South.   Rep.    458. 

Fed.  Rep.  278;  s.  c.  53  U.  S.  App.  22;  Compare,  as  to  the  governing  prin- 

25  C.  C.  A.  413.  ciple.   Vol.    11,    §§  1494,   1541,    1544, 

"Gulf  &c.  R.  Co.  V.  Williams,  21  1555,  1573,  1576. 

Tex.  Civ.  App.  469;   s.  c.  51  S.  W.  "Texas  &c.  R.  Co.  v.  Brown,  78 

Rep.  653.  Tex.  397. 

"  Illinois  &c.  R.  Co.  v.  Davidson,  "Keefe  v.  Boston  &c.  R.  Co.,  142 

76  Fed.  Rep.  517;  s.  c.  1  Chic.  L.  J.  Mass.  251. 

Wkly.  583;  22  C.  C.  A.  306;  46  U.  S.  "Louisville  &c.  R.  Co.  v.  Lucas, 

App.  300.  119  Ind.  583;  s.  c.  21  N.  E.  Rep.  968. 

"  Ensley  R.  Co.  v.  Chewning,  93  Compare  Vol.  I,  5  59. 
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under  the  circumstances  of  particular  cases,  to  make  such  rebuttal 
conclusive.  Thus,  it  has  been  held  that  negligence  can  not  be  predi- 
cated upon  the  fact  that  an  elevated  railway  company  has  maintained 
a  guard-rail  at  the  end  of  the  platform  of  one  of  its  stations,  of  just 
sufficient  height  to  trip  and  throw  headlong  a  passenger  clinging  to 
the  steps  of  one  of  its  cars  after  it  is  in  motion ;  since  it  is  not  to  be 
reasonably  anticipated  that  a  passenger  will  be  so  circumstanced, 
and  such  a  casualty  is  hence  beyond  the  scope  of  reasonable  appre- 
hension.''^ So,  where  the  negligence  sought  to  be  imputed  to  the 
company  was  that  its  station  platform  was  too  far  from  the  cars,  in 
consequence  of  which  the  plaintiff  in  alighting  from  a  car  had  fallen 
and  received  an  injury,  and  it  appeared  that  the  platform  had  been  in 
use  for  several  years,  and  that  no  one  had  ever  before  been  incon- 
venienced on  account  of  its  distance  from  the  cars,  the  conclusion  was 
that  the  company  was  not  liable.'^ 

§  2691.  Duty  to  Keep  Platforms,  Approaches  thereto,  and  Stations 
Lighted  at  Night. — It  is  obviously  a  part  of  the  duty  prescribed  in  the 
preceding  paragraph,  for  a  railway  carrier  of  passengers  to  keep  its 
platforms  and  the  approaches  connected  therewith  sufficiently  lighted, 
or  otherwise  to  provide  lights  to  afford  its  passengers  a  safe  ingress 
to  and  egress  from  its  trains.'*     The  duty  extends  to  other  portions 


"  Robinson  v.  Manhattan  R.  Co.,  5  upon  the  fact  of  a  railway  company 

Misc.  (N.  Y.)  209;  s.  c.  54  N.  Y.  St.  having  its  station  platform  insufiB- 

Rep.  792;  25  N.  Y.  Supp.  91.  ciently  lighted  at  night,  and  at  the 

"  Lafflin  V.  Buffalo  &c.  R.  Co.,  106  same  time  failing  to  station  a  guard 
N.  Y.  136;  s.  c.  12  N.  E.  Rep.  599.  on  the  platform  to  warn  passengers 
It  has  been  held  that  a  stool  in  the  of  the  danger  of  falling  therefrom; 
shape  of  a  box  about  11  inches  and,  under  such  a  complaint,  the 
square  on  the  top  and  somewhat  testimony  of  the  conductor  that  he 
larger  on  the  bottom,  which  is  capa-  did  not  station  any  one  on  the  plat- 
ble  of  being  overturned  at  least  by  form  to  notify  passengers  of  the 
an  incautious  step,  and  which  is  fur-  danger  was  held  relevant:  Texas 
nished  by  a  railroad  company  for  a  &c.  R.  Co.  v.  Taylor  (Tex.  Civ. 
passenger  to  alight  upon,  at  a  place  App.),  58  S.  W.  Rep.  166.  For  a 
where  there  is  no  platform,  may  be  railroad  company  to  leave,  for  the 
found  by  a  jury  to  be  not  such  a  space  of  four  days,  unguarded  and 
substitute  for  a  platform  as  it  was  unlighted,  a  hole  six  feet  long  and 
the  duty  of  the  company  to  furnish,  eight  inches  wide  in  its  station  plat- 
without  regard  to  the  time  it  had  form,  which  was  four  feet  above 
been  used  and  the  number  of  per-  the  ground,  and  over  which  passen- 
sons  who  had  passed  over  it  se-  gers  were  required  to  pass  in  going 
curely,  or  to  expert  opinion  as  to  its  to  and  from  its  trains,  was  held  neg- 
safety:  Missouri  &c.  R.  Co.  v.  ligence  as  matter  of  law:  Puller- 
Wortham,  73  Tex.  25;  s.  c.  10  S.  W.  ton  v.  Pordyce,  144  Mo.  519;  s.  c.  10 
Rep.  741.  Am.  &  Eng.  Rail.  Cas.   (N.  S.)  729; 

"Stewart  v.  International  &c.  R.  44  S.  W.  Rep.  1053.  Where  a  rail- 
Co.,  53  Tex.  289;  s.  c.  37  Am.  Rep.  road  company  left  unguarded  a  plat- 
753;  Louisville  &c.  R.  Co.  v.  Tread-  form,  not  intended  as  a  means  of 
way,  142  Ind.  475;  s.  c.  40  N.  E.  Rep.  exit,  but  frequently  used  by  passen- 
807.   Negligence  has  been  predicated  gers  for  this  purpose,  and  a  passen- 
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of  their  premises  besides  station  platforms.  Such  carriers  are  under 
obligation  "to  keep  in  a  safe  condition  all  portions  of  their  platforms 
and  approaches  thereto,  to  which  the  public  do  or  would  naturally 
resort,  as  well  as  all  portions  of  their  station  grounds  reasonably 
near  to  the  platforms,  where  passengers  or  those  who  have  purchased 
tickets  with  a  view  to  take  passage  on  their  cars,  would  naturally 
or  ordinarily  be  likely  to  go.'"®  This  obligation  extends  to  the  ex- 
ercise of  reasonable  care  to  the  end  of  keeping  their  stations,  plat- 
forms, and  grounds,  so  far  as  passengers  will  naturally  resort  to 
them  in  the  nighttime,  properly  lighted,  at  least  for  a  reasonable  time 
before  the  arrival  and  departure  of  any  train;  and  the  cases  are 
numerous  where  actions  for  damages  have  been  sustained  for  the 
failure  to  perform  this  duty,  or  where  the  question  of  negligence  in 
this  particular  has  been  held  to  be  a  question  for  the  jury}"  It  is  to  be 
kept  in  mind  that  the  company  is  not  an  insurer  that  its  stations, 
platforms,  and  grounds,  shall  be  at  all  times  and  under  all  circum- 
stances sufficiently  lighted  to  make  them  safe  for  passengers  or  in- 
tending passengers;  nor  is  the  company,  in  this  respect,  under  the 
obligation  of  exercising  that  extraordinary  care  which  the  law  re- 
quires it  to  exercise  for  the  safety  of  passengers  on  its  vehicles,  but 


ger  fell  at  night  into  an  excavation 
in  its  grounds  and  was  injured,  the 
company  was  held  liable:  Oldright 
v.  Grand  Trunk  R.  Co.,  22  Ont.  App. 
286.  Contrary  to  this,  a  more  com- 
placent court  has  held  that  a  rail- 
road company  is  not,  as  matter  of 
law,  negligent  in  permitting  a 
broken  place  to  remain  in  a  station 
platform,  but  that  the  question  of 
Its  negligence  is  for  the  jury  under 
all  the  circumstances:  Missouri  &c. 
R.  Co.  V.  Wylie  (Tex.  Civ.  App.),  26 
S.  W.  Rep.  85  (no  ofe.  rep.). 

"  Stewart  v.  International  &c.  R. 
Co.,  53  Tex.  289,  296. 

*>  McDonald  v.  Illinois  &c.  R.  Co., 
88  Iowa  345;  s.  c.  55  N.  W.  Rep.  102; 
Moses  V.  Louisville  &c.  R.  Co.,  39  La. 
An.  649;  s.  c.  2  South.  Rep.  567; 
Grimes  v.  Pennsylvania  Co.,  36  Fed. 
Rep.  72;  Alabama  &c.  R.  Co.  v.  Ar- 
nold, 84  Ala.  159;  s.  c.  5  Am.  St.  Rep. 
354;  Reynolds  v.  Texas  &c.  R.  Co., 
37  La.  An.  694;  Wallace  v.  Wilming- 
ton &c.  R.  Co.,  8  Houston  (Del.)  529; 
s.  c.  18  Atl.  Rep.  818;  Skottowe  v. 
Oregon  &c.  R.  Co.,  22  Or.  430;  s.  c. 
16  L.  R.  A.  593;  12  Rail.  &  Corp.  L. 
J.  112;  30  Pac.  Rep.  222;  Stewart  v. 
International   &c.    R.    Co.,    53    Tex. 


289;  Alexandria  &c.  R.  Co.  v.  Hern- 
don,  87  Va.  193;  s.  c.  15  Va.  L.  J. 
118;  12  S.  E.  Rep.  289;  Stafford  v. 
Hannibal  &c.  R.  Co.,  22  Mo.  App. 
333;  s.  c.  4  West.  Rep.  790  (light  and 
guard  their  platforms) ;  Buenemann 
V.  St.  Paul  &c.  R.  Co.,  32  Minn.  390; 
Hiatt  V.  Des  Moines  &c.  R.  Co.,  96 
Iowa  169;  s.  c.  64  N.  W.  Rep.  766 
(light  its  station  platform);  Fox  v. 
New  York,  5  App.  Div.  (N.  Y.)  349; 
s.  c.  39  N.  Y.  Supp.  309;  Missouri  &c. 
R.  Co.  V.  Turley  (Ind.  Ter.  App.),  37 
S.  W.  Rep.  52  (no  off.  rep.) ;  Missouri 
&c.  R.  Co.  V.  Miller,  15  Tex.  Civ. 
App.  428;  s.  c.  39  S.  W.  Rep.  583 
(under  the  Texas  statute);  Bishop 
V.  Chicago  &c.  R.  Co.,  67  Wis.  610; 
Alabama  &c.  R.  Co.  v.  Arnold,  80 
Ala.  600;  Texas  &c.  R.  Co.  v.  Reich 
(Tex.  Civ.  App.),  32  S.  W.  Rep.  817 
(no  off.  rep.)  (under  Texas  stat- 
ute) ;  Wentworth  v.  Eastern  R.  Co., 
143  Mass.  248;  s.  c.  3  N.  E.  Rep.  355; 
Jordan  v.  New  York  &c.  R.  Co.,  165 
Mass.  346;  s.  c.  32  L.  R.  A.  101;  43 
N.  E.  Rep.  Ill;  Missouri  &c.  R.  Co. 
V.  Neiswanger,  41  Kan.  621;  s.  c.  21 
Pac.  Rep.  582;  Waller  v.  Missouri 
&c.  R.  Co.,  59  Mo.  App.  410. 
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that  the  measure  of  its  duty  in  this  respect  is  the  exercise  of  what  is 
termed  ordinary  or  reasonable  care.^^ 

§  2692.  Instances  of  Negligence  in  Failing  to  Keep  Premises 
Lighted. — Negligence  in  this  particular  has  been  ascribed  to  the 
carrier  where  a  passenger  was  injured  by  falling  down  an  open  and 
unlighted  flight  of  stairs  at  the  end  of  a  station  house  ;^^  where  an 
aged  woman  was  put  off  at  her  destination  in  the  nighttime,  at  a 
station  neither  open  nor  lighted,  and  without  any  one  in  attendance 
to  give  her  the  necessary  directions,  whereby  she  was  injured  in 
wandering  about  the  premises,  although  not  by  reason  of  their  de- 
fective construction;^^  where  a  railroad  company  failed  to  keep  its 
station  platform  lighted,  in  consequence  of  which  a  passenger 
stumbled  over  a  box  resting  thereon,  although  the  box  was  not  placed 
there  by  the  company  or  by  the  company's  servants  f*  where  a  female 
passenger  was  injured  by  falling  through  a  dangerous  hole  in  the 
floor  of  an  unlighted  toilet-room  in  a  railway  station,  the  door  to 
which  was  open  from  the  waiting-room  ;*°  where  a  passenger  was  in- 
jured in  consequence  of  stepping  from  the  rear  end  of  a  car  in  the 
nighttime,  that  end  not  being  opposite  the  platform,  and  the  plat- 
form being  unlighted,  although  if  he  had  known  of  the  fact,  he  might 
have  had  a  safe  egress  from  the  front  end,  which  was  opposite  the 
platform;^'  where  a  passenger  was  injured  while  attempting  to  hoard 
a  sleeping  car  at  night,  which  was  left  standing  outside  the  yards, 
while  walking  along  a  sidewalk  erected  by  the  company  under  a  con- 
tract with  the  city,  from  which  the  passenger  fell  because  of  the 

°'  Hiatt  V.  Des  Moines  &c.  R.  Co.,  door    of    the    toilet-room    had    re- 

96  Iowa  169;  s.  c.  64  N.  W.  Rep.  766  mained  open  for  a  long  period  of 

(light  its  station  platform).  time,  and  that  it  had  been  left  open 

^  Beard  v.  Connecticut  &c.  R.  Co.,  when   persons   entered   the   station 

48  Vt.  101.  house  for  the  purchase  of  tickets, 

^  Patten  v.  Chicago  &c.  R.  Co.,  32  was  an  invitation  to  passengers  hav- 

Wis.  524.  ing  occasion  to  use  a  toilet-room,  to 

**  Waller  v.  Missouri  &c.  R.  Co.,  59  enter  it,  although  there  was  no  light 
Mo.  App.  410.  The  fact  that  a  por-  either  in  the  toilet-room  or  in  the 
tion  of  a  continuous  station  plat-  waiting-room,  except  such  as  came 
form  was  intended  by  a  railroad  from  the  ticket  office:  Jordan  v. 
company  to  be  used  for  handling  New  York  &c.  R.  Co.,  supra.  Nor 
freight,  baggage,  and  express  mat-  was  the  female  passenger,  thus  in- 
ter, will  not  relieve  the  company  jured  by  falling  through  a  danger- 
from  liability  to  a  passenger  injured  ous  hole  in  the  floor  of  the  unlighted 
because  of  its  failure  to  light  such  toilet-room,  guilty  of  contributory 
portion  of  the  platform,  where  it  negligence  as  a  matter  of  law,  where 
was  in  fact  used  by  the  company  as  it  appeared  that  she  fell  while  feel- 
a  means  of  reaching  and  leaving  its  ing  with  her  hands  for  the  seat: 
passenger  trains:  Waller  v.  Mis-  Jordan  v.  New  York  &c.  R.  Co., 
souri  &c.  R.  Co.,  59  Mo.  App.  410.  supra. 

I   «°  Jordan  v.  New  York  &c.  R.  Co.,  *«  McDonald  v.  Illinois  &c.  R.  Co., 

165  Mass.  346;  s.  c.  32  L.  R.  A.  101;  88  Iowa  345;  s.  c.  55  N.  W.  Rep.  102. 
43  N.  E.  Rep.  111.    The  fact  that  the 
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passage-way  not  being  sufficiently  lighted,  the  company  furnishing 
no  one  to  guide  him.'^  So,  where  a  railway  company  left  its  coaches 
outside  of  its  yard,  and  in  such  a  position  as  to  obstruct  the  light  from 
the  ordinary  street  lamps,  so  that  the  approach  to  one  of  them,  which 
a  passenger  was  entitled  to  board,  was  inadequately  lighted,  in  con- 
sequence of  which  he  was  injured,  it  was  held  that  the  railway  com- 
pany was  liable.'^  So,  a  petition  which  charged  that  the  plaintiff 
was  injured  after  having  alighted  from  the  defendant's  train,  by 
reason  of  the  defendant's  neglect  of  duty  in  not  providing  proper 
lights  and  accommodations  for  passengers  at  its  freight  depot,  at 
which  the  train  had  stopped,  was  held  good  on  demurrer.*® 

§  2693.  Other  Such  Instances. — So,  the  liability  of  a  carrier  hy 
water  to  have  its  boat  landing  properly  lighted  in  the  nighttime, 
is  not  released  by  the  fact  that  its  boat  does  not  start  before  morn- 
ing, where  passengers  are  entitled  to  enter  the  boat  at  night,  and  are 
provided  with  sleeping  accommodations  thereon,  though  at  an  extra 
charge. °°  On  the  other  hand,  the  failure  of  the  carrier  to  perform 
this  duty  does  not  make  him  an  insurer  of  every  accident  which 
may  happen  to  a  passenger  while  the  duty  remains  unperformed; 
but  this  failure  of  duty  must,  as  in  other  cases,  contribute  sub- 
stantially to  the  injury  of  the  passenger."^  It  seems  clear  that  the 
obligation  of  a  railway  company  to  have  its  stations  lighted,  at  which 
its  trains  arrive,  or  from  which  they  depart,  in  the  nighttime,  is 
not  dependent  upon  the  question  whether  the  town  is  of  such  a  char- 
acter as  to  have  its  streets  lighted  by  means  of  gas  or  electricity; 
though  it  has  been  held  that  a  railway  company  need  not  have  its 
platforms  lighted  with  gas  or  electricity  at  villages  where  these  lights 
are  not  used.'^ 

"  Moses  V.  Louisville  &c.  R.  Co.,  that  whether  It  is,  under  given  cir- 

39  La.  An.  649;  s.  c.  2  South.  Rep.  cumstances,  negligence  in  a  railroad 

567.  company  not  to  provide  lights  at  a 

^  Moses  V.  Louisville  &c.  R.  Co.,  -freight  depot  is  a  question  of  fact 

39  La.  An.  649;  s.  c.  2  South.  Rep.  for  the  jury:     Stewart  v.  Interna- 

567.  tional    &c.    R.    Co.,     53     Tex.     289. 

^  Stewart  v.  International  &c.  R.  Where   the   action   was  to   recover 

Co.,  53  Tex.  289.  damages    for    an    injury    received 

"  Skottowe  V.  Oregon  &c.  R.  Co.,  from  the  defective  construction  of  a 

22  Or.  430;  s.  c.  16  L.  R.  A.  593;  12  paved  walk  upon  the  grounds  of  a 

Rail.  &  Corp.  L.  J.  112;  30  Pac.  Rep.  railway  carrier,  and  from  the  insuf- 

222.  flcient  lighting  of  the  grounds,  and 

'^  Dunn  V.  Pennsylvania  &c.  R.  Co.  two  witnesses  testified  for  the  de- 

(Pa.),  47  Phila.  Leg.  Int.  524;   Chi-  fendant,  on  their  direct  examination, 

cago  &c.  R.  Co.  V.  Trotter,  60  Miss,  that  the  gas  burner  was  lighted  at 

442.  the  time   of  the   accident;    but  on 

°^  Sargent  v.  St.  Louis  &c.  R.  Co.,  their    cross-examination,    they    ad- 

114  Mo.  348;  s.  c.  19  L.  R.  A.  460;  mitted  that  they  had  no  recollection 

21  S.  W.  Rep.  823.    It  has  been  held  as  to  how  it  was  on  that  particular 
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§  2694.    Further  Illustrations  Showing  the  Extent  of  this  Duty. — 

If,  in  the  ordinary  course  of  transportation,  it  is  necessary  for  a  pas- 


night,  but  that  their  knowledge  was 
■derived  from  the  fact  that  it  was 
always  the  practice  to  light  it, — it 
was  held  that  the  plaintiff  should  be 
permitted  to  show  that  there  was 
no  such  practice:  Wentworth  v. 
Eastern  R.  Co.,  143  Mass.  248;  s.  c. 
3  N.  E.  Rep.  355.  A  railway  com- 
pany is  not  relieved  from  the  duty 
prescribed  by  the  Texas  statute 
(Sayles  Tex.  Sup.  Rev.  Stat.,  art. 
4238)  of  keeping  its  depot  lighted, 
because  the  depot  is  owned  by  an- 
other company  which  is  under  con- 
tract with  it  to  keep  the  same  light- 
ed, and  because  it  is  also  used  by 
other  companies:  Texas  &c.  R.  Co. 
V.  Reich  (Tex.  Civ.  App.),  32  S.  W. 
Rep.  817  (no  off.  rep.)  (under  Texas 
statute).  Circumstances      under 

which  a  female  passenger  is  not 
guilty  of  contributory  negligence  as 
matter  of  law  in  falling  off  a  rail- 
way platform  at  a  place  where  there 
is  a»descent  of  four  feet  which  she 
is  unable  to  see  by  reason  of  the 
platform  being  unlighted :  Missouri 
&c.  R.  Co.  V.  Turley  (Ind.  Terr. 
App.),  37  S.  W.  Rep.  52  (no  off. 
rep.).  That  in  the  case  of  such  an 
action,  it  can  not  be  assumed,  as 
matter  of  law,  that  the  want  of  light 
was  not  the  efficient  cause  of  the 
false  step  and  the  consequent  fall 
of  the  plaintiff, — see  Missouri  &c.  R. 
Co.  v.  Neiswanger,  41  Kan.  621;  s.  c. 
21  Pac.  Rep.  582.  Allegations  in 
a  complaint  that  the  plaintiff  pur- 
chased a  ticket  at  one  of  the  sta- 
tions of  the  defendant  company; 
that  in  consideration  of  such  pur- 
chase the  defendant  contracted  to 
furnish  the  plaintiff  a  suitable  and 
customary  place  to  wait  for  the  ar- 
rival and  departure  of  the  train,  in 
the  ladies'  waiting-room;  that  it  was 
dark,  and  the  said  waiting-room 
was  not  then  lighted;  that  the 
plaintiff  requested  the  defendant  to 
light  the  lamps  therein  so  that  she 
might  occupy  said  room,  but  that 
the  defendant  refused  to  light  said 
lamps  or  any  of  them,  and  accom- 
panied said  refusal  with  language 
grossly  insulting  and  derogatory  to 
the  plaintiff,  to  her  great  injury — 
have  been  held  to  state  a  cause  of 
action  upon  contract:  Bishop  v. 
Chicago  &c.  R.  Co.,  67  Wis.  610.  Ac- 
cording to  the  Court  of  Appeals  of 
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Kentucky,  a  railroad  company  is  not 
bound  to  light  that  side  of  its  track 
on  which  no  platform  is  maintained, 
where,  on  the  opposite  side,  there 
is  a  commodious  and  well-lighted 
platform  for  the  egress  of  passengers 
from  trains  during  the  nighttime,  so 
as  to  admonish  passengers  that  the 
platform  is  used  for  passengers  to 
the  exclusion  of  the  ground  on  the 
other  side  of  the  track;  it  is  sufficient 
if  the  platform  is  so  lighted  that, 
by  the  exercise  of  ordinary  care,  the 
passengers  can  ascertain  that  it  is 
the  platform  used  for  passengers: 
Louisville  &c.  R.  Co.  v.  Ricketts,  96 
Ky.  44;  s.  c.  18  Ky.  L.  Rep.  687;  37 
S.  W.  Rep.  952.  In  an  action  to  re- 
cover damages  sustained  by  a  fe- 
male passenger  in  stepping  from  an 
unlighted  station  platform,  an  in- 
struction assuming  various  contro- 
verted facts,  was  held  erroneous: 
Dekalb  &c.  R.  Co.  v.  Rowell,  74  111. 
App.  191.  Whether  or  not  the  fail- 
ure of  a  railway  company  to  main- 
tain lights  in  such  a  position  as  to 
show  the  space  between  a  car  and  a 
station  platform,  which  is  wider 
than  the  short  step  which  one  pass- 
ing out  of  the  car  with  others  is 
forced  to  take,  is  negligence  toward 
a  passenger  injured  by  stepping  into 
such  space  in  the  dark, — was  held 
a  question  for  the  jury.  Fox  v.  New 
York,  5  App.  Div.  (N.  Y.)  349;  s.  c. 
39  N.  Y.  Supp.  309.  For  an  amend- 
inent  of  a  complaint  claiming  dam- 
ages by  reason  of  negligence  in  not 
keeping  the  railway  station  of  the 
defendant  lighted,  whereby  the 
plaintiff  was  injured  by  a  fall  from 
its  platform,  with  reference  to  the 
question  of  stating  a  new  cause  of 
action  in  connection  with  the  stat- 
ute of  limitations, — see  Alabama  &c. 
R.  Co.  V.  Arnold,  80  Ala.  600.  A  rail- 
way carrier  is  not  required  to  con- 
struct a  depot  platform  of  sufficient 
length  to  furnish  suitable  means 
to  enable  passengers  to  get  off 
the  train  at  either  end  of  every 
passenger  car  on  the  train:  Gulf 
&c.  R.  Co.  V.  Warlick  (Ind. 
Terr.  App.),  35  S.  W.  Rep.  235; 
4  Am.  &  Eng.  Rail.  Cas.  (N.  S.) 
32  (no  off.  rep.).  On  a  question  of 
negligence  in  a  railroad  company 
for  failure  to  have  proper  accom- 
modations for  passengers  waiting 
ior  trains,  or  any  lights  for  a  sta- 
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senger  to  leave  the  train  and  proceed  a  considerable  distance  over  the 
company's  premises  for  the  purpose  of  taking  another  train,  he  has 
the  right  to  assume  that  the  way  provided  for  the  purpose  may  be 
used  vi^ith  safety  even  on  a  dark  night."^  In  one  case**  the  plaintiff's 
intestate,  having  been  carried  beyond  his  destination  in  the  night 
time,  was  instructed  by  the  conductor  of  the  train  to  go  on  to  a 
station  at  which  a  train  would  be  met  going  in  the  opposite  direction, 
on  which  he  might  return.  The  train  reached  this  station  at  about 
two  o'clock  in  the  morning,  and  stopped  at  a  water-house  about  two 
hundred  and  fifty  feet  west  of  the  station.  The  passenger  imme- 
diately got  out,  and,  without  making  any  inquiries,  walked  between 
the  tracks  with  the  intention  of  taking  the  westward-bound  train 
which  stood  at  a  water-tank  about  two  hundred  feet  east  of  the  sta- 
tion. There  were  no  lights  at  the  station  house  which  he  passed,  and 
none  upon  the  premises  except  upon  the  trains.  While  passing  along- 
side the  train  which  he  was  about  to  enter,  he  fell  into  an  excavation 
dose  to  the  track,  which  had  formerly  been  used  as  a  cattle-guard, 
and  was  seriously  injured.  It  appeared  that  the  station  house  was 
not  open  for  that  train,  and  that  passengers  occasionally  got  on  board 
of  it  at  the  water-tank,  as  this  passenger  was  endeavoring  to  do ;  but 
there  was  a  conflict  of  testimony  as  to  whether  the  train,  after  leaving 
the  water-tank,  always  stopped  at  the  station  house  for  passengers. 
It  was  held  that  it  was  a  question  for  the  jury  whether  the  passenger 
was  guilty  of  negligence  in  endeavoring  to  reach  the  train  as  he  did, 
M'ithout  making  inquiries  as  to  whether  either  train  would  stop  at 
the  station ;  and  further,  that,  under  the  circumstances,  the  jury  were 
authorized  to  find  the  defendant  guilty  of  negligence  in  leaving  the 
grounds  in  so  dangerous  a  condition,  there  being  evidence  that  pas- 

tion  platform,  or  guards  or  railings  walking  there:  Gunderman  v.  Mis- 
for  it  where  there  are  no  steps,  in  souri  &c.  R.  Co.,  58  Mo.  App.  370. 
consequence  of  which  a  person  wait-  It  is  the  duty  of  a  railroad  com- 
ing for  a  train  fell  from  the  plat-  pany,  under  Tex.  Acts  1889,  ch.  23, 
form  and  was  injured,  evidence  that  p.  19,  to  keep  all  of  its  passenger 
other  persons  had  also  fallen  at  the  depots,  and  not  alone  those  at  the 
same  place  under  similar  circum-  junction  of  railroads,  warm,  and 
stances  is  admissible:  Missouri  &c.  lighted  and  open  to  passengers  a 
R.  Co.  v.  Neiswanger,  41  Kan.  621;  reasonable  time  before  the  arrival 
s.  c.  21  Pac.  Rep.  582.  A  railroad  and  after  the  departure  of  passenger 
company  which  has  furnished  a  safe,  trains:  Texas  &c.  R.  Co.  v.  Mays, 
convenient,  and  well-lighted  plat-  4  Wills.  (Tex.  Civ.  App.)  225;  s.  c. 
form  in  front  of  its  depot  is  not  lia-  15  S.  W.  Rep.  43. 
ble  for  an  injury  to  a  passenger  "^  Hulbert  v.  New  York  &c.  R.  Co., 
who,  while  waiting  for  a  train,  falls  40  N.  Y.  145;  Knight  v.  Portland  &c. 
into  a  pit  while  walking  Into  the  R.  Co.,  56  Me.  234.  Contra,  Palki- 
darkness  on  a  platform  at  the  back  ner  v.  Great  Southern  &c.  R.  Co., 
of  the  depot  which  was  not  in-  Irish  Rep.  5  C.  L.  213. 
tended  for  passengers, — especially  "  Hulbert  v.  New  York  &c.  R.  Co., 
where  the  exercise  of  ordinary  care  40  N.  Y.  145. 
would   have   shown   the   danger   of 
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sengers  often  got  into  this  train  while  standing  at  the  water-tank 
near  the  dangerous  place.""  So,  in  another  case,""  the  plaintiff,  a 
passenger  by  the  defendant's  railway,  was  set  down  after  dark  on 
the  side  of  the  line  opposite  to  the  station  and  place  of  egress.  The 
train  was  detained  more  than  ten  minutes,  and  from  its  length 
blocked  up  the  ordinary  crossing  to  the  station,  which  was  on  the 
level.  The  ticket-collector  stood  near  the  crossing  with  a  light,  tell- 
ing the  passengers,  as  they  delivered  their  tickets,  to  "pass  on."  The 
plaintiff  passed  down  the  train  to  cross  behind  it,  and,  on  account  of 
the  place  being  unlighted,  fell  over  some  baggage  which  had  been  put 
ofE  the  train,  and  was  injured.  It  was  the  practice  of  passengers  to 
cross  behind  the  train  when  long,  without  interference  from  the 


"^  See,  also,  Dillaye  v.  New  York 
&c.  R.  Co.,  56  Barb.  (N.  Y.)  30;  s.  c. 
afli'd  40  How.  Pr.  (N.  Y.)  373;  and 
tlie  very  similar  case  of  Martin  v. 
Great  Northern  R.  Co.,  16  C.  B.  179. 

^  Nicholson  v.  Lancashire  &c.  R. 
Co.,  3  Hurl.  &  Colt.  534;  s.  c.  Thomp. 
Carr.  Pass.  85.  In  another  case,  it 
was  necessary  to  transfer  the  pas- 
sengers on  a  dark  and  rainy  night 
from  one  train  to  another,  at  a  point 
where  there  was  no  station,  on  ac- 
count of  the  wrecking  of  a  freight 
train,  which  blockaded  the  track. 
Between  the  two  trains  was  a  ditch 
about  three  feet  deep,  which  had  to 
be  crossed,  over  which  was  placed 
a  plank  for  the  use  of  passengers. 
A  fire  had  been  built  by  the  train- 
men, not  very  far  from  the  crossing 
of  the  ditch,  and  there  were  many 
lanterns  in  the  hands  of  different 
employes  scattered  about  the  vicin- 
ity, but  the  attention  of  passengers 
was  not  particularly  directed  to  the 
ditch.  The  plaintiff,  a  passenger,  in 
endeavoring  to  go  from  one  train  to 
the  other,  fell  into  this  ditch  and 
broke  his  leg,  for  which  injury  the 
defendants  were  held  responsible, 
as  arising  from  their  neglect  of  nec- 
essary precautions:  Vicksburg  &c. 
R.  Co.  V.  Howe,  52  Miss.  202.  In 
still  another  case,  the  facts  were, 
that  the  plaintiff  presented  himself 
at  the  station  just  as  the  train  was 
about  to  start.  He  desired  to  go  on 
the  "up  line."  The  station  was  so 
constructed  that  passengers  wish- 
ing to  go  to  a  train  on  the  "up  line" 
must  cross  the  "down  line,"  for 
which  purpose  there  was  at  the  end 
of  the  platform  of  the  "down  line" 
a  crossing  at  right  angles  to  the 


platform  on  the  other  side.  When 
the  plaintiff  arrived  at  the  station, 
he  was  told  that  he  was  in  time,  but 
received  no  directions  as  to  how  the 
train  was  to  be  reached.  Being  in 
a  hurry,  he  did  not  observe  the 
crossing;  but,  seeing  the  red  lights 
of  the  train  at  some  little  distance 
up  the  line,  he  ran  straight  on  from 
the  end  of  the  platform,  and  came 
in  contact  with  a  switch  handle, 
which  injured  him.  There  was  con- 
tradictory evidence  as  to  the  suffi- 
ciency of  the  light  at  the  station.  It 
was,  however,  conceded  that  there 
was  no  light  at  the  switch,  and  no 
fence  or  railing  to  prevent  persons 
from  walking  down  an  inclined 
plane  at  the  end  of  the  station  and 
onward  to  the  point  where  the  in- 
jury was  received.  On  these  facts, 
the  question  of  plaintiff's  negligence 
(the  defense  being  that  the  acci- 
dent was  due  entirely  to  the  plaint- 
iff's negligence)  was  held  to  be  prop- 
erly submitted  to  the  jury,  who 
found  for  the  plaintiff:  Martin  v. 
Great  Northern  R.  Co.,  16  C.  B.  179. 
See,  also,  Dillaye  v.  New  York  &c. 
R.  Co.,  56  Barb.  (N.  Y.)  30;  s.  c. 
aff'd  40  How.  Pr.  (N.  Y.)  373.  It  has 
been  held  that  the  railway  company 
is  under  no  duty  to  one  who  enters 
cars  to  procure  a  seat  for  his  wife, 
and  of  whose  intention  the  company 
is  ignorant,  to  light  its  platform  at 
an  unusual  place :  Missouri  &c.  R.  Co. 
V.  Miller,  8  Tex.  Civ.  App.  241;  s.  c. 
27  S.  W.  Rep.  905.  Nor  is  it  negli- 
gent in  failing  to  light  its  grounds 
at  a  place  where  there  is  no  station, 
merely  to  illuminate  a  passing  train 
and  its  platforms:  Ward  v.  Chi" 
cago  &c.  R.  Co.,  61  111.  App.  530. 
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servants  of  the  company.     These  facts  disclosed  evidence  for  the  jury 
of  negligence  on  the  part  of  the  company. 

§  2695.  Cases  of  Defective  Platforms  where  the  Carrier  was  Ex- 
onerated.— On  the  other  hand,  where  the  action  against  a  railway 
company  proceeded  upon  the  ground  of  its  negligence  in  leaving  its 
station  platform  in  an  unsafe  condition,  it  was  held  that  negligence 
could  not  be  predicated  upon  the  act  of  the  company  in  leaving 
a  space  of  two  and  a  half  inches  between  its  station  platform  and  the 
steps  of  a  car  standing  alongside  f  nor  upon  the  mere  existence  of  an 
opening  between  a  car  upon  the  Brooklyn  Bridge  and  the  platform 
constructed  for  the  use  of  passengers,  where  the  passenger  was  in- 
jured by  being  pushed  so  as  to  fall  into  the  opening, — it  appearing 
that,  since  the  construction  of  the  bridge,  not  one  of  the  large  num- 
ber of  persons  passing  over  it  had  been  injured  by  reason  thereof ;°' 
nor  upon  the  fact  that  a  station  platform  is  constructed  so  near  the 
track  that  a  portion  of  the  engine  projects  over  it,  where  the  platform 
is  wide  enough  to  afford  plenty  of  room  to  stand  in  safety  ;°^  nor 
upon  the  failure  of  the  carrier,  at  a  seaside  summer  resort  used  gen- 
erally for  pleasure  excursions,  to  keep  its  platforms,  cars  and  trains 
fenced  in,  or  enclosed,  or  to  keep  a  servant  by  them  to  warn  people 
not  to  get  on  or  by  them,  at  a  time  when  the  trains  are  not  run- 
ning;^°°  nor  upon  the  fact  of  allowing  some  milh  cans  to  stand  upon 
its  platform  at  a  flag  station  in  a  sparsely-settled  district  where  it 
kept  no  agent,  over  which  obstructions  a  female  passenger  stumbled 
in  attempting  to  board  a  train,  and  was  injured  j^"^  nor  upon  the  fact 
that  a  runaway  horse  not  in  the  use  of  the  railway  company,  nor  in 
its  care,  nor  frightened  by  any  act  done  by  it,  gets  upon  the  station 
platform  of  the  company  through  a  space  not  more  than  four  feet 
wide,  between  a  locomotive  and  a  telegraph  pole,  and  injures  a  pas- 
senger;^"^ nor  because  a  person  standing  on  a  platform  waiting  for  a 
train  after  having  purchased  his  ticket,  is  struck  and  injured  by  the 
body  of  another  person  who  is  killed  by  a  passing  train, — the  court 
being  of  opinion  that  the  proximate  cause  of  the  injury  was  not  the 
negligence  of  the  railway  company,  but  was  that  of  the  deceased  per- 
son, and  that  the  plaintiff  had  no  higher  right  of  action  against  the 

"  Hodges  V.  New  Hanover  Transit  ^"  Hodges  v.  New  Hanover  Transit 

Co.,  107  N.  C.  576.  Co.,  107  N.  C.  576;  s.  c.  12  S.  E.  Rep. 

™Fox  V.  New  York,  70  Hun   (N.  597. 

Y.)  181;  s.  c.  53  N.  Y.  St.  Rep.  902;  ^'^  Falls  v.   San  Francisco  &c.  R. 

24  N.  Y.  Supp.  43.  Co.,  97  Cal.  114;   s.  c.  31  Pac.  Rep. 

™  Chicago  &c.  R.  Co.  v.  Mahara,  47  901. 

111.  App.  208.    This  is  a  grossly  un-  "=  Brooks  v.   Old   Colony  R.   Co., 

tenable  decision.     Such  a  platform  168  Mass.  164;   s.  c.  46  N.  E.  Rep. 

is  a  mere  death  trap.  566. 
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railway  company  than  he  would  have  had  if  he  had  been  injured  at 
any  other  place  where  he  had  a  lawful  right  to  be;^"^  nor  upon  the 
fact  of  an  injury  to  a  passenger  who,  while  waiting  for  a  train  in 
the  night,  walks  in  the  darkness  on  a  platform  at  the  rear  of  the 
station  building,  which  is  not  intended  for  passengers,  and  falls  into 
a  pit  and  is  injured, — ^the  company  having  provided  a  safe  and  con- 
venient platform  in  front  of  its  station  house,  and  where  the  exercise 
of  ordinary  care  would  have  shown  the  danger  of  walking  where 
the  plaintiff  did."* 

§  2696.    Care  of  Platform  Maintained  Jointly  by  Two  Companies. — 

Where  a  station  platform  is  maintained  jointly  by  two  railway  com- 
panies, for  the  purpose  of  enabling  passengers  to  pass  from  the  sta- 
tion of  one  of  the  companies  to  that  of  the  other,  and  is  negligently 
left  in  an  unsafe  condition,  either  or  both  com,panies  will  be  liable  to 
a  passenger  receiving  injuries  in  consequence  of  such  unsafe  condition, 
on  the  principle  of  being  joint  tort-feasors.^"^ 

§  2697.    Eight  of  Passenger  to  Assume  that  the  Platform  is  Safe. — 

In  the  absence  of  knowledge  to  the  contrary,  or  of  some  circumstance 
putting  him  upon  inquiry,  a  passenger,  or  an  intending  passenger, 
obviously  has  the  right  to  assume  that  the  carrier  has  done  his  duty 
in  this  particular.  For  example,  he  has  a  right  to  assume  that  the 
platform  of  a  railway  passenger  station,  intended  for  the  use  of 
passengers  in  boarding  and  alighting  from  trains,  is  in  a  reasonably 
safe  condition  for  that  purpose. ^°^     Therefore,  it  is  not  contributory 

"'Wood  v.  Pennsylvania  R.  Co.,  adjoining  stations,  whicli  tlie  pas- 
177  Pa.  St.  306;  s.  c.  35  L.  R.  A.  199;  sengers  of  each  used  indifferently, 
35  Atl.  Rep.  699;  cited  and  followed  one  of  these  companies  was  held  re- 
in Bvansville  &c.  R.  Co.  v.  Welch,  25  sponsible  for  an  injury  from  the 
Ind.  App.  308;  s.  c.  58  N.  E.  Rep.  88.  careless  operation  of  a  truck,  laden 

™  Gunderman  v.  Missouri  &c.  R.  with  baggage,  by  a  porter  of  the 
Co.,  58  Mo.  App.  370.  Nor  is  a  rail-  company  owning  the  premises,  to  a 
road  company  which  has  construct-  person  who  was  neither  a  passenger 
ed  and  maintains  a  platform  rea-  of  theirs  nor  on  the  premises  of  the 
sonably  safe  for  the  purposes  for  company  on  any  business  in  which 
which  it  is  used,  liable  for  an  injury  they  were  interested,  but  the  pas- 
received  by  one  while  walking  over  senger  of  another  company.  But 
it,  caused  by  his  stubbing  his  toe,  this  was  on  the  principle  of  respond- 
whether  such  person  was  using  care  eat  superior,  as  the  act  causing  the 
and  prudence  as  a  reasonably  pru-  injury  was  one  of  misfeasance  done 
dent  man  or  not:  Dillingham  v.  by  a  servant  of  the  defendants  in 
Teeling  (Tex.  Civ.  App.),  24  S.  W.  the  course  of  his  employment:  Teb- 
Rep.  1094  (no  off.  rep.).  butt  v.  Bristol  &c.  R.  Co.,  L.  R.  6 

™ Lucas  V.  Pennsylvania  Co.,  120  Q.  B.  73;   s.  c.  40  L.  J.   (Q.  B.)  78; 

Ind.     205;     s.    c.     21     N.    E.    Rep.  32  L.  T.  (N.  S.)  772. 

968;  Gulf  &c.  R.  Co.  v.  Glenk,  9  Tex.  "»Dobiecki  v.  Sharp,  88  N.  Y.  203; 

Civ.  App.  599;   s.  c.  30  S.  W.  Rep.  Weston  v.  New  York  &c.  R.  Co.,  73 

278.    Compare  Vol.  II,  §§  1856,  1956.  N.  Y.  595. 
Where  two  railway  companies  had 
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negligence,  as  matter  of  law,  for  a  passenger  going  to  reach  his  train, 
to  attempt  to  pass  over  a  station  platform  when  there  is  ice  and  snow 
upon  it.  The  duty  of  the  railway  carrier  is  not  wholly  performed 
by  appointing  servants  whose  duty  it  is  to  keep  the  platform  safe, 
but  it  is  bound  to  take  reasonable  care  and  to  maintain  a  reasonable 
inspection,  to  the  end  that  it  shall  be  reasonably  safe  in  point  of 
faet.^"'  This  obligation  of  a  railway  company  to  see  that  its  plat- 
forms are  reasonably  safe,  is  not  confined  to  passengers  or  to  intend- 
ing passengers;  but  it  extends  to  all  persons  who  may  be  lawfully 
there, — as,  for  example,  to  persons  who  assemble  there  to  meet  their 
friends  upon  incoming  trains;  and  if  they  are  injured  through  the 
defective  condition  of  the  station  platform,  without  fault  on  their 
own  part,  the  company  will  be  liable  to  them  in  damages.^"^  On  the 
same  principle,  a  railway  company  becomes  liable  to  a  person  who  has 
come  upon  its  platform  to  see  a  female  relative  safely  on  board  its 
train,  and  who  is  killed  by  stumbling  on  an  obstruction  on  the  plat- 
form and  rolling  under  the  train,  although  in  leaving  the  platform, 
he  does  not  take  the  nearest  practicable  route  to  his  home.^"^  Eailway 
station  platforms  may  be  rendered  defective  not  only  through  neg- 
ligence in  the  manner  in  which  they  have  been  constructed,  or 
negligence  in  the  manner  in  which  they  are  kept  in  repair,  but 
through  the  fact  of  dangerous  operations  being  carried  on  upon  them 
by  the  servants  of  the  railway  company.  Thus,  a  frequent  source 
of  injury  to  persons  assembled  upon  railway  station  platforms  arises 
from  the  fact  of  mail  bags  being  thrown  from  moving  trains.  Such 
an  act  is  so  clearly  negligence  that  the  company  will  not  be  relieved 
from  liability  to  a  person  injured  by  it,  from  the  fact  that  mail  bags 
have  been  thrown  in  the  same  manner  without  injuring  any  one  for 
a  number  of  months,  where  the  particular  injury  is  such  as  might 
be  reasonably  foreseen.^^"  Another  source  of  injury  to  persons  upon 
railway  station  platforms  is  the  carelessness  of  baggage  men  in 
drawing  or  shoving  heavy  trucks  loaded  with  baggage  over  the  plat- 
form. This  is  the  usual  way  of  moving  baggage  to  the  proper  place 
to  load  it  upon  a  train,  or  of  moving  it  from  the  place  where  it  is 
unloaded,  to  the  baggage  room ;  but  to  draw  or  to  drive  a  truck  thus 
loaded  through  a  crowd  of  persons  standing  upon  the  platform,  is 
plainly  negligence,  and  it  may  even  amount  to  wantonness,  where 
no  warning  is  given  to  persons  so  standing  about,  to  look  out  for 

'"Weston  V.  New  York  &c.  R.  Co.,  rush,  11  Ind.  App.  192;  s.  c.  37  N.  E. 

supra.  Rep.  954. 

"'Illinois  &c.  R.  Co.  v.  Wall,  53  ""Hughes  v.  Chicago  &c.  R.  Co., 

111.  App.  588.  127  Mo.  447;  s.  c.  30  S.  W.  Rep.  127. 

'"New  York  &c.  R.  Co.  v.  Mush- 
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their  safety.^^^  Under  a  rule  stated  in  a  preceding  paragraph,^'* 
railroad  companies  are  not  held  to  extraordinary  care  in  the  con- 
struction of  their  station  platforms ;  but  the  law  is  generally  satisfied 
when  the  company,  with  respect  to  its  platforms  and  the  approaches 
to  its  cars,  exercises  such  reasonable  care  and  diligence  as  is  demanded 
of  individuals  upon  whose  premises  others  come  by  invitation  or 
inducement  for  the  transaction  of  business,^^^ — a  subject  considered 
in  a  former  volume. ^'^^  Under  this  rule  of  diligence,  a  railroad 
company  may,  without  the  imputation  of  negligence,  continue  to 
use  a  platform  not  obviously  dangerous,  which  has  been  in  daily  use 
for  years,  and  which  has  uniformly  proved  adequate  and  convenient.^^'' 
It  is  not  necessary,  in  order  to  charge  a  railway  company  with  respon- 
sibility for  the  condition  of  a  station  platform,  that  the  platform 
should  have  been  constructed  or  owned  by  the  company;  but  if  the 
trains  of  the  company  have  been  accustomed  to  stop  at  the  platform 
for  the  reception  and  discharge  of  passengers,  an  implied  contract 
that  passengers  may  stop  therefor  will  arise,  and  this  will  carry  with 
it  the  duty  of  keeping  the  platform  in  a  reasonably  safe  condition.^^" 
With  regard  to  the  duty  of  maintaining  a  suitable  station  and  plat- 
form at  any  particular  place,  it  must  be  concluded  that  there  is  no 
iiiuch  duty  except  in  favor  of  passengers  and  intending  passengers, 
Aind  (at  most)  of  persons  who  come  to  see  them  off  or  to  meet  them 
when  they  alight.  This  duty  does  not  extend  to  one  who  takes 
passage  on  a  construction  train,  to  run  over  an  unfinished  railroad, 
who  knows  that  there  is  no  station  at  the  end  of  the  line.^^^ 

™  Illinois  &c.  R.  Co.  v.  Wall,  53  the   testimony  related,   it  was  not 

111.  App.  588.  proper  to  admit  evidence  of  its  con- 

^'^ Ante,  §  2677.  dition  some  time  after  the  injury: 

™  Pennsylvania  Co.  v.  Marion,  104  Pennsylvania  Co.  v.  Marion,  104  Ind. 

Ind.  239;  s.  c.  2  West.  Rep.  236.  239;  s.  c.  2  West.  Rep.  236.     Where 

'"Vol.  I,  §  968,  et  seq.  a  complaint  by  a  passenger  for  in- 

""  Illinois  &c.  R.  Co.  v.  Hobhs,  58  juries  sustained  from  falling  from 

111.  App.  130.  a  depot  platform  insufficiently  light- 

"°  Louisville   &c.   R.   Co.   v.   John-  ed,  alleged  as  a  ground  for  recovery 

ston,  79  Ala.  436.  that   defendant  failed  to   station  a 

"'  Chicago  &c.  R.  Co.  v.  Frazer,  55  guard  on  the  platform  to  warn  pas- 
Kan.  582;  s.  c.  40  Pac.  Rep.  923.-  sengers  of  the  danger  of  falling 
For  an  example  of  a  petition  or  therefrom,  testimony  of  the  con- 
complaint,  in  an  action  against  a  ductor  that  he  did  not  station  any 
railroad  company  for  an  injury  re-  one  on  the  platform  to  notify  pas- 
ceived  by  a  passenger  in  stepping  sengers  of  the  danger  is  relevant: 
from  its  car  upon  the  platform,  Texas  &c.  R.  Co.  v.  Taylor  (Tex. 
from  a  large  wooden  splinter  pene-  Civ.  App.),  58  S.  W.  Rep.  166.  There 
trating  her  foot,  which  was  held  a  Is  a  holding  to  the  effect  that,  under 
good  pleading, — see  Wilkes  v.  West-  a  petition  or  complaint  stating  that 
em  &c.  R.  Co.,  109  Ga.  794;  s.  c.  35  the  defendant  railroad  company,  by 
S.  E.  Rep.  165.  Without  evidence  negligently  permitting  a  hole  to  re- 
that  the  platform  was  substantially  main  in  its  station  platform,  and  by 
in  the  same  condition  at  the  time  of  the  negligence  of  its  servants  in  ex- 
the  injury  as  at  the  time  to  which  tricating  the  plaintiff  from  the  hole 
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§  2698.  Other  Instances  of  Negligence  with  Kespect  to  the  Car- 
rier's Premises. — The  fact  that  the  edges  of  the  steps  of  a  staircase 
at  a  station  were  tipped  with  brass,  which  had  been  worn  smooth  bj 
use,  and  that  l  he  staircase  had  a  wall  on  each  side  without  any  hand- 
rail, was  held  no  evidence  of  negligence,  although  some  metal  might 
have  been  used  for  this  purpose  which  would  not  wear  quite  po 
smooth;  or,  as  Erie,  C.  J.,  said,  a  hand  rail  "might  be  occasionally 
found  convenient, — as,  by  a  man  with  a  wooden  leg,  or  a  very  infirm 
person."^^^  And  so  it  was  no  evidence  of  negligence  that  a  railroad 
company  allowed  a  weighing  machine  to  stand  upon  its  platform, 
quite  out  of  the  course  of  travel,  for  the  purpose  of  weighing  baggage, 
over  which  the  plaintiff  was  pressed  and  injured  by  the  crush  of  a 
large  crowd  upon  a  holiday.^^^  A  railway  company  was  held  not  re- 
sponsible for  injury  to  an  illiterate  person  who  in  the  nighttime,  in 
search  of  the  water-closet,  passed  by  the  door  having  a  light  over  it 
and  the  words  "For  gentlemen,"  and,  opening  a  door  having  over 
it  the  sign  "Lamp-room,"  but  no  light  above  it,  fell  down  some  steps 
which  led  downwards  immediately  from  the  threshold. ^^^  The  car- 
rier is  not  liable  for  injuries  occasioned  by  its  buildings  or  structures 
being  blown  down  by  storms,  where  it  has  used  that  care  and  skill  in 
their  structure  and  maintenance  which  men  of  ordinary  prudence 
and  skill  usually  employ. ^^^ 


after  she  had  fallen  into  it,  injured 
the  plaintiff, — it  is  not  error  to  con- 
fine an  instruction,  which  states  the 
ground  of  recovery,  to  the  negli- 
gence of  the  defendant  in  permit- 
ting the  hole  to  remain  in  the  plat- 
form, excluding  the  negligence  of  its 
servants  in  injuring  the  plaintiff 
while  trying  to  get  her  out  of  it: 
Robertson  v.  Wabash  R.  Co.,  152  Mo. 
382;  s.  c.  53  S.  W.  Rep.  1082. 

'"Grafter  v.  Metropolitan  R.  Co., 
L.  R.  1  C.  P.  300;  s.  c.  Thomp.  Carr. 
Pass.  88;  Crocheron  v.  North  Shore 
&c.  Ferry  Co.,  56  N.  Y.  656;  rev'g  s. 
c.  1  Thomp.  &  C.  (N.  Y.)  446;  Davis 
V.  London  &c.  R.  Co.,  2  Fost.  &  Fin. 
588. 

""  Cornman  v.  Eastern  Counties  R. 
Co.,  4  Hurl.  &  N.  781;  s.  c.  Thomp. 
Carr.  Pass.  76. 

™Toomley  v.  London  &c.  R.  Co., 
3  C.  B.  (N.  S.)  146;  s.  c.  Thomp. 
Carr.  Pass.  72. 

'"Pittsburgh  &c.  R.  Co.  v.  Brig- 
ham,  29  Ohio  St.  374;  s.  c.  Thomp. 
Carr.  Pass.  101.  In  another  case, 
the  plaintiff  was  bitten  by  a  stray 
dog  at  a  railway  station,  while  wait- 
ing for  a  train.     It  was  proved  that 


early  in  the  evening  the  dog 
snapped  at  and  tore  the  dress  of  an- 
other woman  on  the  platform;  that 
an  hour  and  a  half  afterwards  he 
attacked  a  cat  in  the  signal  box, 
near  the  station,  where  he  was 
kicked  out  by  the  porter,  who  saw 
no  more  of  him.  Ten  minutes  later 
the  dog  made  his  appearance  on  the 
platform,  where  he  bit  the  plaintiff. 
It  was  held  that  there  was  no  evi- 
dence to  warrant  a  jury  in  finding 
that  the  company  had  been  guilty  of 
any  negligence  in  keeping  the  sta- 
tion reasonably  safe  for  passengers: 
Smith  V.  Great  Northern  R.  Co.,  L. 
R.  2  C.  P.  4.  State  of  facts  under 
which  a  railroad  company  was  held 
not  liable  for  injuries  sustained  by 
a  passenger,  who  fell  between  the 
step  of  a  car  and  its  station  plat- 
form, upon  only  a  scintilla  of  evi- 
dence and  the  guess  or  supposition 
of  a  single  witness,  that  there  was 
too  much  space  between  the  plat- 
form and  the  steps  and  that  the 
place  was  insufficiently  lighted: 
Rothschild  v.  Central  R.  Co.,  163 
Pa.  St.  49;  s.  c.  29  Atl.  Rep.  702. 
Circumstances  under  which  a  rail- 
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§2699.    This  Duty  Extends  to  Providing  Safe  Passage-Ways.— 

This  duty  extends  to  the  exercise  of  reasonable  care  on  the  part  oi 
the  carrier  to  the  end  of  providing  safe  passage-ways  from  and  to 
its  stations  and  grounds  and  from  and  to  its  trains  or  other  vehicles 
of  transportation.^--  The  reasonable  care  which  the  law  demands 
from  a  railway  carrier  of  passengers,  with  respect  to  its  sidewalks, 
is  said  to  be  the  same  as  that  which  the  law  imposes  upon  a  municipal 
corporation  with  respect  to  its  sidewalks.^-^ 


road  company  was  held  liable  for 
injuries  to  a  passenger  incurred 
without  his  fault,  while  alighting 
at  the  invitation  of  its  employes  at 
a  place  not  reasonably  safe  for  the 
purpose:  Talbot  v.  Chicago  &c.  R. 
Co.,  72  Mo.  App.  291.  State  of  facts, 
in  an  action  against  a  railroad  com- 
pany to  recover  damages  for  an  in- 
jury received  by  the  plaintiff  in 
stepping  into  an  uncovered  box,  set 
in  the  ground,  on  alighting  from  its 
train  at  a  station  on  a  dark  night, — 
under  which  the  admission  of  evi- 
dence to  show  the  place  where  the 
train  usually  stopped  was  not  error, 
there  being  testimony  that  on  the 
occasion  of  the  injury  it  stopped  at 
the  usual  place:  Southern  Pac.  Co. 
V.  Hall,  100  Fed.  Rep.  760. 

'^  Longmore  v.  Great  Western  R. 
Co.,  19  C.  B.  (N.  S.)  183;  s.  c. 
Thomp.  Carr.  Pass.  81;  Knight  v. 
Portland  &c.  R.  Co.,  56  Me.  234; 
Martin  v.  Great  Northern  R.  Co.,  16 
C.  B.  179,  186;  Redner  v.  Lehigh  &c. 
R.  Co.,  73  Hun  (N.  Y.)  562;  s.  c.  56 
N.  Y.  St.  Rep.  230;  26  N.  Y.  Supp. 
358;  s.  c.  aff'd  148  N.  Y.  733;  Skot- 
towe  v.  Oregon  &c.  R.  Co.,  22  Or. 
430;  s.  c.  30  Pac.  Rep.  222;  16  L.  R. 
A.  593;  12  Rail.  &  Corp.  L.  J.  112; 
East  Tennessee  &c.  R.  Co.  v.  Wat- 
son, 94  Ala.  634;  s.  c.  10  South.  Rep. 
228;  Texas  &c.  R.  Co.  v.  Brown,  78 
Tex.  397;  s.  c.  14  S.  W.  Rep.  1034; 
Watson  V.  Oxanna  Land  Co.,  92  Ala. 
320;  s.  c.  8  South.  Rep.  770;  Gilmore 
V.  Philadelphia  &c.  R.  Co.,  154  Pa. 
St.  375;  s.  c.  25  Atl.  Rep.  774;  Louis- 
ville &c.  R.  Co.  V.  Hirsch,  69  Miss. 
126;  s.  c.  13  South.  Rep.  244;  Green 
V.  Pennsylvania  R.  Co.,  36  Fed.  Rep. 
66;  Delaware  &o.  R.  Co.  v.  Traut- 
weln,  52  N.  J.  L.  169;  s.  c.  7  L.  R.  A. 
435;  7  Rail.  &  Corp.  L.  J.  316;  41 
Am.  &  Eng.  Rail.  Cas.  189;  19  Atl. 
Rep.  178;  Collins  v.  Toledo  &c.  R. 
Co.,  80  Mich.  390;  s.  c.  45  N.  W.  Rep. 
178;  Jamison  v.  San  Jose  &c.  R.  Co., 


55  Cal.  593,  598;  Gulf  &c.  H.  Co.  v. 
Glenk,  9  Tex.  Civ.  App.  599;  s.  c.  30 
S.  W.  Rep.  278;  Pennsylvania  R.  Co. 
V.  Hammill,  56  N.  J.  L.  370;  s.  c.  24 
L.  R.  A.  531;  29  Atl.  Rep.  151  (foot- 
way along  a  railroad  bridge  leading 
to  a  passenger  station) ;  Izlar  v. 
Manchester  &c.  R.  Co.,  57  S.  C.  332; 
s.  c.  35  S.  E.  Rep.  583;  O'Rielly  v. 
Long  Island  R.  Co.,  15  App.  Div.  (N. 
Y.)  79;  s.  c.  44  N.  Y.  Supp.  264;  Flan- 
agan V.  Philadelphia  &c.  R.  Co.,  181 
Pa.  St.  237;  s.  c.  40  W.  N.  C.  (Pa.) 
273;  37  Atl.  Rep.  341;  Cross  v.  Lake 
Shore  &c.  R.  Co.,  69  Mich.  363;  s.  c. 
14West.  Rep.  181;  37  N.  W.  Rep.  361; 
Texas  &c.  R.  Co.  v.  Orr,  46  Ark.  182; 
Hoffman  v.  New  York  &c.  R.  Co.,  75 
N.  Y.  605;  Reid  v.  New  York  &c.  R. 
Co.,  44  N.  Y.  St.  Rep.  688;  s.  c.  17 
N.  Y.  Supp.  801. 

"=  O'Rielly  v.  Long  Island  R.  Co., 
15  App.  Div.  (N.  Y.)  79;  s.  c.  44  N. 
Y.  Supp.  264.  This  salutary  princi- 
ple was  applied  in  a  case  where  a  fe- 
male passenger  fell  and  received  in- 
juries while  attempting  to  cross  an 
unguarded  and  unlighted  footway 
across  a  chasm  from  one  of  the  de- 
fendant's passenger  trains  to  an- 
other. It  was  held  that,  not  only 
had  the  defendant  failed  to  exer- 
cise that  high  degree  of  care  which 
the  law  had  put  upon  it,  but  that  it 
had  not  even  taken  ordinary  care, 
prudence  and  foresight  in  the  prem- 
ises. "The  walk  was  a  narrow  one; 
there  was  no  protection  on  either 
side  of  it;  a  large  piece  of  timber 
was  allowed  to  remain  across  it; 
and  above  and  beyond  all  this,  there 
were  no  sufficient  lights  to  guide 
passengers  in  their  transit  from  one 
car  to  another.  It  was  its  duty  to 
have  the  walk  sufficiently  lighted, 
and  in  its  failure  in  this  regard  it 
was  unquestionably  guilty  of  negli- 
gence:" Jamison  v.  San  Jose  &c.  R. 
Co.,  55  Cal.  593,  598. 
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§  2700.  Illustrations  of  this  Duty."* — Stating  the  cases  briefly, 
this  principle  was  also  applied  where  a  female  passenger  was  injtired 
by  the  falling  of  a  plank  which  reached  from  the  ground  to  the  plat- 
form of  the  station,  while  she  was  walking  upon  it,  no  steps  having 
been  provided,  and  the  plank  being  the  usual  means  by  which  per- 
sons reached  the  platform  from  the  ground  ;^^^  where  a  railway  com- 
pany left  an  unguarded  hole  in  a  passage-way  at  its  station,  not  likely 
to  be  seen  by  persons  going  to  or  returning  from  its  cars;^-*  where 
a  passenger  was  injured  by  falling  through  an  opening  at  the  head  of 
a  flight  of  stairs  used  as  a  means  of  access  to  the  station,  although 
the  opening  had  "been  left  by  an  independent  contractor  in  repairing 
the  stairway  ;^^^  where  a  passenger  was  injured  in  consequence  of  the 
defective  condition  of  a  hridge  on  the  grounds  of  a  railway  company, 
forming  part  of  its  recognized  way  to  and  from  its  trains,  notwith- 
standing it  had  an  agreement  with  a  third  person  whereby  the  latter 
was  bound  to  keep  the  bridge  in  repair  ;^^*  where  a  passenger  fell 
into  an  opening  in  a  bridge  leading  from  the  railway  station  to  a 
hotel  which  constituted  an  eating-house  for  passengers,  although 
there  were  two  such  bridges,  and  although  the  railway  company  had 
never  exercised  any  control  over  the  one  in  question,  and  had  not 
used  it  for  three  years  ;^^''  where  a  passenger  was  killed  through 
the  faulty  construction  of  a  hridge,  which  the  railway  company  had 
erected  for  the  more  convenient  transit  of  passengers  between  two 
platforms  of  its  station;^'"  where  a  passenger  was  injured  through 
the  dangerous  condition  of  an  elevated  walk  to  the  carrier's  boat 
landing,  although  the  walk  was  upon  a  public  street  which  had  never 
been  opened  as  such,  or  used  except  by  the  carrier  and  its  cus- 
tomers ;^^^  where  the  passage-way  to  the  defendant's  train  was  but 
three  or  four  feet  wide,  and  the  passenger  was  injured  by  being  thrown 
therefrom  in  consequence  of  the  unintentional  turning  round  of  an- 
other passenger,  although  there  were  several  other  roads  to  the 
train  ;^^^  where  a  female  passenger  stepped  into  a  cattle-guard  in  the 
highway  leading  to  the  defendant's  station,  which  cattle-guard  was 

"*This  section  is  cited  in  §  2767.  ^'"Longmore  v.  Great  Western  R. 

"''Collins  v.  Toledo  &c.  R^  Co.,  80  Co.,    19    C.    B.    (N.    S.)    183;    s.    c. 

Mich.  390;  s.  c.  45  N.  W.  Rep.  178.  Thomp.  Carr.  Pass.  81. 

™  Green  v.  Pennsylvania  R.  Co.,  "'  Skottowe  v.  Oregon  &c.  R.  Co., 

36  Fed.  Rep.  66.  22  Or.  430;  s.  c.  16  L.  R.  A.  593;  12 

'"  Gilmore  v.  Philadelphia  &c.  R.  Rail.  &  Corp.  L.  J.  112;  30  Pac.  Rep. 

Co.,  154  Pa.  St.  375;   s.  c.  25  Atl.  222. 

Rep.  774.  ^^  Redner  v.  Lehigh  &c.  R.  Co.,  73 

"» Watson  v.  Oxanna  Land  Co.,  92  Hun  (N.  Y.)  562;  s.  c.  56  N.  Y.  St. 

Ala.  320;  s.  c.  8  South  Rep.  770.  Rep.  230;  26  N.  Y.  Supp.  358;   s.  c. 

™  East   Tennessee   &c.   R.   Co.   v.  afl'd  148  N.  Y.  733. 
Watson,  94  Ala.  634;  s.  c.  10  South. 
Rep.  228. 
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filled  with  snow  even  with  the  track,  and  was  killed  by  a  gravel  train 
before  she  could  extricate  herself  ;^'^  where  a  passenger  fell  into  an 
open  ditch  and  trestle  in  the  nighttime  in  the  necessary  act  of  cross- 
ing a  track  of  the  defendant  railway  company.^^'' 

§  2701.  Extends  to  Care  in  Moving  Trains  so  as  not  to  Injure  Pas- 
sengers.-^It  is  almost  needless  to  add  that  this  duty  of  providing 
safe  approaches  to  its  stations  extends  to  the  obligation  of  talcing 
care  in  moving  its  trains  so  as  not  to  injure  passengers  who  are 
obliged  to  cross  its  track  or  tracks.  Here,  decisions  are  found  which 
exact  of  the  carrier  that  high  degree  of  care  and  caution  which  the 
law  puts  upon  him  after  the  passenger  has  entered  his  vehicle  for 
the  pjarposes  of  transit.  Thus,  it  has  been  held  that  a  railroad  com- 
pany which  invites  passengers  to  approach  its  depot  by  crossing  its 
track  at  a  place  where  there  is  no  regular  crossing,  is  bound  to  exer- 
cise the  utmost  care  and  caution  in  the  movement  of  its  trains  and 
the  handling  of  its  cars,  to  prevent  injury  to  persons  going  to  or 
from  its  station.^^^     On  the  other  hand,  passengers  who  are  obliged. 


""Hoffman  v.  New  York  &c.  R. 
Co.,  75  N.  Y.  605. 

"*  Texas  &c.  R.  Co.  v.  Orr,  46  Ark. 
182.  Evidence  which  was  held  suf- 
ficient to  take  to  the  jury  the  ques- 
tion whether  the  railway  carrier 
was  negligent  in  failing  to  provide 
a  safe  and  convenient  way  of  egress 
from  its  station,  and  whether  a  pas- 
senger was  guilty  of  negligence  in 
walking  along  the  tracks  according 
to  the  custom  of  the  passengers  up- 
on leaving  the  station:  Reid  v. 
New  York  &c.  R.  Co.,  44  N.  Y.  St. 
Rep.  688;  s.  c.  17  N.  Y.  Supp.  801.  It 
has  been  held  that  whether  or  not  a 
railroad  company  is  guilty  of  negli- 
gence in  permitting  a  person  to  stand 
or  kneel  in  a  narrow  passage-way 
leading  to  the  station,  in  such  a  way 
that  his  limbs  extend  across  the 
passage-way,  rendering  it  liable  for 
injury  to  an  intending  passenger 
who  trips  and  falls  over  him,  is  at 
least  a  question  for  the  jury:  Lycett 
V.  Manhattan  R.  Co.,  12  App.  Div. 
(N.  Y.)  326;  s.  c.  42  N.  Y.  Supp.  431. 
The  fact  that  a  street  railway  com- 
pany has  trespassed  upon  the  prem- 
ises of  a  railway  carrier  of  passen- 
gers, compelling  it  to  resort  to  a  pro- 
ceeding- to  procure  an  injunction  to 
compel  the  street  railway  company 
to  remove  its  track,  does  not  furnish 
any  defense  on  the  part  of  the  rail- 
way carrier  to  an  action  for  an  in- 
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jury  to  a  passenger  through  a  de- 
fect in  the  approach  to  its  station, 
where  the  possession  of  the  street 
railway  company  is  not  such  an  ex- 
clusive possession  as  to  prevent  the 
railway  carrier  from  repairing  the 
defect:  Gulf  &c.  R.  Co.  v.  Glenk,  9 
Tex.  Civ.  App.  599;  s.  c.  30  S.  W. 
Rep.  278. 

"'  Louisville  &c.  R.  Co.  v.  Hirsch, 
69  Miss.  126;  s.  c.  13  South.  Rep. 
244;  Baltimore  &c.  R.  Co.  v.  State, 
60  Md.  449  (highest  possible  degree 
of  care);  Chicago  &c.  R.  Co.  v. 
Chancellor,  60  111.  App.  525  (highest 
degree  of  diligence) ;  Chesapeake 
&c.  R.  Co.  V.  King,  99  Fed.  Rep.  251; 
Chicago  &c.  R.  Co.  v.  Lowell,  151 
U.  S.  209;  s.  c.  14  Sup.  Ct.  Rep.  281; 
38  L.  ed.  131;  Warner  v.  Baltimore 
&c.  R.  Co.,  168  V.  S.  339;  s.  c.  18 
Sup.  Ct.  Rep.  68;  42  L.  ed.  491; 
Graven  v.  MacLeod,  35  C.  C.  A.  47; 
s.  c.  92  Fed.  Rep.  846;  Alabama  &c. 
R.  Co.  V.  Coggins,  88  Fed.  Rep.  455; 
s.  c.  32  C.  C.  A.  1;  Browell  v.  New 
York  &c.  R.  Co.,  84  N.  Y.  241;  Phila- 
delphia &c.  R.  Co.  V.  Anderson,  72 
Md.  519;  s.  c.  20  Atl.  Rep.  2;  8  L.  R. 
A.  673 ;  St.  Louis  &c.  R.  Co.  v.  John- 
son, 59  Ark.  122;  s.  c.  26  S.  W.  Rep. 
593;  Pennsylvania  Co.  v.  McCaffrey, 
173  111.  169;  s.  c.  50  N.  E.  Rep.  713 
(passenger  alighted  on  side  opposite 
depot,  struck  by  train  on  parallel 
track) ;  Burnham  v.  Wabash  &c.  Co., 
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in  boarding  a  train  or  in  leaving  it,  to  cross  railroad  tracks  inter- 
vening between  the  train  and  the  station,  have  the  right  to  assume 
that  the  company  will  so  regulate  the  movement  of  its  trains  on  such 
tracks  as  to  enable  them  to  cross  the  tracks  in  safety.^^^  The  prac- 
tice of  "shunting"  or  "kicking"  cars  along  tracks  where  persons  are 
liable  to-be,  without  some  one  on  the  car  to  give  warning  or  to  arrest 
its  motion,  has  been  several  times  adverted  to;  has  been  condemned 
by  judicial  decisions  as  negligent,  wanton  and  wicked;  and  has 
been  prohibited  by  the  rules  of  careful  railway  companies,  and  de- 
nounced by  the  criminal  law.^^^  It  is  the  most  obvious  suggestion 
of  reason  to  hold  that  a  railway  company  is  bound  to  use  all  reasonable 
precautions,  to  the  end  of  giving  notice  of  the  approach  of  a  ear 
which  has  been  "kicked"  across  a  natural  approach  provided  by  the 
railway  company  to  or  from  its  station,  where  no  means  have  been 
provided  for  stopping  the  car  in  case  of  danger.^^^ 

§  2702.  Extends  to  Providing  Safe  Means  of  Ingress  to  Carrier's 
Vehicle.^^° — This  duty  obviously  extends  to  providing  safe  means  of 
ingress  to  the  carrier's  vehicle;  since  it  is  not  the  law  that  the  duty 
of  the  carrier  to  his  passenger  does  not  attach  until  the  passenger  is 
actually  on  board  his  vehicle.^*"  The  carrier  is  clearly  under  an  ob- 
ligation to  keep  such  means  of  access  lighted  in  the  nighttime,  and, 
where  necessary,  to  have  competent  servants  on  the  ground  to  point 
out  the  way.^*^     It  has  been  held  that  the  fact  that  one  of  the  planks 

91  Mich.  523;  s.  c.  52  N.  W.  Rep.  14  '"This  may  be  illustrated   by  a 
(allowing    passenger    to    alight    at  case  where  the  plaintiff's  ticket  en- 
dangerous  place) ;  Chicago  &c.  R.  Co.  titled  her  to  passage  over  the  de- 
v.  Houston,   95  U.   S.   697;    s.  c.   24  fendants'  road  to  Portland,  and  by 
L.  ed.  542;   Schofleld  v.  Chicago  &c.  steamboat  from  Portland  to  Belfast. 
Co.,  114  U.  S.  615;   s.  c.  5  Sup.  Ct.  The  defendants'  depot  was  distant 
Rep.  1125;    29  L.  ed.  224;   Delaware  from  the   steamboat  landing  about 
&c.  R.  Co.  V.  Converse,  139  U.  S.  469;  forty  rods.     The  defendants  owned 
s.  c.  11  Sup.  Ct.  Rep.  569;  35  L.  ed.  the  wharf,  and  had  built  their  track 
213;  Grand  Trunk  R.  Co.  v.  Ives,  144  upon  it  down  to  the  steamboat  land- 
U.  S.  408;  s.  c.  12  Sup.  Ct.  Rep.  679;  ing.    Trains     were,    formerly     run 
36  L.  ed.  485.  upon  it  for  the  accommodation  of 
^^  Chicago  &c.  R.  Co.  v.  Ryan,  165  passengers,  but  had  been  discontin- 
111.  88;  s.  c.  46  N.  E.  Rep.  208;  aff'g  ued;    baggage   cars  were,   however, 
s.  c.  62  111.  App.  264.    As  to  the  "right  still  run  as  before.    Passengers  were 
to  assume,"  etc.,  see  Vol.  I,  §§  190,  directed  to  use  the  wharf  as  a  pas- 
191,   192,   751,   1307,   1327;    Vol.   II,  sage-way  to  the  steamboat,  and  they 
§§  1601,  1695,  1782,  1889,  1891.  did  so  use  it.     The  plaintifC  in  this 
'"  Vol.  II,  §§  1695,  1696,  1697.  case,  though  directed  by  none  of  the 
isa  Texas  &c.  R.  Co.  v.  Nolan,  11  officers   of   the   railroad    or   steam- 
C.  C.  A.  202;  s.  c.  62  Fed.  Rep.  552.  boat,   proceeded,   in   company   with 
'=»  This  section  is  cited  in  §  2885.  other  passengers,  from  the  depot  to 
^"  Ante,  §  2638,  et  seq.;  Rogers  v.  the  place  of  embarkation,  until  with- 
Kennebec  Steamboat  Co.,  86  Me.  261;  in  a  few  feet  of  the  edge  of  the 
s.  c.  25  L.  R.  A.  491 ;   29  Atl.  Rep.  wharf,  when  she  fell  into  a  hole  and 
1069;  10  Am.  Rail.  &  Corp.  Rep.  332.  sustained  injury,  for  which  the  de- 
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of  a  bridge  over  a  ditch,  furnishing  an  approach  to  a  railway  station 

or  shelter,  about  eight  inches  shorter  than  the  other  plank,  is  not  of 

itself  evidence  of  negligence  to  charge  the  railway  company,  especially 

where  the  defect,  if  it  be  such,  is  plainly  observable  by  the  passen- 
ger."2 

§  2703.  Extends  to  Providing:  Passenger  with  Safe  Means  of 
Alighting  from  Carrier's  Vehicle. — Obviously,  the  duty  of  a  carrier 
toward  his  passenger  extends  to  providing  the  passenger  with  reason- 
ably safe  means  for  alighting  from  the  vehicle  of  the  carrier,  and  a 
reasonable  opportunity  to  alight. ^^^  If  a  railway  carrier  has  pro- 
vided platforms  at  all  its  stations,  it  must  use  due  care  in  stopping 
its  coaches  so  as  to  afford  passengers  an  opportunity  to  alight  there- 
on,— especially  where  its  servants  have  announced  that  the  next  stop 
will  be  at  a  particular  station. ^*^  If  it  has  provided  a  suitable  and 
safe  platform  on  one  side  of  its  tracks,  by  which  it  is  intended  that 
passengers  on  certain  trains  shall  make  their  exit,  while  the  platform 
on  the  other  side  is  perilous  and  not  intended  for  such  use, — it  be- 
comes its  duty  to  warn  a  passenger,  especially  one  who  is  not  familiar 
with  the  place,  against  alighting  on  the  other  side  and  going  upon 
the  dangerous  platform.^*'  The  duty  of  the  carrier  in  this  respect 
is  violated  where  it  carries  a  female  passenger  beyond  her  station 
and  stops  opposite  to  a  steep,  slippery  embankment,  and  where  its 
employes  render  her  no  other  assistance  than  to  take  hold  of  her  arm 
while  she  is  alighting,  they  standing  on  the  ground.^*®     If  a  railway 

fendants  were  held  responsible,  the  place  as  a  station  at  which  pas- 
Said  Appleton,  C.  J.:  "The  train  sengers  have  the  right  to  alight,  al- 
arrives  in  the  evening.  Passengers  though  there  is  no  averment  that 
from  the  cars  to  the  boat  pass  rap-  the  train  was  stopped  for  the  pur- 
idly  over  the  intervening  distance,  pose  of  letting  oft  passengers,  or 
The  wharf  should  he  lighted.  The  that  the  passengers  were  notified  to 
servants  of  the  defendant  corpora-  alight  there:  Falk  v.  New  York  &c. 
tion  should  be  in  readiness  to  point  R.  Co.,  56  N.  J.  L.  380;  s.  c.  29  Atl. 
out  the  way.     The  wharf  should  be  Rep.  157. 

safe : "    Knight  v.  Portland  &c.  R.  "°  Robson  v.  North  Eastern  R.  Co., 

Co.,  56  Me.  234.  L.  R.  10  Q.  B.  271;  s.  c.  12  Moak  Bng. 

'*"  Stokes  V.  Suffolk  &c.  Co.,  107  N.  Rep.  302;   Brown  v.  Chicago  &c.  R. 

C.  178;  s.  c.  11  S.  E.  Rep.  991.     For  Co.,  54  Wis.  342;   s.  c.  41  Am.  Rep. 

an  averment  held  to  state  the  duty  41;  Foy  v.  London  &c.  R.  Co.,  18  C. 

of  the  defendant  railroad  company  B.  (N.  S.)  225. 

to  furnish  the  plaintiff,  a  passenger,  '"  Ward  v.  Chicago  &c.  R.  Co.,  165 

with  safe  ingress  to  and  egress  from  111.   462;    s.   c.   46   N.   E.   Rep.   365; 

its  cars,  although  somewhat  indefi-  rev'g  s.  c.  61  111.  App.  530. 

nite   and   broad, — see   Falk  v.   New  '"  Illinois  &c.  R.  Co.  v.  Davidson, 

York  &c.  R.  Co.,  56  N.  J.  L.  380;  s.  c.  76  Fed.  Rep.  517;  s.  c.  1  Chic.  L.  J. 

29  Atl.  Rep.  157.  It  has  been  held  that  Wkly.  583;  22  C.  C.  A.  306;  46  U.  S. 

an  averment  that  a  train  stopped  at  App.  300. 

a  place  where  the  company  was  ac-  ^'^  Minor  v.  Lehigh  Valley  R.  Co., 

customed  to  take  on  and  let  off  its  21  App.  Div.    (N.  Y.)   307;   s.  c.  47 

passengers     suflSciently     designates  N.  Y.  Supp.  307. 
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company  furnishes  a  step-box  to  assist  passengers  in  alighting,  and 
if  it  is  too  small  to  be  reasonably  safe  for  the  purpose,  and  if  it  is 
placed  too  far  under  the  step  of  the  car  and  on  slanting  or  uneven 
ground,  and  if,  in  that  situation,  a  female  passenger  is  invited  to 
make  use  of  it  in  alighting,  and  is  not  rendered  personal  assistance 
necessary  to  prevent  her  from  falling, — these  are  facts  from  which 
the  Jury  may  infer  negligence;  and  an  instruction  which  tells  them 
that  if  they  find  such  facts  to  be  true,  they  may  find  for  the  plaintiff, 
is  not  erroneous  as  making  the  defendant  an  insurer  of  her  safety.^*^ 
In  like  manner  a  railroad  company  was  held  guilty  of  negligence 
where  the  company  furnished  no  platform  at  the  place  of  alighting, 
but  substituted  therefor  a  60a;  or  stool,  eleven  inches  square  on  the 
top,  and  somewhat  larger  at  the  bottom,  and  furnished  no  assistance, 
and  the  passenger,  in  alighting  upon  it,  was  injured  in  consequence  of 
its  turning  over.^*^  Eoundly  stated,  it  is  the  duty  of  a  railroad  com- 
pany to  have  a  safe  place  at  a  station,  with  convenient  surroundings, 
for  the  departure  of  passengers  from  its  trains,  and  to  stop  its  trains 
at  such  place  for  a  reasonable  time  to  allow  those  who  wish  to  get 
off  to  do  so.^*®  "Where  a  railroad  company  has  provided  gates  for 
the  use  of  its  passengers,  which  render  it  unnecessary  for  them  to 
cross  its  track  after  leaving  one  of  its  trains,  a  passenger  who  has 
knowledge  of  the  existence  and  use  of  such  gates,  and  who  has  notice 
of  the  approach  of  a  train,  which  is  coming  at  a  slow  rate  of  speed 
and  is  properly  managed,  but  who  is  nevertheless  run  over  and  killed 
by  it, — is  not  shown  to  be  free  from  contributory  negligence,  nor  is 

"'  Missouri  &c.  R.  Co.  v.  White,  22  416.  Whether,  by  the  use  of  ordi- 
Tex.  Civ.  App.  424;  s.  c.  55  S.  W.  nary  care,  a  pregnant  woman  could 
Rep.  593.  The  evidence  above  stated  have  avoided  the  consequences  to 
was  suflBcient  to  support  an  instruc-  herself  of  the  negligence  of  a  rall- 
tion  submitting  to  the  jury  the  issue  way  company  in  not  providing  a 
whether  the  inadequate  size  of  the  safe  and  suitable  place  to  alight 
box,  or  the  uneven  and  slanting  con-  from  the  cars,  the  conductor  having 
dition  of  the  ground,  was  the  prox-  designated  the  place  as  suitable  and 
imate  cause  of  her  fall:  Missouri  assisted  her  to  alight, — has  been 
&c.  R.  Co.  V.  White,  supra.  So  also,  held  a  question  for  the  jury.  So, 
evidence  tending  to  show  that  a  also,  was  the  question  whether,  after 
brakeman  of  the  railway  carrier  in-  receiving  the  injury,  the  woman 
vited  a  passenger,  a  woman  53  years  could,  consistently  with  ordinary 
old,  and  weighing  216  pounds,  to  prudence,  have  undertaken  a  short 
alight  on  the  side  of  the  car  where  journey  to  reach  her  home,  rather 
the  lowest  step  was  26  inches  above  than  remain  at  the  station,  and  take 
the  frozen  ground,  there  being  no  immediate  precautions  to  obviate 
platform  or  stepping-box,  and  that  the  threatened  consequences :  Geor- 
he  took  hold  of  her  left  hand,  and,  gia  R.  &c.  Co.  v.  Usry,  82  Ga.  54; 
just  as  she  lifted  her  foot  to  step,  s.  c.  8  S.  E.  Rep.  186. 
gave  her  a  little  pull,  so  that  she  "=  Missouri  &c.  R.  Co.  v.  Worth- 
lost  her  balance  and  fell, — has  been  am,  73  Tex.  25;  s.  c.  10  S.  W.  Rep. 
held   a   suflBcient  finding   of   negli-  741. 

gence:     Werner  v.  Chicago  &c.  R.  ""  McSloop  v.  Richmond  &c.  R.  Co., 

Co.,  105  Wis.  300;  s.  c.  81  N.  W.  Rep.  59  Fed.  Rep.  431;  post,  §  2860,  et  seq. 

173 


3  Thomp.  Neg.J         oaeeiers  of  passengees. 

negligence  in  the  defendant  shown;  hence  no  action  for  damages 
can  be  founded  on  his  death.^^" 

§  2704.  And  Safe  Means  of  Egress  Therefrom.^" — For  even 
stronger  reasons,  this  duty  extends  to  providing  safe  means  to  enable 
the  passenger  to  leave  the  vehicle  and  premises  of  the  carrier}^'^ 
Eailway  companies  have  been  held  liable  in  damages  for  a  failure 
to  perform  their  duty  in  this  particular,  or  for  negligence  in  the 
performance  of  it,  in  the  following  cases: — Where  a  passenger,  after 
leaving  a  train,  tripped  upon  a  grade  stake  set  in  a  footpath  leading 
from  the  station,  that  being  to  her  the  only  apparent  way  out,  al- 
though there  was  another  footpath,  which  would  have  been  safe,  un- 
known to  her  ;^^^  where  the  conductor  tells  a  passenger  that  the  train 
will  not  stop  at  the  station  called  for  by  his  ticket,  but  that  he  must 
get  off  at  the  "coal  chute"  where  the  train  arrives  at  11  p.  m.,  and 
the  passenger  is  injured  from  falling  over  timbers,  while  endeavor- 
ing to  make  his  way  out,  in  the  dark  j'^^*  where  a  passenger,  leaving  the 
train  in  the  nighttime,  falls  into  an  open  ditch  and  trestle,  in  the 
necessary  act  of  crossing  one  of  the  company's  tracks  ;^^°  where  a 
passenger,  on  leaving  the  train,  oheys  the  direction,  of  a  brakeman  to 
cross  a  bridge  on  the  premises  of  the  railway  company,  and  in  doing 
so  is  injured,  although  the  bridge  has  been  erected  by  third  persons  j^^" 
where  the  servants  of  the  railway  company  negligently  and  wrong- 
fully carry  the  passenger  beyond  the  usual  stopping  place  of  the 
train  and  into  the  switch  yard,  where  there  are  no  accommodations  for 
passengers  to  get  on  or  off,  in  consequence  of  which  the  passenger 
is  injured.^^^    But  where  the  passenger  entered  the  wrong  train,  and, 

™  Parsons  v.  New  York  &c.  R.  Co.,  S.  W.  Rep.  741;  Texas  &c.  R.  Co.  v. 

85  Hun  (N.  Y.)  23;  s.  c.  66  N.  Y.  St.  Orr,    46    Ark.    182;    Chance    v.    St. 

Rep.  166;  32  N.  Y.  Supp.  598.  Louis  &c.  R.  Co.,  10  Mo.  App.  351; 

^"^  This  section  is  cited  in  §  2885.  McSloop  v.  Richmond  &c.  R.  Co.,  59 

^°^  Nicholson  v.  Lancashire  &c.  R.  Fed.  Rep.  431. 

Co.,  3  Hurl.  &  Colt.  534;    St.  Louis  ™  Cazneau  v.  Fitchburg  &c.  R.  Co., 

&c.  R.  Co.  V.  Johnson,  59  Ark.  122;  161  Mass.  355;  s.  c.  37  N.  E.  Rep.  311. 

s.  c.  26  S.  W.  Rep.  593;   Cazneau  v.  "^Burnham  v.  Wabash  &e.  R.  Co., 

Fitchburg  &c.  R.  Co.,  161  Mass.  355;  91  Mich.  523;  s.  c.  52  N.  W.  Rep.  14. 

s.  c.  37  N.  B.  Rep.  311;  Burnham  v.  "'Texas  &c.  R.  Co.  v.  Orr,  46  Ark. 

Wabash  &c.   R.   Co.,   91   Mich.   523;  182. 

s.  c.  52  N.  W.  Rep.  14;  Van  Ostran  ™  Chance  v.  St.  Louis  &c.  R.  Co., 
V.  New  York  &c.  R.  Co.,  35  Hun  (N.  10  Mo.  App.  351. 
Y.)  590;  Franklin  v.  Southern  Cal.  "' Franklin  v.  Southern  &c.  R.  Co., 
&c.  R.  Co.,  85  Cal.  63;  Sanchez  v.  85  Cal.  63.  But  a  railroad  company 
San  Antonio  R.  Co.,  3  Tex.  Civ.  App.  was  not  liable  for  personal  injuries 
89;  s.  c.  22  S.  W.  Rep.  242;  Denver  suffered  by  a  passenger  from  getting 
&c.  R.  Co.  V.  Hodgson,  18  Colo.  117;  her  feet  wet  in  alighting  at  a  flag 
s.  c.  31  Pac.  Rep.  954;  Atchison  &c.  station  where  there  was  no  accom- 
R.  Co.  V.  Shean,  18  Colo.  368;  s.  c.  modation  for  passengers,  when  such 
33  Pac.  Rep.  108;  Missouri  Pac.  R.  place  was  ordinarily  safe  and  con- 
Co.  V.  Wortham,  73  Tex.  25;  s.  c.  10  venient,  but  was  made  bad  by  heavy 
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after  being  carried  some  distance,  was  advised  by  the  conductor  what 
path  or  road  he  should  take  in  order  to  reach  the  station  and  secure  his 
proper  train,  and,  while  walking  upon  one  of  the  defendant's  tracks 
in  pursuance  of  the  conductor's  advice,  was  struck  and  killed  by  an- 
other train, — it  was  held  that  the  company  was  not  liable.^^* 

§  2705.  Duty  to  Protect  Alighting  Passengers  from  being  Struck 
by  Other  Trains. — If  a  railway  carrier  discharges  its  passengers  at 
a  place  where  they  have  to  cross  other  railway  tracks,  in  order  to 
make  their  egress  from  the  grounds  of  the  carrier,  the  carrier  owes 
them  the  duty  of  taking  reasonable  precautions  to  the  end  that,  while 
making  their  egress,  they  be  not  struck  by  other  passing  trains;^"* 
and  it  has  been  justly  held  that  the  passenger,  while  not  absolved 
from  the  duty  of  exercising  care  for  his  own  safety,  has  the  right  to 
presume  that  the  tracks  intervening  between  the  places  where  he  is 
obliged  to  alight  and  the  station  will  be  kept  safe  while  he  is  crossing ; 
so  that  the  mere  fact  that  he  fails  to  look  and  listen  for  an  approach- 
ing train  before  attempting  to  cross,  will  not  necessarily  be  ascribed 


and  continued  rains:  Alabama  &c. 
R.  Co.  V.  Stacy,  68  Miss.  463;  s.  c.  9 
South.  Rep.  349.  Nor  was  a  rail- 
road company  liable  for  injuries  to 
a  passenger  in  slipping  upon  the  rail 
of  a  track  which  she  crossed  in  leav- 
ing her  train,  where  there  had  been 
a  heavy  fall  of  snow  the  previous 
night,  and  all  but  the  rails  were  cov- 
ered, but  it  had  made  one  or  more 
safe  and  convenient  crossings  for 
passengers,  which  the  passenger  in 
question  did  not  see  fit  to  use:  Cin- 
cinnati &c.  R.  Co.  V.  Wagner,  15 
Ohio  C.  C.  395.  But  it  has  been  held 
that  a  railroad  company  is  liable  to 
a  female  passenger  for  damages  for 
being  compelled  to  remain  in  a  rain 
and  hail  storm,  after  leaving  the 
train  at  her  place  of  destination,  for 
from  two  to  ten  minutes,  because  of 
the  obstruction  by  a  freight  train 
of  the  way  to  the  depot,  where,  to 
reach  the  depot,  she  would  have 
been  compelled  either  to  crawl  un- 
der the  train,  or  walk  around  it  a 
distance  of  200  to  400  yards,  and 
where,  on  the  other  side  of  the  pas- 
senger train  opposite  the  freight 
train,  there  was  no  house,  and  the 
way  was  obstructed  by  a  wire  fence: 
Louisville  &c.  R.  Co.  v.  Keller,  20 
Ky.  L.  Rep.  957;  s.  c.  5  Am.  Neg. 
Rep.  348;  12  Am.  &  Eng.  Rail.  Cas. 
(N.  S.)  89;  47  S.  W.  Rep.  1072  (no 
off.  rep.). 


'^Cincinnati  &c.  R.  Co.  v.  Carper, 
112  Ind.  26;  s.  c.  13  N.  B.  Rep.  122; 
14  N.  E.  Rep.  352. 

'"■  Denver  &c.  R.  Co.  v.  Hodgson, 
18  Colo.  117;  s.  c.  31  Pac.  Rep.  954; 
Sanchez  v.  San  Antonio  &c.  R.  Co., 
3  Tex.  Civ.  App.  89;  s.  c.  22  S.  W. 
Rep.  242;  St.  Louis  &c.  R.  Co.  v. 
Johnson,  59  Ark.  122;  s.  c.  26  S.  W. 
Rep.  593;  Pennsylvania  Co.  v.  Mc- 
Caffrey, 173  111.  169;  s.  c.  3  Chic.  L. 
J.  Wkly.  399;  50  N.  E.  Rep.  713; 
aft'g  s.  c.  68  III.  App.  635  [citing 
Philadelphia  &c.  R.  Co.  v.  Anderson, 
72  Md.  519;  s.  c.  8  L.  R.  A.  673;  Beir- 
bridge  v.  Kansas  City  &c.  R.  Co.,  36 
Mo.  App.  669;  St.  Louis  &c.  R.  Co.  v. 
Johnson,  59  Ark.  122;  Franklin  v. 
Southern  California  &c.  R.  Co.,  85 
Cal.  63];  Richmond  &o.  R.  Co.  v. 
Powers,  149  U.  S.  43;  s.  c.  37  L.  ed. 
642;  13  Sup.  Ct.  Rep.  748;  Robostelli 
V.  New  York  &c.  R.  Co.,  33  Fed.  Rep. 
796;  Jewell  v.  New  York  &c.  R.  Co., 
27  App.  Div.  (N.  Y.)  500;  s.  c.  50  N. 
Y.  Supp.  848;  Chicago  &c.  R.  Co.  v. 
Winters,  65  111.  App.  435;  Chicago 
&c.  R.  Co.  V.  Czaja,  59  111.  App,  21; 
Chicago  &c.  R.  Co.  v.  Kelly,  75  111. 
App.  490.  See  also,  Young  v.  New 
York  &c.  R.  Co.,  171  Mass.  33;  s.  c.  41 
L.  R.  A.  193;  50  N.  B.  Rep.  455 
(struck  by  a  train  while  getting  on 
a  crowded  platform). 
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to  his  contributory  negligence,  and  will  not  prevent  a  recovery  of 
damages  if  he  is  struck  by  such  a  train.^""  It  has  been  well  reasoned 
that  if  a  passenger  on  a  railroad  train  alights  by  direction  of  the 
company,  or  by  its  implied  invitation,  at  a  place  where,  in  order  to 
leave  the  premises  of  the  company,  it  is  necessary  to  cross  intervening 
tracks,  he  remains  a  passenger  until  he  has  crossed  such  tracks,  pro- 
vided he  uses  the  means  of  egress  which  the  company  has  provided, 
or  which  is  customarily  used  with  its  knowledge  or  consent;  and 
there  is  an  implied  agreement  that  the  trains  of  the  company  shall 
not  be  so  operated  as  to  make  the  exit  unnecessarily  dangerous.^"'- 
A  railway  carrier  has  been  held  liable  where  the  passenger,  while 
attempting  to  reach  the  station  after  his  train  had  stopped  on  a  side 
track  to  discharge  passengers,  was,  without  fault  on  his  part,  struck 
by  a  train  running  on  a  track  between  such  side  track  and  the  depot 
at  an  unnecessarily  high  rate  of  speed  ;^°^  where  the  passenger,  while 
crossing  a  side  track  to  the  station,  was,  without  his  fault,  struck 
by  a  train  going  at  the  rate  of  thirty  miles  an  hour,  over  the  side 
track,  no  warning  having  been  given  of  its  approach.^"'*  So,  where 
the  servants  in  charge  of  a  passenger  train  ran  it  upon  a  side  track 
in  the  nighttime  nearly  opposite  a  station,  to  permit  a  belated  train 
to  pass,  without  informing  the  passengers  why  they  did  so,  or  en- 
joining them  to  remain  seated,  and  one  of  them,  supposing  that  the 
train  had  stopped  to  enable  passengers  to  leave  it,  got  off,  and  while 
passing  toward  the  station  was  struck  by  the  belated  train,  which 
was  going  at  a  high  rate  of  speed,  without  ringing  the  bell  or  sound- 
ing the  whistle, — it  was  held  that  the  company  was  liable  in  dam- 
ages.^"* 

™  Atchison  &c.  R.  Co.  v.  Shean,  on  a  down  grade,  without  a  bell  or 
18  Colo.  368;  s.  c.  33  Pao.  Rep.  108;  other  signal,  at  an  hour  when  pas- 
Pennsylvania  Co.  V.  McCaffrey,  173  sengers  are  about  to  gather  to  take 
111.  169;  s.  c.  50  N.  B.  Rep.  713;  3  a  train, — especially  when  a  freight 
Chic.  L.  J.  V\'kly.  399;  aff'g  s.  c.  68  train  is  in  front  of  the  station,  dis- 
111.  App.  635;  Atlantic  City  R.  Co.  v.  charging  freight,  attracting  atten- 
Goodin,  62  N.  J.  L.  394;  s.  c.  5  Am.  tion,  and  obscuring  the  view:  Conk- 
Neg.  Rep.  407;  42  Atl.  Rep.  33;  lin  v.  New  York  &c.  R.  Co.,  43  N.  Y. 
Graven  v.  McLeod,  92  Fed.  Rep.  846;  St.  Rep.  414;  s.  c.  17  N.  Y.  Supp.  651. 
s.  c.  35  C.  C.  A.  47;  14  Am.  &  Eng.  »«"  Denver  &c.  R.  Co.  v.  Hodgson, 
Rail.  Cas.  305  (citing  Warner  v.  18  Colo.  117;  s.  c.  31  Pac.  Rep.  954. 
Baltimore  &o.  R.  Co.,  168  U.  S.  339;  ^"  Sanchez  v.  San  Antonio  &c.  R. 
s.  c.  42  L.  ed.  491);  Texas  &c.  R.  Co.  Co.,  3  Tex.  Civ.  App.  89;  s.  c.  22  S. 
V.  Nolan,  62  Fed.  Rep.  552;   s.  c.  11  W.  Rep.  242. 

C.  C.  A.  202    (shunting  cars  across  ^^  St.  Louis  &c.  R.  Co.  v.  Johnson, 

approach  to  station).  59  Ark.  122;  s.  c.  26  S.  W.  Rep.  593. 

"'  Chesapeake  &c.  R.  Co.  v.  King,  A  railway  passenger  left  the  train 

99  Fed.  Rep.  251;  s.  c.  40  C.  C.  A.  1.  at  a  junction  to  which  the  company 

It  has  been  held  that  a  railroad  com-  was  in  the  habit  of  selling  tickets, 

pany  is  guilty  of  negligence  per  se  and  from  which  the  only  egress  was 

in  propelling  a  hand  car  past  a  sta-  through  the  enclosed  lands  of  the 

tion  at  the  rate  of  15  miles  an  hour,  company.    While  walking  along  the 
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§  2706.  Duty  to  Provide  Servants  to  Guide  and  Direct  Passen- 
gers.— A  carrier  of  passengers  is  also  under  the  duty,  where  the 
traffic  is  sufficient  and  the  sources  of  danger  to  passengers  demand  the 
precaution,  to  provide  servants  to  guide  and  direct  them  to  and  from 
his  vehicles}^^  Upon  this  point  it  was  said  by  Mr.  Justice  ]\Iaule, 
charging  a  jury:  "If  they  [the  company]  choose  to  allow  people 
to  cross  the  line  at  the  last  moment,  it  seems  to  me  they  should  have 
a  person  to  point  out  to  passengers  who  are  in  a  hurry  the  right  course 
for  them  to  take,  and  to  tell  them,  'You  must  turn  here,'  or  'You 
must  turn  there,'  or  'You  must  go  across  the  railway  here.'  Or,  if 
they  do  not  have  a  man,  they  might  have  a  hoard  placed  at  the  end 
of  the  platform  with  'To  the  train,'  in  large  letters,  painted  upon 
it,  and  a  hand  upon  that  board  pointing  in  the  direction  which  people 
are  to  take."^"^  Certainly  this  duty  is  not  an  absolute  one,  but  will 
depend  upon  the  question  whether  it  is  reasonably  necessary  to  fur- 
nish passengers  with  such  assistance  at  any  given  station,  or  in 
respect  of  anj'  given  train.  It  seems  that  railway  companies  should 
be  held  to  the  obligation  of  rendering  this  assistance  to  passengers 
in  the  nighttime,  where  they  choose  to  leave  their  stations  unlighted, 
so  that  passengers  can  not  conveniently  and  safely  find  their  own 
way  to  or  from  its  vehicles  ;^^''  and  it  has  been  held  that,  where  a 
railroad  company,  instead  of  furnishing  a  platform  on  which  pas- 
sengers may  alight  from  its  cars,  furnishes  a  tox  on  which  they  are 
to  step,  it  is  under  the  obligation  of  rendering  a  passenger  at  least 
such  assistance  as  will  make  the  box  as  safe  as  a  properly  constructed 
platform  would  have  been.^"' 

§  2706a.  Duty  to  Provide  Guards  to  Control  Crowds  and  Prevent 
Injury  to  Passengers. — Where  a  railroad  company,  by  its  advertise- 

track  of  the  company  from  the  junc-  passing  train,  its  effect  on  the  con- 

tion  to  the  highway,   he  was  run  ductor   and   others,   and   the  noise 

over  and  killed  by  a  passing  train,  and  confusion  which  surrounded  the 

which  gave  no  warning  of  its  ap-  deceased,  was  admissible:     Ranney 

proach.    It  was  held  that  he  was  not  v.  St.  Johnsbury  R.  Co.,  67  Vt.  594; 

a  trespasser  on  the  company's  track,  s.  c.  32  Atl.  Rep.  810. 

but  that  the  company  was  bound  to  "°  Moses  v.  Louisville  &c.  R.  Co., 

exercise     reasonable     care     toward  39  La.  An.  649;   s.  c.  2  South.  Rep. 

him,  and  was  hence  liable  for  his  567;  Missouri  &c.  R.  Co.  v.  Wortham, 

death:     Anderson  v.   Grand  Trunk  73  Tex.  25;  s.  c.  10  S.  W.  Rep.  741; 

R.  Co.,  24  Ont.  App.  672.    Where  it  Wallace  v.  Wilmington  &c.  R.  Co., 

appeared  that  another  train  of  the  8  Houston  (Del.)  529;   s.  c.  18  Atl. 

railway  carrier  passed  between  the  Rep.  818. 

train  from  which  a  passenger  was  '™  Martin   v.    Great   Northern    R. 

alighting  and  the  station  platform,  Co.,  16  C.  B.  179,  186. 

and    the    passenger    was    killed    in  ''"  Wallace  v.  Wilmington  &c.  R. 

some  ,  unexplained    way    by    being  Co.,  8  Houston  (Del.)  529;   s.  c.  18 

thrown   under    the    wheels   of   the  Atl.  Rep.  818. 

passing  train,  it  was  held  that  evl-  ^"^  Missouri  &c.  R.  Co.  v.  Wortham, 

dence  as  to  the  movement  of  the  73  Tex.  25;  s.  c.  10  S.  W.  Rep.  741. 
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ments,  attracts  crowds  to  its  stations  for  the  purpose  of  taking  passage 
upon  its  trains  or  alighting  therefrom,  it  puts  itself  under  the  mani- 
fest duty  of  providing  a  sufficient  number  of  guards  to  control  the 
crowds  and  prevent  persons  therein  from  injuring  each  other  ;^'"'  and 
it  may  well  be  assumed  that  this  duty  equally  rests  upon  a  railway 
carrier  of  passengers  where  its  traffic  is,  from  any  cause,  congested. 

§  2707.  Duty  to  Provide  Safe  Passage  to  and  from  Mail  Cars.^'^" — 
It  is  actionable  negligence  for  a  railroad  company  to  fail  to  furnish 
a  reasonably  safe  passage  to  and  from  its  mail  cars,  for  the  purpose 
of  mailing  letters  while  stopping  at  its  regular  stations,  when  such 
company  carries  the  mail  under  a  contract  with  the  United  States, 
by  whose  regulations  postal  clerks  on  mail  trains  are  required  to 
receive  at  the  cars  stamped  letters  and  to  sell  stamps. ^'^ 

§  2708.  Duty  to  Provide  Safe  Passag^e  to  and  from  Refreshment 
Rooms.^'^ — Eailway  companies  are  bound  to  afford  to  passengers  on 
long  routes,  easy  and  safe  modes  and  reasonable  time  for  obtaining 
food,  and  safe  ingress  and  egress  to  and  from  refreshment  stations; 
and  where  a  passenger  sustains  injury  on  returning  from  such  a 
station  to  a  train,  by  want  of  a  sufficient  light  and  the  removal  of 
the  train  without  notice  in  his  absence,  the  company  becomes  liable 
to  him  in  damages.^^^ 

"'  Illinois  &c.  R.  Co.  v.  Treat,  75  ebration,  and  held  a  return  ticket 
111.  App.  327;  Taylor  v.  Pennsyl-  over  the  road  of  defendant.  While 
vania  Co.,  50  Fed.  Rep.  755.  In  one  attempting  to  pass  through  the  stile 
of  the  ahove  cases  the  plaintiff  in  in  defendant's  depot  to  reach  her 
attempting  to  board  one  of  defend-  train,  she  was  forced  by  the  im- 
ant's  trains  at  a  station  in  the  city  mense  crowd  against  an  iron  railing 
of  Chicago,  for  the  purpose  of  be-  and  seriously  hurt.  The  defendant 
ing  conveyed  to  the  World's  Fair  had  extensively  advertised  this  eel- 
grounds,  was  injured  by  being  ebration,  and  carried  great  crowds, 
pushed  by  the  crowd  off  the  plat-  It  was  held  that  the  railroad  com- 
form  into  the  narrow  space  between  pany  must  under  the  circumstances 
the  platform  and  a  car.  A  great  provide  a  suitable  number  of  guards 
crowd  was  awaiting  transporta-  properly  to  handle  the  crowd  and 
tion,  the  defendant  having  adver-  care  for  the  safety  of  its  passen- 
tised  its  facilities  for  transporting  gers.  Verdict  for  the  plaintiff  sus- 
persons  to  the  World's  Fair  grounds  tained :  Taylor  v.  Pennsylvania 
very  extensively.  It  was  held  that  it  Co.,  50  Fed.  Rep.  755. 
was  the  defendant's  duty,  under  the  "°  This  section  is  cited  in  §  2682. 
circumstances,  to  provide  a  suitable  "'  Hale  v.  Grand  Trunk  R.  Co.,  60 
number  of  men  properly  to  control  Vt.  605;  s.  c.  1  L.  R.  A.  187;  15  Atl. 
the   crowd,   and   protect  passengers  Rep.  300. 

from  the  dangers  incident  thereto.  "'  This  section  is  cited  in  §  2682. 

A  judgment  for  the  plaintiff  was  sus-  "'  Peniston  v.  Chicago  &c.  R.  Co., 

tained:     Illinois  &C;  R.  Co.  v.  Treat,  34  La.  An.  777;    s.  c.  44  Am.  Rep. 

75  111.  App.  327.    In  the  other  case  the  444;    East  Tennessee  &c.  R.   Co.  v. 

plaintiff  resided  in  Ohio,  and  had  Watson,  94  Ala.  634;  s.  c.  10  South, 

visited  Pittsburgh  on  the  occasion  Rep.  228. 
of  the  Allegheny  Bicentennial  Cel- 
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§  2709.    Duty  to  Provide  Safe  Passage-Ways  to  and  from  Baggage 

Rooms. — Passengers,  or  intending  passengers,  who  visit  the  baggage 
room  of  a  railway  company,  in  order  to  look  after  their  baggage  or 
have  it  properly  checked,  are  not  intruders  upon  that  portion  of  the 
premises  of  the  company,  but  are  lawfully  there  upon  business  con- 
nected with  the  company,  by  its  implied  invitation,  and  have  the  right 
to  have  reasonable  care  exercised  by  the  company  to  the  end  of  keep- 
ing that  portion  of  its  premises  over  which  they  must  pass  on  such 
errands,  reasonably  safe  and  convenient;  and  if  a  passenger,  or  an 
intending  passenger,  is  injured  without  his  fault,  through  a  failure 
of  ttis  duty  on  the  part  of  the  company,  he  can  recover  damages.^'* 
It  was  so  held  where  a  female  passenger,  after  purchasing  a  ticket, 
took  the  usual  passage-way  to  the  baggage  room,  to  obtain  a  check 
for  her  baggage,  and  was  injured  by  being  knocked  down  by  cabmen 
scuffling  in  the  passage-way,  which  fact  was  either  known  or  ought  to 
have  been  known  to  the  railway  company,  in  the  exercise  of  ordinary 
care.^'^  ISTor  was  the  passenger  guilty  of  contributory  negligence 
as  matter  of  law,  because  she  assumed  that  the  usual  passage-way, 
which  she  took,  was  free  from  danger ;  but  whether  the  dangers  exist- 
ing therein,  which  were  the  cause  of  the  injury  which  she  received, 
might  have  been  seen  and  avoided  in  the  exercise  of  ordinary  care, 
was  a  question  for  the  jury.""  Nor  was  it  a  defense,  on  the  part 
of  the  railway  company,  that  there  was  another  way  which  she  might 
have  taken  without  danger,  where  the  way  which  she  did  take  was 
the  v^ual  one."'' 

§  2710.  Duty  to  Provide  Safe  Passage  to  and  from  its  Telegraph 
Office.^'* — Whatever  portion  of  the  station  is  designed  for  the  con- 
venience of  passengers,  though  having  no  necessary  connection  with 
the  taking  and  leaving  of  trains,  the  company  will  be  under  the  same 
duty  to  keep  in  proper  condition  of  repair.  Thus,  having  provided 
a  telegraph  office  at  one  of  its  stations,  for  the  use  of  its  patrons,  the 
company  will  be  responsible  to  one  of  its  passengers,  who  is  injured 
solely  because  of  the  company's  negligence  in  failing  to  keep  in 
proper  condition  the  platform  erected  by  them  over  which  a  passenger, 
in  alighting  from  the  cars,  must  pass  to  reach  the  telegraph  office.^'* 

"*Exton  v.  Central  R.  Co.,  63  N.  '"Exton  v.  Central  R.  Co.,  supra. 

J.  L.  356;   s.  c.  46  Atl.  Rep.  1099;  "'This  section  is  cited  in  §  2682. 

afe'g  s.  c.  62  N.  J.  L.  7;  s.  c.  42  Atl.  ""Clussman  v.  Long  Island  &c.  R. 

Rep.  486.  Co.,  9  Hun  (N.  Y.)  618;  s.  c.  afE'd  73 

"» Exton  V.  Central  R.  Co.,  supra.  N.  Y.  606. 

""Exton  V.  Central  R.  Co.,  supra. 
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§  2711.  Passengers  Injured  by  Throwing  Mail  Sacks  from  Moving 
Trains. — A  recent  contrivance,  by  reason  of  which  a  mail  train  can 
run  past  a  small  station  at  a  high  rate  of  speed,  and  by  means  of  which 
the  mail  agent  thereon  can  throw  the  mail  sack  from  the  car  and  the 
station  agent  catch  it  with  an  appliance  devised  for  that  purpose, 
has  resulted  in  frequent  injuries  to  passengers  standing  upon  the 
station  platform,  and  in  a  consequent  crop  of  litigation.^^"  Most  of 
the  cases  which  have  come  under  the  observation  of  the  author  hold 
that  where  a  railroad  company  resorts  to  or  permits  the  use  of  thisi 
contrivance  to  avoid  the  necessity  of  stopping  at  the  station,  and 
thereby  a  passenger  standing  upon  the  platform  is  struck  and  injured, 
the  company  will  be  liable.^^^  And  this  is  so,  although  the  act  of 
throwing  the  mail  sack  is  not  the  act  of  an  agent  of  the  railway 
company,  but  the  act  of  the  United  States  mail  clerk,  and  although 
the  company  has  no  right  to  interfere  with  him  in  the  discharge 
of  his  duties,  provided  it  has  notice  of  his  practice  of  throwing 
sacks  in  this  way,  and  takes  no  precautions  to  prevent  persons  law- 
fully on  the  platform  from  being  thereby  injured.^^^  The  ground  on 
which  a  railway  company  has  been  held  liable  for  this  species  of  injury 
to  its  passengers,  although  committed  by  a  servant  of  the  Govern- 
ment, is  the  failure  of  its  duty  to  report  to  the  Post-Office  Depart- 
ment breaches  of  its  rules  in  this  respect,  and  to  take  such  further 
steps  as  may  be  necessary  to  prevent  a  continuance  of  the  praetice.'^*^ 
The  duty  of  the  railway  company  to  take  precautions  against  in- 
juring persons  on  its  station  platforms  by  this  method  of  discharg- 
ing the  mails  from  its  passing  trains,  is  not  confined  to  those  who  are 

•«°See,   on   this   subject.   Vol.    II,  57  N.  W.  Rep.  1058;    Carpenter  v. 

§  1847.  Boston  &c.  R.  Co.,  97  N.  Y.  494;  s.  c. 

"' Galloway  V.  Chicago  &c.  R.  Co.,  47    Am.    Rep.    540;    Sargent    v.    St. 

56  Minn.  346;  s.  c.  23  L.  R.  A.  442;  Louis  &c.  R.  Co.,  114  Mo.  348;   s.  c. 

57  N.  W.  Rep.  1058;  Carpenter  v.  19  L.  R.  A.  460;  21  S.  W.  Rep.  823. 
Boston  &c.  R.  Co.,  97  N.  Y.  494;  s.  c.  '«"  Southern  R.  Co.  v.  Rhodes,  58 
47  Am.  Rep.  540  (Rapallo  and  U.  S.  App.  349;  s.  c.  30  C.  C.  A.  157; 
Finch,  JJ.,  dissenting);  Ohio  &c.  86  Fed.  Rep.  422.  The  court  held 
R.  Co.  V.  Simms,  43  111.  App.  260;  that  the  plaintiff  must  show  that  the 
Sargent  v.  St.  Louis  &c.  R.  Co.,  114  custom  of  throwing  off  mail  bags 
Mo.  348;  s.  c.  19  L.  R.  A.  460;  21  S.  in  a  dangerous  way  had  existed  for 
W.  Rep.  823;  Snow  v.  Fitchburg  &c.  a  sufficient  time  to  charge  the  com- 
R.  Co.,  136  Mass.  552.  That  a  rail-  pany  with  notice.  This  the  court  held 
way  company  is  not  liable  to  a  pas-  his  evidence  failed  to  do,  and  a  ver- 
senger  who,  on  entering  its  station  diet  for  the  plaintiff  was  set  aside, 
to  board  an  approaching  train,  is  The  court  held  that  it  was  the  com- 
struck  and  injured  by  a  mail  hag  pany's  duty  to  its  passengers  to  no- 
thrown  therefrom  by  a  clerk  in  the  tify  the  Government  officials  of  the 
employ  of  the  Post-Office  Department  practice  of  its  employes  in  acting  in 
of  the  United  States, — was  held  in  a  manner  dangerous  to  its  passen- 
Carpenter  v.  Boston  &c.  R.  Co.,  24  gers,  and  to  take  such  further  steps 
Hun  (N.  Y.)  104.  as   were   necessary   to   prevent  the 

^^  Galloway  v.  Chicago  &c.  R.  Co.,    continuance  of  the  practice. 
56  Minn.  346;  s.  c.  23  L.  R.  A.  442; 
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passengers  in  a  strict  sense,  but  it  extends  to  those  waiting  there  to 
take  passage  on  its  trains  ;^^*  to  persons  coming  on  such  platforms  to 
purchase  papers  from  its  train  boys,  who  are  permitted  so  to  sell 
them;^^^  and,  in  short,  to  any  person  who  is  injured  when  lawfully 
there,  and  in  the  exercise  of  reasonable  care  on  his  part.^^* 

§  2712.    Application   of  these  Principles  to   Street  Railways. — 

The  duty  of  a  common  carrier  of  passengers  to  provide  a  reasonably 
safe  place  for  receiving  and  discharging  his  passengers,  can  have 
but  a  qualified  application  to  street  railways,  where  the  passengers 
are  usually  taken  up  and  discharged  upon  the  surface  of  the  street. 
Such  a  company  is  not,  for  instance,  answerable  in  damages  on  the 
footing  of  negligence,  because  its  motorman  stopped  the  car  at  a 
place  where  the  pavement  of  the  street  was  partially  torn  up  for  re- 
pairs, without  informing  the  passenger  of  its  condition,  and  warn- 
ing him  to  be  cautious  in  alighting  from  the  car,  where  its  con- 
dition was  plainly  apparent.^*'  Nor  is  such  a  company  responsi- 
ble to  a  passenger  for  the  safety  of  a  place  at  which  a  car  stops 
because  of  an  obstruction  on  the  track,  as  a  place  for  getting  off, 
whether  the  car,  at  the  time  the  passenger  undertakes  to  get  off, 
is  in  motion  or  at  rest,  where  the  conductor  does  not  see  the  passenger, 
and  is  not  aware  of  his  purpose  to  alight  at  the  time  the  attempt 
to  get  off  is  made.^^*  Nor  is  it  responsible  for  any  injury  incurred 
by  a  passenger  in  attempting  to  alight,  without  its  authority,  after 
the  stoppage  at  a  safe  place  has  been  made,  and  the  car  has  been  put 
in  motion,  if  a  reasonable  time  for  alighting  has  been  allowed  while 
the  car  is  at  rest,  and  the  conductor  does  not  know  that  the  passen- 
ger intends  to  get  off  at  that  place,  and  does  not  see  him  attempt  to 
get  off  while  the  car  is  in  motion,  in  time  to  warn  or  prevent  him  from 
doing  so.^*'  But  it  has  been  held  that  a  street  railway  company  is 
liable  for  an  injury  to  a  passenger  caused  by  her  falling  out  of  a 
"transfer"  car  used  as  a  waiting-room,  because  of  the  sudden  opening 
of  the  door  against  which  she  was  leaning,  where  she  would  not  have 
been  in  that  position  had  not  an  employe  in  charge  of  the  car  directed 
her  to  move  from  a  safe  place,  where  she  stood,  \t^ithout  warning 


^'*  Snow  v.  Fitchburg  &c.  R.  Co.,  '«'  Bigelow  v.  West  End  Street  R. 

136  Mass.  552;  Carpenter  v.  Boston  Co.,  161  Mass.  393;  s.  c.  37  N.  E.  Rep. 

&c.  R.  Co.,  97  N.  Y.  494;  s.  c.  49  Am.  367. 

Rep.  540    (Rapallo  and  Finch,  J  J.,  '»°  Augusta  R.    Co.   v.   Glover,   92 

dissenting).  Ga.  132;  s.  c.  18  S.  E.  Rep.  406. 

™  Ohio  &c.  R.  Co.  V.  Simms,  43  111.  "» Augusta  R.   Co.   v.   Glover,   92 

App.  260.  Ga.  132;  s.  c.  18  S.  E.  Rep.  406. 

'*>  Ohio  &c.  R.  Co.  V.  Simms,  43  111. 
App.  260. 
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her  of  the  danger,  and  such  danger  was  not  apparent  or  known  to 
her.^'"*  The  fact  that  no  one,  without  some  previous  knowledge,  can 
be  expected  to  provide  against  the  contingency  of  a  street  ear,  with 
the  railway  upon  which  it  stands,  coming  upon  him  by  a  side  move- 
ment, imposes  upon  the  company  moving  their  cars  from  one  track 
to  another  in  this  unusual  manner,  a  degree  of  care  in  so  doing 
proportionate  to  the  dangers  arising  therefrom.^^^ 

§  2713.    In   the    Case   of   Passengers   on   Elevated   Railways. — 

Elevated  railways  in  cities,  whose  trains  are  propelled  by  steam  en- 
gines, and  which  stop  only  at  stations,  stand  under  very  much  the  same 
duty  in  regard  to  keeping  their  stations,  platforms,  and  premises 
reasonably  safe,  as  the  law  puts  upon  other  steam  railway  car- 
riers. For  example,  an  elevated  railway  company  is  answerable  in 
damages  to  a  passenger  who  is  injured  in  consequence  of  steps  lead- 
ing to  its  stations  being  allowed  to  remain  covered  with  ice^^^  On  the 
other  hand,  it  has  been  held  that  where  such  a  company  has  pro- 
vided a  suitable  covering  for  the  staircase  leading  to  its  station, 
a  rubber  tip  for  each  step  and  a  hand  rail  on  each  side  to  aid  pas- 
sengers in  going  down,  its  failure  to  throw  ashes  or  sawdust  upon 
ilie  steps,  during  the  continuance  of  a  storm  of  sleet  and  snow  which 
lasts  from  midnight  to  4  o'clock  in  the  morning,  and  which  renders 
the  sidewalks  very  slippery,  or  to  clean  off  the  steps  within  two  hours 
after  the  termination  of  the  storm, — is  not  such  negligence  as  to  render 
it  liable  for  injuries  resulting  to  a  passenger  from  falling  upon  the 
steps  when  attempting  to  descend  them,  especially  when  he  knows 
of  the  storm  and  its  efEects.^'^  Such  a  railway  company  is  not  liable 
in.  damages  for  a  hurt  received  by  a  passenger  in  consequence  of 
leaving  a  space  of  from  three  and  a  half  to  four  inches  between  the 
edge  of  its  cars  and  the  platform  at  the  ends  of  the  train  and  of 
six  to  seven  inches  at  the  middle  portion  of  the  train,  where  the  station 
is  upon  a  curve  so  that  the  platform  is  convex  in  relation  to  the 
train;  since,  in  such  a  case,  room  must  be  left  for  the  swaying  and 
oscillation  of  the  ears.^°*     Evidence  of  negligence  on  the  part  of 

""Prothero  v.  •Citizens'  Street  R.  ^"Ryan  v.  Manhattan  R.  Co.,  121 

Co.,  134  Ind.  431;  s.  c.  33  N.  B.  Rep.  N.  Y.  126;  s.  c.  23  N.  B.  Rep.  1131; 

765.  30  N.  Y.   St.  Rep.  624.     So,  in  the 

"'  Gordon  v.  Grand  Street  &c.  R.  opinion  of  one  of  the  Appellate  Di- 

Co.,  40  Barb.  (N.  Y.)  546.  visions    of    the    Supreme    Court    of 

"^  Ainley  v.  Manhattan  R.  Co.,  47  New  York,  the  fact  that  a  banana 

Hun  (N.  Y.)  206;  s.  c.  13  N.  Y.  St.  peel  was  on  a  stairway  leading  to 

Rep.  557;  Timpson  v.  Manhattan  R.  the  station  of  an  elevated  railway, 

Co.,  52  Hun  (N.  Y.)  489;  s.  c.  24  N.  on     which     a     passenger     stepped, 

Y.  St.  Rep.  629;   5  N.  Y.  Supp.  684.  slipped,    and   fell,    did   not   furnish 

i'^  Kelly  V.  Manhattan  R.  Co.,  112  evidence  of  negligence  against  the 

N.  Y.  443;  s.  c.  20  N.  E.  Rep.  383.  railway  company:     Benson  v.  Man 
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elevated  railway  companies  has  been  discovered  in  the  fact  of  leaving 
an  open  space  twenty-six  inches  in  width  between  its  cars  and  the 
railings  around  its  platform  ;^''^  and  in  the  fact  that  the  platform 
at  an  elevated  railway  station  was  built  on  a  curve,  in  such  a  manner 
that  there  was  an  open  space  between  the  steps  of  the  car  and  the 
edge  of  the  platform,  about  fourteen  inches  wide,  and  that  the  plat- 
form was  insufficiently  lighted,  so  that  this  open  space  could  not  be 
readily  seen,  into  which  a  passenger  stepped  and  was  injured, — the 
question  of  negligence  being  for  the  Jury.^"' 

§  2714.  In  Case  of  Passengers  on  Freight  Trains. — As  hereafter 
seen,^"''  if  a  railway  company  carries  passengers  on  its  freight  trains, 
and  thereby  makes  a  mixed  train  of  its  freight  train,  it  stands  under 
the  same  duty  of  protecting  the  passenger  from  danger,  as  where 
it  carries  him  on  its  passenger  train, — though  it  may  easily  be  con- 
cluded that,  the  business  of  transporting  freight  being  the  primary 
business  of  such  a  train,  and  the  carriage  of  passengers  being  a 
secondary  or  subordinate  business  resorted  to  for  the  public  con- 
venience, the  company  will  not  be  under  the  same  obligation  of  land- 
ing passengers  at  a  station  platform  which  will  attach  to  it  in  respect 
of  its  ordinary  passenger  trains.  Clearly,  it  is  the  duty  of  those  in 
charge  of  a  railway  train  carrying  passengers,  although  a  freight 
train,  to  stop  in  the  night  at  such  places  as  are  reasonably  safe  for  the 
egress  of  passengers;  and  where,  on  a  dark  and  stormy  night,  a  freight 
train  was  pulled  up  at  an  unusual  place,  and  the  passenger  alighted, 
and,  in  effecting  his  egress  from  the  train,  fell  into  a  culvert  of  which 
he  had  no  notice  and  was  injured, — it  was  held  a  case  for  the  re- 
covery of  damages. ^°*     It  has  been  held  that  a  railroad  company 

hattan  R.  Co.,  65  N.  Y.  Supp.  271;  nies  had  done  the  same  thing, — that 

s.  c.  31  Misc.  (N.  Y.)723.  On  the  same  is  to   say,   had  been  equally  negli- 

line  of  reasoning,  it  has  been  held  gent:     Barth  v.  Kansas  City  &c.  R. 

that  an  elevated  railroad  company  Co.,  supra. 

is  not  liable  for  an  injury  to  a  pas-        ''"'  Boyce  v.  Manhattan  R.  Co.,  118 

senger  caused  by  her   shoes  being  N.  Y.  314;  s.  c.  23  N.  E.  Rep.  304; 

caught  in  a  rubber  on  a  stairway  28  N.  Y.  St.  Rep.  693;  41  Am.  &  Eng. 

leading   to    a    station,    where    such  Rail.  Cas.  111. 
stairway  was  out  of  order  for  only        ^'"  Post,  §  2901. 
a  few  minutes  before  the  accident,        "'Hartwig  v.  Chicago  &c.  R.  Co., 

and  the  company  had  no  notice  of  49  Wis.  358.    The  same  was  held  in 

its  condition:     Foley  v.  Manhattan  Delamatyr  v.  Milwaukee  &c.  R.  Co., 

&c.  R.  Co.,  34  N.  Y.  Supp.  1050;  s.  c.  24  Wis.  578.    So,  where  the  plaintiff 

69  N.  Y.  St.  Rep.  21.  attempted  to  get  aboard  the  ladies' 

"°  Barth  v.  Kansas  City  &c.  R.  Co.,  car,   which   had    stopped   before   it 

142  Mo.  535;  s.  c.  10  Am.  &  Eng.  Rail,  reached  the  platform,   and  walked 

Cas.  (K.  S.)  281;  44  S.  W.  Rep.  778.  off  the  platform  in  the   dark  and 

Nor  was  the  negligence  of  the  ele-  was  injured:     Quaife  v.  Chicago  &c. 

vated  railroad  company,  in  so  con-  R.  Co.,  48  Wis.  513.    Under  a  stat- 

structing  its  platform,  excused  by  ute  (Sands  &  H.  Ark.  Dig.,  §  6284) 

the  fact  that  other  railroad  compa-  requiring    local    freight    trains    to 
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owes  a  duty  to  one  in  charge  of  stock  being  shipped  over  its  road,  to 
provide,  for  his  safety  and  convenience,  proper  approaches  to  all  por- 
tions of  its  station  grounds,  to  which  the  reasonable  prosecution  of 
his  business  may  require  him  to  go.^°* 

§  2715.    Duty  of  Providing  Safe  Wharves  by  Carriers  by  Water. — 

Applied  to  carriers  hy  water,  this  duty  extends  so  far  as  to  require 
of  them  reasonable  care  in  providing  safe  wharves  for  the  use  of 
their  passengers  in  getting  on  and  off  their  vessels,  and  this  wholly 
without  reference  to  the  state  of  the  title,  or  right  to  use  the  wharf.^"" 
Thus,  it  has  been  held  that  a  steamship  company  is  responsible  for 
the  condition  of  a  wharf  rented  for  its  use  and  in  the  sole  control  of 
its  officers,  although  the  lease  is  not  made  to  the  company  itself,  but 
to  its  agent,  for  the  reason  that  the  landlord  preferred  to  deal  with 
the  agent  personally.^"^ 

§  2716.  Injuries  to  Waiting  Passengers  through  Carelessness  of 
the  Carrier's  Servants. — The  obligation  of  keeping  the  station  in  a 
reasonably  safe  condition  imposes  upon  the  servants  of  the  company 
the  necessity  of  discharging  their  duties  in  a  prudent  manner,  such 
that  the  security  of  the  passenger  shall  not  be  jeopardized.  Thus, 
in  one  case  the  company  was  held  responsible  for  the  act  of  a  brake- 
man  in  throwing  a  burning  stick  of  wood  from  the  train,  which 
struck  a  passenger  on  the  head  who  was  walking  upon  the  plat- 
form.^°^  In  another  case,  the  plaintiff,  while  standing  in  a  proper 
place  to  await  the  arrival  of  a  train,  was  placed  in  great  danger 
from  the  approach  of  a  train  in  an  unexpected  direction,  by  reason 
of  the  displacement  of  a  switch  through  culpable   negligence   of 

carry  passengers  from  and  "to"  all  of  negligence  and  the  plaintiff  not 

of  their  stations,  a  passenger  on  a  guilty  of  contributory  negligence, — 

freight  train  is  entitled  to  be  car-  see  Hartwig  v.  Chicago  &c.  R.  Co., 

ried  to  some  place  in  the  yard  of  49  Wis.  358.     And  see,  for  a  criti- 

the    station    not    unreasonably    dis-  cism  of  an  instruction  on  the  ques- 

tant  from  the  platform,  and  may  re-  tion  of  plaintiff  voluntarily  taking 

cover  damages  if  he  is  compelled  to  the  wrong  way  and  putting  himself 

get  off  at  a  place  a  mile  away:     St.  in  peril,  with  the  conclusion  that  it 

Louis  &c.   R.   Co.  V.   Neal,   66  Ark.  was   not   erroneous   as   against  the 

543;  s.  c.  51  S.  W.  Rep.  1060.  defendant, — Hartwig  v.  Chicago  &c. 

™  Texas  &c.  R.  Co.  v.  Hudman,  8  R.  Co.,  supra. 

Tex.  Civ.  App.  309;    s.  c.   28   S.  W.  ™°  Rogers  v.  Kennebec  Steamboat 

Rep.  388.     For  a  collection  of  facts  Co.,  86  Me.  261;  s.  c.  25  L.  R.  A.  491; 

under  which,  on  a  dark  and  stormy  29  Atl.  Rep.  1069;    10  Am.  Rail.  & 

night,  a  person  on  his  way  to  take  Corp.  Rep.  332. 

passage  in  the  caboose  of  a  freight  ™  York  v.  Canada  &c.  Steamship 

train,  fell  into  an  open  cattle-guard  Co.,  22  Can.  S.  C.  167. 

and   was  injured,   and   it  was  held  '"^  Jeffersonville  &c.  R.  Co.  v.  Ri- 

that  the  jury  were  warranted  in  find-  ley,  39  Ind.  568. 
ing  that  the  defendant  was  guilty 
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servants  of  the  company.  She  became  alarmed,  and  in  running  away 
to  escape  the  apprehended  peril,  fell  and  was  injured.  A  verdict 
against  the  company  was  sustained,  although  the  course  which  the 
plaintiff  took  in  running  off  brought  her  into  greater  peril  from 
the  approach  of  the  train,  and  although  the  immediate  cause  of  her 
fall  was  tripping  over  the  rail  of  the  track  on  which  she  was  run- 
ning.'^"* 

"^  Caswell  V.  Boston  &c.  K.  Co.,  98  Mass.  194. 
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CHAPTER  XCI. 

LIABILITY  OF  THE  CAEEIER  FOE  KEGLIGENOE. 

Aet.     I.     Degree    of    Care    Eequired    of    Carriers    of    Passengers, 

§§  2730-2751. 
Aet.    II.     Presumption  of  Ifegligenee  from  the  Happening  of  the 

Accident,  §§  2754^2775. 
Aet.  III.     Proximate   and   Eemote    Cause    of   Injury   or   Damage, 

§§  2778-2783. 
Art.  IV.     Negligence  in  Failing  to  Provide  a  Safe  Vehicle  and 

Eoadway,  §§  2785-2816. 
Aet.     V.     Negligence  of  Eailway  Carriers  in  Operating  their  Trains, 
§§  2818-2920. 

SuBDiv.  1.     In  General,  §§  2818-2841. 

SuBDiv.  2.     Duty  of  Carrier  to  Warn  and  Assist  Passenger, 
.       §§  2843-2852. 
SuBDiv.  3.    Duty  to  Enable  Passenger  to  Board  Train  and  Become 

Seated,  §§  2854-2858. 
Stjbdiv.  4.    Duty  to  Allow  Passenger    a  Reasonable  Opportunity  to 

Alight  in  Safety,  §§  2860-2886. 
SuBDiv.  5.     Carrying  the  Passenger  heyond  his  Proper  Station, 

§§  2890-2899. 
StTBDiv.  6.    Negligence  with  Respect  to  Passengers  on  Freight 

Trains,  §§  2901-2907. 
SuBDiv.  7.    Negligence  with  Respect  to  Stockmen  on  Cattle 
Trains,  §§  2909-2920. 

Article  I.   Degree  op  Caee  Eequieed  of  Caeeiees  of  Passen"gees. 

Section  Section 

2720.  Grounds  on  which  this  liahil-     2726.  Bound  to  use  the  utmost  skill, 

ity  rests.  diligence,     care     and     fore- 

2721.  Carriers  of  passengers  not  lia-  sight. 

ble  as  insurers.  2727.  Further    judicial    expressions 

2722.  Carriers  of  passengers  bound  on  this  subject. 

to  use  extraordinary  care.         2728.  Not  bound  to  exercise  the  "ut- 

2723.  The    law    on   this    subject   as  most    degree    of    care"    of 

laid    down    by    Mr.    Justice  which  men  are  capable. 

Story.  2729.  Bound  to  use  the  highest  de- 

2724.  Bound  to  use  the  highest  prac-  gree  of  care  of  very  cautious 

ticable  degree  of  care.  persons. 

2725.  Bound  to  use  the  highest  care.     2730.  Strict  diligence  and  high  de- 


gree of  care,  etc. 
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Section 

2731.  Statutory  expressions  of  this 

degree  of  care. 

2732.  Liability  for  slight  negligence. 

2733.  Liable  for  the  slightest  negli- 

gence. 

2734.  Theory  that  this  duty  renders 

carrier  liable,  although  the 
proximate  cause  is  the  neg- 
ligence of  a  third  person. 

2735.  To  whom  this  measure  of  care 

is  due — the  feeble,  sick, 
aged,  decrepit,  intoxicated. 

2736.  Further  of  this  duty  of  care 

towards  feeble  or  helpless 
passengers. 

2737.  This  care  varies  with  the  sit- 

uation of  passenger. 

2738.  Greater  care  required  in  favor 

of  passengers  under  disa- 
bilities. 

2739.  This  duty  of  care  illustrated 

in  the  case  of  a  lunatic. 

2740.  In  the  case  of  a  passenger  who 

is  intoxicated. 

2741.  This  rule  of  diligence  does  not 

exclude  the  defense  of  the 
contributory  negligence  of 
the  passenger. 


Section 

2742.  Instance  of  an  instruction  de- 

manding too  strict  a  stand- 
ard of  diligence. 

2743.  Another  instance  of  such  an 

instruction. 

2744.  The  modern  English  rule  of 

reasonable  care. 

2745.  Further  of  the  English  rule. 

2746.  American  expressions  of  this 

rule  of  ordinary  care. 

2747.  Comments  on  the  "reasonable 

care"  doctrine. 

2748.  Doctrine  that  the  rule  of  ex- 

traordinary care  applies  on- 
ly to  the  carrier's  means  of 
transit. 

2749.  Circumstances    under    which 

the  carrier  is  bound  only  to 
ordinary  care  as  toward  the 
passenger. 

2750.  Care    required   where   passen- 

gers are  transported  in 
other  than  passenger  cars. 

2751.  The  obligation  of  care  toward 

passengers,  how  affected  by 
statute. 


§  2720.  Grounds  on  which  this  Liability  Rests.  ^ — The  carrier  is 
under  a  duty  to  carry  the  passenger  safely,  so  far  as  human  care, 
foresight,  and  skill  will  enable  him  to  do  it.  This  duty,  it  is  said, 
exists  independently  of  contract,  and  although  there  is  no  contract 
in  a  legal  sense  between  the  parties.  Whether  there  is  a  contract  to 
carry,  or  the  service  undertaken  is  gratuitous,  an  action  lies  against 
the  carrier  for  a  negligent  injury  to  the  passenger.^  The  law  raises 
the  duty  out  of  regard  for  human  life,  and  for  the  purpose  of 
securing  the  utmost  vigilance  by  carriers  in  protecting  those  who 
have  committed  themselves  to  their  hands.  The  liability  of  the 
carrier  is  the  same,  whether  the  action  is  brought  upon  the  contract 
or  upon  the  duty,  and  the  evidence  requisite  to  sustain  the  action 
in  either  form  is  substantially  the  same ;  and  when  there  is  an  actual 
contract  to  carry,  it  is  properly  said  that  the  liability  in  an  action 


'  This  section  is  cited  in  §  2617. 
^  Philadelphia  &c.  R.  Co.  v.  Derby, 
14  How.   (U.  S.)  468;   s.  c.  Thomp. 


Carr.  Pass.  31;  Steamboat  New 
"World  V.  King,  16  How.  (U.  S.)  469; 
s.  c.  Thomp.  Carr.  Pass.  175. 
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founded  upon  the  public  duty  is  coextensive  with  the  contract.* 
Whenever  the  relation  of  carrier  and  passenger  exists  as  defined  in  a 
preceding  chapter/  the  law  steps  in  and  determines  the  measure  of 
the  carrier's  duty,  according  to  the  circumstances  attending  this  re- 
lation. We  apprehend  that  the  measure  of  the  carrier's  duty  is  the 
same  in  all  cases  where  the  relation  is  voluntarily  assumed,  whether 
for  reward  or  gratuitously.  But  where  the  relation  has  not  been  vol- 
untarily assumed, — that  is  to  say,  where  it  does  not  exist  at  all, — as 
where  the  person  injured  is  a  trespasser  upon  the  vehicle  of  the 
carrier,  the  measure  of  the  carrier's  duty  and  liability  is  different. 
Here,  if  the  author  is  right  in  his  previous  conclusions,  the  carrier 
is  under  no  special  duty  to  the  trespasser  beyond  abstaining  from 
inflicting  a  wanton  injury  upon  him,  or  an  injury  proceeding  from 
some  act  or  omission  which  is  special  to  him;  but'  the  trespasser 
must  content  himself  with  such  conditions  and  with  such  provisions 
for  his  safety  as  he  gets  by  his  unlawful  act.°  How  far  this  liability, 
which  the  law  attaches  to  the  office  of  a  public  carrier,  can  be  limited 
by  express  contract  is  considered  in  a  future  chapter. 

§  2721.    Carriers     of    Passengers    not    Liable    as    Insurers.* — 

Although  two  or  three  old  cases  may  seem  to  give  countenance  to 
the  idea  that  a  common  carrier  of  passengers  is  liable  as  an  insurer 
of  their  safe  carriage,''  yet  the  modern  doctrine  is  decisively  settled 
to  the  contrary.  It  is  that  a  common  carrier  does  not  warrant  the 
safety  of  his  vehicles  and  roadway  against  all  accidents  and  contin- 
gencies, but  that  he  is  liable  for  negligence  and  malfeasance  only;* 

=  Carroll  v.  Staten  Island  R.  Co.,  47  N.  Y.  290;  Crogan  v.  New  York 
58  N.  Y.  126;  s.  c.  Thomp.  Carr.  &o.  R.  Co.,  18  Alb.  L.  J.  70;  Read- 
Pass.  197.  bead   v.    Midland   R.    Co.,   L.    R.   2 

*Ante,  §  2633,  et  seq.  Q.  B.  412;   s.  c.  Thomp.  Carr.  Pass. 

Tost,    §3302,    et    seq.;   Vol.    II,  124;  Ingalls  v.  Bills,  9  Mete.  (Mass.) 

§  1705  and  citations.  1;    s.    c.    Thomp.    Carr.    Pass.    112; 

'This  section  is  cited  in  §  2810.  Christie  v.  Griggs,  2  Camp.  79;  s.  c. 

'  Bremner  v.  Williams,  1  Car.  &  Thomp.  Carr.  Pass.  181 ;  Aston  v. 
P.  414;  Alden  v.  New  York  &c.  R.  Heaven,  2  Esp.  533;  Crofts  v.  Water- 
Co.,  26  N.  Y.  102.  The  case  of  house,  3  Bing.  319;  s.  c.  11  J.  B.  Moo. 
Sharpe  v.  Grey,  9  Bing.  457;  s.  c.  2  133;  Curtis  v.  Drinkwater,  2  Barn. 
Moore  &  S.  621,  was  erroneously  &  Adol.  169;  Boyce  v.  Anderson,  2 
quoted  as  so  holding  by  the  Court  of  Pet.  (U.  S.)  150;  McKinney  v.  Neil, 
Appeals  of  New  York  in  Alden  v.  1  McLean  (U.  S.)  540;  McPadden  v. 
New  York  &c.  R.  Co.,  supra,  but  it  is  New  York  &c.  R.  Co,,  44  N.  Y.  478; 
perfectly  obvious,  from  an  examlna-  rev'g  s.  c.  47  Barb.  (N.  Y.)  247;  Ford 
tion  of  that  case,  that  the  judges  did  v.  London  &c.  R.  Co.,  2  Fost.  &  Fin. 
not  intend  so  to  hold.  The  case  and  730;  Israel  v.  Clark,  4  Esp.  259; 
the  reasoning  of  the  judges  are  set  Burns  v.  Cork  &c.  R.  Co.,  Irish  Rep. 
out  at  length  in  Thomp.  Carr.  Pass.  13  C.  L.  (N.  S.)  543;  Pym  v.  Great 
198,  199.  Northern  R.  Co.,  2  Fost.  &  Fin.  619, 

*  Carroll     v.     Staten     Island     R.  621;  Maury  v.  Talmadge,  2  McLean 

Co.,   58   N.   Y.   126,   138,   139;    Cald-  (U.  S.)  157;  Carroll  v.  Staten  Island 

well  v.  New  Jersey  Steamboat  Co.,  R.  Co.,  58  N.  Y.   126;    Sullivan  v. 
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and  is  consequently  not  liable  to  a  passenger  for  injuries  resulting 
from  what  is  called  "the  act  of  God,"  that  is  to  say,  a  vis  major  or  an 
inevitable  accident."  This  being  the  case,  the  general  rules  which  ob- 
tain in  the  law  of  negligence  come  into  effect,  except  so  far  as  they 
are  modified  by  the  circumstance  that  the  carrier  is  responsible  for  an 
extraordinary  degree  of  care:  the  negligence  of  the  carrier  must  have 
been  a  proximate  or  juridical  cause  of  the  injury, — or,  to  borrow  an 
expression  coined  by  Lord  Cairns,  it  must  have  been  incuria  dans 
locum  injuriae;^"  and  the  passenger  himself  must  not  have  been 
guilty  of  contributory  negligence.^^ 

§  2722.  Carriers  of  Passengers  Bound  to  Use  Extraordinary- 
Care.^^ — It  is  frequently  said  by  the  courts  that  such  carriers  are 
bound  to  exercise  extraordinary  care  and  skill  to  secure  the  safety 
of  their  passengers.^^     This  doctrine  will  be  found  in  various  cases, 


Philadelphia  &c.  R.  Co.,  30  Pa.  St. 
234;  Meier  v.  Pennsylvania  R.  Co., 
64  Pa.  St.  225;  Stockton  v.  Frey, 
4  Gill  (Md.)  406;  Frink  v.  Potter,  17 
111.  406;  Jeffersonville  R.  Co.  v.  Hen- 
dricks, 26  Ind.  228,  231;  FaircMld  v. 
California  Stage  Co.,  13  Cal.  599; 
McClary  v.  Sioux  City  &c.  R.  Co.,  3 
Neb.  45;  Sawyer  v.  Hannibal  &c.  R. 
Co.,  37  Mo.  240,  260.  And  see  Keith 
V.  Pinkham,  43  Me.  501;  White  v. 
Boulton,  1  Peake  113;  Palmer  v. 
Pennsylvania  Co.,  11  N.  Y.  88;   s.  c. 

18  N.  E.  Rep.  859;   2  L.  R.  A.  252; 

19  N.  Y.  St.  Rep.  493;  Texas  &c.  R. 
Co.  V.  Buckelew,  3  Tex.  Civ.  App. 
272;  s.  c.  22  S.  W.  Rep.  994;  Chicago 
&c.  R.  Co.  V.  Lewis,  145  111.  67;  s.  c. 
33  N.  E.  Rep.  960;  Furnish  v.  Mis- 
souri &c.  R.  Co.,  102  Mo.  438;  s.  c.  13 
S.  W.  Rep.  1044;  Ladd  v.  Foster,  31 
Fed:  Rep.  827;  Kellow  v.  Central  &c. 
R.  Co.,  68  Iowa  470;  St.  Louis  &c.  R. 
Co.  V.  McCullough,  18  Tex.  Civ.  App. 
534;  s.  c.  45  S.  W.  Rep.  324;  Central 
&c.  R.  Co.  V.  Lippman,  110  Ga.  665; 
s.  c.  36  S.  E.  Rep.  202;  Gilson  v. 
Jackson  Co.  Horse  R.  Co.,  76  Mo. 
282;  Martin  v.  St.  Louis  &c.  R.  Co. 
(Tex.  Civ.  App.),  56  S.  W.  Rep. 
1011;  Major  v.  Oregon  &c.  R.  Co.,  21 
Utah  141;  s.  c.  59  Pac.  Rep.  522; 
Houston  &c.  R.  Co.  v.  Greer,  22  Tex. 
Civ.  App.  58. 

°  Denver  &c.  R.  Co.  v.  Andrews,  11 
Colo.  App.  204;  s.  c.  33  Pac.  Rep. 
518;  Norfolk  &c.  R.  Co.  v.  Marshall, 
90  Va.  836;  s.  c.  20  S.  E.  Rep.  823; 
Gleeson  v.  Virginia  &c.  R.  Co.,  5 
Mackey   (D.  C.)   356;   s.  c.  5  Cent. 


Rep.  440;  St.  Louis  &c  R.  Co.  v.  Bur- 
rows (Kan.),  61  Pac.  Rep.  439.  That 
there  is  no  presumption  of  negli- 
gence where  the  injury  is  shown  to 
have  proceeded  from  the  act  of  God, 
—see  post,  §  2766. 

"  Metropolitan  R.  Co.  v.  Jackson, 
L.  R.  3  App.  Cas.  193,  198. 

"  See  next  chapter.  In  view  of 
this  principle,  it  has  been  held, 
though  with  doubtful  propriety,  in  a 
case  where  the  plaintiff  was  injured 
from  the  falling  of  the  rear  door  of 
a  street  car  upon  him  while  the  car 
was  off  the  track  and  he  was  walk- 
ing behind  it,  that  an  instruction 
that  the  defendant  was  liable  unless 
it  used  "the  greatest  care  and  dili- 
gence that  was  necessary,"  was  erro- 
neous as  assuming  that  a  carrier  of 
passengers  is  liable  as  an  insurer: 
Gilson  V.  Jackson  County  Horse  R. 
Co.,  76  Mo.  282.  In  view  of  the 
same  principle  it  is  clearly  errone- 
ous to  instruct  a  jury,  without  qual- 
ification, that  if  they  find  from  the 
evidence  that  the  plaintiff  received 
personal  injuries  while  travelling 
upon  the  cars  or  railroad  of  the  de- 
fendant as  a  passenger,  they  will 
find  for  the  plaintiff:  George  v.  St. 
Louis  &c.  R.  Co.,  34  Ark.  613,  623. 

"This  section  is  cited  in  §§  2572, 
2649,  2654,  2674,  2679,  2785,  2796, 
2800,  2862,  2922,  2973,  2975,  3089, 
3185,  3477,  3486,  3502,  3504,  3545, 
3557,  3579,  3633,  3638. 

"  Morrissey  v.  Wiggins  Ferry  Co., 
43  Mo.  380;  Central  R.  Co.  v.  Free- 
man, 75  Ga.  331;  Davis  v,  Chicago 
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embodied  in  such  expressions  as  these:  "The  utmost  degree  of  care 
and  skill  in  the  preparation  and  management  of  the  means  of  convey- 
ance ;"^*  "all  precautions,  as  far  as  human  foresight  will  go."'^^  An- 
other court  has  sanctioned  an  instruction  which  told  the  jury  that  a 
common  carrier  of  passengers  was  bound  to  use  greater  than  ordinary 
care, — such  care  as  is  used  by  very  cautious  persons;  and  if  any 
reasonable  skill  and  care  on  his  part  could  have  prevented  the  acci- 
dent, the  defendant  was  liable."^"  "Every  person  who  contracts  for 
the  conveyance  of  others  is  bound  to  use  the  utmost  care  and  shill;  and 
if,  through  any  erroneous  judgment  on  his  part,  any  mischief  is  occa- 
sioned, he  must  answer  for  the  consequences."^'  "Carriers  of  passen- 
gers for  hire  are  bound  to  exert  the  utmost  skill  and  prudence  in  con- 
veying their  passengers,  and  are  responsible  for  the  slightest  negli- 
gence, or  want  of  skill,  either  in  themselves  or  their  servants.  They 
are  bound  to  use  such  care  and  diligence  as  a  most  careful  and  vigilant 
man  would  observe  in  the  exercise  of  the  utmost  prudence  and  fore- 
sight." This  language,  used  in  charging  a  jury,  is  held  well  sus- 
tained by  the  authorities.^'  "A  carrier  of  either  goods  or  passengers 
is  bound  to  provide  a  carriage  or  vehicle  perfect  in  all  its  parts, 
in  default  of  which  he  becomes  responsible  for  any  loss  or  injury 
that  may  be  suffered,  provided  it  happened  without  negligence  or 
misconduct  on  the  part  of  the  party  injured,  A  carrier  of  passengers 
is  bound  to  omit  no  precaution  that  may  conduce  to  their  safety.  He 
is  bound  to  guard  beforehand  against  every  apparent  danger  that  may 
beset  them."i» 

§  2723.    The  Law  on  this  Subject  as  Laid  Down  by  Mr.  Justice 

Story.^" — The  law,  as  laid  down  on  this  subject  by  Mr.  Justice  Story 
in  his  admired  work  on  Bailments,^^  has  met  with  such  frequent 
judicial  approval,  and  has  been  so  often  quoted,  in  whole  or  in  part, 
in  judicial  opinions,  that  it  will  be  here  reproduced :  "Next,  as  to  the 
liability  of  passenger  carriers.  These  naturally  flow  from  their 
duties.  As  they  are  not,  like  common  carriers  of  goods,  insurers 
against  all  injuries  except  by  the  act  of  G-od  or  by  public  enemies,  the 

&c.  R.  Co.,  93  Wis.  470;  s.  c.  67  N.  W.  v.  Tollett,  2  Stark.  34;   s.  c.  3  Eng. 

Rep.  1132.  Com.  Law  233. 

"Ang.  on  Carr.,  §  523;  Gardiner,  "Sales  v.  Western   Stage  Co.,   4 

J.,  in  Hegeman  v.  Western  R.  Corp.,  Iowa  547. 

13  N.  Y.  9,  24;   s.  c.  Thomp.  Carr.  "Gibson,  C.  X,  to  the  jury  in  New 

Pass.  169.  Jersey  R.  Co.  v.  Kennard,  21  Pa.  St. 

"2  Kent's  Comm.  602;    Gardiner,  203,  204;   approved  by  the  Supreme 

J.,  ut  supra.  Court,  21  Pa.  St.  209. 

"  Edwards  v.  Lord,  49  Me.  279.  ^  This  section  is  cited  in  §§  2748, 

"Lord  Ellenborough,  in  Jackson  3481. 


"Story  Bailm.,  §§  601,  602. 
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inquiry  is  naturally  presented,  what  is  the  nature  and  extent  of  their 
responsibility  ?^^  It  is  certain  that  their  undertaking  is  not  an  un- 
dertaking absolutely  to  convey  safely.  But  although  they  do  not 
warrant  the  safety  of  the  passengers  at  all  events,  yet  their  undertak- 
ing and  liability  go  to  this  extent,  that  they  and  their  agents  possess 
competent  skill,  and  that  they  will  use  all  due  care  and  diligence  in 
the  performance  of  their  duty.^*  But  in  what  manner  are  we  to  meas- 
ure this  due  care  and  diligence?  Is  it  ordinary  care  and  diligence, 
which  will  make  them  liable  only  for  ordinary  neglect?  Or  is  it 
extraordinary  care  and  diligence,  which  will  render  them  liable  for 
slight  neglect  ?  As  they  undertake  for  the  carriage  of  human  beings, 
whose  lives  and  limbs  and  health  are  of  great  importance  as  well 
to  the  public  as  to  themselves,  the  ordinary  principle  in  criminal 
cases,  where  persons  are  made  liable  for  personal  wrongs  and  injuries 
arising  from  slight  neglect,  would  seem  to  furnish  the  true  analogy 
and  riile.  It  has  been  accordingly  held  that  passenger  carriers  bind 
themselves  to  carry  safely  those  whom  they  take  into  their  coaches, 
as  far  as  human  care  and  foresight  will  go, — that  is,  for  the  utmost 
care  and  diligence  of  very  cautious  persons;  and  of  course  tliey  are 
responsible  for  any,  even  the  slightest,  neglect.'^*'  But  passenger  car- 
riers, not  being  insurers,  are  not  responsible  for  accidents  where 
all  reasonable  skill  and  diligence  have  been  employed.  T\T.ien  every 
thing  has  been  done  which  human  prudence,  care,  and  foresight  cto 
suggest,  accidents  may  happen.  The  lights  may  in  a  dark  night  be 
obscured  by  fog;  the  horses  may  be  frightened;  the  coachman  may 
be  deceived  by  the  sudden  alteration  of  objects  on  the  road;  the 
coach  may  be  upset  accidentally  by  striking  another  vehicle  or  by  meet- 
ing with  an  unexpected  obstruction;  or  from  the  intense  severity  of 
the  cold,  the  coachman,  although  possessed  of  all  proper  skill,  and 
taking  all  due  and  reasonable  care,  may  at  the  time  become  physically 
incapable  of  managing  his  horses  or  of  otherwise  doing  his  duty.^^ 
In  all  these  and  the  like  cases,  if  there  is  no  negligence  whatsoever, 
the  coach  proprietors  are  exonerated."^*     The  language  employed  in 

"  Citing  Stokes  v.  Saltonstall,  13  preme  Court  of  the  United  States, 

Pet.    (U.    S.)    181,    191;    Sharp    v.  in  the  case  of  Stokes  v.  Saltonstall; 

Grey,  9  Bing.  457.  and  the  opinion  of  the  court,  deliv- 

"'  Citing  Harris  v.  Costar,  1  Car.  ered  by  Mr.  Justice  Barhour,  will  be 

&  P.  636;    Crofts  v.  Waterhouse,  3  found  to  embrace  and  to  exhaust  the 

Bing.  321;   Stokes  v.  Saltonstall,  13  learning  then  applicable  to  it.    See, 

Pet.  (U.  S.)  181,  191.  also,  Camden  &c.  R.  Co.  v.  Burke,  13 

«  Citing  Aston  v.  Heaven,  2  Esp.  Wend.  (N.  Y.)  611,  627,  628. 

533;  Christie  v.  Griggs,  2  Camp.  79;  ^Citing  Stokes  v.  Saltonstall,  13 

White    V.    Boulton,    Peake    113;    1  Pet.  (U.  S.)  181,  191-193. 

Bell's  Comm.   (5th  ed.)  562;   Stokes  ="  Citing  Crofts  v.  Waterhouse,  3 

V.  Saltonstall,  13  Pet.    (U.  S.)   181,  Bing.  319,  321;  Christie  v.  Griggs,  2 

191-193.    This    whole    subject    was  Camp.  79;  Aston  v.  Heaven,  2  Esp. 

thoroughly    examined    by    the    Su-  533. 

191 


o  Thomp.  Neg.]         carriers  of  passengers. 

these  sections  is  traceable  in  many  subsequent  judicial  opinions,*^ 
and  in  two  cases  they  have  been  quoted  at  length  as  embodying  the 
law  on  the  subject.^* 

§  2724.   Bound  to  Use  the  Highest  Practicable  Degree  of  Care." — 

Varying  these  forms  of  expression,  other  decisions  are  found  to  the 
general  effect  that  a  common  carrier  of  passengers  is  bound  to  use 
the  highest  practicable  care;^"  or  the  highest  degree  of  diligence  rear- 
sonahly  practicable f^  or  that  the  law  requires  the  carrier  to  provide 
for  the  safe  conveyance  of  his  passenger  so  far  as  the  same  is  practica- 
ble by  the  exercise  of  human  care  and  foresight ;^^  and  that  it  holds 
a  railway  carrier  to  the  highest  degree  of  care  and  prudence  consist- 
ent with  the  practical  operation  of  its  roadf^  or  to  the  highest  degree 
of  practical  care  and  diligence  used  by  prudent  men  in  the  same, 
or  the  like  business,  which  is  consistent  with  the  mode  of  transporta- 
tion adopted  by  it.^*  Some  of  the  courts  take  the  pains  to  point  out 
that  this  does  not  mean  the  utmost  precaution  that  might  be  im- 
agined, but  the  highest  care  and  best  precaution  known  to  practical 
usage,  and  consistent  with  the  mode  of  transpoi-tation  adopted.^^  But, 
on  the  other  hand,  it  is  carefully  pointed  out  that  the  measure  of 
duty  of  such  a  carrier  is  not  to  be  determined  by  what  a  reasonable 
and  prudent  person  would  ordinarily  do  under  the  circumstances.'" 
According  to  one  view,  the  obligation  to  use  the  highest  practicable 
care  for  the  safety  of  its  passengers  continues  to  rest  upon  a  railway 
carrier  until  the  passenger  has  left  its  premises.'^ 

"Maury  v.  Talmadge,  2  McLean  46  Minn.  474;   s.  c.  49  N.  W.  Rep. 

(U.  S.)  157;  Peck  v.  Neil,  3  McLean  249;  10  Rail.  &  Corp.  L.  J.  254. 

(U.   S.)    22;    McCurrie  v.   Southern  ^''^  Ladd  v.  Foster,  31  Fed.  Rep.  827. 

&c.  Co.,  122  Cal.  558;    s.  c.  5  Am.  =' Chicago  &c.  R.  Co.  v.  Lewis,  145 

Neg.    Rep.    117;    55    Pac.    Rep.    324  III.    67;    s.    c.    33    N.    E.    Rep.   960; 

(highest  degree  of  care).  Jordan   v.    New   York   &c.    R.    Co., 

''^Farish  v.  Reigle,  11  Gratt.  (Va.)  165  Mass.  346;  s.  c.  32  L.  R.  A.  101; 

697,    707;     Fairchild    v.    California  43  N.  E.  Rep.  Ill;  West  Chicago  St. 

Stage  Co.,  13  Cal.  599.  R.  Co.  v.  Kromshinsky,  185  111.  92; 

=»This  section  is  cited  in  §§  2654,  s.  c.  56  N.  E.  Rep.  1110;   afE'g  s.  c. 

2862,  3638.  86  111.  App.  17. 

"Southern  Kan.  R.  Co.  v.  Walsh,  ^'Louisville  &c.   R.   Co.   v.  Park, 

45  Kan.  653;   s.  c.  26  Pac.  Rep.  45;  96  Ky.  580;  s.  c.  29  S.  W.  Rep.  455. 

Louisville  &c.  R.  Co.  v.  Snyder,  117  ^^  Southern  Kan.  R.  Co.  v.  Walsh, 

Ind.  435;   s.  c.  20  N.  E.  Rep.  284;  3  45  Kan.  653;   s.  c.  26  Pac.  Rep.  45; 

L.  R.  A.  434;  McCurrie  v.  Southern  Louisville  &c.  R.  Co.  v.  Park,  96  Ky. 

&c.  Co.,   122  Cal.   558;    s.   c.   5  Am.  580;  s.  c.  29  S.  W.  Rep.  455. 

Neg.   Rep.   117;    55   Pac.   Rep.   324  "'Louisville  &c.  R.  Co.  v.  Snyder, 

(highest   degree   of   care);    Illinois  117  Ind.  435;  s.  c.  3  L.  R.  A.  434;  20 

&c.  R.  Co.  V.  Davidson,  76  Fed.  Rep.  N.  B.  Rep.  284. 

517;  s.  c.  46  U.  S.  App.  300;  22  C.  C.  "Illinois  &c.  R.  Co.  v.  Davidson, 

A.  306;    Terre  Haute  &c.  R.  Co.  v.  76  Fed.  Rep.  517;  s.  c.  1  Chic.  L.  J. 

Sheeks,  155  Ind.  74;   s.  c.  56  N.  E.  Wkly.  583;  46  U.  S.  App.  300;  22  C. 

Rep.  434.  C.  A.  306. 

''Mullan  V.  Wisconsin  &c.  R.  Co., 
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§2725.  Bound  to  Use  the  Highest  Care.««— Other  expressions, 
sometimes  more  or  less  qualified,  are  to  the  effect  that  a  railway  car- 
rier of  passengers  is  bound  to  use  the  highest  degree  of  care;^"  or 
the  highest  degree  of  care  and  skill;'"  or  the  highest  degree  of  dili- 
gence;*^ or  the  highest  degree  of  care  consistent  with  the  proper 
management  of  the  business.*^ 

§  2726.  Bound  to  Use  the  Utmost  Skill,  Diligence,  Care  and  Fore- 
sight.'"'— Other  groups  of  decisions  will  be  found  varying  more  or  less 
in  the  language  employed  by  the  judges,  which  agree,  in  substance, 
that  a  common  carrier  of  passengers  is  bound,  in  protecting  his  pas- 
senger from  danger,  to  make  use  of  the  utmost  human  skill,  care, 
diligence  and  foresight  which  can  be  employed  under  the  circum- 
stances.**    An  apt  expression,  involving  at  the  same  time  an  apt 


»»This  section  is  cited  In  §  3505. 

""McCurrie  v.  Southern  &c.  Co., 
122  Cal.  558;  s.  c.  5  Am.  Neg.  Rep. 
117;  55  Pac.  Rep.  324;  12  Am.  & 
Eng.  Rail.  Cas.  (N.  S.)  170  (highest 
degree  of  care) ;  Fort  Worth  &c.  R. 
Co.  V.  Enos  (Tex.  Civ.  App.),  50  S. 
W.  Rep.  595  (no  off.  rep.);  s.  c.  aff'd 
50  S.  W.  Rep.  928  (no  off.  rep.);  Illi- 
nois &c.  R.  Co.  V.  O'Connell,  160  111. 
636;  s.  c.  43  N.  B.  Rep.  704;  affi'g  s.  c. 
59  111.  App.  463;  Holmes  v.  Ashta- 
bula Rapid  Transit  Co.,  10  Ohio  C. 
D.  638. 

"  Moore  v.  Des  Moines  &c.  R.  Co., 
69  Iowa  491. 

"  West  Chicago  St.  R.  Co.  v.  Nash, 
64  111.  App.  548. 

« Jordan  v.  New  York  &c.  R.  Co., 
165  Mass.  346;  s.  c.  32  L.  R.  A.  101; 
43  N.  E.  Rep.  111. 

"This  section  is  cited  in  §  2730. 

"  Without  further  multiplying 
forms  of  expression,  the  following 
cases  may  be  grouped  as  expressing, 
more  or  less  closely,  the  doctrine  of 
the  above  text:  St.  Louis  &c.  R. 
Co.  v.  Mitchell,  57  Ark.  418;  s.  c.  21 
S.  W.  Rep.  883;  Spellman  v.  Lincoln 
Rapid  Transit  Co.,  36  Neb.  890;  s.  c. 
20  L.  R.  A.  216;  55  N.  W.  Rep.  270; 
Topelca  City  R.  Co.  v.  Higgs,  38  Kan. 
375;  s.  c.  16  Pac.  Rep.  667;  Palmer 
V.  Delaware  &c.  Co.,  46  Hun  (N.  Y.) 
489;  s.  c.  aff'd  120  N.  Y.  170;  Chi- 
cago &c.  R.  Co.  V.  Lewis,  48  111.  App. 
274;  Baltimore  &c.  Pass.  R.  Co.  v. 
Nugent,  86  Md.  349;  s.  c.  39  L.  R.  A. 
161;  38  Atl.  Rep.  779;  Baltimore  &c. 
R.  Co.  V.  Swann,  81  Md.  400;  s.  c. 
32  Atl.  Rep.  175;  Bonce  v.  Dubuque 
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Street  R.  Co.,  53  Iowa  278;  Shearm. 
&  Redf.  Neg.,  §  226.  See,  also, 
Frink  v.  Coe,  4  G.  Greene  (Iowa) 
555;  Sales  v.  Western  Stage  Co.,  4 
Iowa  547;  Russ  v.  Steamboat  War 
Eagle,  14  Iowa  363;  Dlabola  v. 
Manhattan  &c.  R.  Co.,  29  N.  Y.  St. 
Rep.  149;  s.  c.  8  N.  Y.  Supp.  334;  s.  c. 
aff'd  134  N.  Y.  535;  Moore  v.  Des 
Moines  &c.  R.  Co.,  69  Iowa  491;  Car- 
roll V.  Staten  Island  R.  Co.,  58  N.  Y. 
126;  Dunlap  v.  Steamboat  Reliance, 
2  Fed.  Rep.  249.  This  doctrine  may 
be  collected  from  such  varying  ex- 
pressions as  the  following:  The  ut- 
most care  and  skill  which  a  pru- 
dent man  would  exercise  under  like 
circumstances,  applied  to  affording 
a  passenger  a  reasonable  opportun- 
nity  to  alight  in  safety:  Lutz  v. 
Louisville  &c.  R.  Co.,  20  Ky.  L.  Rep. 
1163;  s.  c.  12  Am.  &  Eng.  Rail.  Cas. 
(N.  S.)  280;  48  S.  W.  Rep.  1080  (not 
to  be  rep.).  The  utmost  degree  of 
care  and  skill  which  prudent  men 
are  accustomed  to  use  under  like 
circumstances,  to  provide  reasona- 
bly safe  cars,  or  in  the  management 
of  its  trains:  Louisville  &c  R.  Co. 
V.  Berg,  17  Ky.  L.  Rep.  1105;  s.  c. 
32  S.  W.  Rep.  616  (no  off.  rep.). 
The  utmost  care  for  the  safety 
of  its  passengers,  this  expression 
not  being  improper  in  charging  a 
jury:  Gulf  &c.  R.  Co.  v.  Brown,  16 
Tex.  Civ.  App.  93;  s.  c.  40  S.  W. 
Rep.  608.  All  care  and  diligence 
possible  in  the  nature  of  the  case 
to  secure  the  safety  of  its  passen- 
gers: Altemeier  v.  Cincinnati  St 
R.  Co.,  4  Ohio  N.  P.  224;  s.  c.  4  Ohio 
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illustration  of  the  doctrine,  is  found  in  a  statement  that  the  duty 
of  the  locomotive  engineer  of  a  railroad  companj'  toward  the  pas- 
sengers on  his  train  at  a  grade  crossing  of  another  railroad  is  not 
met  by  exercising  such  care  and  diligence  as  reasonable  and  or- 
dinarily prudent  men  would  exercise  under  the  circumstances;  but 
that  he  must  do  all  that  the  dictates  of  the  utmost  care  would  sug- 
gest.*' Somewhat  opposed  to  the  foregoing  is  the  doctrine  that  car- 
riers of  passengers  are  not  required  to  exercise  the  "utmost  degree 
of  care,"  but  only  that  high  degree  of  care  which  very  prudent  per- 
sons would  exercise  under  like  circumstances.*® 

§  2727.  rarther  Judicial  Expressions  on  this  Subject.*^ — Thus,  it 
is  said  in  one  case:  "Undoubtedly  if  the  cars  furnished  had  been 
defective  in  any  particular  which  could  have  been  obviated  by  the 
exercise  of  the  highest  care  and  diligence  on  the  part  of  the  defend- 
ant, and  injury  had  resulted,  the  defendant  would  have  been  liable."** 
In  another  case  it  is  said,  quoting  from  an  earlier  opinion  of  the 
Supreme  Court  of  Illinois:  "Common  carriers  of  passengers  are 
required  to  do  all  that  human  care,  vigilance  and  foresight  reasonably 
can  under  the  circumstances,  in  view  of  the  character  and  mode  of 
conveyance  adopted,  to  prevent  accident  to  passengers.  To  require 
anything  less  would  be  to  leave  the  lives  of  persons  in  the  hands  of 
the  reckless,  and  unprotected  against  the  negligent  and  incautious."** 
And  again:  "Passenger  carriers  bind  themselves  to  carry  safely 
those  whom  they  take  into  their  coaches,  as  far  as  human  care  and 
foresight  will  go;  that  is,  for  the  utmost  care  and  diligence  of  a  very 
cautious  person ;  and,  of  course,  they  are  responsible  for  any,  even  the 
slightest  neglect."'"  Conversely  stated,  a  common  carrier  of  passen- 
gers may  discharge  himself  from  liability  by  showing  that  the  injury 
to  the  passenger  arose  from  an  accident  which  the  utmost  skill,  care 
and  diligence  could  not  prevent.'^  The  obligation  has  sometimes 
been  stated  so  strongly  as  to  say  that  common  carriers  of  passengers 

Leg.    News    300.    The    highest    de-  "Chicago  &c.  R.  Co.  v.  Carroll,  5 

gree  of  diligence  for  the  safety  of  111.  App.  201,  206. 

its   passengers:     West   Chicago    St.  *°  Jamison  v.  San  Jose  &c.  R.  Co., 

R.  Co.  V.  Nash,  64  111.  App.  548.    The  55  Cal.  593,  597;  following  Tuller  v. 

utmost  care  and   diligence  for  the  Talbot,  23  111.  357. 

safety  of  its  passengers:     Reynolds  *■  Jamison  v.  San  Jose  &c.  R.  Co., 

V.  Richmond  &c.  R.  Co.,  92  Va.  400;  55    Cal.    593,    598    [citing   Story   on 

s.  c.  23  S.  E.  Rep.  770.  Bailments,  §  601;  Fairchild  v.  Cali- 

« Richmond  &c.  R.  Co.  v.  Green-  fomia  Stage  Co.,   13  Cal.   604;    Mc- 

wood,    99    Ala.    501,    514;    s.    c.    14  Elroy   v.    Nashua    &c.    R.    Corp.,    4 

South.  Rep.  495.  Cush.     (Mass.)    400;    Whart.    Neg., 

"McCarty  v.  Houston  &c.  R.  Co.,  §  658]. 

21  Tex.  Civ.  App.  568;  s.  c.  54  S.  W.  =^Topeka  &c.  R.  Co.  v.  Higgs,  38 

Rep.  421.  Kan.  375;  s.  c.  16  Pac.  Rep.  667. 

"This  section  is  cl*;ed  in  §  2730. 
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are  required  to  exercise  the  highest  degree  of  care  and  forethought  of 
which  the  human  mind  is  capable  ;^^  or  all  the  care,  skill  and  dili- 
gence of  which  the  human  mind  can  conceive,  or  such  as  will  free 
the  transportation  of  passengers  from  all  possible  peril.^* 

§  2728.  Not  Bound  to  Exercise  the  "Utmost  Degree  of  Care"  of 
which  Men  are  Capable.^* — One  court  has  made  a  qualified  state- 
ment of  this  doctrine  by  saying,  in  substance,  that  the  words  "utmost 
care  and  diligence,"  which  carriers  of  passengers  must  exercise,  do  not 
mean  the  utmost  care  and  diligence  which  men  are  capable  of 
exercising;  but  they  mean  the  utmost  care  and  diligence  consistent 
with  the  carrier's  undertaking,  and  with  a  due  regard  for  all  the  other 
matters  which  ought  to  be  considered  in  conducting  the  business.^^ 
The  meaning  seems  to  be  that  carriers  of  passengers  are  not  required 
to  exercise  the  "utmost  degree  of  care,"  but  only  that  high  degree 
of  care  which  very  cautious  and  prudent  persons  would  exercise  under 
like  circumstances. ^^  Another  expression  of  the  same  view  is  that 
such  carriers  must  do  all  that  human  care,  vigilance  and  foresight 
can,  under  the  circumstances,  considering  the  character  and  mode 
of  conveyance,  to  prevent  accident  to  passengers.^^ 

§  2729.  Bound  to  Use  the  Highest  Degree  of  Care  of  Very  Cautious 
Persons. — Another  group  of  cases  states  the  same  rule  with  more  or 
less  variation,  by  saying  that  a  common  carrier  of  passengers  is 
bound  to  exercise  the  highest  degree  of  care  of  a  very  cautious  or 
very  prudent  person  ;^^  or  such  care  as  would  ordinarily  be  exercised 

•"This  Is  stated  to  be  the  measure  W.  Rep.  356  (no  off.  rep.).     Substan- 

of  their  ohligation,  both  at  common  tially  to  the  same  effect,  see  Central 

law  and  under  the  Nebraska  stat-  &c.  R.  Co.  v.  Lippman,  110  Ga.  665; 

ute:  Chicago  &c.  R.  Co.  v.  Landauer,  s.  c.  36  S.  E.  Rep.  202  (a  carrier  of 

39  Neb.  803;  s.  c.  58  N.  W.  Rep.  434.  passengers  is  bound  by  law  to  ex- 

■"  St.  Louis  &c.  R.  Co.  V.  Sweet,  57  traordinary  diligence  to  protect  the 

Ark.   287;    s.  c.   21   S.  W.  Rep.   587.  lives    and    persons    of    his    passen- 

Other  judicial  expressions  may  be  gers). 

found  like  the  following:    A  carrier  "This  section  is  cited  in  §  2729, 

owes  to  his  passengers  that  high  de-  2733. 

gree  of  care  that  a  very  prudent  ■*  Dodge  v.  Boston  &c.  S.  S.  Co., 

person   would   use,   under   the   cir-  148  Mass.  207;  s.  c.  2  L.  R.  A.  83;  39 

cumstances,  about  the  same  matter:  Alb.  L.  J.  211;  19  N.  E.  Rep.  373. 

Texas  &c.  R.  Co.  v.  Orr   (Tex.  Civ.  i*"  McCarty  v.  Houston  &c.  R.  Co., 

App.),   31   S.   W.   Rep.   696    (no   off.  21  Tex.  Civ.  App.  568;  s.  c.  54  S.  W. 

rep.).    Or  that  degree  of  care  and  Rep.  421;  Gulf  &c.  R.  Co.  v.  Strick- 

foresight  in  securing  the  safety  of  lin  (Tex.  Civ.  App.),  27  S.  W.  Rep. 

their  passengers  from  possible  dan-  1093  (no  off.  rep.)   (not  required  to 

ger,  as  would  be  used  by  very  cau-  use  the  highest  degree  of  care  and 

tlous,   competent  and  prudent  per-  diligence  that  human  judgment  and 

sons  under  similar  circumstances:  foresight  are  "capable  of"). 

St.  Louis  &c.  R.  Co.  V.  McCuUough,  '"Libby  v.  Maine  &c.   R.   Co.,   85 

18  Tex.  Civ.  App.  534;  s.  c.  45  S.  W.  Me.  34;  s.  c.  20  L.  R.  A.  812;  26  AtL 

Rep.    324;    Missouri    &c.    R.    Co.   v.  Rep.  943. 

Scarborough  (Tex.  Civ.  App.),  51  S.  "^O'Connell  v.  St.  Louis  &c.  R.  Co., 
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by  persons  of  great  prudence  under  similar  circumstances  ;^°  or  the 
highest  degree  of  care,  diligence,  and  skill  known  to  careful,  diligent, 
and  skillful  persons  engaged  in  such  business;""  or  that  high  degree 
of  care  which  would  be  exercised  by  very  cautious,  prudent  and  com- 
petent persons  under  similar  circumstances;''^  or  that  they  are  re- 
sponsible for  the  utmost  care  and  diligence  of  very  cautious  persons, 
as  well  as  for  the  slightest  neglect,  and  are  answerable  for  defects 
in  the  vehicles  furnished  by  them,  which  might  have  been  discovered 
by  the  most  careful  examination."^  This  is  not  understood  as  sub- 
jecting the  carrier  to  liability  for  failing  to  use  the  extreme  degree 
of  care  indicated  in  the  language  of  the  cases  cited  in  a  previous 
section."'  For  instance,  it  has  been  reasoned  that  a  carrier  is  not 
bound  to  "use  all  possible  care"  to  provide  for  the  safe  conveyance  of 
passengers,  but  only  the  utmost  care  and  diligence  of  very  cautious 
persons,  or  the  utmost  care  and  circumspection  that  can  be  exercised 
under  all  the  circumstances,  short  of  a  warranty  of  the  safety  of  the 
passengers."* 

§  2730.    Strict    Diligence    and    High    Degree    of    Care,    etc. — 

Other  decisions  may  be  ranged  under  the  lower,  but  still  exacting 
theory  that  the  common  carrier  of  passengers  is  required  to  use 
^'strict  diligence;""^  or  a  high  degree  of  care,  skill  and  vigilance,  to 


106  Mo.  482;  s.  c.  17  S.  W.  Rep.  494; 
Edwards  v.  Lord,  49  Me.  279;  Chat- 
tanooga &c.  R.  Co.  V.  Higglns,  89 
Ga.  494;  s.  c.  15  S.  E.  Rep.  848;  52 
Am.  &  Eng.  Rail.  Cas.  473;  Maverick 
V.  Eighth  Ave.  R.  Co.,  36  N.  Y.  378; 
Smith  V.  British  &c.  Packet  Co.,  14 
Jones  &  Sp.  (N.  Y.)  86;  s.  c.  affl'd  86 
N.  Y.  408;  Taylor  v.  Grand  Trunk 
R.  Co.,. 48  N.  H.  304,  308;  Texas  &c. 
R.  Co.  V.  Brown  (Tex.  Civ.  App.),  58 
S.  W.  Rep.  44  (the  care  that  very- 
prudent  persons  would  have  used 
under  the  circumstances, — correct  in 
instructing  a  jury). 

™  Texas  &c.  R.  Co.  v.  Davidson,  3 
Tex.  Civ.  App.  542;  s.  c.  21  S.  W. 
Rep.  68;  Fordyce  v.  Withers,  1  Tex. 
Civ  App.  540;  s.  c.  20  S.  W.  Rep.  766. 

"Montgomery  &c.  R.  Co.  v.  Mal- 
lette,  92  Ala.  209;  s.  c.  9  South.  Rep. 
363;  Chicago  City  R.  Co.  v.  Engel, 
35  111.  App.  490  (highest  degree  of 
practicable  care  and  diligence  under 
the  circumstances). 

"'Levy  V.  Campbell  (Tex.),  19  S. 
W.  Rep.  438. 

"^Treadwell  v.  Whittier,  80  Cal. 
574;  s.  c.  5  L.  R.  A.  498;  22  Pac.  Rep. 
266;  13  Am.  St.  Rep.  175. 
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"Ante,  §  2728. 

"  International  &c.  R.  Co.  v. 
Welch,  86  Tex.  203;  s.  c.  25  S.  W. 
Rep.  390.  Where  the  rule  is  recog- 
nized, it  is  not  error  to  instruct  a 
jury  that  a  railway  company  in  the 
carriage  of  passengers  is  bound  to 
use  "the  utmost  care  and  diligence 
of  a  very  cautious  person."  This 
declaration  of  law  the  court  found 
to  be  not  only  in  accordance  with 
the  elementary  books,  but  sustained 
by  the  adjudged  cases.  "It  is  true," 
said  the  court,  "that  the  terms  used 
do  not  furnish  an  exact  measure  of 
the  care  required,  but  that  diflBculty 
is  inherent  in  the  nature  of  the  sub- 
ject. It  has,  however,  this  advan- 
tage, that  it  conforms  substantially 
to  the  ordinary  definition  of  the 
highest  degree  of  care  required  of 
bailees  of  goods,  and  has,  therefore, 
the  sanction  of  long  use : "  Taylor  v. 
Grand  Trunk  R.  Co.,  48  N.  H.  304, 
318 

"Alabama  &c.  R.  Co.  v.  Hill,  93 
Ala.  514;  s.  c.  47  Am.  &  Eng.  R.  Cas. 
500;  9  South.  Rep.  722. 
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guard  against  injuries  to  his  passengers,  and  see  that  his  roadway 
and  appliances  remain  in  good  condition  and  free  from  defects.'^" 
Eeceding  from  the  extremely  strenuous  rule  expressed  in  cases  col- 
lected in  preceding  paragraphs/^  it  has  been  laid  down  that  a  common 
carrier  of  passengers  is  bound  to  use  a  high  degree,  of  care  to  protect 
them  from  danger  that  should  be  anticipated  in  the  exercise  of  a  rea- 
sonable foresight."* 

§  2731.  Statutory  Expressions  of  this  Degree  of  Care. — The  rule 
of  the  common  law,  already  stated,  has  been  enacted  iy  statute  in 
Georgia  in  the  following  words:  "A  carrier  of  passengers  is  bound 
also  to  extraordinary  diligence  on  behalf  of  himself  and  his  agents, 
to  protect  the  lives  and  persons  of  his  passengers.  But  he  is  not 
liable  for  injuries  to  the  person  after  having  used  such  diligence.""' 
Under  this  statute  in  an  action  by  a  passenger  against  a  carrier  for 
damages  for  an  injury,  it  has  been  held  error  for  the  court  to  instruct 
the  jury  that  the  plaintiff  can  not  recover  if  the  defendant  exercise  but 
ordinary  reasonable  care  and  diligence.  Such  instruction  was  held 
wrong,  in  that  it  required  only  ordinary  care,  while  the  statute,  as 
above  quoted,  demands  extraordinary  diligence  on  the  part  of  railroad 
companies  when  employed  as  common  carriers.  And  accordingly, 
slight  neglect  on  the  part  of  their  agents  and  servants,  resulting  in  an 
injury  to  a  passenger,  will  be  sufficient  to  render  them  liable.''"  A 
statute  of  Nebraska  expresses  this  duty  in  the  following  language: 
"Every  railroad  company,  as  aforesaid,  shall  be  liable  for  all  dam- 
ages inflicted  upon  the  person  of  passengers  while  being  transported 
over  its  road,  except  in  cases  where  the  injury  done  arises  from  the 
criminal  negligence  of  the  person  injured,  or  when  the  injury  com- 
plained of  shall  be  the  violation  of  some  express  rule  or  regulation 
of  said  road  actually  brought  to  his  or  her  notice."'^  Under  this 
statute  it  is  held  that  carriers  of  passengers  are  insurers  of  the  safety 
of  their  passengers,  and  are  liable  for  all  injury  sustained  by  such 
passengers  unless  caused  by  the  gross  negligence  of  the  person  injured 
or  his  violation  of  some  rule  of  the  carrier  brought  to  his  notice, — 


"■  Palmer  v.   Delaware  &c.   Canal  "  Ante,  §§  2726,  2727. 

Co.,  120  N.  Y.  170;  s.  c.  30  N.  Y.  St.  ™  Hansen  v.  North  Jersey  St.  R. 

Rep.  817;  24  N.  E.  Rep.  302.    Much  Co.,  64  N.  J.  L.  686;  s.  c.  46  Atl.  Rep. 

to  the  same  effect,  see  Oviatt  v.  Da-  718;  rev'g  s.  c.  43  Atl.  Rep.  663. 

kota  &c.  R.  Co.,  43  Minn.  300;  s.  c.  ™  Georgia  Code  1873,  §  2067. 

45  N.  W.  Rep.  436;  Furnish  v.  Mis-  "Crawford  v.  Georgia  R.  Co.,  62 

souri  &c.  R.  Co.,  102  Mo.  438;  s.  c.  Ga.  566. 

13  S.  W.  Rep.  1044;  Merwin  v.  Man-  "Comp.  St  Neb.,  ch.  72,  art.  I. 

hattan  R.  Co.,  48  Hun  (N.  Y.)  608;  §  3. 
s.  c.  16  N.  Y.  St.  Rep.  20;  s.  c.  aff'd 
113  N.  Y.  659. 
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the  "criminal  negligence  of  the  persons  iniured,"  referred  to  in  the 
statute,  being  tantamount  to  gross  negligence,  or  a  reckless  disregard 
of  one's  own  safety.^^ 

§  2732.  Liability  for  Slight  Negligence. — Slight  negligence  is  the 
antithesis  of  great  care ;  and,  accordingly,  the  courts  seem  to  be  agreed 
that  slight  negligence  on  the  part  of  a  carrier  of  passengers  is  action- 
able when  it  is  the  proximate  cause  of  the  injury  which  the  passenger 
has  sustained;'^  and  some  courts  say  that  common  carriers  are  liable 
for  the  slightest  negligence;''^  and  consequently,  where  the  death  of  a 
passenger  on  a  railway  train  is  caused  by  the  slightest  neglect  against 
which  human  prudence  and  foresight  could  have  guarded,  the  com- 
pany will  be  liable  in  damages.'^  It  is  therefore  erroneous,  as 
against  the  plaintiff,  in  an  action  against  a  railway  carrier  of  pas- 
sengers for  an  injury  to  a  passenger,  to  instruct  the  jury  that  it  was 
the  duty  of  the  defendant  to  exercise  ordinary  care  in  providing  good 
and  strong  vehicles,  and  that  for  a  failure  to  exercise  ordinary  care, 
the  defendant  would  be  liable. ^^ 

§  2733.  Liable  for  the  Slightest  Negligence. — The  antithesis  of  the 
doctrine  announced  in  a  former  paragraph,'''  that  the  carrier  is 
bound  to  use  the  utmost  skill,  diligence,  care  and  foresight,  to  pro- 
mote the  safety  of  his  passenger,  is  found  in  the  rule  that  he  is 
liable  in  damages  for  the  slightest  neglect  against  which  such  skill, 
diligence,  care  and  foresight  might  have  guarded.''^     The  proposi- 

"^  Chicago  &c.  R.  Co.  v.  Landauer,  ™  Reynolds   v.   Richmond   &c.    R. 

39  Neb.  803;  s.  c.  58  N.  W.  Rep.  434.  Co.,  92  Va.  400;    s.  c.  23  S.  E.  Rep.  770. 

"  St.  Louis  &c.  R.  Co.  V.  Mitchell,  The  utmost  care  which  can  be  exer- 

57  Ark.  418;  s.  c.  21  S.  W.  Rep.  883;  cised   under   all   the    circumstances 

Morrissey  v.  Wiggins  Ferry  Co.,  43  short  of  a  warranty  of  the  safety  of 

Mo.   380;    Leslie  v.  Wabash  &c.   R.  the  passengers,  which  continues  un- 

Co.,  88  Mo.-  50;    s.  c.  3  West.  Rep.  til  the  passenger  has  alighted  from 

824;  Crawford  v.  Georgia  R.  Co.,  62  the  train:     Ft.  Worth  &c.  R.  Co.  v. 

Ga.  566;  Florida  &c.  R.  Co.  v.  Lucas,  Kennedy,  12  Tex.  Civ.  App.  654;  s.  c. 

110  Ga.  121;  s.  c.  35  S.  E.  Rep.  283.  35  S.  W.  Rep.  335;   New  Jersey  R. 

"  Spellman  v.  Lincoln  Rapid  Tran-  Co.  v.  Kennard,  21  Pa.  St.  203,  204, 

sit  Co.,  36  Neb.  890;   s.  c.  55  N.  W.  209.   The  utmost  care  and  skill  which 

Rep.  270;  20  L.  R.  A.  216.  prudent  men  are  accustomed  to  use 

"Baltimore  &c.  R.  Co.  v.  Noell,  32  under  like  circumstances:  Brown  v. 

Graft.  (Va.)  394,  399;  Baltimore  &c.  Louisville   R.   Co.    (Ky.),   53   S.   W. 

R.    Co.    V.    Whightman,    29    Gratt.  Rep.  1041  (no  off.  rep.).  The  greatest 

(Va.)     431.     See,    also,    Farish    v.  degree  of  care  consistent  with  the 

Reigle,  11  Gratt.  (Va.)  697.  mode  of  transportation,  but  not  the 

""Bonce  v.  Dubuque  Street  R.  Co.,  utmost  degree  of  care  of  which  the 

53  Iowa  278.    A  proprietor  of  hacks  mind  can  conceive, — this  not  being 

in  a  city  is  a  common  carrier  of  misleading  in  an  instruction:   Chi- 

passengers,  and  his  liability  is  de-  cago  &c.  R.  Co.  v.  Grimm,  25  Ind. 

termined    iDy   this    rule:     Bonce    v.  App.  494;    s.  c.  57  N.  E.  Rep.   640. 

Dubuque  Street  R.  Co.,  supra.  Railway  train  conductor  bound  to 

"  Ante,  §  2728.  use  the  greatest  care  and  caution  in 
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tion  was  thus  stated  by  Judge  Eedfield^  with  reference  to  railway 
carriers  of  passengers:  "Passenger  carriers  by  railway  are  bound 
to  the  utmost  diligence  which  human  skill  and  foresight  can  effect, 
and  if  injury  occurs  by  reason  of  the  slightest  omission  in  regard 
to  the  highest  perfection  of  all  the  appliances  of  transportation,  or 
the  mode  of  management  at  the  time  the  damage  occurs,  the  carrier 
is  responsible."'^ 

§  2734.  Theory  that  this  Duty  Renders  Carrier  Liable,  although 
the    Proximate    Cause    is    the   Negligence    of    a   Third    Person. — 

One  court  has  evolved  the  theory  that  the  duty  of  the  carrier  to  ex- 
ercise the  highest  degree  of  care  for  the  safety  of  his  passenger  is 
founded  on  contract,  and  that  where  the  contract  is  broken,  and  the 
passenger  suffers  injury  from  the  breach  of  it,  the  carrier  can  not 
escape  liability,  on  the  ground  that  the  proximate  cause  of  the  injury 
was  the  negligence  of  another.  The  case  was  that  the  defendant,  a 
railway  company,  left  its  passenger  coach  standing  across  the  track  of 
another  company,  where  it  was  struck  by  some  cars  of  the  other  com- 
pany, detached  from  a  freight  train,  killing  the  plaintiff's  intestate; 
and,  of  course,  the  defendant  was  held  liable.^" 

§  2735.  To  Whom  this  Measure  of  Care  is  Due — the  Feeble,  Sick, 
Aged,  Decrepit,  Intoxicated.^^ — This  measure  of  care  is  due  to  emi- 
grants on  a  steamship,  as  well  as  to  other  passengers.*^  It  is  due  to 
the  feeble,  the  sichj  the  aged,  and  the  decrepit,  as  well  as  to  pas- 
sengers who  are  able  to  take  care  of  themselves  without  assistance. 
Such  persons  have  the  right  to  be  carried  as  passengers,  at  least  un- 

providing  for  the  safety  of  the  pas-  of    exposure    was    remote    as    com- 

sengers  under  his  direction  and  con-  pared  with  the  negligence  of  the  de- 

trol:     Bellman  v.  New  York  &c.  R.  fendant  in  thrusting  its  freight  car 

Co.,  42  Hun  (N.  Y.)  135;  s.  c.  aff'd  into  it,  which  was  proximate;    Vol. 

122  N.  Y.  670  (mem.).  I,  §  230,  et  seq.     But  as  between  the 

"  2  Redf.  on  Rys.  219.    This  Ian-  passenger  and  his  carrier,  the  death 

guage  was  quoted  and  approved  by  of  the  passenger  was  the  direct  and 

the  Supreme  Court  of  Arkansas,  in  proximate  result  of  the  great  negli- 

George  v.  St.  Louis  &c.  R.  Co.,  34  gence    of   the   carrier    in   exposing 

Ark.  613,  625.  him  to  such  a  risk.    Outside  of  this 

*°  Kellow  v.  Central  &c.  R.  Co.,  68  the  case  seems  to  be  one  for  the  ap- 
lowa  470.  The  conclusion  is  obvi-  plication  of  the  principle  that  where 
cusly  sound,  but  the  reasoning  may  the  negligence  of  two  persons  con- 
be  questioned.  If  the  action  had  curs  in  injuring  a  third  person, 
been  by  the  company  owning  the  either  or  both  are  liable.  Vol.  I, 
passenger  coach  against  the  com-  §  75;  post,  §  3380. 
pany  owning  the  freight  car,  for  the  ^  This  section  is  cited  in  §§  2782, 
destruction  of  the  plaintiff's  coach,  2934,  3497. 

then  the  rule  would   have  applied  ^  Garoni  v.  Compagnie  De  Navl- 

that  the  negligence  of  the  plaintiff  gation,  39  N.  Y.  St.  Rep.  63;   s.  c. 

In  leaving  its  coach  standing  across  aff'd  131  N.  Y.  614. 
the  defendant's  track  in  a  position 
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less  they  are  utterly  helpless;  and  it  is  the  duty  of  the  carrier  to 
exercise  a  degree  of  care  for  their  safety  in  proportion  to  their  feeble- 
ness and  helplessness.^^  Thus,  if  a  passenger,  through  a  sudden 
illness,  becomes  less  able  to  care  for  his  own  safety,  and  makes  that 
fact  known  to  the  proper  agent  of  the  carrier,  he  will  be  entitled 
to  a  greater  degree  of  care  and  attention  than  is  demanded  from  the 
carrier  under  ordinary  circumstances.**  It  is  not  true  that  the  car- 
rier owes  to  every  passenger  precisely  the  sanDe  measure  of  care, 
without  regard  to  age,  sex,  or  bodily  infirmity.*^  When  the  carrier 
finds  that  e  passenger  on  his  vehicle  is  sich  or  insane,  and  consequently 
helpless,  it  is  his  duty  to  exercise  the  reasonable  and  necessary  offices 
of  humanity  toward  the  passenger,  until  some  suitable  provision  can 
be  made  for  his  safety.*^  But  this  means  no  more  than  that  a  pas- 
senger thus  becoming  sick,  is  entitled  to  such  care  from  the  carrier 
as  is  fairly  practicable  for  him  to  give  with  the  facilities  at  hand, 
without  thereby  unduly  delaying  the  train  or  unreasonably  interfer- 
ing with  the  safety  and  comfort  of  other  passengers.*'  Nor  does  it 
mean  that  the  carrier  is  required  to  maintain  hospitals  and  nurses  for 
sick  and  insane  persons.  It  means  that  the  carrier  is  bound  to  do 
what  he  can  in  the  exercise  of  the  reasonable  and  necessary  offices 
of  humanity  toward  the  sick  passenger,  until  some  special  provision 
can  be  made.** 


^  East  Line  &c.  R.  Co.  v.  Rushing, 
69  Tex.  306;  s.  c.  6  S.  W.  Rep.  834; 
Shenandoah  Valley  R.  Co.  v.  Moose, 
83  Va.  827;  s.  c.  3  S.  E.  Rep.  796; 
Wells  V.  New  York  &c.  R.  Co., 
25  App.  Dlv.  (N.  Y.)  365;  s.  c.  49 
N.  Y.  Supp.  510;  Madden  v.  Port 
Royal  &c.  R.  Co.,  41  S.  C.  440;  s.  c. 
19  S.  E.  Rep.  951.  As  to  the  meas- 
ure of  care  due  to  passengers  who 
are  sick,  feeMe  or  disabled — see  In- 
dianapolis &c.  R.  Co.  V.  Pitzer,  109 
Ind.  179;  Bast  Line  &c.  R.  Co.v. 
Rushing,  69  Tex.  306;  Shenandoah 
Valley  R.  Co.  v.  Moose,  83  Va.  827; 
Lake  Shore  &c.  R.  Co.  v.  Salzman,  52 
Ohio  St.  558;  s.  c.  31  L.  R.  A.  261; 
Atchison  &c.  R.  Co.  v.  Weher,  33 
Kan.  543;  Louisville  &c.  R.  Co.  v. 
Fleming,  14  Lea  (Tenn.)  128;  Co- 
lumhus  &c.  R.  Co.  v.  Powell,  40  Ind. 
37. 

'"McCann  v.  Newark  &c.  R.  Co., 
58  N.  J.  L.  642;  s.  c.  33  L.  R.  A.  127; 
4  Am.  &  Bng.  Rail.  Cas.  (N.  S.)  382; 
34  Atl.  Rep.  1052. 

«'  St.  Louis  &c.  R.  Co.  V.  Finley,  79 
Tex.  85. 

™  Indianapolis  &c.  R.  Co.  v.  Pitzer, 
1C9  Ind.  179;  Lake  Shore  &c.  R.  Co. 
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V.  Salzman,  52  Ohio  St.  558;  Atchi- 
son &c.  R.  Co.  V.  Weber,  33  Kan.  542. 

''Lake  Shore  &c.  R.  Co.  v.  Salz- 
man, 52  Ohio  St.  558;  s.  c.  31  L.  R. 
A.  261;  33  Ohio  L.  J.  301;  2  Ohio 
Leg.  News  565;  2  Det.  L.  N.  324;  40 
N.  E.  Rep.  891;  afE'g  s.  c.  9  Ohio 
C.  C.  230;  1  Ohio  Dec.  68. 

<^  Indiana  &c.  R.  Co.  v.  Pitzer,  109 
Ind.  179;  s.  c.  4  West.  Rep.  256  (cit- 
ing to  this  point,  Atchison  &c.  R. 
Co.  V.  Weber,  33  Kan.  543;  s.  c.  52 
Am.  Rep.  543).  So,  the  servants  of 
a  railway  carrier  will  be  held  to  be 
able  to  distinguish  from  others  a 
woman  in  an  advanced  state  of  preg- 
nancy, and  to  know  what  would  be 
safe  or  unsafe  for  her  to  do:  Balti- 
more &c.  R.  Co.  v.  Leapley,  65  Md, 
571;  s.  c.  4  Cent.  Rep.  353.  So,  if  a 
railroad  conductor  carries  upon  the 
train  a  female  passenger  who  is  un- 
able to  walk,  and  she  is  accompa- 
nied by  a  servant  who  is  unable  to 
carry  her  from  the  train,  and  the 
conductor  endeavors  to  carry  her 
from  the  train  and  injures  her  in 
so  doing, — ^the  railroad  company 
will  be  liable:  International  &c.  R. 
Co.  V.  Gilmer,  18  Tex.  Civ.  App.  680; 
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i;  2736.    Further  of  this  Duty  of  Care  towards  Feeble  or  Helpless 

rassengers.*" — If  a  railway  company  voluntarily  accepts  a  passenger 
ivitlioub  an  attendant  whose  inability  to  care  for  himself  is  either 
apparent  or  made  known  at  the  time  to  its  servants,  it  must  render 
to  him  such  assistance  as  may  be  necessary  to  promote  his  safety,  or 
be  answerable  for  any  damages  he  may  sustain  by  its  neglect  to  do 
so.""  But  it  seems  that  this  rule  ought  not  to  apply  where  the  car- 
rier, having  the  right  to  reject  the  passenger  by  reason  of  his  help- 
less condition,  forbids  him  from  entering  his  vehicle,  but  neverthe- 
less he  succeeds  in  doing  so.  Here  his  position  is  that  of  a  tres- 
passer, and  the  carrier,  it  would  seem,  owes  him  no  greater  duty  than 
that  which  he  owes  a  trespasser,  under  principles  elsewhere  consid- 
ered."^ But  the  conductor  of  a  railway  train,  on  which  a  cMld  seven 
years  old  is  riding  as  a  passenger  witli  its  mother,  has  a  right  to 
confide  in  the  ability  and  inclination  of  the  mother  to  take  care  of 
the  child,  and  is  not  required  to  exercise  special  care  to  the  end  that 
the  child  does  not  get  into  a  perilous  position  and  receive  an  injury."^ 


s.  c.  45  S.  W.  Rep.  1028;  4  Am.  Neg. 
Rep.  233.  The  court  cite:  Groom  v. 
Chicago  &c.  R.  Co.,  52  Minn.  296;  s. 
c.  18  L.  R.  A.  602;  53  N.  W.  Rep. 
1128;  Weightman  v.  Louisville  &c. 
R.  Co.,  70  Miss.  563;  s.  c.  19  L.  R.  A. 
671;  12  South.  Rep.  586. 

'"This  section  is  cited  in  §  2782. 

"  Groom  v.  Chicago  &c.  R.  Co.,  52 
Minn.  296;  s.  c.  18  L.  R.  A.  602;  7 
Am.  Rail.  &  Corp.  Rep.  468;  53  N. 
W.  Rep.  1128.  Another  court  has 
held,  that  persons  laboring  under 
physical  infirmities,  or  otherwise 
unable  to  care  for  themselves,  who 
travel  on  railroad  trains,  must  pro- 
vide proper  assistance  for  them- 
selves; and  that  it  is  not  the  duty  of 
the  conductor,  in  the  absence  of  in- 
structions from  the  company,  to 
render  such  assistance:  Louisville 
&c.  R.  Co.  V.  Fleming,  14  Lea 
(Tenn.)  128. 

"^Post,  §  3302,  et  seg.  Thus,  it 
has  been  held  that  a  person  who, 
from  the  voluntary  use  of  intoxi- 
cants, is  incapable  of  protecting 
himself,  can  not,  by  entering  a  train 
from  which  he  is  forbidden  and 
without  the  knowledge  or  consent  of 
the  conductor,  impose  on  the  rail- 
way company  any  duty  beyond  or- 
dinary care  to  protect  him  from  in- 
jury while  upon  the  train,  and  to 
leave  him  in  a  reasonably  safe  con- 


dition: Missouri  &c.  R.  Co.  v.  Ev- 
ans, 71  Tex.  361;  s.  c.  9  S.  W.  Rep. 
325;  1  L.  R.  A.  476. 

»^  St.  Louis  &c.  R.  Co.  v.  Rexroad, 
59  Ark.  180;  s.  c.  26  S.  W.  Rep.  1037. 
Railroad  company  liable  for  failing 
to  provide  suitable  accommodations 
for  a  woman  accompanied  by  two 
small  children,  and  permitting  them 
to  remain  in  a  dirty  and  filthy  car 
in  which  men  were  chewing,  smok- 
ing, drinking  whiskey,  using  vul- 
gar and  indecent  language,  singing 
indecent  songs,  and  discharging 
their  pistols,  —  and  immaterial 
whether  or  not  she  was  directed  by 
an  agent  of  the  company  to  enter 
such  car,  which  was  in  the  usual 
place  of  the  ladles'  car:  Texas  &c. 
R.  Co.  V.  Hughes  (Tex.  Civ.  App.), 
41  S.  W.  Rep.  821  (no  off.  rep.).  It 
has  been  held  that  an  instruction 
that  a  carrier  must  not  only  safely 
carry  passengers,  but  must  afford 
such  care  as  is  reasonably  necessary 
to  look  after  women  and  children  in 
their  alighting,  is  objectionable  as 
likely  to  be  understood  to  mean  that 
the  conductor  must  assist  the 
women  and  children  to  alight:  Selby 
V.  Detroit  R.  Co.,  122  Mich.  311;  s.  c. 
81  N.  "W.  Rep.  106.  To  the  same 
effect,  see  Deming  v.  Chicago  &c.  R. 
Co.,  80  Mo.  App.  152;  s.  c.  2  Mo.  App. 
Rep.  547. 
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§  2737.    This  Care  Varies  with  Situation  of  Passenger. — It  is  not 

only  not  true  that  the  carrier  owes  to  all  passengers  the  same  degree 
of  caref^  but  it  is  also  not  true  that  he  owes  to  all  passengers  who  are 
able  to  take  care  of  themselves  without  assistance,  the  same  measure  of 
care,  without  reference  to  the  situations  in  which  they  may  be  placed. 
Tor  instance,  if,  by  reason  of  a  railway  train  being  crowded,  some 
of  the  passengers  are  obliged  to  stand  upon  the  platforms,  and  if  the 
carrier  receives  them  and  undertakes  to  transport  them  in  that  posi- 
tion, he  must  exercise  all  additional  care  commensurate  with  the 
dangers  surrounding  them  in  that  situation."* 

§  2738.  Greater  Care  Kequired  in  Favor  of  Passengers  under  Disa- 
bilities.— It  is  consistent  not  only  with  common  humanity,  but  with 
the  legal  obligations  of  the  carrier,  that  if  a  passenger  is  known  to  be 
in  any  manner  affected  by  a  disability,  physically  or  mentally,  where- 
by the  hazards  of  travel  are  increased,  a  degree  of  attention  should 
be  bestowed  upon  him,  to  the  end  of  promoting  his  safety,  beyond 
that  of  an  ordinary  passenger,  and  in  proportion  to  his  liability  to 
injury  from  the  want  of  it."^  But  in  order  that  the  carrier  may 
be  invested  with  this  duty,  it  is  necessary  that  the  condition  and 
needs  of  the  passenger  in  this  respect  should  ie  made  known  to  him 
or  his  servants.^^ 

§  2739.    This  Duty  of  Care  Illustrated  in  the  Case  of  a  Lunatic. — 

This  is  well  illustrated  by  a  frequently  cited  case.  In  that  case  the 
facts  were  that  a  lunatic  was  travelling  upon  a  train  in  company 
with  his  father,  who  had  procured  tickets  for  both.  The  father  got 
out  at  a  way  station  to  procure  refreshments,  leaving  his  son  in  the 
car  without  giving  notice  to  any  one  of  his  condition.  During  the 
absence  of  the  father,  the  son  changed  his  seat.  After  the  train 
started,  the  father  having  not  yet  found  his  son  or  given  notice  that 
he  was  missing,  the  conductor,  in  the  absence  of  the  father,  applied 
to  the  son  for  his  ticket.     The  lunatic  handed  the  conductor  the 

'"  See  tlie  preceding  section.  which  derive  no  support  from  au- 

°*Lynn  v.   Southern  &c.  Co.,  103  thority  in  general,  as  for  example: 

Cal.  7;  s.  0.  24  L.  R.  A.  710;  36  Pac.  "All    assistance    that    a    conductor 

Rep.  1018.  may   extend   to   ladies   without   es- 

°°  Sheridan   v.    Brooklyn    City   R.  corts,  or  with  children,  or  to  per- 

Co.,  36  N.  Y.  39;   s.  c.  34  How.  Pr.  sons  who  are  sick,  and  ask  his  as- 

(N.  Y.)  217;  Giles  v.  Great  Western  sistance  in  getting  on  and  off  trains, 

R.  Co.,  36  Upper  Canada  Q.  B.  360,  is  purely  a  matter  of  courtesy,  and 

369;    Pittsburgh   &c.   R.   Co.   v.   Mc-  not  at  all  incumbent  upon  him  in 

Clurg,  56  Pa.  St.  294;  Columbus  &c.  the  line  of  his  public  duty." 
R.   Co.  v.  Powell,   40  Ind.   37.     But        "  Willetts  v.  Buffalo  &c.  R.  Co.,  14 

see  New  Orleans  &c.  R.  Co.  v.  Stat-  Barb.  (N.  Y.)  585;  Toledo  &c.  R.  Co. 

ham,    42   Miss.    607,    whfere    certain  v.  Baddeley,  54  111.  19;  New  Orleans 

statements  are  made  by  the  court  &c.  R.  Co.  v.  Statham,  42  Miss.  607. 
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card  of  a  public  house.  On  being  threatened  with  expulsion  from 
the  train  if  he  did  not  pay  his  fare,  he  produced  another  hotel  ticket ; 
whereupon  he  was  gently  put  off  the  train,  after  slight  resistance, 
saying,  as  he  left,  that  "Judge  Miller"  had  paid  his  fare,  or  would 
pay  it.  The  strange  conduct  of  the  passenger,  and  a  wild  stare  by 
him  as  he  stood  on  the  ground,  induced  a  person  who  assisted  the 
conductor  in  putting  him  off  to  inquire  whether  there  was  anything 
the  matter  with  the  man,  to  which  the  conductor  replied  that  he  was 
"one  of  the  stubborn  kind."  Subsequently  to  this  occurrence,  and  in 
ignorance  of  it,  the  father  of  the  lunatic  made  inquiries  of  the  con- 
ductor in  regard  to  his  son,  and  ascertained  that  he  had  been  put  off 
the  train.  Every  facility  was  afforded  the  father,  by  the  conductor 
of  this  and  other  trains,  for  finding  him  again ;  but  the  lunatic,  hav- 
ing got  upon  the  track,  was  run  over  and  killed  by  another  train, 
several  hours  later,  in  the  nighttime,  under  circumstances  which  ex- 
onerated the  company  from  every  imputation  of  negligence  as  to  this 
occurrence.  The  court  held  that  no  part  of  the  conduct  of  the  de- 
ceased furnished  sufficient  evidence  of  insanity  to  put  the  conductor 
on  his  guard,  and  that  therefore  no  recovery  could  be  had  against 
the  company  by  his  personal  representative.*^ 

§  2740.    In    the    Case    of    a    Passenger    who    is    Intoxicated. — 

The  fact  that  a  passenger  is  intoxicated  does  not  absolve  the  carrier 
from  the  duty  of  exercising  the  same  care  for  his  safety  as  for  that 
of  other  passengers,  although  this  circumstance  may  be  shown  as 
indicating  contributory  negligence  in  case  of  injury  received  by  him.'* 
Indeed,  it  is  properly  held  that  it  is  the  duty  of  the  carrier's  servants 
under  such  circumstances,  when  aware  of  the  intoxication  of  the 
passenger,  to  give  him  that  degree  of  attention  which  considerations 
for  his  safety  demand,  beyond  that  ordinarily  bestowed  upon  passen- 
gers.®°  If  a  person,  while  intoxicated,  falls  from  the  train  through 
the  fault  of  the  servants  of  the  carrier,  the  fact  that  he  is  drunk  will 

"Willetts  V.  BufEalo  &c.  R.  Co.,  14  R.  Co.  v.  Bell,  70  111.  102;  Toledo  &c. 

Barb.  (N.  Y.)  585.  R.  Co.  v.  Riley,  47  111.  514;   Balti- 

"'Vol.  I,  §  341;   Milliman  v.  New  more  &c.  R.  Co.  v.  Boteler,  38  Md. 

York  &c.  R.  Co.,  6  Thomp.  &  C.  (N.  568;  Healy  v.  New  York,  3  Hun  (N. 

Y.)    585;    s.  c.  aff'd   66  N.  Y.   642;  Y.)  708;  Ditchett  v.  Spuyten  Duyvil 

Maguire   v.   Middlesex   R.   Co.,   115  &c.  R.  Co.,  5  Hun  (N.  Y.)  165;  s.  c. 

Mass.  239;  Whalen  v.  St.  Louis  &c.  rev'd   (on  another  point)   67  N.  Y. 

R.  Co.,  60  Mo.  323.  425;     Alger    v.     Lowell,     3     Allen 

°» Giles  V.  Great  Western  R.  Co.,  (Mass.)  402;  Stuart  v.  MacMas  Port, 

36  Upper  Canada  Q.  B.  360;   Haley  48  Me.  477;   Cramer  v.  Burlington, 

V.  Chicago  &c.  R.  Co.,  21  Iowa  15,  23.  42  Iowa  315;  Burns  v.  Elba,  32  Wis. 

Upon  the  general  subject  of  intoxi-  605;   Thorp  v.  Brookfield,  36  Conn. 

catimt  as  an  element  of  contributory  321;  O'Hagan  v.  Dillon,  10  Jones  & 

negligence,   see  Wynn  v.  Allard,   5  Sp.  (N.  Y.)  456;  Robinson  v.  Pioche, 

Watts  &  S.   (Pa.)  524;   Chicago  &c.  5  Cal.  460. 
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not  justify  the  carrier  in  leaving  him  exposed  on  the  track  so  as  to 
be  killed  by  another  train.^"" 

§  2741.  This  Eule  of  Diligence  does  not  Exclude  the  Defense  of  the 
Contributory  Negligence  of  the  Passenger. — It  must  be  kept  in  view- 
that  the  exact  duty  of  care  and  diligence  which  the  law  imposes  upon 
the  carrier,  is  not  so  severe  that  it  will  exclude  from  consideration 
the  contributory  negligence  of  the  passenger.  In  other  words,  the 
failure  of  this  duty  of  care  on  the  part  of  the  carrier, — assuming 
that  it  is  the  result  of  mere  inadvertence,  carelessness,  want  of  skill, 
or  incompetency, — does  not  rise  to  the  grade  of  willfulness  or  wan- 
tonness, such  as,  under  a  principle  already  considered,^"^  eliminates 
the  contributory  negligence  of  the  passenger  from  consideration. 
But  here,  as  in  other  cases,  the  passenger  is  under  the  duty  of  taking 
reasonable  care  for  his  own  safety;  and  while  in  most  cases  the 
question  of  his  contributory  negligence  will  not  arise,  as  where  he  is 
injured  in  a  derailment,  or  by  the  breaking  down  of  a  bridge,  or  in 
a  collision,  while  passive  in  his  proper  seat  in  the  vehicle  of  the  car- 
rier,— ^yet  in  some  cases  it  will  fairly  be  presented, — as  where  he  as- 
sumes to  ride  upon  the  pilot  of  the  locomotive,  and  is  hurt  in  a  col- 
lision, or  where,  riding  on  the  platform  of  his  passenger  coach,  in- 
stead of  riding  in  his  proper  seat,  he  is  hurt  under  such  circumstances 
that,  had  he  kept  his  proper  place,  he  would  have  passed  through  the 
catastrophe  unharmed.'-"^  So,  if,  while  a  train  is  waiting  at  a  sta- 
tion on  a  side  track,  a  passenger  goes  into  the  baggage  car  to  see  the 
conductor  on  legitimate  business,  and  while  there  is  thrown  down  by 
another  car  striking  it  with  a  jolt,  the  contributory  negligence  of  the 
passenger  will  not  be  eliminated  from  consideration,  although  the 
defense  of  it  may  avail  the  carrier  nothing. ^"^     Many  of  the  de- 

*"  Cincinnati  &c.  R.  Co.  v.  Coop-  jury  to  a  passenger  who  has  been 
er,  120  Ind.  469;  s.  c.  6  L.  R.  A.  241;  drinking,  and  who,  after  refusing  to 
22  N.  E.  Rep.  240;  6  Rail.  &  Corp.  go  inside  the  car  on  the  conductor's 
L.  J.  491.  Where  the  action  was  request,  goes  down  without  his 
predicated  on  the  proposition  that  knowledge  on  the  steps  of  the  car, 
the  carrier,  knowing  that  the  plain-  and  falls  overboard,  where  the  con- 
tiff  was  intoxicated,  did  not  prop-  ductor  does  not  know  that  he  is  so 
erly  care  for  him  as  a  passenger, —  much  under  the  influence  of  liquor 
it  was  held  that  evidence  that  the  as  to  be  incapable  of  taking  care  of 
plaintiff  purchased  beer  shortly  be-  himself:  Fisher  v.  West  Virginia 
fore  the  accident  at  a  restaurant  In  &c.  R.  Co.,  39  W.  Va.  366;  s.  c.  23 
the  defendant's  passenger  station,  L.  R.  A.  758;  19  S.  E.  Rep.  578. 
kept  by  a  person  under  a  lease  from  "'  Vol.  I,  §  206,  et  seq. 
the  defendant,  was  admissible  to  ^  For  a  consideration  of  these 
show  the  plaintiff's  intoxicated  con-  subjects,  see  the  chapter  on  the  Con- 
dition: Cutler  v.  Concord  &c.  Ry.,  tributory  Negligence  of  the  Passen- 
64  N.  H.  641;  s.  c.  46  Atl.  Rep.  1051.  ger:  Post,  §  2922,  et  seq. 
But  it  has  been  well  held  that  a  "=  Gardner  v.  Waycross  &c.  R.  Co., 
railway  carrier  is  not  liable  for  in-  97  Ga.  482;  s.  c.  25  S.  E.  Rep.  334. 

2Q4 


LIABILITY    OF   THE    CARIUER    FOR    NEGLIGENCE.       [2d  Ed. 

cisions,  in  stating  the  rule  that  the  happening  of  the  accident  raises 
a  presumption  of  negligence  against  the  carrier,  include  in  their 
statement  the  proviso  that  the  passenger  was  himself  in  the  exercise 
of  due  care;^"*  and  this  is  an  important  factor  in  those  jurisdictions 
which  require  the  plaintiff,  in  actions  for  damages  for  negligence,  to 
allege  and  prove  his  own  freedom  from  contributory  negligence.^"^ 
The  true  doctrine  is  that,  a  passenger  who  is  injured  through  the 
negligence  of  a  railroad  company  other  than  the  one  carrying  him, 
may  recover  damages  from  that  other  company,  without  regard  to 
whether  the  company  carrying  him  was  in  fault  or  not.^°® 

§2742.  Instance  of  an  Instruction  Demanding  Too  Strict  a 
Standard  of  Diligence. — ^In  an  important  case  in  ISTew  Hampshire,^"^ 
the  trial  court  instructed  the  jury  as  follows :  "The  burden  of  proof 
is  on  the  plaintiff  to  show  that  the  accident  occurred  under  such 
circumstances  that  the  defendants  were  liable  for  the  consequences. 
Defendants  are  not  insurers,  and  are  not  liable  if  they  have  been  in 
no  fault,  but  they  are  liable  for  the  smallest  negligence.  They  must 
provide  a  good  track;  and  if  there  be  the  least  failure  in  this,  they 
are  answerable  for  any  injury  that  may  happen  in  consequence.  De- 
fendants are  bound  to  use  the  highest  degree  of  care  which  a  reason- 
able man  would  use.  This  does  not  mean  the  utmost  degree  of  care 
which  the  human  mind  is  capable  of  imagining,  or,  in  other  words, 
that  care  enough  must  be  taken  to  render  the  passengers  perfectly 
safe;  such  a  rule  would  require  so  great  an  expenditure  of  money, 
and  the  employment  of  so  many  hands.  Defendants  must  use  such 
a  degree  of  care  as  is  practicable,  short  of  incurring  an  expense  which 
would  render  it  altogether  impossible  to  continue  the  business.  The 
law  does  not  require  such  particular  precaution  as  it  is  apparent,  after 
the  accident,  might  have  prevented  the  injury,  but  such  as  would 
be  dictated  by  the  utmost  care  and  prudence  of  a  very  cautious  per- 
son before  the  accident,  and  without  knowledge  that  it  was  about  to 
occur.     Defendants  must  use  the  highest  degree  of  practicable  care 

""  Whitney  v.   New   York  &c.   R.  ligence  of  the  carrier.  It  Is  not  nee- 
Co.,  102  Fed.  Rep.  850.  essary  for  the  plaintiff  to  negative 

""  In  a  jurisdiction  where  this  rule  contributory  negligence:   McKimble 
obtains,  a  plaintiff  Injured  In  a  pas-  v.  Boston  &c.  R.  Co.,  141  Mass.  463; 
Sanger  depot  by  an  Incoming  train,  s.  c.  1  N.  E.  Rep.  48. 
has  the  burden  of  showing  that  the  "« Pittsburgh  &c.  R.  Co.  v.  Spen- 
injury  was  caused  by  the  defendant,  cer,  98  Ind.  186;  Holzab  v.  New  Gr- 
and that  his  own  negligence  did  not  leans  &c.  R.   Co.,  38  La.  An.  185; 
contribute  thereto:     Archer  v.  New  Douglass  v.  Sioux  City  St.  R.  Co 
York  &c.  R.  Co.,  106  N.  Y.  589;  s.  c.  91  Iowa  94;  s.  c.  58  N.  W.  Rep.  1070. 
13   N.    B.   Rep.    318.    Under   Mass.  "^  Taylor  v.  Grand  Trunk  R.  Co. 
Pub.  St.,  ch.  112,  §  212,  in  an  action  48  N.  H.  304. 
by  a  passenger  for  injury  from  neg- 
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and  diligence  that  is  consistent  with  the  mode  of  transportation 
adopted.  They  are  not  obliged  to  use  every  possible  preventive  that 
the  highest  scientific  skill  might  have  suggested.  It  is  said  that 
they  must  use  the  best  precautions  in  known  practical  use  to  secure 
safety,  the  most  approved  modes  of  construction  and  machinery  in 
known  use  in  the  business;  but  this  doctrine  must  be  taken  with  the 
qualification  that  they  are  not  obliged  to  introduce  improvements  if 
the  expense  of  introducing  them  is  much  greater  in  proportion  than 
the  increase  of  safety  thereby  attained."  The  Supreme  Court  thought 
that  the  general  view  of  the  court  below  taken  in  this  charge  as  to 
the  duties  and  degree  of  care  imposed  upon  carriers  was  correct. 
They  are  bound  to  exercise  the  highest  degree  of  care  and  diligence 
in  the  conduct  of  their  business,  and  are  liable  for  the  smallest 
negligence.  "It"  [this  measure  of  care],  said  the  court,  "is  ap- 
plicable to  carriers  of  passengers  by  stage  coax;hes,  where  the  rate  of 
speed  is  not  much  above  six  miles  per  hour;  and  it  is  very  obvious 
that  a  higher  degree  of  care  and  skill  is  demanded  in  the  transporta- 
tion of  passengers  by  steam  on  a  railroad,  where  the  speed  is  so  much 
greater."  The  court,  after  reviewing  the  authorities  at  length,  state 
that  they  sustain  the  general  view  taken  by  the  judge  in  his  instruc- 
tion to  the  jury ;  "and,"  continued  the  court,  "the  question  is  whether 
in  the  illustrations  given  there  was  anything  calculated  to  mislead 
them.  The  objection  most  urged  is  the  statement  that  'defendants 
must  use  such  a  degree  of  care  as  is  practicable,  short  of  incurring 
an  expense  which  would  render  it  altogether  impossible  to  continue 
the  business.'  This  is  substantially  the  language  of  Judge  Redfield,^"* 
and  is  apparently  based  upon  the  idea  that  the  rule  calling  for  the 
utmost  degree  of  care,  vigilance,  and  precaution  must  be  understood 
not  to  require  such  a  degree  of  vigilance  as  will  be  wholly  incon- 
sistent with  the  mode  of  conveyance  adopted,  and  render  it  imprac- 
ticable. This  is  the  doctrine  of  Tuller  v.  Talbot, ^"^  where  it  is  also 
said  that  this  rule  does  not  require  the  utmost  degree  of  care  which 
the  human  mind  is  capable  of  inventing,  as  such  a  rule  would  involve 
the  expenditure  of  money  and  the  employment  of  hands  so  as  to 
render  it  perfectly  safe,  and  would  prevent  all  persons  of  ordinary 
prudence  from  engaging  in  that  kind  of  business.  But  the  rule 
does  require  that  the  highest  degree  of  practicable  care  and  diligence 
should  be  used  that  is  consistent  with  the  mode  of  transportation 
adopted.  To  the  general  views  thus  expressed  we  perceive  no  objec- 
tion. Indeed,  it  is  quite  manifest,  we  think,  that  in  fixing  upon  a 
measure  of  the  obligation  of  common  carriers  by  railway  to  the  trav- 

>»»  2  Redf.  on  Rys.  (3d  ed.)  187.  "» 23  111.  357. 
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elling  public,  it  is  proper  to  consider  how  far  it  is  reasonably  prac- 
ticable for  them  to  go,  in  view  of  the  expenditures  that  might  be  re- 
quired; and,  looking  at  the  subject  as  a  whole,  we  think  it  could  never 
have  been  intended  to  fix  upon  a  measure  of  care  that  would  render  it 
practically  impossible  to  continue  this  mode  of  transportation.  At 
the  same  time,  the  standard  of  care  and  diligence  for  a  particular 
railroad  can  not  be  made  to  depend  upon  its  pecuniary  condition  or 
the  amount  of  its  earnings;  but,  having  undertaken  to  carry  passen- 
gers in  that  mode,  its  duty  is  to  provide  a  track,  rolling  stock,  and  all 
other  agencies  suited  to  the  nature  and  extent  of  the  business  it  pro- 
poses to  do,  and  the  measure  of  its  care  and  diligence  is  not  to  fluc- 
tuate with  the  changes  in  its  revenues.  A  direction  to  the  jury, 
therefore,  that  should  make  the  degree  of  care  required  turn  upon 
the  pecuniary  means  of  this  particular  road  would  be  erroneous. 
The  part  of  the  charge  particularly  objected  to  is  the  direction  that 
'defendants  must  use  such  a  degree  of  care  as  is  practicable,  short  of 
incurring  an  expense  which  would  render  it  altogether  impossible 
to  continue  the  business.'  This  might,  and  probably  would,  he  un- 
derstood to  require  of  the  defendants  all  practicable  care  to  the  extent 
of  their  means,  which  would  make  the  ability  of  the  corporation  the 
measure  of  the  care  and  diligence  required;  and  that  obviously  is  not 
the  true  test,  and,  judging  from  other  parts  of  the  instructions,  it 
was  not  so  intended.  Still,  the  terms  used  are  so  explicit  that  there  is 
reason  to  fear  that  the  jury  may  have  been  misled,  and  induced  to 
require  as  a  standard  a  higher  degree  of  care  and  diligence  than  the 
law  actually  demands.  It  would  be  quite  likely  to  be  so  if  it  ap- 
peared that  the  corporation  was  receiving  a  large  income  from  this 
business  beyond  the  expenses.  If,  on  the  other  hand,  it  appeared 
that  the  receipts  did  not  equal  the  running  expenses,  the  jury  might 
feel  at  liberty  to  exajct  a  lower  degree  of  care  and  diligence.  In  re- 
spect to  common  highways,  it  has  been  decided  in  this  State  that 
the  standard  by  which  their  sufficiency  is  to  be  tested  is  not  to  be  ex- 
panded or  contracted  by  the  wealth  or  poverty  of  the  town,^^"  and 
we  think  the  same  rule  is  applicable  to  the  proprietors  of  railroads. 
They  are  bound  'to  keep  them  in  suitable  repair,  and  to  operate  them 
with  suitable  care  and  diligence,  considering  the  character  and  ex- 
tent of  the  use  to  which  they  are  applied.  As  before  remarked,  the 
passage'  under  consideration  is  in  terms  much  like  the  passage  in 
2  Redfield  on  Railways,  187;  but  upon  a  close  examination  of  his 
statement  it  will  not  be  found  that  the  author  intended  to  announce 
the  doctrine  that  the  degree  of  diligence  was  ta  be  measured  by  the 

"°  Citing  Winship  v.  Bnfleld,  42  N.  H.  197,  208. 
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revenues  of  the  particular  railroad,  but  that  in  fixing  a  general  stand- 
ard of  care  and  diligence  there  should  not  be  so  much  required  as  to 
render  this  mode  of  conveyance  impracticable.  The  objection  to 
the  passage  in  question  now  before  us  is  the  danger  that  the  jury  may 
have  understood  that  the  defendants  were  bound  to  use  all  practicable 
care  and  skill  to  the  extent  of  their  means;  and  as  we  do  not  know 
that  their  means  were  not  understood  to  be  ample,  we  can  not  be 
sure  that  the  jury  were  not  misled.  The  jury  in  this  case  have  found 
that  there  was  gross  negligence,  and  it  might,  perhaps,  be  urged 
that  this  finding  shows  that  no  harm  was  done  by  the  instructions 
in  question.  We  think,  however,  that  in  determining  what  was 
gross  negligence  the  jury  would  naturally  and  properly  be  influenced 
by  the  degree  of  care  and  diligence  which  they  supposed  the  law  re- 
quired; and,  if  that  standard  was  carried  too  high,  they  might  also 
come  to  a  wrong  conclusion  as  to  what  was  gross  negligence.  We 
therefore  are  constrained  to  hold  that,  in  respect  to  the  particular 
direction  under  consideration,  the  charge  was  erroneous. "^^^ 

§  2743.  Another  Instance  of  such  an  Instruction. — In  a  case 
where  an  old  lady  was  injured  while  attempting  to  alight  from  a  street 
car,  the  court  gave  the  jury  the  following  instruction:  "The  de- 
fendant, as  a  carrier  of  passengers  for  hire,  was  bound,  as  far  as 
human  foresight  and  care  would  enable  it,  to  carry  the  plaintiff  with 
safety,  and  its  obligation  to  the  plaintiff  did  not  cease  until  she  had 
alighted  and  freed  herself  from  the  defendant's  car,  or  until  she 
had  alighted  and  had  reasonable  time  and  opportunity  to  free  herself 
therefrom."  There  is  not  a  line  in  the  above  instruction  that  is  not 
sanctioned  by  the  highest  judicial  authority.  The  Court  of  Appeals 
of  Kentucky,  however,  held  that  it  had  the  effect  to  impose  too  great 
a  measiire  of  care  upon  the  defendant.  It  was  subjected  to  the  fol- 
lowing criticisms,  to  none  of  which  it  is  amenable:  "This  instruc- 
tion so  defines  the  care  that  appellant  should  have  exercised  as  to  re- 
quire the  driver  to  use  such  care  to  protect  her  as  would  have  shown, 
after  the  accident,  that  nothing  was  left  undone  which  might  have 
contributed  to  that  object  a;nd  avoided  the  accident.     The  utmost 

"'  Per   Bellows,    J.,    in    Taylor   v.  Moreover,   it  is   a  violation   of  the 

Grand  Trunk  R.  Co.,  48  N.  H.  316,  principles  of  appellate  procedure  to 

318.     The  writer  submits  that   the  reverse  judgments  because  the  Ap- 

above   charge  was  unexceptionable,  pellate  Court  "can  not  be  sure  that 

or  that,  if  it  was  erroneous,  it  was  er-  the    jury    were    not    misled."     The 

roneous  as  against  the  plaintiff  and  statutes  of  jeofails  which,  it  may  be 

in  favor  of  the  railroad   company,  assumed,  exist  in  all  American  ju- 

The  degree  of  care  which  it  imposed  risdictions,  require  Appellate  Courts 

upon  the  railroad  company  was  less  to  see  plainly  that  error  was  com- 

strlct  and   less  exacting  than   that  mitted  and  wrong  done  before  they 

embodied    in    the    judicial    expres-  can  properly  reverse  a  judgment, 
sions  in  which  this  chapter  abounds. 
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care  and  largest  foresight  of  the  most  skillful  human  being  belcng- 
ing  to  the  race  was  prescribed  as  the  measure  of  care  which  the 
driver  was  bound  to  exercise.  Such  a  degree  of  care  and  skill  is 
impracticable,  and  would,  if  exacted,  force  the  railroads  of  this  class 
to  employ  none  but  persons  who  were  perfect  in  skill  and  care  as 
far  as  any  human  being  may  become  so.  It  will  be  seen  at  a  glance 
that  such  a  rule  would  stop  the  business  of  the  road,  or  force  it  to  be- 
come responsible  for  every  accident  where  it  can  be  seen,  after  it  has 
happened,  that  it  might  have  been  avoided.  The  rule  is  that  a  car- 
rier of  passengers  for  hire  must  use  the  utmost  care  and  skill  which 
prudent  men  are  accustomed  to  use  under  like  circumstances.  The 
degree  of  care  and  skill  increases  with  the  hazards  of  the  mode  of 
conveyance  employed  by  the  carrier.  But  the  rule  as  stated  is  ap- 
plicable, and  all  that  should  be  demanded  of  railroad  companies  of 
that  class,  and  it  should  not  be  burdened  to  such  an  extent,  even 
when  the  mode  of  conveyance  is  by  steam,  as  to  make  the  business  of 
the  road  so  expensive  as  to  render  it  absolutely  impracticable  to  carry 
it  on.  The  appellant  should  have  all  the  skill  and  foresight  used  in 
the  operation  of  its  road  which  belongs  to  persons  whose  services  it  is 
reasonably  practicable  for  it  to  obtain;  but  it  can  not  excuse  itself 
from  responsibility  for  the  acts  of  an  unskillful,  imprudent,  or  negli- 
gent servant  on  the  ground  that  it  was  impracticable  to  obtain  any 
other;  for  while  persons  of  great  ingenuity  or  eminently  scientific 
skill  may  not  be  obtained,  yet  the  company  should  not  conduct  its 
business  through  agents  of  less  than  ordinary  skill  and  care  in  such 
business.  *  *  *  j^  follows  from  these  principles  that  the  in- 
struction indicated  was  erroneous."^^^ 

§2744.  The  Modem  English  Rule  of  Reasonable  Care."^— The 
modern  English  rule  appears  to  be  that  carriers  of  passengers,  even 
railway  companies  carrying  by  the  agency  of  steam,  "are  only  bound 
to  the  care  and  caution  which  may  be  reasonably  expected  to  be  used 
by  reasonable  men."  The  measure  of  their  liability  is  thus  brought 
down  to  the  standard  of  ordinary  or  reasonable  care  which  obtains 
in  other  circumstances.^^*    Accordingly,  we  find  the  rule  laid  down 

•"Louisville  &c.  R.  Co.  v.  Weams,  2  Post.  &  Fin.  619,  621;  Withers  v. 

80  Ky.  420;  s.  c.  8  Am.  &  Eng.  Rail.  North  Kent  R.  Co.,  27  L.  J.   (Bsch.) 

Cas.  399  (Court  of  Appeals  of  Ken-  417;  Bird  v.  Great  Northern  R.  Co., 

tucky  1882;  opinion  by  Hargis,  J.).  28  L.  J.  (Exch.)  3.    See,  also,  Birk- 

To  the  report  of  this  case  is  append-  ett  v.  Whitehaven  &c.  R.  Co.,  4  Hurl, 

ed  a  learned  note  giving  the  dicta  &  N.  730;  s.  c.  28  L.  J.  (Exch.)  348; 

of  the  courts  of  various  States  upon  Wyborn  v.  Great  Northern  R.  Co., 

this  question.  1  Fost.  &  Fin.  162;   and  especially 

™  This  section  is  cited  in  §§  2795,  the  case  of  Metropolitan  R.  Co.  v. 

2818,  3094.  Jackson,  L.  R.  3  App.  Cas.  193. 

"*  Payne  v.  Great  Northern  R.  Co., 
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by  the  English  judges  thus :  "The  contract  of  the  company  with  the 
plaintiff  was  to  carry  him  with  reasonable  safety."^^^  "The  real  ques- 
tion is,  whether  the  defendants  performed  their  duty  with  reasonable 
diligence."^^"  "It  was  for  the  plaintiff  to  prove  negligence;  the  de- 
fendants' undertaking  was,  not  to  carry  safely,  but  to  carry  with 
reasonable  care."^^^  Moreover,  we  find  that  the  English  courts  have 
adapted  their  procedure,  in  actions  for  injuries  sustained  by  passen- 
gers, to  conform  to  this  idea.  In  all  actions  founded  on  negligence, 
the  question  whether  the  defendant  has  been  guilty  of  a  want  of  or- 
dinary care  being,  in  general,  a  question  for  the  jury,  we  find  that  they 
direct  the  jury  to  inquire  what  the  duty  of  the  defendant  was  in  the 
premises. 

§  2745.  Further  of  the  English  Eule. — It  might  be  worth  while 
to  inquire  into  the  change  of  judicial  sentiment,  which,  beginning 
with  the  doctrine  that  the  proprietor  of  a  stagecoach  drawn  by  horses 
was  a  warrantor  of  the  soundness  and  safety  of  his  vehicle,  ended  by 
making  the  proprietor  of  a  railway  train  propelled  by  steam,  at  five 
or  six  times  the  speed  of  the  stagecoach,  liable  only  for  a  want  of 
what  the  books  term  "reasonable  care."  Certainly,  if  it  is  right  to 
tell  a  jury  that  a  stage  proprietor  is  bound  to  furnish  a  safe  vehicle, 
it  is  not  right  to  tell  them  that  a  railway  company  is  bound  to  use  only 
reasonable  care  to  the  same  end.  The  difference  between  the  old  rule 
and  this  modern  English  rule,  if  it  can  be  said  to  be  an  established 
rule,  is  vital.  The  old  rule  necessarily  and  logically  carried  with  it 
the  rule  that  the  mere  happening  of  the  accident  to  the  carrier's 
vehicle,  or  other  means  of  transportation,  was  prima  facie  sufficient 
to  charge  him,  and  cast  upon  him  the  burden  of  excusing  himself. 
But  under  the  modern  rule,  we  find  the  judges  looking  beyond  the 
mere  happening  of  the  accident  for  what  is  termed  "evidence  of 
negligence."  Thus,  in  one  case,  where  the  injury  occurred  from  the 
fracture  of  a  rail,  the  jury  were  told  by  Lord  Cockburn,  C.  J.,  that 
if  they  should  be  of  opinion  that  the  accident  was  thus  caused,  and 
that  the  use  of  the  rail  was  negligence  on-  the  part  of  the  company, 
the  plaintiff  was  entitled  to  their  verdict.  The  question  of  the  bur- 
den of  proof,  however,  in  this  case  was  not,  it  must  be  confessed,  dis- 
tinctly presented.^^^  But  in  another  case,^^"  where  a  railway  train 
went  off  the  track  in  consequence  of  the  track  being  washed  away 
by  an  extraordinary  rain,  it  was  said  by  Bramwell,  B.,  in  his  opinion, 

11"  Brett,  J.,  in  Richardson  v.  Great  '^  Pym  v.  Great  Northern  R.  Co., 

Eastern  R.  Co.,  L.  R.  10  C.  P.  490.  2  Fost.  &  Fin.  619. 

"« Lord  Coleridge,  C.  J.,  id.  491.  "« Withers  v.  North  Kent  R.  Co., 

"'Pollock,  C.  B.,  in  Bird  v.  Great  27  L.  J.    (Exch.)   417;   affg  s.  c.  1 

Northern  R.  Co.,  28  L.  J.  (Exch.)  3.  Fost.  &  Fin.  165. 
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that  negligence  must  be  shown  by  the  plaintiff,  and  that  the  defend- 
ants were  bound  to  know  only  that  which  could  he  known  iy  the  ex- 
ercise of  ordinary  care  and  diligence.  In  a  later  case/^°  this  doc- 
trine was  not  followed  in  so  far  as  it  related  to  the  burden  of  proof. 
But  in  another  case/^^  Pollock,  C.  B.,  said  that  whether  the  mere  hap- 
pening of  the  accident  was  prima  facie  evidence  of  negligence  de- 
pended on  the  nature  of  the  accident.  For  instance,  if  the  accident 
arose  from  the  collision  of  two  trains  on  the  same  line,  then  he  ad- 
mitted that  it  might  be  so.  But  where  the  accident  consisted  of  the 
train  running  off  the  track,  he  held  that  the  rule  was  different.  Here 
it  was  for  the  plaintiff  to  prove  negligence.  The  defendants'  un- 
dertaking was  not  to  carry  safely,  but  to  carry  with  reasonable  care.^^^ 

§  2746.    American  Expressions  of  this  Rule  of  Ordinary  Care. — 

The  courts  have,  for  the  most  part,  abandoned  the  habit  of  dividing 
care,  and  its  antithesis,  negligence,  into  degrees.^^^  The  expression 
"extraordinary  care,"  in  the  view  of  some  courts,  means  no  more 
than  that  the  carrier  must  use  reasonable  care ;  and  that  this  reasona- 
ble care  is  a  relative  term,  having  reference  to  the  duties  which  the  car- 
rier has  undertaken  and  to  the  risks  incident  to  the  business.  It 
means  nothing  more  than  this:  that  the  carrier,  being  intrusted  with 
the  most  important  interests,  namely,  with  human  lives,  must  use  a 
degree  of  care  commensurate  with  those  interests,  and  have  at  the 
same  time  due  regard  for  the  practical  exigencies  of  the  business.^^* 
In  a  case  in  the  Supreme  Court  of  Michigan,  involving  the 
liability  of  railway  carriers  of  passengers,  Campbell,  J.,  delivering 
the  opinion  of  the  court,  says:  "If  they  exercise  their  functions  in 
the  same  way  with  prudent  railway  companies  generally,  and  furnish 
their  road  and  run  it  in  the  customary  manner  which  is  generally 
found  and  believed  to  be  safe  and  prudent,  they  do  all  that  is  incum- 
bent upon  them."  The  court  cite  in  support  of  this  view  several 
Michigan  cases,^^°  and  also  recent  cases  in  the  English  courts,  holding 
the  same  doctrine  ;^^°  and  the  New  York  cases  on  the  same  subject 

'='°  Great  Western  R.  Co.  v.  Braid,  King,  16  How.    (U.   S.)    469;    s.   c. 

1  Moo.  P.  C.  C.   (N.  S.)   101   (s.  c.  Thomp.  Carr.  Pass.  31;  Vol.  I,  §  18. 

444).  '=*  Sawyer  v.  Hannibal  &c.  R.  Co., 

•='Bird  V.  Great  Western  R.  Co.,  37  Mo.  240,  260;  Le  Barron  v.  Bast 

28  L.  J.  (Bxch.)  3.  Boston  Ferry  Co.,  11  Allen  (Mass.) 

^  See,  however.  Skinner  v.  Lon-  312. 

don  &c.  R.  Co.,  L.  R.  5  Exch.  786,  ^  Michigan  R.  Co.  v.  Coleman,  28 

where  Pollock,  C.  B.,  followed  the  Mich.  440;  Grand  Rapids  &c.  R.  Co. 

rule  of  Lord  Denman,  C.  J.,  in  Car-  v.  Judson,  34  Mich.  506;  Port  Wayne 

pue  V.  London  &c.  R.  Co.,  5  Ad.  &  El.  &c.  R.  Co.  v.  Gildersleeve,  33  Mich. 

(N.  S.)  751,  and  held  that  a  collision  133;   Michigan  &c.  R.  Co.  v.  Dolan, 

of  railway  trains  was  prima  facie  32  Mich.  510. 

evidence  of  negligence.  "°  Richardson  v.  Great  Eastern  R. 

^^''See    Steamer    New    World    v.  Co.,.L.  R.  1  C.  P.  Div.  342;  Daniel  v. 
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are  referred  to  with  disapproval.  "They,"  continues  the  learned 
judge,  "entirely  ignore  the  true  ground  of  responsibility  as  depend- 
ing on  the  actual  negligence  of  the  carrier.  There  is  no  such  thing 
as  inaplied  negligence,  when  there  is  none  in  fact."^^'  The  Court 
of  Appeals  of  New  York  appear  to  have  yielded  to  the  tendency  of 
some  of  the  courts  to  measure  the  liability  of  the  carrier  of  passen- 
gers by  the  standard  of  reasonable  or  ordinary  care;  for  we  find  it 
laid  down  in  a  modern  decision  of  that  court  that,  in  order  to  render 
them  liable,  it  is  essential  to  show  that  they  have  neglected  the  per. 
formanee  of  some  duty  which,  in  the  exercise  of  reasonable  care, 
prudence,  and  diligence,  they  owe  to  such  passengers.^^*  Expres- 
sions are  found  in  Judicial  opinions  which  give  color  to  the  conclusion 
that  the  court  has  adopted  the  "reasonable  care"  doctrine  with  refer- 
ence to  carriers  of  passengers,  but  which,  on  examination,  proves  to  be 
not  so.  Extraordinary  care  includes  ordinary  care ;  and  hence,  where 
a  court  states  the  doctrine  affirmatively  against  the  carrier,  by  saying 
that  the  exposure  of  a  passenger  to  a  danger  which  the  exercise  of 
reasonable  foresight  would  have  anticipated,  and  which  due  care 
would  have  avoided,  is  negligence  on  the  part  of  the  carrier, — ^the 
court  does  not  deny  that  the  carrier  is  liable  for  the  greater  degree  of 
care,  but  merely  holds  him  liable  for  failure  to  exercise  the  lesser 
degree.^^* 

§  2747.  Comments  on  the  "Eeasonable  Care"  Doctrine. — ^But  we 
must  ignore  the  teachings  of  nearly  all  the  cases  unless  we  conclude 
that  a  court  is  warranted,  in  all  actions  of  this  kind,  in  telling  the 
jury  that  the  carrier  is  bound  to  exercise  for  the  safety  of  his  pas- 
sengers a  higher  degree  of  care  than  that  which  springs  out  of  or- 
dinary social  obligations;  that  he  is  bound  to  exercise  the  highest 
degree  of  care  to  which  human  skill  and  foresight  can  attain,  con- 
Metropolitan  R.  Co.,  L.  R.  5  H.  L.  cise,  but  reasonable  care  not  only 
45;  Readhead  v.  Midland  R.  Co.,  8  on  the  part  of  its  servants,  but  also 
Best  &  S.  371;  s.  c.  2  Ad.  &  El.  (N.  to  the  end  of  preventing  injury  from 
S.)  412,;  Thomp.  Carr.  Pass.  124.  the  careless  or  wrongful  act  of  any 

^  Grand  Rapids  &c.  R.  Co.  v.  other  person  whom  it  permits  to 
Huntley,  38  Mich.  537,  546,  548.  come  on  its  premises,  which  could 

"'  Palmer  v.  Pennsylvania  Co.,  Ill  have  been  foreseen :  Buck  v.  Man- 
N.  Y.  488;  s.  c.  18  N.  B.  Rep.  859;  2  hattan  R.  Co.,  32  N.  Y.  St.  Rep. 
L.  R.  A.  252;  19  N.  Y.  St.  Rep.  493.  51;  s.  c.  10  N.  Y.  Supp.  107;  s. 
And  it  has  been  held  in  a  subordi-  c.  aff'd  134  N.  Y.  589.  See,  also, 
nate  court  in  that  State  that  the  Buck  v.  Webb,  58  Hun  (N.  Y.)  185; 
degree  of  care  required  of  a  carrier  s.  c.  33  N.  Y.  St.  Rep.  824, — where 
to  prevent  injury  to  a  passenger  the  standard  of  reasonable  care  is 
while  in  transit,  or  getting  on  or     adopted. 

off  its  cars  or  other'  vehicles,  from        "°  Reem  v.  St.  Paul  City  R.  Co., 
the   careless   or   wrongful    acts   of     77  Minn.  503;   s.  c.  80  N.  W.  Rep. 
others,  is  not  the  utmost  care  which    638. 
a  very  cautious  person  would  exer- 
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sistent  with  the  carrying  on  of  the  business  and  with  the  known 
methods  and  the  present  state  of  the  particular  art.^^"  It  is  not  a 
denial,  but  a  just  application,  of  this  principle,  that  the  degree  of 
care  required  in  a  carrier  of  passengers  by  stagecoaches,  in  the 
preparation  and  management  of  the  means  of  conveyance,  is  not  a  test 
of  that  which  is  required  of  those  engaged  in  transporting  persons  at 
a  high  rate  of  speed  by  means  of  steam  power  upon  a  railway}^^ 
Nor  is  it  a  denial  of  this  principle  to  hold  that  in  respect  of  its  ob- 
ligation to  provide  transportation  for  all  who  may  apply  therefor, 
when  an  unusual,  extraordinary  demand  for  transportation  of  pas- 
sengers occurs,  the  carrier  should  be  held  only  to  such  diligence  as 
is  reasonable  under  the  circumstances.^^^ 

§  2748.  Doctrine  that  the  Kule  of  Extraordinary  Care  Applies  only 
to  the  Carrier's  Means  of  Transit.^^^ — The  rule  imposing  upon  the 
carrier  of  passengers  the  highest  degree  of  care  has  this  limitation: 
it  applies  only  to  those  means  and  measures  of  safety  which  the  pas- 
senger of  necessity  must  trust  wholly  to  the  carrier.     It  is,  in  gen- 


"°  Ante,  §  2724;  Oliver  v.  New  York 
&c.  R.  Co.,  1  Edm.  Sel.  Cas.  (N.  Y.) 
589;  Kansas  Pacific  R.  Co.  v.  Miller, 
2  Colo.  442;  Sullivan  v.  Philadelphia 
&c.  R.  Co.,  30  Pa.  St.  234;  Wilkie  v. 
Bolster,  3  E.  D.  Smith  (N.  Y.)  327; 
Houston  &c.  R.  Co.  v.  Gorbett,  49 
Texas  573;  Caldwell  v.  Murphy,  1 
Duer  (N.  Y.)  233,  241;  s.  c.  afE'd  11 
N.  Y.  416.  This  doctrine  was  thus 
expressed  by  Erie,  C.  J.,  In  charging 
a  jury:  "Negligence  is  not  to  be 
defined,  because  it  Involves  some  in- 
quiry as  to  the  degree  of  care  re- 
quired, and  that  is  the  degree  which 
the  jury  think  is  reasonably  to  be 
required  from  the  parties,  consider- 
ing all  the  circumstances.  The  rail- 
way company  is  bound  to  take  rea- 
sonable care;  to  use  the  best  pre- 
cautions in  known  practical  use  for 
securing  the  safety  and  convenience 
of  their  passengers.  If  they  have 
done  so,  they  have  done  their  duty 
and  are  not  guilty  of  negligence;  if 
they  have  failed  in  their  duty,  and 
their  negligence  has  caused  the  in- 
jury, then  they  are  liable  in  the 
action.  You  are  to  consider  what  is 
reasonable  care,  and  whether  they 
have  used  the  proper  precautions. 
They  are  intrusted  with  most  im- 
portant Interests,  —  with  human 
lives, — and  a  jury  may  reasonably 
require  an  amount  of  care  propor- 
tioned  to   those   interests.    At  the 


same  time,  a  jury  would  not  be  en- 
titled to  expect  the  utmost  care  that 
could  possibly  be  conceived,  or  the 
highest  possible  degree  of  skill.  It 
is  to  be  borne  in  mind  that  railways 
themselves  are  of  recent  introduc- 
tion, and  that  their  management  is 
a  matter  of  experience  and  of  prac- 
tical knowledge  which  increases  day 
by  day.  It  is  not  to  be  expected 
that  the  directors  shall  at  once  have 
in  use  every  invention  or  discovery 
of  science.  It  is  suflScient  if  they 
use  every  precaution  in  known  prac- 
tical use,  for  the  safety  and  con- 
venience of  the  passengers.  Both 
objects  must  be  looked  to.  It  is 
easy  to  conceive  a  precaution — for 
example,  a  slower  rate  of  speed — 
which  would  add  a  very  small  de- 
gree of  security,  while  it  would  en- 
tail a  very  great  degree  of  incon- 
venience. And  a  company  ought 
not  to  be  found  guilty  merely  be- 
cause they  possibly  might  have  done 
something  more  for  safety,  at  a  far 
greater  sacrifice  of  convenience:" 
Ford  V.  London  &c.  R.  Co.,  2  Post 
&  Fin.  730,  732. 

™  Hegeman  v.  Western '  R.  Corp., 
13  N.  Y.  9;  s.  c.  Thomp.  Carr.  Pass. 
160;  affirming  s.  c.  16  Barb.  (N.  Y.) 
353. 

^^  Chicago  &c.  R.  Co.  v.  Fisher,  31 
111.  App.  36. 

'»=  This  section  is  cited  in  §  3481. 
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eral,  applicable  only  to  the  period  during  which  the  carrier  is  in  a 
certain  sense  the  bailee  of  the  person  of  the  passenger.  We  have  seen 
that  where  the  passenger  is  injured  by  reason  of  certain  defects  in  the 
buildings  or  grounds  of  the  carrier,  before  the  transit  has  commenced 
or  after  it  has  ended,  the  carrier  is  or  is  not  liable,  accordingly  as  he 
has  or  has  not  been  guilty  of  a  want  of  ordinary  care.  In  this  re- 
spect he  occupies  toward  the  passenger  the  precise  relation  of  any 
other  owner  of  real  property  toward  his  customers  who  come  upon 
his  premises  by  his  invitation,  express  or  implied,  to  do  business 
with  him.  So,  as  to  those  buildings,  platforms,  grounds,  etc.,  sup- 
plied by  the  carrier  for  the  use  of  the  passenger,  where  the  latter  is 
not  merely  passive, — as,  the  means  of  entrance  to  or  of  exit  from  his 
vehicle, — if  the  passenger  is  injured  on  account  of  any  visible  de- 
fects, under  such  circumstances  that  his  own  want  of  care  may  be 
supposed  to  mingle  to  some  extent  as  an  ingredient  in  the  accident, 
the  carrier  will  not,  it  seems,  be  held  liable  for  not  having,  in  the 
construction  or  repair  of  the  particular  instrumentality,  exercised 
extraordinary  care.  Thus,  a  passenger,  in  making  his  exit  from  a 
steamboat,  slips  upon  the  smooth  and  slippery  surface  of  a  plate  of 
brass  with  which  the  steps  are  covered,  falls,  and  is  injured.  The 
particular  stairs  are  finished  in  the  same  manner  as  the  best  river 
boats  and  American  sea-going  steamers.  The  carrier  is  not  liable 
for  this  injury,  and  it  is  error  to  refuse  a  nonsuit.^'*  The  flap  of  a 
ferryboat  is  not  made  after  the  latest  and  most  approved  pattern, 
and  does  not  present  an  even  surface  for  teams  to  drive  over  in 
making  their  exit  from  the  boat.  A  man  with  his  horses  and  sled 
attempts  to  drive  off  the  boat.  His  sled  strikes  the  edge  of  the  flap, 
and  is  brought  up  with  a  sudden  jerk,  which  precipitates  his  load 
forward  upon  him  and  injures  him.  The  ferry  company  is  not  liable 
merely  because  it  did  not  adopt  the  latest  improvement  in  the  means 
of  exit  of  vehicles  from  its  boat.^^^  The  Court  of  Appeals  of  ISTew 
York  appear  to  have  settled  upon  the  doctrine  that  the  rule  which 
imposes  upon  the  carrier  of  passengers  the  duty  of  extraordinary  care 
for  the  safety  of  his  passengers,  applies  only  to  his  means  of  transit, 
and  not  to  his  use  of  those  means  or  to  the  conduct  of  his  servants. 
There  is,  however,  some  doubt,  difficulty  and  confusion  in  the  state 
of  the  decisions  in  that  court,  as  will  be  seen  from  an  examination  of 
the  cases  collected  in  the  marginal  note.^^" 

1=*  Crocheron  v.  North  Shore  Stat-  ger  on  a  street  car,  drawn  by  horses, 

en  Island  Ferry  Co.,  56  N.  Y.  656;  brought  an  action  for  damages  for 

rev'g  s.  c.  1  Thomp.  &  C.  (N.  Y.)  446.  injuries  which  were  predicated  upon 

135  Le  Barron  v.  East  Boston  Ferry  the  negligent  manner  in  which  the 

Co.,  11  Allen  (Mass.)  312.  driver  had  switched  the  car.     It  was 

™  In  one  of  these  cases  a  passen-  held   that   the    company   would    lie 
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§  2749.  Circumstances  under  which  the  Carrier  is  Bound  only  to 
Ordinary  Care  as  toward  the  Passenger. — As  already  seen,  the  rule 
of  extraordinary  or  extreme  care  does  not  apply  in  cases  where  the 
passenger  is  lawfully  on  the  premises  of  the  carrier,  eundo  vel 
redeundo,  before  the  transit  has  commenced,  or  after  it  is  ended, — ■ 
as,  for  example,  where  he  is  in  the  waiting-room  or  on  the  platform 
of  the  carrier, — though  here,  according  to  some  judicial  opinion,  the 
carrier  continues  to  stand  under  the  high  measure  of  care  which  the 


liable  only  in  case  the  driver  failed 
to  exercise  the  care  and  skill  of  an 
ordinarily  careful  and  prudent  man, 
and  that  the  rule  that  a  carrier  of 
passengers  is  bound  to  exercise  all 
the  care  and  skill  which  human  pru- 
dence and  foresight  can  suggest, 
was  not  applicable  to  such  a  case: 
Stierle  v.  Union  R.  Co.,  156  N.  Y. 
70;  s.  c.  aff'd  on  reargument  in  156 
N.  Y.  684;  aff'g  s.  c.  13  Misc.  (N.  Y.) 
134.  Subsequently,  one  of  the  Ap- 
pellate Divisions  of  the  Supreme 
Court  of  that  State  held,  on  the  au- 
thority of  the  case  just  cited,  that 
the  obligation  of  a  carrier  of  passen- 
gers to  exercise  the  highest  degree 
of  care  which  human  prudence  and 
foresight  can  suggest,  exists  only 
with  respect  to  those  results  which 
are  naturally  to  be  apprehended 
from  unsafe  roadbeds,  defective  ma- 
chinery, imperfect  cars,  and  other 
conditions  endangering  the  success 
of  the  undertaking  of  the  carrier. 
In  the  particular  case,  a  woman  was 
injured  by  the  sudden  starting  of  a 
car  of  the  defendant  which  she  had 
boarded,  but  before  she  had  taken 
her  seat.  It  was  held  that  the  ques- 
tion for  the  jury  was  whether  ordi- 
nary ca.TBl[ia.&.TaeeQ.6-s.Bvc\SBA:  Hur- 
ley V.  New  York  &c.  Brew.  Co.,  13 
App.  Div.  (N.  Y.)  167;  s.  c.  43  N.  Y. 
Supp.  259;  77  N.  Y.  St.  Rep.  359.  This 
last  decision  was  by  the  Appellate 
Division  for  the  Second  Judicial  De- 
partment, sitting  in  Brooklyn. 
About  the  same  time,  the  Appellate 
Division  for  the  First  Department, 
sitting  in  Manhattan  (New  York 
City),  decided  that  a  railroad  com- 
pany is  required  to  exercise, 
through  its  servants,  a  very  high 
degree  of  care  and  skill,  to  the  end 
that  no  injury  result  to  its  passen- 
gers; and  that  this  rule  has  not 
been  changed  by  the  decision  in  the 
Stierle  case  (above  cited),  as  is 
shown  by  the  decision  of  the  Court 
of  Appeals,  upon  the  reargument  of 


that  case.  (Referring  to  Stierle  v. 
Union  R.  Co.,  156  N.  Y.  684).  In 
the  last-named  case  (Hurley  v.  New 
York  &c.  Brew.  Co.),  which  was  an 
action  by  a  passenger  for  damages 
for  injuries  caused  by  a  collision 
between  the  car  on  which  he  was 
riding,  and  a  wagon  on  the  street, 
it  was  held  that  whether  a  street 
railway  company  is  called  upon  to 
exercise  "great  care  and  vigilance, 
all  that  human  foresight  might  sug- 
gest," depends  upon  the  conditions 
existing  at  the  time,  which  was 
really  the  rule  laid  down  in  the 
Stierle  case.  The  same  views  are 
expressed  in  Zimmer  v.  Third  Ave- 
nue R.  Co.,  36  App.  Div.  (N.  Y.)  269, 
which  was  an  action  to  recover  dam- 
ages from  a  street  railway  company 
for  injuries  occasioned  by  a  collision 
at  the  intersection  of  two  lines  of 
street  railway.  In  all  of  these 
cases,  the  negligence  of  the  serv- 
ants of  the  defendant  was  held  to 
present,  upon  the  evidence,  a  ques- 
tion of  fact  for  the  jury.  It  is  to  be 
regretted  that  a  court  of  this  rank, 
in  dealing  with  a  question  where  the 
law  has  been  overwhelmingly  set- 
tled in  all  American  courts,  should 
have  undertaken  a  distinction  in  fa- 
vor of  railroad  companies,  by  hold- 
ing that  the  rule  which  demands  ex- 
traordinary care  of  the  carrier  to 
secure  the  safety  of  his  passenger, 
extends  only  to  his  means  of  tran- 
sit, and  not  to  the  conduct  of  his 
servants.  He  selects  both:  the  pas- 
senger has  nothing  to  do  with 
either.  The  passenger  is  just  as 
helpless  in  securing  himself  against 
the  consequences  of  danger  from  a 
drunken,  incompetent  or  negligent 
engineer  or  conductor,  as  from  the 
consequences  of  danger  from  a  rot- 
ten bridge,  or  a  worn-out  locomo- 
tive or  car.  Any  distinction  be- 
tween degrees  of  negligence,  ground- 
ed upon  the  fact  of  the  injury  pro- 
ceeding from  one  or  the  other  of 
these    sources,    Is    unjuridlcal    and 
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law  annexes  to  his  business.^*^  For  example,  if  the  railway  train 
upon  which  the  passenger  is  making  his  transit  is  obstructed  by  some 
casualty,  let  us  say  by  the  burning  of  an  oil  tank,  and  the  passengers 
are  waiting  for  a  train  from  the  opposite  side  of  the  wreck  to  take 
them  on,— during  this  period  of  waiting,  the  railroad  company  is 
required  to  exercise  no  more  than  ordinary  care  and  prudence  toward 
passengers  to  keep  them  from  getting  burned  to  death,  as  children 
might  be.  It  is  not  bound  to  restrain  them  by  physical  force  from 
unnecessarily  exposing  themselves  to  danger  from  an  explosion  of 
the  burning  tank  by  approaching  too  near  to  it.^'* 

§  2750.  Care  Required  where  Passengers  are  Transported  in  Other 
than  Passenger  Cars. — It  has  been  held  that  a  person  who  pur- 
chases a  ticket  for  a  regular  passenger  train  has  a  right  to  be  con- 
veyed in  a  passenger  coach  instead  of  a  baggage  car,  unless  the  latter 
is  as  safe  a  vehicle  as  can  be  procured  by  the  utmost  care  and  dili- 
gence.^*" Another  court  has  reasoned  that  where  a  caboose  which 
was  usually  attached  to  a  freight  train,  and  which  was  habitually 
used  for  passengers,  was  in  the  repair  shop,  and  a  common  box  car 
with  temporary  rude  seats  was  substituted  to  accommodate  passen- 
gers, and  the  use  of  such  box  car  was  more  dangerous  to  passengers, 
the  degree  of  care  imposed  by  the  law  upon  the  company  was  thereby 
increased.^*^ 

§  2751.  This  Obligation  of  Care  toward  Passengers,  how  Affected 
by  Statute. — Compliance  with  the  requirements  of  a  statute  enacted 
to  promote  the  safety  of  passengers  will  not  of  itself  exonerate  the 
carrier,^*^  although  a  failure  to  comply  with  it  would  be  what  the 
courts  frequently  term  negligence  per  se;  that  is,  the  injured  pas- 
senger recovers  damages  without  proof  of  any  other  negligence  than  a 
failure  on  the  part  of  the  carrier  to  comply  with  the  statute.^**     Thus, 

fantastical,  and  serves  only  to  illus-  ^"  Baltimore  &c.  R.  Co.  v.  Swann, 

trate  the  extent  to  which  the  rail-  81  Md.  400;  s.  c.  32  Atl.  Rep.  175. 

road  companies  are  gradually  get-  *"  Missouri  &c.  R.  Co.  v.  Holcomb, 

ting  possession  of  the  judges.     See,  44  Kan.  332;   s.  c.  24  Pac.  Rep.  467 

in  support  of  the  view  that  the  high  (injury  to  passenger  in  consequence 

degree  of  care  which  the  law  im-  of  train   starting  up   with   violent 

poses  on  carriers  of  passengers  ex-  jerk). 

tends  to  the  operation  of  his  means  "=  Caldwell  v.  New  Jersey  Steam- 

of  transit,  ante,  §  2723;  post,  §§  3481,  boat  Co.,   47   N.   Y.   282;    Brown   v. 

3632.  New  York  &c.  R.  Co.,  34  N.  Y.  404; 

'"  Awie,  §  2679.  rev'g  s.  c.  31  Barb.  (N.  Y.)  385. 

^»»Conroy  v.   Chicago  &c.  R.   Co.,  "'Blair  v.  Milwaukee  &c.  R.  Co., 

96  Wis.  243;  s.  c.  38  L.  R.  A.  419;  8  20  Wis.  254;   Vol.  I,  §  10,  and  cita- 

Am.  &  Bng.  Rail.  Cas.  (N.  S.)  714;  tions. 
70  N.  W.  Rep.  486. 
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a  statute  requiring  railroad  companies  to  fence  their  tracks  has  been 
construed  as  enacted  for  the  purpose,  in  the  main,  of  protecting  the 
lives  of  those  transported  upon  such  roads.^**  Hence,  if  any  animal 
gets  on  the  track  in  consequence  of  its  being  unfenced,  and  a  train 
runs  upon  it  and  is  thereby  thrown  from  the  track,  and  in  the  acci- 
dent a  passenger  is  injured,  there  is  a  clear  case  for  recovery  of  dam- 
ages from  the  company,  although  those  in  charge  of  the  train  were 
guilty  of  no  personal  negligence  in  running  over  the  animal.^*^ 


Article  II.    Presumption  of  Negligence  from  the  Happening 

OF  the  Accident. 


Section 

2754.  Nature  of  this  presumption. 

2755.  A  further  explanation  of  this 

presumption. 

This  presumption  arises,  not 
from  the  happening  of  the 
accident,  but  from  a  consid- 
eration of  the  cause  of  the 
accident. 

Arises  only  where  the  acci- 
dent proceeds  from  some- 
thing within  the  control  of 
the  carrier. 

An  approved  judicial  state- 
ment of  this  presumption. 

This  presumption  arises  from 
accident  to  carrier's  vehicle. 
2760.  This  presumption  arises  where 
injury    proceeds    from    car- 
rier's servant. 

Illustrations  of  this  presump- 
tion. 

Further  illustrations. 

No  such  presumption  where 
the  defect  is  equally  known 
to  the  passenger  and  the 
carrier. 
2764.  Nor  where  the  accident  pro- 
ceeds in  part  from  a  volun- 
tary movement  on  the  part 
of  the  passenger. 


2756. 


2757. 


2758. 


2759. 


2761. 

2762. 
2763. 


Section 

2765.  Nor  where  the  accident  pro- 

ceeds from  something  whol- 
ly disconnected  from  the 
business  of  the  carrier  and 
which  he  is  not  bound  to 
provide  against. 

2766.  Nor  where  the  injury  proceeds 

from  the  "act  of  God." 

2767.  Nor  where  the  injury  proceeds 

from  the  act  of  another  pas- 
senger or  other  third  per- 
son. 

2768.  Further  of  this  exception. 

2769.  Nor  where  cause  of  accident 

is  not  susceptible  of  proof. 

2770.  Burden  of  rebutting  this  pre- 

sumption rests  on  the  car- 
rier. 

2771.  What  the  carrier  must  prove 

to  rebut  this  presumption. 

2772.  Further  of  evidence  to  rebut 

this  presumption. 

2773.  This    presumption    takes    the 

question  of  negligence  to 
the  jury  in  all  cases. 

2774.  Evidence    to    overthrow    this 

presumption. 

2775.  Rules   under   particular    stat- 

utes. 


§  2754.    Nature  of  this  Presumption.^^^ — In  every  action  by  a  pas- 
senger against  a  carrier  to  recover  damages  predicated  upon  the  neg- 


'■"  Corwin  v.  New  York  &c.  R.  Co., 
13  N.  Y.  42,  53,  per  Denio,  J.;  Blair 
V.  Milwaukee  &c.  R.  Co.,  20  Wis.  254. 

"°  Blair  v.  Milwaukee  &c.  R.  Co., 


20    Wis.     254.    Compare    Vol.     II, 
§  2046. 

"'  This  section  is  cited  in  §§  2759 
2785,   '2798,    2807,    2809,    2813,    2818, 
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ligence  or  misconduct  of  the  latter,  the  burden  of  proof,  in  the  first 
instance,  is,  of  course,  upon  the  plaintiff  to  connect  the  defendant 
in  some  way  with  the  injury  for  which  he  claims  damages. ^*^  But 
when  the  plaintiif  has  sustained  and  discharged  this  burden  of  proof 
by  showing  that  the  injury  arose  in  consequence  of  the  failure,  in 
some  respect  or  other,  of  the  carrier's  means  of  transportation,  or 
the  conduct  of  the  carrier's  servants,  then,  in  conformity  with  the 
maxim  res  ipsa  loquitur,  a  presumption  arises  of  negligence  on  the 
part  of  the  carrier  or  his  servants,  which,  unless  rebutted  by  him 
io  the  satisfaction  of  the  jury,  will  authorize  a  verdict  and  judg- 
ment against  him  for  the  resulting  damages.  Stated  somewhat  dif- 
ferently, the  general  rule  may  be  said  to  be  that  where  an  injury 
happens  to  the  passenger  in  consequence  of  the  breaking  or  failure 
of  the  vehicle,  roadway,  or  other  appliance  owned  or  controlled  by 
the  carrier,  and  used  by  him  in  making  the  transit,  or  in  consequence 
of  the  act,  omission  or  mistake  of  his  servants, — the  person  entitled 
to  sue  for  the  injury  makes  out  a  p-ima  facie  case  for  damages 
against  the  carrier,  by  proving  the  contract  of  carriage,  that  the 
accident  happened  in  consequence  of  such  breaking  or  failure,  or 
such  act,  omission  or  mistake  of  his  servants,  and  that,  in  conse- 
quence of  the  accident,  the  plaintifE  sustained  damage.^'*' 


2S25,  2840,  3484,  3505,  3508,  3545, 
3609,  3628. 

"'  Pennsylvania  &o.  R.  Co.  v.  Ly- 
ons, 129  Pa.  St.  113;  s.  c.  47  Phila. 
Leg.  Int.  179;  41  Am.  &  Bng.  Rail. 
Cas.  154;  25  W.  N.  C.  (Pa.)  6;  18  Atl. 
Rep.  759;  State  v.  Maine  &c.  R.  Co., 
81  Me.  84;  s.  c.  16  Atl.  Rep.  368.  It  is 
therefore  proper  to  instruct  the  jury 
in  such  a  case  that  the  mere  fact 
that  a  passenger  on  a  railroad  train 
sustains  an  injury  while  on  the 
road,  does  not  entitle  him  to  a  ver- 
dict, but  that  he  must  show  that  the 
accident  was  caused  by  a  lack  of 
due  care  on  the  part  of  the  com- 
pany: Buck  V.  Manhattan  R.  Co., 
32  N.  Y.  St.  Rep.  51;  s.  c.  10  N.  Y. 
Supp.  107;  s.  c.  aff'd  134  N.  Y.  589. 
So,  also,  a  passenger  who,  in  alight- 
ing from  a  railway  car,  receives  an 
injury  which  he  alleges  was  caused 
by  the  neglect  of  the  company  to 
stop  its  train  long  enough  to  enable 
him  to  leave  it  safely,  assumes  the 
burden  of  proving  such  neglect: 
Pennsylvania  &c.  R.  Co.  v.  Lyons, 
129  Pa.  St.  113;  s.  c.  47  Phila.  Leg. 
Int.  179;  41  Am.  &  Eng.  Rail.  Cas. 
154;  25  W.  N.  C.  (Pa.)  6;  18  Atl. 
Rep.  759. 

"=  Iron  R.  Co.  v.  Mowery,  36  Ohio 
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St.  418;  Wilson  v.  Northern  Pacific 
R.  Co.,  26  Minn.  278;  Pattee  v.  Chi- 
cago &c.  R.  Co.,  5  Dak.  Ter.  267;  s.  c. 
38  N.  W.  Rep.  435;  Ohio  &c.  R.  Co.  v. 
Voight,  122  Ind.  288;  s.  c.  23  N.  E. 
Rep.  774;  Bonner  v.  Grumbach,  2 
Tex.  Civ.  App.  482;  s.  c.  21  S.  W. 
Rep.  1010;  White  v.  Boston  &c.  R. 
Co.,  144  Mass.  404;  s.  c.  11  N.  E.  Rep. 
552;  Miller  v.  Ocean  Steamship  Co., 
118  N.  Y.  199;  s.  c.  23  N.  B.  Rep. 
462;  28  N.  Y.  St.  Rep.  874;  Memphis 
&c.  Packet  Co.  v.  McCool,  83  Ind. 
392;  s.  c.  43  Am.  Rep.  71;  8  Am.  & 
Eng.  Rail.  Gas.  390;  George  v.  St. 
Louis  &c.  R.  Co.,  34  Ark.  613,  624; 
discussion  in  Dougherty  v.  Missouri 
R.  Co.,  9  Mo.  App.  478;  Stokes  v. 
Saltonstall,  13  Pet.  (U.  S.)  181; 
Railroad  Co.  v.  Pollard,  22  Wall. 
(U.  S.)  342;  Pittsburgh  &c.  R.  Co.  v. 
Thompson,  56  111.  138;  Baltimore  &c. 
R.  Co.  V.  Noell,  32  Graft.  (Va.)  394, 
399;  Gleason  v.  Virginia  &c.  R.  Co., 
140  U.  S.  435;  s.  c.  35  L.  ed.  458;  11 
Sup.  Ct.  Rep.  859;  44  Alb.  L.  J.  33; 
Georgia  R.  Co.  v.  Love,  91  Ala.  432; 
s.  c.  8  South.  Rep.  714;  Wynn  v. 
Central  Park  &c.  R.  Co.,  14  N.  Y. 
Supp.  172;  s.  c.  38  N.  Y.  St.  Rep.  181; 
s.  c.  rev'd  on  the  facts  in  133  N.  Y. 
575   (in  this  case,  the  chain  of  the 
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§  2755.  A  Further  Explanation  of  this  Presumption. — Although 
it  is  never  strictly  true,  in  relation-s  not  springing  out  of  contract, 
that  a  presumption  of  negligence  arises  from  the  mere  fact  that  an 
accident  has  happened,  without  more, — that  is,  the  mere  fact  that 
B  has  been  accidentally  injured  will  not  raise  a  presumption  that 
A  has  injured  him, — ^yet,  where  A  has,  for  a  consideration,  under- 
taken a  certain  duty  to  B,  and  has  failed  in  the  performance  of  it, 
it  is  obvious  that  B  makes  out  a  case  for  damages  against  A  by 
proving  that  A  has  undertaken  that  duty  and  failed  in  its  perform- 
ance, without  more.  Of  course,  this  supposes  that  B's  evidence 
simply  discloses  facts  sufficient  to  show  the  undertaking  of  such 
duty  by  A,  and  A's  failure  to  perform  it.     It  may  be  that  in  at- 


brake  on  a  street  car  parted  going 
down  a  steep  hill,  and  the  car  col- 
lided with  one  in  front  of  it) ;  Balti- 
more &c.  Turnpike  Co.  v.  Leonhardt, 
66  Md.  70;  s.  c.  3  Cent.  Rep.  715; 
Albertl  v.  New  York  &c.  R.  Co.,  43 
Hun  (N.  Y.)  421;  s.  c.  afC'd  118  N. 
Y.  77;  Loudoun  v.  Eighth  Ave.  R. 
Co.,  162  N.  Y.  380;  s.  c.  56  N.  E.  Rep. 
988;  rev'g  s.  c.  44  N.  Y.  Supp.  742; 
16  App.  Dlv.  (N.  Y.)  152;  Carter  v. 
Kansas  City  &c.  R.  Co.,  42  Fed.  Rep. 
37;  Wilkerson  v.  Corrigan  &c.  St.  R. 
Co.,  26  Mo.  App.  144;  Chicago  &c. 
R.  Co.  V.  Landauer,  39  Neb.  803; 
s.  c.  58  N.  W.  Rep.  434;  Illinois  &c. 
R.  Co.  V.  Beebe,  69  111.  App.  363; 
Pennsylvania  Co.  v.  Marion,  104 
Ind.  239;  s.  c.  2  West.  Rep.  236; 
Pittsburgh  &c.  R.  Co.  v.  Williams, 
74  Ind.  462;  Bush  v.  Barnett,  96  Cal. 
202;  s.  c.  31  Pac.  Rep.  2;  12  Rail.  & 
Corp.  L.  J.  263;  Peoria  &c.  R.  Co.  v. 
Rynolds,  88  111.  418;  Gleeson  v.  Vir- 
ginia &c.  R.  Co.,  5  Mackey  (D.  C.) 
356;  s.  c.  5  Cent.  Rep.  442;  Felton 
v.  Holbrook  (Ky.),  56  S.  W.  Rep. 
506  (no  ofC.  rep.);  Whitney  v.  New 
York  &c.  R.  Co.,  102  Fed.  Rep.  850; 
Wood  v.  Roxborough  &c.  R.  Co. 
(Pa.),  12  Mont.  Co.  L.  Rep.  155; 
Central  R.  Co.  v.  Freeman,  75  Ga. 
331;  Spencer  v.  Chicago  &e.  R.  Co., 
105  Wis.  311;  s.  c.  81  N.  W.  Rep. 
407;  Bergen  County  Traction  Co.  v. 
Demarest,  62  N.  J.  L.  755;  Louis- 
ville &c.  R.  Co.  v.  Snider,  117  Ind. 
435;  s.  c.  20  N.  E.  Rep.  284;  3  L.  R. 
A.  434;  Graham  v.  Burlington  &c. 
R.  Co.,  39  Minn.  81;  s.  c.  38  N.  W. 
Rep.  812;  Louisville  &c.  R.  Co.  v. 
Jones,  83  Ala.  376;  s.  c.  3  South. 
Rep.  902;  Augusta  &c.  R.  Co.  v. 
Randall,  79  Ga.  304;  s.  c.  4  S.  E. 
Rep.   674;    Central  Pass.  R.   Co.  v. 


Kuhn,  86  Ky.  578;  s.  c.  6  S.  W.  Rep. 
441;  Louisville  &c.  R.  Co.  v.  Jones, 
108  Ind.  551;  s.  c.  7  West.  Rep.  33; 
Madden  v.  Missouri  &c.  R.  Co.,  50 
Mo.  App.  666;  Cleveland  &c.  R.  Co. 
V.  Newell,  104  Ind.  264;  s.  c.  1  West. 
Rep.  890;  Philadelphia  &o.  R.  Co.  v. 
Anderson,  94  Pa.  St.  351;  s.  c.  39 
Am.  Rep.  787;  Hipsley  v.  Kansas 
City  &c.  R.  Co.,  88  Mo.  348;  s.  c.  4 
West.  Rep.  45;  O'Connor  v.  Scran- 
ton  Traction  Co.,  180  Pa.  St.  444; 
s.  c.  36  Atl.  Rep.  866;  Houston  &c. 
R.  Co.  V.  Greer,  22  Tex.  Civ.  App.  5; 
s.  c.  53  S.  W.  Rep.  58;  Smith  v.  Brit- 
ish &c.  Packet  Co.,  46  N.  Y.  Super. 
Ct.  86;  s.  c.  aff'd  86  N.  Y.  408;  Stoody 
V.  Detroit  &c.  R.  Co.,  122  Mich.  420; 
s.  c.  83  N.  W.  Rep.  26;  Carrico 
V.  West  Virginia  &c.  R.  Co.,  39  W. 
Va.  86;  s.  c.  24  L.  R.  A.  50;  19  S.  E. 
Rep.  571;  Denver  &c.  R.  Co.  v.  Wood- 
ward, 4  Colo.  1;  Och  v.  Missouri  &c. 
R.  Co.,  130  Mo.  27;  s.  c.  31  S.  W. 
Rep.  962;  36  L.  R.  A.  442;  2  Am.  & 
Eng.  Rail.  Cas.  (N.  S.)  343;  Terra 
Haute  &c.  R.  Co.  v.  Sheeks,  155  Ind. 
74;  s.  c.  56  N.  B.  Rep.  434;  Louis- 
ville &c.  Ferry  Co.  v.  Nolan,  135  Ind. 
60;  s.  c.  34  N.  E.  Rep.  710  (insecure 
stanchion  on  fire  boat,  negligently 
knocked  down  by  servants  of  car- 
rier, striking .  and  injuring  passen- 
ger). The  broadest  statement  of  the 
rule,  applicable  to  negligence  in  any 
relation,  is  that  negligence  may  be 
inferred  when  the  thing  causing  the 
accident  is  under  the  management 
of  the  defendant  or  his  servants, 
and  the  accident  is  such  as,  in  the 
ordinary  course  of  matters,  does  not 
happen  if  those  having  the  manage- 
ment use  proper  care :  Hill  v.  Scott, 
38  Mo.  App.  370. 

319 


3  Thomp.  Neg.J         carriers  of  passengers. 

tempting  to  make  this  appear,  B  will  be  obliged  to  give  evidence  of 
circumstances  which,  while  showing  the  undertaking  of  the  duty, 
and  the  failure,  carry  along  with  them  evidence  of  a  legal  excuse 
on  the  part  of  A  for  not  discharging  the  duty  which  he  had  under- 
taken. Thus,  a  railway  company  undertakes  to  transport  B  from 
the  city  of  C  to  the  city  of  D.  A  bridge  upon  the  company's  road 
has  been  burnt  down,  and,  notwithstanding  due  inspection  of  its 
road  by  the  company,  this  fact  is  not  discovered  until  the  train  on 
which  B  is  plunges  into  the  chasm  and  B  is  killed.  Under  a 
statute  providing  for  the  survival  of  actions  in  cases  where  the  in- 
jury results  in  death,  B's  widow  brings  an  action  against  the  rail- 
way company.  Now,  it  is  supposed  that  if  her  evidence  shows  that 
the  company  contracted,  for  a  consideration,  to  carry  B  as  stated, 
and  that,  owing  to  the  burning  of  one  of  the  company's  bridges,  an 
accident  happened  in  which  B  was  killed,  she  makes  out  a  case 
against  the  company.  But  suppose  that  the  evidence  that  she  is 
obliged  to  introduce  touching  the  facts  of  the  accident  shows  that 
the  bridge  was  burned  down  by  a  hostile  force  at  war  with  the  con- 
stituted authorities  of  the  government.  Here,  it  is  supposed,  the 
evidence  taken  together  would  not  raise  a  presumption  of  negligence 
on  the  part  of  the  company,  and  would  not  be  sufficient  to  make  out 
her  case,  unless  she  should  also  show  that,  notwithstanding  the 
bridge  was  burnt  by  the  public  enemy,  yet,  if  it  had  been  properly 
watched,  the  men  in  charge  of  the  train  would  have  been  apprised 
of  the  accident  in  time  to  have  avoided  the  consequences  from  it 
which  happened.^**  Again,  the  evidential  facts  introduced  by  the 
plaintiff  may  be  such  as  to  present  at  the  same  time  evidence  of 
negligence  on  the  part  of  the  defendant  and  of  contributory  negli- 
gence on  his  own  part.  For,  although  the  carrier  is  under  a  high 
degree  of  care  to  carry  the  passenger  in  safety,  this  does  not  absolve 
the  passenger  from  the  duty  of  taking  ordinary  care  to  avoid  being 
injured.  If  the  evidence  for  the  plaintiff  is  of  such  a  character  as  to 
present  at  the  same  time  these  two  questions  alone,  then  the  ques- 
tion as  to  the  burden  df  proof  does  not  arise  at  all ;  it  will  be  for  the 
court  to  consider  whether  the  facts  in  proof  amount  to  what  the 
books  term  evidence  of  negligence  in  the  carrier,  and  also  whether 
they  amount  to  evidence  of  negligence  in  the  passenger.^^"*  The 
foregoing  rule  refers  to  the  legal  value  of  certain  evidential  facts, 
and,  like  many  other  legal  rules,  it  is  in  danger  of  being  misapplied 

"'Sawyer  v.  Hannibal  &c.  R.  Co.,  Co.,  L.  R.  8  Q.  B.  165;  s.  c.  42  L.  J. 

37  Mo.  240,  260.  (Q.  B.)  105;   21  "Week.  Rep.  584;  28 

"»A   good   illustration   of  tMs  Is  L.  T.    (N.  S.)   282.     See  also  Laing 

the  case  of  Gee  v.  Metropolitan  R.  v.  Colder,  8  Pa.  St.  479. 
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unless  its  boundaries  are  carefully  ascertained.  We  doubt  whether 
these  boundaries  have  been  better  summarized  than  by  Messrs.  Shear- 
man and  Eedfield  in  their  excellent  work  on  Negligence,  where  they 
say  there  must  be  "prima  facie  proof  that  the  proximate  cause  of  such 
injuries  was  a  want  of  something  which,  as  a  general  rule,  the  car- 
rier was  bound  to  supply,  or  the  presence  of  something  which,  as  a 
general  rule,  the  carrier  was  bound  to  keep  out  of  the  way."^^'- 

§  2756.    This  Presumption  Arises,  not  from  the  Happening  of  the 
Accident,  but  from  a  Consideration  of  the  Cause  of  the  Accident.^^^ — ' 

It  has  been  pointed  out  by  an  able  judge  that  the  presumption  which 
arises  in  these  cases  does  not  arise  from  the  mere  fact  of  the  injury, 
but  from  a  consideration  of  the  cause  of  the  injury.  Thus,  it  was 
said  by  Euggles,  J. :  "A  passenger's  leg  is  broken  while  on  his 
passage  in  the  railroad. car.  This  mere  fact  is  no  evidence  of  negli- 
gence on  the  part  of  the  carrier,  until  something  further  be  shown. 
If  the  witness  who  swears  to  the  injury  testifies  also  that  it  was 
caused  by  a  crash  in  a  collision  with  another  train  of  cars  belonging 
to  the  same  carriers,  the  presumption  of  negligence  immediately 
arises,— not,  however,  from  the  fact  that  the  leg  was  broken,  but 
from  the  circumstances  attending  the  fact.  On  the  other  hand,  if 
the  witness  who  proves  the  injury  swears  that,  at  the  moment  when 
it  happened,  he  heard  the  report  of  a  gun  outside  of  the  car  and  found 
a  bullet  in  the  fractured  limb,  the  presumption  would  be  against  the 
negligence  of  the  carrier.  It  is  incorrect,  therefore,  to  say  that  the 
negligence  of  the  carrier  is  to  be  presumed  from  the  mere  fact  that 
an  injury  has  been  done  to  the  plaintiff.  The  presumption  arises 
from  the  cause  of  the  injury  or  from  other  circumstances  attending 
it,  and  not  from  the  injury  itself."^^*  As  shown  by  other  decisions, 
the  meaning  of  the  foregoing  doctrine  is  that  the  mere  fact  that  a 
passenger  has  sustained  some  injury  of  an  unknown  or  obscure 
character,  proceeding  from  an  unknown  or  obscure  source,  while  in 
transit  on  the  carrier's  vehicle,  does  not  of  itself  raise  the  presumption 
that  the  injury  proceeded  from  the  negligence  of  the  carrier.  The 
presumption  arises  from  a  consideration,  collectively,  of  the  fact  of 
the  injury,  and  of  the  kind  or  source  of  it.  The  fact  of  an  injury 
alone  is  not  sufficient.  It  must  be  traced  to  the  carrier.  It  must 
be  shown  to  have  proceeded  from  something  under  his  control,  or 
from  some  danger  which,  under  the  obligation  of  extraordinary  care, 

•"  Shear.  &  Redf .  on  Neg.,  §  280.     See  also  Miller  v.  St.  Louis  R.  Co., 
This  statement  of  doctrine  was  cited     5  Mo.  App.  471. 
with   approval   in   Railroad   Co.   v.        "^  This  section  is  cited  in  §  2766. 
Mitchell,  11  Heisk.  (Tenn.)  400,  403.        "'Holbrook  v.  Utica  &c.  R.  Co.,  12 

N.  T.  236. 

331 


3  Thomp.  Neg.]         carriers  of  passengers. 

already  spoken  of,  it  was  his  duty  to  anticipate  and  provide  against. 
These  principles  are  stated  more  or  less  imperfectly  in  a  good  many 
cases.  In  one  case  it  is  reasoned  that  no  presumption  of  negligence 
on  the  part  of  a  carrier  arises  from  the  mere  fact  of  an  injury  to  a 
passenger  on  its  train,  boat,  or  other  means  of  transportation;  but 
that,  to  create  such  a  presumption,  there  must  be  some  accident 
through  such  means  of  transportation.^^*  This  statement  is  too  nar- 
row, though  doubtless  correct  under  the  facts  before  the  court.  Cases 
may  be  imagined  where  an  injury  to  a  passenger  will  proceed  from 
something  which  it  was  the  duty  of  the  carrier  to  provide  against, 
and  yet  where  there  was  no  accident  through  the  carrier's  means 
of  transportation.^^^ 


1"  Herstine  v.  Lehigh  Val.  R.  Co., 
151  Pa.  St.  244;  s.  c.  25  Atl.  Rep. 
104;  31  W.  N.  C.  (Pa.)  49. 

^°°  The  Court  of  Appeals  of  New 
York,  affirming  the  Supreme  Court, 
have  held  that  an  instruction  to  a 
jury  that  the  mere  fact  that  a  pas- 
senger on  a  railroad  train  sustains 
an  injury  while  in  transit,  does  not 
entitle  him  to  a  verdict,  hut  that  he 
must  show  that  the  accident  was 
caused  by  lack  of  due  care  on  the 
part  of  the  company,  was  substan- 
tially correct:  Buck  v.  Manhattan  R. 
Co.,  32  N.  Y.  St.  Rep.  51;  s.  c.  10 
N.  Y.  Supp.  107;  s.  c.  aff'd  134  N.  Y. 
589  (mem.).  That  the  mere  fact  of  an 
abstract  injury  to  a  passenger  while 
in  transit,  without  more,  raises  no 
presumption  of  negligence  against 
the  carrier,  is  a  proposition  which 
can  not  be  disputed  on  principle,  and 
which  has  been  affirmed  in  many 
cases:  Hawkins  v.  Front  Street  &c. 
R.  Co.,  3  Wash.  592;  s.  c.  28  Pac. 
Rep.  1021.  Nor  does  it  make  any 
difference  that  the  passenger  was  in- 
jured while  being  in  the  exercise  of 
ordinary  care,  unless  it  is  shown 
that  the  cause  of  the  injury  pro- 
ceeded from  something  within  the 
control  of  the  carrier,  or  within  his 
power  to  foresee  and  guard  against 
by  the  exercise  of  that  degree  of 
care  which  the  law  puts  upon  him: 
Chicago  City  R.  Co.  v.  Rood,  163  111. 
477;  s.  c.  45  N.  E.  Rep.  238.  For 
example,  where  a  passenger  received 
an  injury  from  a  fall  from  the  rail- 
way train  of  the  defendant,  the 
mere  fact  of  his  fall  raised  no  pre- 
sumption of  negligence  against  the 
defendant:  Jarrell  v.  Charleston 
&c.  R.  Co.,  B8  S.  C.  491;  s.  c.  36  S.  E. 
Rep.  910.    It  is  reasoned  that  the 
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presumption  of  negligence  on  the 
part  of  a  carrier  arises  upon  the 
occurrence-of  an  injury  to  a  passen- 
ger in  consequence  of  something 
done  or  omitted,  in  connection  with 
the  carrier's  appliances  of  trans- 
portation or  the  construction  of  its 
road :  Fleming  v.  Pittsburgh  &c.  R. 
Co.,  158  Pa.  St.  130;  s.  c.  22  L.  R.  A. 
351;  27  Atl.  Rep.  858.  This  is  plain- 
ly true,  but  it  is  too  narrow  a  defi- 
nition. The  carrier's  appliances  of 
transportation  include  his  servants; 
and  if  the  injury  proceeds  from 
their  act  or  omission  in  managing 
his  physical  means  of  transporta- 
tion, the  same  presumption  arises: 
Memphis  &c.  Packet  Co.  v.  McCool, 
83  Ind.  392;  s.  c.  43  Am.  Rep.  71. 
It  is  also  reasoned  that  an  event  so 
disconnected  from  the  operations  of 
the  business  of  the  carrier  as  not  to 
involve  the  safety  or  sufficiency  of 
his  instrumentalities,  or  the  negli- 
gence of  his  servants,  creates  no 
such  presumption,  but  leaves  the 
burden  of  proving  negligence  upon 
the  plaintiff  averring  it:  Pitts- 
burgh &c.  R.  Co.  V.  Williams,  74 
Ind.  462.  The  meaning  evidently  is 
that  it  leaves  the  burden  of  proving 
negligence  by  additional  evidence 
upon  the  plaintiff  averring  it;  since 
the  presumption  under  considera- 
tion, when  rightly  applied,  is  one  of 
the  means  of  proving  negligence. 
The  meaning  evidently  is  that 
where  the  injury  to  the  passenger 
proceeds  from  something  so  wholly 
disconnected  with  the  carrier's 
means  of  transit,  that,  notwithstand- 
ing the  high  degree  of  care  which 
the  law  puts  upon  the  carrier,  he 
ought  not  to  be  required  to  antici- 
pate it,  and  to  guard  against  it,  then 
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§  2757.  Arises  Only  where  the  Accident  Proceeds  from  Something 
within  the  Control  of  the  Carrier.^^^ — From  these  considerations,  it 
is  clear  that  the  evidence  adduced  by  the  plaintiff  to  lay  the  founda- 
tion for  this  presumption,  must  tend  to  show  that  the  injury  resulted 
from  something  within  the  control  of  the  carrier,  and  not  entirely 
disconnected  from  his  operations,  with  which  neither  he  nor  his 
servants  has  anything  to  do,  to  the  extent  that  the  initial  burden  of 
proof  is  upon  the  plaintiff  of  bringing  the  source  of  the  injury  home 
to  the  carrier  by  evidence.^^^  The  conclusion  then  is  that,  in  order  to 
throw  upon  the  carrier  of  passengers  the  burden  of  disproving  his 
negligence,  in  case  of  an  injury  to  a  passenger,  it  must  first  be  shown 
that  the  injury  complained  of  resulted  from  the  breaking  of  the 
carrier's  machinery,  from  a  collision,  from  a  derailment  of  his  cars, 
or  from  something  otherwise  improper  or  unsafe  in  his  appliances 
of  transportation,  or  in  the  conduct  of  his  business. ^^^ 

§  2758.    An  Approved  Judicial  Statement  of  this  Presumption. — In 

a  case  in  Pennsylvania  the  following  summary  by  the  judge  who 
presided  at  the  trial,  of  the  measure  of  the  carrier's  duty  and  liability,^ 
was  highly  commended :  "Where,  for  a  consideration,  a  railroad  com- 
pany undertakes  to  transport  a  passenger  from  one  point  of  its  line 
to  another,  there  arises  an  implied  contract  upon  the  part  of  the 
company  that  it  has,  for  that  purpose,  provided  a  safe  and  sufficient 
road,  and  that  its  cars  are  sound  and  roadworthy.  Where  the  pas- 
senger is  injured  by  any  accident  arising  from  a  collision  or  defect 
in  machinery,  he  is  required,  in  the  first  place,  to  prove  no  more  than 
the  fact  of  the  accident  and  the  extent  of  his  injury.  A  prima  facie 
case  is  thus  made  out,  and  the  onus  is  cast  upon  the  carrier  to  disprove 
negligence.  In  the  case  trying,  the  legal  presumption  is  that  the  in- 
juries to  the  plaintiff  are  caused  by  the  negligence  of  the  defendant, 
and  this  presumption  continues  until  a  countervailing  presumption 
of  fact  is  established.     This  prima  facie  presumption  may  be  over- 

the  presumption  does  not  arise,  but  416;   30  W.  N.  C.   (Pa.)    9;   23  Atl. 

the  plaintiff  must  show  by  further  Rep.  989.    An  imperfect  statement 

evidence  that  the  injury  proceeded  of  the  same  doctrine  is  that  where, 

from  something  which  the  carrier  in  an  action  against  a  railway  car- 

or  his  servants  ought  to  have  antici-  rier,   it   aflSrmatively   appears   that 

pated  and  provided  against.  the  damage  complained  of  was  not 

'■"  This  section  is  cited  in  §§  2840,  caused  either  "by  the  running  of  the 

2907,  3011,  3479,  3557.  locomotives   or  cars,   or  other  ma- 

1"  Pennsylvania  R.  Co.  v.  MacKin-  chinery  of   such   company,"   or   by 

ney,  124  Pa.  St.  462;  s.  c.  2  L.  R.  A.  some  person  in  its  employment  and 

820;  46  Phila.  Leg.  Int.  301;  20  Pitts,  service,  it  is   erroneous  to   charge 

L.  J.   (N.  S.)  2;   23  W.  N.  C.  (Pa.)  that   a   presumption    of   negligence 

353;  17  Atl.  Rep.  14.                            »  arose  against  the  company:     Savan- 

""  Thomas  v.  Philadelphia  &c.  R.  nah  &c.  R.  Co.  v.  Flaherty,  110  Ga. 

Co.,  148  Pa.  St.  180;  s.  c.  15  L.  R.  A.  335;  s.  c.  35  S.  E.  Rep.  677.   ^ 
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thrown  by  proof  to  the  satisfaction  of  the  jury  that  the  injury  com- 
plained of  resulted  from  inevitable  accident,  or  from  something 
against  which  no  human  prudence  or  foresight  could  provide."^"" 

§  2759.  This  Presumption  Arises  from  Accident  to  Carrier's 
Vehicle.^"" — The  most  usual  application  of  this  rule  is  in  the  case 
of  the  breaking  down  of  the  carrier's  means  of  transportation;  and 
in  this  application  the  rule  is  that  where  the  cause  of  the  injury  to 
the  passenger  arises  from  apparatu.s  wholly  under  the  control  of 
the  carrier  and  furnished  and  applied  by  him,  an  inference  of  negli- 
gence on  his  part  is  raised;  and  the  mere  fact  that  the  defective 
condition  was  not  observed  or  apparent,  may  not  be  sufficient  effect- 
ually to  dispel  it,  if  there  were  means  available,  by  careful  examina- 
tion or  practical  tests,  to  discover  the  cause  of  the  infirmity. ^°^ 

§  2760.  This  Presumption  Arises  where  Injury  Proceeds  from  Car- 
rier's Servant. — The  same  presumption  arises  where  an  injury  pro- 
ceeds from  an  act  or  omission  of  the  servants  of  the  carrier,  and 
operates  to  shift  the  burden  upon  the  carrier, — as  where  the  injury 
happened  upon  a  steamboat  from  the  falling  of  a  bale  of  cotton  upon 
a  passenger.^''^ 

§  2761.  Illustrations  of  this  Presumption. — To  state  cases  in  illus- 
tration of  this  rule : — A  passenger  is  injured  in  consequence  of  a  stage 
breaking  down,^"'^  or  overturning  ;^''*  or  of  a  horse  hitched  to  an  omni- 

""' Philadelphia  &c.  R.  Co.  v.  An-  tion  outside  the  State  in  which  It 

derson,  94  Pa.  St.  351,  357.  was  pronounced. 

'»°  This  section  is  cited  in  §  3485.  ^'^  Memphis  &c.  Packet  Co.  v.  Mc- 

1"  Miller  v.  Ocean  Steamship  Co.,  Cool,  83  Ind.  392;  s.  c.  8  Am.  &  Eng. 

118  N.  Y.  199;  s.  c.  28  N.  Y.  St.  Rep.  Rail.  Cas.  390.     The  court  held  that 

874;  23  N.  E.  Rep.  462.     The  author  there  is  no  distinction,  in  respect  of 

will  not  cumulate  authorities  to  this  this  presumption,  between  the  hap- 

proposition;  since  nearly  all  the  au-  pening  of  an  injury  through  a  fail- 

thorities  concur  in  support  of  it,  as  ure  or  defect  in  the  carrier's  means 

shown    hy    the    array    of    decisions  of   transportation   and   through   an 

cited  in  a  preceding  section:     Ante,  act  of  his  servants:     Memphis  &c. 

§  2754.     The  Supreme  Court  of  Texas  Packet  Co.  v.  McCool,  supra. 

have   held    that   a   presumption    Of  "'Christie  v.  Griggs,  2  Camp.  79; 

negligence  on  the  part  of  a  railroad  s.  c.  Thomp.  Carr.  Pass.  181;  Ware 

company  is  not  raised  by  the  fact  v.  Gay.  11  Pick.  (Mass.)  106. 

that   a   train   is   thrown   from   the  '"  Farish  v.  Reigle,  11  Gratt.  (Va.) 

track,     and     a     passenger     injured  697;    Stokes  v.   Saltonstall,   13   Pet 

thereby,  and  that  it  is  error  so  to  in-  (U.  S.)  181;  s.  c.  Thomp.  Carr.  Pass, 

struct  the  jury,  because  such  an  in-  183;  aft'g  s.  c.  sub  nom.  Saltonstall 

struotion    invades    their    province:  v.   Stockton,   Taney's   Dec.   11;    Mc- 

San  Antonio  &c.  R.  Co.  v,  Robinson,  Kinney  v.  Neil,  1  McLean    (U.   S.) 

73  Tex.  277;  s.  c.  11  S.  W.  Rep.  327.  540;  Stockton  v.  Prey,  4  Gill  (Md.) 

The  decision  is  so  plainly  opposed  406;    Fairchild  v.  California  Stage 

to  principle  and  authority,  that  it  Co.,  13  Cal.  599. 
ought  not  to  receive  any  considera- 
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bus  kicking  through  a  front  panel  of  the  vehicle  ;^^°  or  of  the  horses 
starting  up  while  the  passenger  is  alighting;^""  or  of  an  embankment 
of  the  railway  giving  way;^'^  or.  of  a  train  running  off  the  track/"' 
or  colliding  with  another  train/"^  or  with  an  object  projecting  from 
a  car  of  a  train  of  the  carrier  coming  from  an  opposite  direction 
upon  another  track  of  the  defendant/'"  or  breaking  down  /'^  or  of  the 
boiler  of  a  steam  vesseP''^  or  of  a  railway  locomotive^'''  exploding; 
or  of  some  unknown  substance  striking  the  car,  injuring  the  pas- 
senger/'^ or  of  a  female  passenger,  standing  up  in  a  Pullman  car, 
receiving  a  fall  in  consequence  of  other  cars  being  shunted  against 
this  car  in  switehing.^'^  In  all  these  eases,  the  mere  fact  that  the 
accident  happened  under  the  circumstances  named  was  held  to  create 
a  presumption  of  negligence  against  the  carrier,  which  he  must  over- 
come by  evidence  on  his  part,  or  suffer  a  judgment  for  damages. 


""  Simson  v.  London  &c.  Omnibus 
Co.,  L.  R.  8  C.  P.  390;  s.  c.  42  L.  J. 
(C.  P.)  112;  21  Week.  Rep.  595;  28 
L.  T.  (N.  S.)  550. 

"^  Roberts  v.  Johnson,  58  N.  Y. 
613;  afC'g  s.  c.  5  Jones  &  Sp.  (N.  Y.) 
157. 

'"  Great  Western  R.  Co.  v.  Braid, 
1  Moo.  P.  C.  C.  (N.  S.)  101;  s.  c.  9 
Jur.  (N.  S.)  339;  11  Week.  Rep.  444; 
Brehm  v.  Great  Western  R.  Co.,  34 
Barb.  (N.  Y.)  256.  CorHra,  Withers 
V.  North  Kent  R.  Co.,  27  L.  J. 
(Bxch.)  417;  s.  c.  at  nisi  prius,  sub 
nom.  Kent  v.  Great  Northern  R.  Co., 
1  Fost.  &  Fin.  165. 

™  Carpue  v.  London  &c.  R.  Co.,  5 
Q.  B.  749,  per  Lord  Denman,  C.  J., 
at  nisi  prius;  Sullivan  v.  Philadel- 
phia &c.  R.  Co.,  30  Pa.  St.  234;  Pitts- 
burgh &c.  R.  Co.  V.  Thompson,  56  111. 
138;  s.  c.  4  Chic.  Leg.  N.  9;  Yonge 
V.  Kinney,  28  Ga.  Ill;  Edgerton  v. 
New  York  &e.  R.  Co.,  35  Barb.  (N. 
Y.)  389;  Zemp  v.  Railroad  Co.,  9 
Rich.  L.  (S.  C.)  84;  Dawson  v.  Man- 
chester &c.  R.  Co.,  7  Hurl.  &  N.  1037; 
s.  c.  21  S.  W.  Rep.  1010;  Ohio  &c.  R. 
Co.  v.  Voight,  122  Ind.  288;  s.  c.  23 
N.  E.  Rep.  774;  Pattee  v.  Chicago  &c. 
R.  Co.,  5  Dak.  Ter.  267;  s.  c.  38  N. 
W.  Rep.  435;  George  v.  St.  Louis  &c. 
R.  Co.,  34  Ark.  613,  624;  Eureka 
Springs  v.  Timmons,  51  Ark.  459; 
s.  c.  11  S.  W.  Rep.  327;  San  Antonio 
&c.  R.  Co.  V.  Robinson,  73  Tex.  277; 
Philadelphia  &c.  R.  Co.  v.  Anderson, 
94  Pa.  St  351;  s.  c.  39  Am.  Rep.  787 
(derailment,  caused  by  the  washing 
away  of  a  railway  embankment,  in 
consequence    of    insuflScient    drain- 
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age);  Bonner  v.  Grumbach,  2  Tex. 
Civ.  App.  482;  s.  c.  21  S.  W.  Rep. 
1010  (car  overturned  while  on  a 
bridge,  near  a  bay,  falling  into  the 
water,  so  that  passenger  lost  his 
money,  which  was  in  his  coat  lying 
on  the  seat  occupied  by  him) ;  Cleve. 
land  &c.  R.  Co.  v.  Newell,  104  Ind 
264;  s.  c.  1  West.  Rep.  890  (pre 
sumption  arises  from  breaking  ox 
rail) ;  Hipsley  v.  Kansas  City  &c.  R. 
Co.,  88  Mo.  348;  s.  c.  4  West.  Rep. 
45  (derailment  of  train,  presump- 
tion arises) ;  Denver  &c.  R.  Co.  v. 
Woodward,  4  Colo.  1  (car  over- 
turned, presumption  arises).  Con- 
tra, Bird  V.  Great  Northern  R.  Co., 
28  L.  J.  (Exch.)  3. 

"»  Skinner  v.  London  &c.  R.  Co.,  L. 
R.  5  Exch.  786;  s.  c.  2  Eng.  Law  & 
Eq.  360;  15  Jur.  299;  New  Orleans 
&c.  R.  Co.  V.  Allbritton,  38  Miss.  242, 
274;  Union  &c.  R.  Co.  v.  Harris,  158 
V.  S.  326;  s.  c.  39  L.  ed.  1003;  affl'g 
s.  c.  12  C.  C.  A.  598;  63  Fed.  Rep.  800. 

™  Walker  v.  Erie  R.  Co.,  63  Barb. 
(N.  Y.)  260. 

'"  Meier  v.  Pennsylvania  R.  Co., 
64  Pa.  St.  225;  Toledo  &c.  R.  Co.  v. 
Beggs,  85  111.  80. 

™  Caldwell  v.  New  Jersey  Steam- 
boat Co.,  47  N.  Y.  282,  293;  Dunlap 
V.  Steamboat  Reliance,  2  Fed.  Rep. 
249. 

"'Robinson  v.  New  York  &c.  R. 
Co.,  9  Fed.  Rep.  877. 

"*  Holbrook  v.  Utica  &c.  R.  Co.,  16 
Barb.  (N.  Y.)  113;  s.  c.  afl'd  12  N.  Y. 
236. 

™  Railroad  Co.  v.  Pollard,  22  Wall. 
(U.  S.)  341. 
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So,  where  the  accident  was  shown  to  have  happened  from  the  ex- 
plosion of  a  lamp  in  an  omnibus,  it  was  held  that  the  burden  lay  on 
the  defendant  to  show  that  the  burning-fluid,  or  other  material  used 
in  the  lamp,  was  a  safe  and  proper  article.^'"  So,  where  the  plaintiff 
proves  that  the  defendant's  coach  in  which  he  was  riding  was  driven 
at  a  moderate  rate  of  speed  upon  a  plain  and  good,  level  road,  and 
that,  coming  in  contact  with  another  object,  one  of  the  wheels  came 
off  and  the  coach  overturned,  whereby  the  plaintiff  was  hurt,  the 
law  would  imply  negligence  from  these  facts ;  for  it  would  be  a  reason- 
able conclusion  from  them  that  the  stagecoach  was  not  properly  fitted 
and  provided.  Then  the  burden  of  proof  would  change,  and  it  would 
be  for  the  defendant  to  rebut  this  legal  inference.^'^ 

§  2762.  Further  Illustrations. — So,  where  a  passenger  was  in- 
jured while  in  a  car  by  the  falling  of  a  porcelain  shade,  prima  facie 
evidence  of  negligence  was  discovered  in  the  fact  that  the  railroad 
company  placed  and  used  the  shade  in  the  car.^''*  So,  where  the  evi- 
dence was  that  the  car  in  which  the  passenger  was  seated  was  thrown 
from  the  track  and  crushed,  and  that,  after  the  accident,  it  was 
found  that  there  was  a  broTcen  rail,  it  was  held  that  the  court  should 
have  charged  the  jury  that  they  might  infer  negligence  from  these 
facts,  and  that  thereby  the  burden  of  excusing  the  negligence  was  shift- 
ed to  the  defendant.^^"  So  where  a  passenger  on  board  a  steamioat, 
which  was  in  motion,  was  seated  in  the  water-closet  in  front  of  one 
of  the  wheels  with  his  back  towards  the  wheel,  which  was  separated 
from  him  by  a  thin  partition,  and  a  sudden  breahage  of  the  wheel 
occurred,  and  its  fragments  were  dashed  through  the  partition,  so 
that  the  plaintiff  was  struck  on  the  back  with  great  force  and  injured, 
— there  was,  prima  facie,  a  case  of  .negligence  against  the  defendants, 
which  they  could  rebut  only  by  showing  that,  notwithstanding  the 
breaking  of  the  wheel,  it  was  "free  from  any  defect  which  the  utmost 
vigilance,  aided  by  the  highest  skill,  could  discover  and  prevent."^*" 
So,  the  doctrine  of  a  presumption  of  negligence  from  the  happening 
of  the  accident  has  been  applied  in  a  case  where  a  passenger  was  pre- 
cipitated into  the  water  through  the  giving  way  of  the  stage-plank 
which  had  been  laid  for  passengers  to  walk  upon  from  the  steamboat 
to  the  wharf.^*^  So,  where  a  passenger  was  hurt  by  the  explosion  of 
the  boiler  of  the  carrier's  locomotive,  and  the  jury  was  instructed 

™  Wilkie  V.  Bolster,  3  E.  D.  Smith  "=  George  v.  St.  Louis  &c.  R.  Co., 

(N.  Y.)  327.  34  Ark.  613,  624. 

i"Ware  v.  Gay,  11  Pick.   (Mass.)  i^'Yerkes   v.    Keokuk    &c.    Packet 

106.  Co.,  7  Mo.  App.  265. 

"'  White  V.  Boston  &c.  R.  Co.,  144  "'  Eagle  Packet  Co.  v.  Def ries,  94 

Mass.  404;  s.  c.  11  N.  E.  Rep.  552.  III.  598. 
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hhat  they  migM  infer  negligence  npon  the  theory  that  the  explosion 
would  not  have  taken  place  unless  the  boiler  had  been  in  a  defective 
condition,  and  unless  there  had  been  some  omission  or  mismanage- 
ment on  the  part  of  those  having  charge  of  it  at  the  time, — it  was  held 
that  this  instruction  was  not  subject  to  criticism,  the  court  saying: 
"It  is  elementary  that,  in  actions  for  negligence,  if  the  plaintiff  proves 
that  he  has  been  injured  by  an  act  of  the  defendant,  of  such  a  nature 
that,  in  similar  cases,  where  due  care  has  been  taken,  no  injury  is 
known  to  ensue,  it  raises  a  presumption  against  the  defendant,  which 
the  latter  must  rebut."^*^ 

§  2763.  No  such  Presumption  where  the  Defect  is  Equally  Known 
to  the  Passenger  and  the  Carrier, — The  courts  have  admitted  several 
exceptions  to  the  foregoing  rule,  which  will  now  be  stated:  1.  It 
does  not  apply  where  the  defect,  deficiency,  or  peculiarity  in  the 
carrier's  means  of  transportation  or  accommodation,  which  was  the 
occasion  of  the  accident,  was  visible  to,  seen  by,  or  known  to  the 
passenger,  as  well  as  to  the  carrier,  and  where  the  accident  took  place 
either  before  the  actual  commencement  of  the  transit  or  after  its 
termination,  and  while  the  passenger  was  in  the  affirmative  act  of 
boarding  the  carrier's  vehicle,  or  alighting  therefrom,  or  coming  upon 
or  passing  from  the  grounds  of  the  carrier, — in  all  of  which  cases 
the  carrier  is  not  the  exclusive  bailee  of  the  passenger,  but  the  pas- 
senger is  required,  under  the  principles  of  the  law,  to  take  reasonable 
care  for  his  own  safety.  This  may  be  well  illustrated  by  a  case  in 
Massachusetts,  already  quoted  in  other  connections.  There,  the  flap 
of  a  ferryboat  was  not  of  the  most  convenient  pattern ;  it  did  not  unite 
with  the  surface  of  the  dock  on  a  level,  but  made  a  jog.  A  passenger 
attempted  to  drive  off  with  his  horses  and  sled.  His  sled  struck  the  jog, 
and  stopped  with  a  sudden  jerk,  which  threw  the  load  forward  upon 
him  and  injured  him.  Here  it  was  held  that  the  mere  fact  that  the  ac- 
cident happened  under  the  circumstances  stated  did  not  make  out  a  case 
against  the  ferry  company ;  and  the  reasons  for  this  conclusion  are  well 
set  forth  in  the  opinion  of  the  court  by  Colt,  J.  :^*^  "The  plaintiff 
further  asked  the  court  to  rule  that,  having  proved  due  care  on  his 
part,  and  the  occurrence  of  the  accident,  the  law  would  imply  negli- 
gence on  the  part  of  the  defendants,  and  cast  upon  them  the  burden 
of  proving  that  the  accident  happened  without  their  fault.  We  think 
such  instruction  would  have  been  erroneous,  as  applied  to  the  case 
.as  presented  upon  the  pleadings  and  evidence.  The  declaration  al- 
leges that  the  negligence  of  the  defendants  consisted  in  not  providing 

^^  Robinson  v.  New  York  &c.   R.        '^  Le  Barron  v.  East  Boston  Ferry 
Co.,  9  Fed.  Rep.  877,  per  Wallace,  J.     Co.,  11  Allen  (Mass.)  312,  316. 
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safe  exit  for  the  plaintiff  with  his  loaded  wagon  from  their  ferry- 
boat, so  that  in  attempting  to  pass  off  the  boat  the  wheels  of  the  wagon 
struck  violently  against  the  drop  of  the  ferry  and  threw  the  load 
upon  the  plaintiff,  causing  the  injury  complained  of.  The  general 
rule  that  the  plaintiff,  in  actions  of  this  description,  is  bound  to  prove 
negligence  on  the  part  of  the  defendants  as  the  cause  of  the  injury, 
has  been  apparently  modified  in  a  class  of  cases  in  which  it  is  said  that 
proof  of  due  care  on  the  part  of  the  plaintiff,  with  proof  of  the  acci- 
dent, is  prima  facie  evidence  of  negligence  on  the  part  of  the  defend- 
ants. An  examination  of  these  cases,  we  think,  will  show  that  there 
is  in  them  no  real  invasion  of  the  general  rule  as  to  the  burden  of 
proof.  It  will  be  found,  we  believe,  in  all  of  them,  that  the  nature 
of  the  accident  was  such,  or  the  attending  circumstances  such,  that 
proof  of  the  accident  alone  raised  a  presumption  of  negligence,  and 
that  the  same  evidence  which  proved  the  injury  done,  also 
proved  the  defendant's  negligence,  or  developed  circumstances 
from  which  it  must  be  presumed.  Thus,  in  Garpue  v.  Lon- 
don and  Brighton  Bailway^^^  where  the  injury  was  caused  by 
a  train  running  off  the  track  and  overturning  the  carriage  in 
which  the  plaintiff  was  a  passenger,  Denman,  C.  J.,  told  the  jury 
that,  'it  having  been  shown  that  the  exclusive  management  of  the 
machinery  and  the  railway  was  in  the  hands  of  the  defendants,  it 
was  presumable  that  the  accident  arose  from  their  want  of  care,  unless 
they  gave  some  explanation  of  the*  cause.'  So,  in  Stohes  v.  Salton- 
stall,'^^^  the  injury  was  occasioned  by  the  overturning  of  a  stagecoach ; 
and  in  Ware  v.  Gay,'^^^  the  accident  was  of  a  similar  nature,  occasioned 
by  the  running,  off  of  the  wheel  of  the  coach  in  which  the  plaintiff 
was  a  passenger.  In  these  cases  clearly  the  nature  of  the  accident 
afforded  proof  of  the  defendants'  negligence.  The  plaintiff,  in  prov- 
ing his  injury,  must  ordinarily  prove  the  nature  of  the  accident  and 
the  circumstances;  and  when  such  proof  has  any  tendency' to  prove 
negligence,  and  especially  when  the  defendant  has  exclusively  the 
means  of  knowledge  within  his  control  as  to  what  caused  the  injury, 
it  is  said  the  burden  is  cast  upon  the  defendant  to  explain  the  cause 
and  exculpate  himself.  Upon  recurring  to  the  facts  in  this  case,  it 
appears  that  this  accident  might  have  happened  without  negligence 
on  the  part  of  the  defendants,  and  that  the  means  of  knowledge  as 
to  the  cause  of  the  injury  were  equally  within  the  reach  of  both 
parties.  The  court  therefore  rightly  declined  to  give  the  instructions 
asked  for  upon  this  point,  and  for  the  reasons  stated;  the  instruc- 

i»5  Ad.  &  EI.  (N.  S.)  747.  "°H  Pick.  (Mass.)  106. 

^»13  Pet.  (U.  S.)  181. 
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tions  which  were  given  were  sufficiently  favorable  to  the  plaintiff." 
It  may  also  be  illustrated  by  an  accident  happening  to  a  passenger 
on  a  ferryboat,  through  the  slippery  condition  of  the  deck,  caused 
by  an  existing  storm,  the  condition  of  the  deck  being  known  to  the 
passenger,  as  well  as  to  the  carrier.  Here  it  was  held  that  the  pre- 
sumption of  negligence  under  discussion  did  not  arise,  but  that  the 
passenger  must  affirmatively  show  negligence  by  something  beyond 
the  fact  of  the  aecident.^^' 

§  2764.  Nor  where  the  Accident  Proceeds  in  Part  from  a  Volun- 
tary Movement  on  the  Part  of  the  Passenger.— 2.  Nor  does  the  fore- 
going rule  apply  where  the  occasion  of  the  hurt  of  the  passenger  was 
an  active  voluntary  movement  on  his  part,  combined  with  some  alleged 
deficiency  in  the  carrier's  means  of  transportation  or  accommodation ; 
and  the  reason  is  that  in  such  cases  it  is  necessary  to  consider  whether 
there  may  not  have  been  contributory  negligence  on  the  part  of  a  pas- 
senger. It  is  only  in  respect  of  those  accidents  which  happen  to  the 
passenger  while  he  passively  trusts  himself  to  the  safety  of  the  car- 
rier's means  of  transportation,  or  to  the  skill,  diligence,  and  care  of 
his  servants,  that  the  rule  applies.  To  illustrate  this,  let  us  consider 
two  cases  side  by  side.  A  passenger  is  seated  in  a  railway  coach,  and  the 
train  being  in  motion,  the  coach  comes  in  contact  with  some  unknown 
substance,  injuring  the  passenger.  The  happening  of  such  an  acci- 
dent is  prima  facie  evidence  of  negligence  on  -the  part  of  the  carrier.'^* 
But  where  an  accident  happened  to  the  passenger  in  cionsequence  of 
his  having  thrust  his  arm  out  of  the  window,  so  that  it  came  in  con- 
tact with  some  substance  which  the  train  was  passing,  this  would 
not  be  so.^^®  And  the  same  rule  was  declared  where  the  passenger 
fell  in  leaving  the  car,  and  passed  under  the  wheels  and  was  killed  ;^®* 
and  where  the  passenger,  in  consequence  of  a  voluntary  movement 
made  by  him,  had  his  hand  caught  in  a  door  and  injured.^'^  So, 
where  a  baggage  master,  while  attending  to  his  duties,  in  his  ordinary 
place  and  manner,  and  having  no  knowledge  of  the  presence  of  the 
passenger,  stepped  backward  in  the  act  of  receiving  an  article  from 
a  car,  the  motion  of  his  foot  being  natural  and  necessary  to  sustain  his 
body,  and  the  passenger,  having  ample  room  to  pass  without  hin- 

'"  Fearn  v.  West  Jersey  Ferry  Co.,  Barb.  (N.  Y.)  113;  s.  e.  aff'd  12  N.  Y. 

143  Pa.  St.  122;  s.  c.  13  L.  R.  A.  366;  236. 

48  Phila.  Leg.  Int.  466;  28  W.  N.  C.  ^'^  Post,  §  2972,  et  seq. 

(Pa.)   544;    22  Pitts.  L.  J.    (N.  S.)  ^"'Railroad    Co.    v.    Mitchell,    11 

196;  22  Atl.  Rep.  708.  Heisk.  (Tenn.)  400. 

'«»Holbrook  v.  Utica  &c.  R.  Co.,  16  »"  Metropolitan  R.  Co.  v.  Jackson, 

L.  R.  3  App.  Cas.  193. 
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drance,  tripped  over  his  foot  and  fell, — ^the  railroad  company  was  not 

liable.^"^ 

§  2765.  Nor  where  the  Accident  Proceeds  from  Something  Wholly 
Disconnected  from  the  Business  of  the  Carrier  and  which  he  is  not 
Bound  to  Provide  against. — 3.  Nor  does  the  foregoing  rule  apply 
where  the  plaintiff's  evidence  shows  that  the  accident  was  caused 
by  something  so  wholly  disconnected  from  the  operation  of  the  car- 
rier's business  as  not  to  involve  the  safety  or  sufficiency  of  his  instru- 
mentalities, or  the  negligence  of  his  servants.  This  was  conceded  by 
the  court  in  the  case  of  the  Kansas  Pacific  Railway  Company  v.  Mil- 
ler,^"^  and  is  intelligently  stated  and  explained  by  Selden,  J.,  in 
Curtis  V.  Rochester  and  Syracuse  Railroad  Company.^^*  The  obvious 
correctness  of  this  rule  may  be  seen  from  one  or  two  illustrations 
of  it: — While  a  railway  train  is  in  motion,  a  passenger  is  struck  by 
a  gunshot  fired  from  without;  a  malicious  person  suddenly  places  an 
obstruction  upon  a  railway  track  in  front  of  the  train,  or  misplaces 
a  switch  in  the  night,^"'*  whereby  the  train  is  thrown  from  the  track: 
and  a  passenger  injured;  a  ship  is  fired  upon  by  a  piratical  craft  and 
sunk,  and  a  passenger  drowned;  a  railway  passenger  train,  proceeding 
with  due  care  upon  a  level  and  safe  track,  is  overthrown  by  the  violence 
of  a  tornado.^'"'  It  is  only  necessary  to  suggest  these  cases  to  enforce 
the  conclusion  that  in  the  absence  of  other  evidence,  showing  negli- 
gence on  the  part  of  the  carrier,  no  presumption  would  be  raised  which 
would  shift  the  burden  of  proof  upon  him.  And  the  reason  is  that 
the  so-called  presumption  of  negligence  arising  from  the  mere  hap- 
pening of  the  accident  is  not  a  presumption  of  law,  but  a  presumption 
of  fact,  and  it  is  not  the  less  a  presumption  of  fact  because  it  is  drawn 
by  the  judge  from  the  facts  in  proof,  and  not  by  the  jury.  It  is  a  con- 
clusion to  be  drawn  from  the  existence  of  certain  evidential  facts, 
and  this  conclusion  will  be  drawn  accordingly  as  the  facts  are  or  are 
not  sufficient  to  warrant  it;  and  when  the  question  arises  whether 
the  conclusion  is  to  be  drawn  or  not,  it  is  solved  by  precisely  the 
same  principle  which  solves  the  question  under  what  circumstances 
negligence  is  a  question  for  the  judge,  and  under  what  a  question  for 
the  jury.  In  those  cases,  if  the  facts  in  evidence  are  such  that  no 
reasonable  man  can  draw  from  them  a  conclusion  that  the  defendant 
has  been  negligent,  the  judge  nonsuits  the  plaintiff.^"' 

"=  Connor  v.  Concord  &c.  R.  Co.,  '™  Latch  v.  Rumner  R.  Co.,  27  L.  J. 

67  N.  H.  311;  s.  c.  30  Atl.  Rep.  1121.  (Exch.)   155. 

"=  2  Colo.  442,  458.  ""  McClary   v.    Sioux  City   &c.   R. 

"•18  N.  Y.  534;  s.  c.  Thomp.  Carr.  Co.,  3  Neb.  44. 

Pass.  188.    See  also  Deyo  v.  New  '"  In   conformity  with  this  idea, 

Yorli  &c.  R.  Co.,  34  N.  Y.  9.  the  Supreme  Court  of  Pennsylvania 
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§  2766.  Nor  where  the  Injury  Proceeds  from  the  "Act  of  God."^'* — 
Some  of  the  courts  have  attempted  to  raise  an  exception  to  the  rule  in 
cases  where  the  injury  to  the  passenger  train  proceeds  from  something 
which  has  been  described  in  the  books  of  the  law  as  "the  act  of  God."" 
This  "act  of  God"  is  something  of  a  rather  vague  character,  but  it 
maybe  supposed  to  include  anything  that  proceeds  from  storm  or  flood, 
of  such  an  extraordinary  character  as  is  not  to  be  anticipated  or  pro- 
vided against,  even  by  the  exercise  of  the  extreme  care  and  diligence 
which  the  law  puts  upon  a  carrier  of  passengers.  In  one  case  the 
sliding  of  an  embankment,  part  of  a  natural  hill,  which  had  been  left 
by  a  railroad  company  in  excavating  its  roadbed,  whereby  a  passenger 
train  was  wrecked  and  a  postal  clerk  riding  thereon  was  killed,  was 
ascribed  to  the  "act  of  God."^''^  And  the  conclusion  was  that  the  fact 
of  an  accident  proceeding  from  such  a  source  did  not  raise  any  pre- 
sumption of  negligence  which  the  carrier  was  bound  to  rebut,  but 
that  the  burden  rested  upon  the  plaintiff  to  show,  outside  of  the  fact 
of  the  landslide,  and  the  wrecking  of  the  train,  that  the  carrier  had 
been  negligent.  The  decision  is 'really  foolish.  It  turns  completely 
upside  down  the  legal  proposition  that  an  accident  to  the  carrier's 
means  of  transit  raises  a  presumption  of  negligence.  The  presump- 
tion arises  from  the  fact  of  such  an  accident,  and  then  it  is  for  the 
carrier  and  not  for  the  passenger  to  explain  it,  so  as  to  make  it  consist- 
ent with  the  exercise  of  the  high  degree  of  care  which  the  law  puts 
upon  the  carrier.  If  the  decision  under  consideration  is  correct,  then 
railway  companies,  in  excavating  through  hills  for  their  roadbeds, 
are  under  no  obligation  of  moving  superincumbent  masses  of  earth, 
but  are  entitled  to  let  them  remain  in  their  natural  position,  no 
matter  how  great  a  menace  they  may  be  to  the  safety  of  their  trains, 
trusting  in  God  that  they  will  not  fall,  and  ascribing  their  fall  to  the 

have  held  that  no  presumption  of  may  become  detached  and  roll  down 

negligence  on  the  part  of  a  railroad  upon  its  track,  In  mountainous  coun- 

company  arises  from  an  injury  to  a  tries;  and  it  will  make  no  difference 

passenger  through  the  falling  of  a  if  the  rock  in  its  original  position 

roclc  upon  its  passenger  train,  which  were    a    mile    away,    provided    the 

became   detached   from   its  natural  mountain    were    high    enough    and 

position  in  the  hillside,  more  than  steep  enough  to  make  it  a  menace 

300  feet  from  the  cut  through  which  to  the  safety  of  the  railroad  track, 

the  railroad  ran:     Fleming  v.  Pitts-  The    usual    presumption    ought    to 

burg  &c.  R.  Co.,  158  Pa.  St.  130;  s.  c.  arise  in  such  a  case,  and  it  ought  to 

22  L.  R.  A.  351;   33  W.  N.  C.   (Pa.)  be  for  a  jury  to  say  whether  or  not 

212;   24  Pitts.  L.  J.   (N.  S.)  138;   27  it  should  apply. 
Atl.  Rep.  858.    The  decision  is  un-        •"  This  section  is  cited  in  §  2721. 
satisfactory.     It  is  the  duty  of  every        ™  Gleeson  v.  Virginia  &c.  R.  Co., 

railroad  company  to  inspect  and  po-  5  Mackey  (D.  C.)  356;  s.  c.  5  Cent, 

lice  its  roadway,  with  the  view  of  Rep.  440. 
keeping  it  safe  from  rocks  which 
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"act  of  God"  when  it  takes  place,  instead  of  ascribing  it  to  their  own 
negligence.^"" 


§  2767.  Nor  where  the  Injury  Proceeds  from  the  Act  of  Another 
Passenger  or  Other  Third  Person. — 4.  IsTor  does  the  foregoing  rule 
apply  where  the  evidence  adduced  on  the  part  of  the  plaintiff  shows 
that  the  injury  resulted  from  the  act  of  a  third  person  outside  the 
vehicle  of  the  carrier  and  over  whom  he  had  no  control.  In  such  a 
ease,  the  mere  fact  of  such  injury  does  not  create  a  presumption  of 
negligence  on  the  part  of  the  company,  such  as  to  shift  the  burden  of 
proof  on  the  company  to  excuse  itself,  but  the  burden  remains  on  the 
passenger  to  go  further,  and  (in  some  jurisdictions^"^)  to  show  that 
he  was  not  guilty  of  contributory  negligence,  and  also  to  exhibit  cir- 
cumstances which  raise  an  inference  that  the  injiiry  to  him  may  have 
resulted  from  the  negligence  of  the  company. ^"^    On  the  other  hand. 


^  This  miserable  decision  con- 
tains the  reasoning  that  although 
the  defendant  may  have  been  guilty 
of  negligence  in  not  adopting  a  dif- 
ferent mode  of  construction,  or  in 
not  providing  against  such  a  casu- 
alty, yet  such  negligence  contrib- 
uted remotely,  the  proximate  cause 
of  the  catastrophe  being  the  "act 
of  God:"  Gleeson  v.  Virginia  &c. 
R.  Co.,  5  Mackey  (D.  C.)  356;  s.  c. 
5  Cent.  Rep.  440.  In  other  words, 
although  the  railroad  company  may 
have  been  guilty  of  negligence  in 
not  removing  the  superincumbent 
mass  of  earth,  which  might  be  de- 
tached by  the  water  absorbed  by  it 
from  the  stream,  yet  if  it  should  be- 
come detached  by  natural  causes 
and  slide  down,  wrecking  one  of  its 
passenger  trains,  its  negligence  was 
not  the  proximate  cause  of  the  acci- 
dent, but  God  was  the  proximate 
cause  of  it.  The  climax  of  this 
wretched  travesty  of  a  judicial  de- 
cision is  capped  when  the  court  ad- 
vances the  proposition  that  in  pro- 
viding against  "acts  of  God,"  only 
ordinary  care  and  diligence  are  re- 
quired of  a  common  carrier  of  pas- 
sengers: Gleeson  v.  Virginia  &c. 
R.  Co.,  supra.  Applied  to  the  case 
in  judgment,  the  meaning  was  that 
all  that  the  law  requires  of  a  rail- 
road company  with  respect  to  leav- 
ing a  superincumbent  mass  of  earth 
above  its  track,  which  can  be  de- 
tached by  the  water  soaking  into  it 
during  a  storm,  causing  a  land- 
slide, which  may  wreck  a  passenger 
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train,  and  sacrifice  many  lives,  is 
what  is  termed  ordinary  care  and 
diligence,  instead  of  the  high  and 
exact  care  which  the  policy  of  the 
law  imposes  on  such  a  carrier  for 
the  safety  of  passengers.  The  Su- 
preme Court  of  Kansas,  dealing 
with  a  similar  question,  have  kept 
the  presumption  under  considera- 
tion right  side  up — if  such  an  ex- 
pression may  be  used — by  holding 
that,  in  an  action  by  a  passenger 
against  a  carrier  to  recover  for  per- 
sonal injuries  received  while  travel- 
ling in  a  conveyance  of  the  latter, 
where  the  evidence  introduced  iy 
the  plaintiff  shows  that  the  accident 
resulted  from  an  act  of  God,  un- 
avoidable casualty,  or  from  causes 
not  connected  with  the  construction, 
operation,  or  maintenance  of  the 
railway,  there  is  no  burden  on  the 
carrier  to  free  itself  from  a  pre- 
sumption of  negligence:  St.  Louis 
&c.  R.  Co.  V.  Burrows  (Kan.).  61 
Pac.  Rep.  439.  In  other  words, 
where  the  plaintiff's  own  evidence 
shows  a  concrete  case,  which  nega- 
tives the  presumption  of  law  under 
consideration,  or  which  prevents  a 
presumption  from  arising,  then,  in 
accordance  with  principles  already 
discussed  (ante,  §  2756),  he  must  go 
further  and  show  that  there  was  ac- 
tual negligence, — or  negligence  in 
fact,  on  the  part  of  the  railroad 
company. 

''"'Vol.  I,  §  365. 

202  Thus,  a  passenger  on  a  street 
car  was   struck  and  injured  by  a 
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where  the  evidence  shows  that  the  efficient  cause  of  the  accident  was 
the  intervening  act  of  a  passenger  or  other  third  person,  but  for  which 
it  would  not  have  happened,  the  carrier,  as  a  general  rule,  is  not  liable 
at  all,  unless  the  intervening  act  of  the  passenger  or  third  person 
was  one  which,  under  the  circumstances,  the  carrier,  in  the  exercise 
of  the  high  degree  of  care  which  the  law  puts  upon  him,  should  have 
anticipated  and  guarded  against.  Thus,  while  a  railway  company 
is  liable  to  a  passenger  for  failing  to  bring  its  train  to  a  full  stop 
at  the  passenger's  destination,  and  to  allow  him  a  reasonable  time 
in  which  to  alight,  yet  where,  before  its  train  has  come  to  a  stop, 
another  passenger  pulls  the  bell  rope,  causing  it  to  acquire  speed 
again,  and  the  passenger  seeking  to  alight  is  aware  of  such  action 
and  its  effect,  but  nevertheless  attempts  to  alight  and  is  injured  in 
doing  so,  the  company  is  not  liable  to  him  in  damages.^"^  Nor  is  the 
company  liable  in  damages  to  a  passenger  who  is  injured  by  being 
jostled  off  the  step  of  one  of  its  cars  while  alighting,  hy  the  rudeness 
of  another  passenger  who  is  hurrying  into  the  car.^"*  So  if,  after  the 
passenger  has  alighted  in  safety  from  the  vehicle  of  the  carrier,  the 
passenger  is  run  against  hy  one  of  his  fellow  passengers  and  thrown 
under  the  train  and  thereby  injured,  this  fact  itself  will  not  render 
the  carrier  liable  in  damages;-"'  though,  as  already  seen,  the  con- 
clusion will  be  different  where  the  passenger  is  jostled  by  a  hurrying 
crowd  of  passengers  from  a  platform  or  passage-way  too  narrow  for  the 
purpose  intended.^""  So,  also,  where  a  passenger  receives  an  injury 
while  attempting  to  board  a  train,  in  consequence  of  being  crowded 
from  the  platform  hy  another  passenger,  who  has  also  attempted  to 
board  the  same  car,  the  railroad  company  will  not  be  liable,  unless 
the  company  was  guilty  of  some  negligence  which,  combined  with  that 
of  such  third  person,  operated  as  a  sufficient  cause  in  producing  the 
injury.^"' 

§  2768.  Further  of  this  Exception. — So,  an  elevated  railroad  com- 
pany is  not  liable  for  an  injury  received  by  a  passenger  immediately 
after  alighting,  by  having  her  foot  stepped  on  in  a  crowd  of  people, 

passing  load  of  hay.    It  was  held  Rep.  319;  39  Am.  &  Eng.  Rail.  Cas. 

that,  to  make  the  company  liable,  he  449. 

must  prove  not  only  that  he  was  ^"Elinger  v.  Philadelphia  &c.  R. 

without  fault,  but  that  the  company  Co.,  153  Pa.  St.  213;  s.  c.  31  W.  N. 

was  negligent.     The  mere  happen-  C.  (Pa.)  570;  25  Atl.  Rep.  1132. 

ing   of   such   an   accident   did    not  ^''Reibel  v.  Cincinnati  &c.  R.  Co., 

raise  a  presumption  of  negligence  114  Ind.  476;  s.  c.  14  West.  Rep.  331; 

against     the     company:        Federal  17  N.  E.  Rep.  107. 

Street  &c.  R.  Co.  v.  Gibson,  96  Pa.  ™Ante,  §  2700. 

St.  83 ;  s.  c.  11  Reporter  443.  ^"  Chicago  &c.  R.  Co.  v.  Scates,  90 

*"  Mississippi  &c.  R.  Co.  v.  Har-  111.  586,  594.    Compare  Yeazel  v.  Al- 

rison,  66  Miss.  419;   s.  c.  6  South,  exander,  58  111.  254. 
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where  there  was  no  sign  of  approaching  danger  and  it  could  not  Live 
been  averted.^"*  So,  if  a  passenger  on  a  street  railway  is  pulled  or 
pushed  off  the  car  by  other  passengers  under  such  circumstances  that 
the  company  would  not  be  liable  in  damages  but  for  the  fact  that  the 
passenger  had  been  surprised  or  excited  and  bewildered  by  the  negli- 
gence of  the  company,  this  latter  fact,  it  has  been  doubtfully  heldi 
does  not  render  the  company  liable.^""  So,  while  a  common  carrier 
of  passengers  is  under  the  duty  of  enforcing  reasonable  police  regula- 
tionSj  so  to  speak,  on  its  vehicles,  to  protect  passengers  against  other 
passengers  behaving  themselves  improperly,  yet  it  is  quite  clear  that 
such  a  carrier  is  not  liable  for  an  injury  happening  to  a  passenger 
in  consequence  of  the  unusual,  rude  or  hasty  act  of  a  stranger  in  rush- 
ing through  the  door,  while  hurrying  to  take  a  train,  thereby  striking 
a  person  on  the  other  side  of  the  door;  since  such  an  act  would  not 
be  reasonably  anticipated.^^"  So,  wliere  a  stranger  committed  the 
criminal  act  of  letting  ofE  the  brakes  of  certain  loaded  cars  standing  on 
a  switch,  and  closing  the  switch,  which  had  been  left  open  to  derail 
the  cars  if  tliey  got  loose,  whereby  the  cars  ran  down  a  grade  and  out 
on  the  main  track,  causing  a  collision,  and  no  negligence  was  imputed 
to  the  railway  company  in  failing  to  anticipate  or  discover  the  mis- 
chief and  prevent  its  effect,  it  was  held  that  the  company  was  not 
liable.^^i 

§  2769.    Nor  where  Cause  of  Accident  is  not  Susceptible  of  Proof. — 

It  follows  that  the  rule  has  no  application  where  the  cause  of  the 
accident  is  so  obscure  that  it  can  not  be  fairly  discovered  from  the 
evidence  whether  it  was  due  to  the  negligence  of  the  carrier,  or  to 
the  negligence  of  the  passenger,  or  to  some  accident  without  any  fault 
on  the  part  of  either.  When,  therefore,  a  person  on  an  excursion 
train,  running  rapidly  in  a  dark  night,  where  there  were  frequent 
and  sharp  turns,  was  seen  about  the  middle  of  the  train  going  toward 
the  rear,  and  next  morning  his  dead  body  was  found  on  the  track; 
and  a  saloon  car  not  intended  for  use,  but  having  persons  in  it, 
was  attached  for  transportation  to  the  rear  of  the  train,  with  a  vacant 
space  of  about  one  and  one-half  feet  between  it  and  the  next  car; 
and  it  was  alleged  that  this  was  negligence  on  the  part  of  the  railroad 
company,  and  that  he  probably  fell  through  this  space, — it  was  held 
that  the  company  was  not  liable,  on  an  indictment  for  negligence 

™  Thomson  v.  Manhattan  R.  Co.,  Co.,  161  Pa.  St.  230;  s.  c.  23  L.  R.  A. 

75  Hun   (N.  Y.)  548;   s.  c.  59  N.  Y.  606;  34  W.  N.  C.  (Pa.)  384;  25  Pitts. 

St.  Rep.  621;  27  N.  Y.  Supp.  608.  L.  J.  (N.  S.)  37;  28  Atl.  Rep.  1107. 

'"^  Joliet  Street  R.  Co.  v.  McCarthy,        '"  Fredericks  v.   Northern  &c.   R. 

42  111.  App.  49.  Co.,  157  Pa.  St.  103;  s.  c.  27  Atl.  Rep. 

'^"Graeff    v.    Philadelphia    &c.  R.  689;  22  L.  R.  A.  306. 
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in  causing  his  death,  there  being  no  proof  as  to  the  manner  or  cir- 
cumstances of  his  death,  or  what  care  he  was  exercising,  or  what  reasoff. 
he  had  for  going  to  the  saloon  car,  if  he  did  attempt  to  go  there.^^^ 

§  2770.  Burden  of  Eebutting  this  Presumption  Rests  on  the  Car- 
rier.^^^ — It  is  the  essential  nature  of  this  presumption  that  it  stands 
in  the  place  of  actual  proof  of  negligence,  until  it  is  rebutted  and  over- 
thrown.^^* This  presumption  would  not  be  a  presumption — would 
not  have  any  evidentiary  value  for  the  purpose  of  influencing  the 
practical  result  of  a  trial — unless  the  court  were  allowed  to  explain 
it  to  the  jury.^^'  The  nature  of  the  presumption  is  such  that,  unless 
rebutted  to  the  satisfaction  of  the  jury,  it  decides  the  case  in  favoi' 
of  the  plaintiff,  upon  his  making  proof  of  the  damages  sustained; 
or,  to  say  the  least,  it  takes  the  question  of  the  negligence  of  the  carrier 
to  the  jury.  If  there  is  no  countervailing  evidence — nothing  to  ex- 
plain the  accident  consistently  with  due  care  on  the  part  of  the  de- 
fendant, the  plaintiff  is  plainly,  by  force  of  this  presumption,  entitled 
to  a  verdict,  and  no  sound  reason  is  perceived  why  the  judge  should 
not  be  allowed  so  to  instruct  the  jury.  The  burden  of  overcoming  this 
presumption  is  upon  the  carrier,^^"  and  upon  the  plainest  and  most 
elementary  principles  with  reference  to  trial  by  jury,  it  is  for  the 
jury,  subject,  of  course,  to  the  corrective  power  of  the  court  in  grant- 
ing a  new  trial, — to  say  whether  or  not  this  burden  has  been  overcome. 
There  is  no  rule  of  law  which  obliges  them  to  believe  the  evidence 
adduced  by  the  defendant,  generally  delivered  through  the  mouths 
of  his  servants  interested  in  testifying  in  his  behalf  so  as  to  keep  their 
position;  and  the  conduct  of  judges  in  New  York,  in  deciding,  as 
they  have  done  in  many  cases,  that  this  presumption  has  been  over- 
come, involves  a  complete  invasion  of  the  province  of  the  jury,  or 

'"State  V.   Maine  &c.   R.  Co.,   81  invades    their    province:     San    An- 

Me.  84;  s.  c.  16  Atl.  Rep.  368.     Com-  tonic  &c.  R.  Co.  v.  Robinson,  73  Tex. 

pare    Buesching   v.    St.    Louis    Gas  277;  s.  c.  11  S.  W.  Rep.  327.    Contra, 

Light  Co.,  73  Mo.  219.  Eureka  Springs  R.  Co.  v.  Timmons, 

^»  This  section  is  cited  in  §  3526.  51  Ark.  459;  s.  c.  11  S.  W.  Rep.  690. 

'"Cleveland  &c.  R.  Co.  v.  Newell,        ™ Louisville  &c.  R.  Co.  v.  Snider, 

104  Ind.  264;  s.  c.  1  West.  Rep.  895;  117  Ind.  435;  s.  c.  20  N.  E.  Rep.  284; 

Union  &c.  R.  Co.  v.  Harris,  158  U.  S.  3  L.  R.  A.  434;   Graham  v.  Burling- 

326;  s.  c.  39  L.  ed.  1003;  15  Sup.  Ct.  ton  &c.  R.  Co.,  39  Minn.  81;  s.  c.  38 

Rep.  843;  aff'g  s.  c.  12  C.  C.  A.  598;  N.   W.  Rep.   812;    Louisville  &c.   R. 

63  Fed.  Rep.  800  (cars  on  side  track  Co.  v.  Jones,   83  Ala.   376;    s.   c.   3 

not    securely    fastened    to    prevent  South.  Rep.  902;  Augusta  &c.  R.  Co. 

them  from  moving  upon  main  track,  v.  Randall,  79  Ga.  304;  s.  c.  4  S.  B. 

causing  collision  with  a  passenger  Rep.  674;  Central  Passenger  R.  Co. 

train).  v.  Kuhn,  86  Ky.  578;   s.  c.  6  S.  W. 

"=  It  was  therefore  a  gross  aberra-  Rep.  441;    Cleveland  &c.  R.  Co.  v. 

tion  to  hold,  as  one  court  did,  that  Newell,  104  Ind.  264;   s.  c.  1  West, 

for  the  judge  to  instruct  the  jury  as  Rep.  895. 
to  the  nature  of  this  presutoption 
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a  complete  obfuscation  of  the  true  principles  of  trial  by  jury.  In 
so  deciding,  the  judge  assumes  to  put  himself  in  the  place  of  the 
jury,  to  pass  upon  the  credibility  of  witnesses,  and  to  determine  what 
facts  have  been  affirmatively  proved.^^^ 

§  2771.  What  the  Carrier  must  Prove  to  Rebut  this  Presumption. — 

When  these  facts  are  made  to  appear,  it  will  devolve  upon  the  carrier 
to  excuse  this  prima  facte  failure  of  duty ;  to  show  that,  notwithstand- 
ing the  accident  happened,  as  shown  by  the  plaintiff's  evidence,  it 
happened  in  spite  of  the  use  by  himself,  his  servants,  and  the  con- 
tractors by  whom  his  roadway,  appliances,  and  vehicles  were  built, 
of  the  greatest  degree  of  diligence  practicable  under  the  circumstances. 
In  other  words,  he  must  show,  in  order  to  rebut  this  presumption, 
that  the  accident  resulted  from  circumstances  against  which  a  high  de- 
gree of  human  care  and  foresight  could  not  guard.  ^^'  If  he  makes  it 
appear  that  he,  and  the  agents  and  contractors  whom  he  has  employed, 
have  discharged  the  very  high  measure  of  care  and  skill  which,  as  al- 


="  O'Connor  v.  Scranton  Traction  man,  29  Gratt.  (Va.)  431,  444;  Great 
Co.,  180  Pa.  St.  444;  s.  c.  36  Atl.  Rep.  Western  R.  Co.  v.  Braid,  1  Moo.  P. 
866.  Upon  the  same  principle,  un-  C.  C.  (N.  S.)  101;  s.  c.  9  Jur.  (N.  S.) 
der  the  system  of  jury  trial  which  339;  11  Week.  Rep.  444;  Carpue  v. 
obtains  in  Texas,  although  the  un-  London  &c.  R.  Co.,  5  Ad.  &  Bl.  (N. 
contradictory  evidence,  adduced  in  S.)  749,  per  Lord  Denman,  C.  J.,  at 
an  action  where  a  passenger  was  in-  nisi  prius;  Skinner  v.  London  &c.  R. 
jured  in  the  wrecking  of  a  railway  Co.,  L.  R.  5  Exch.  786;  Meierv.  Penn- 
train  caused  by  the  breaking  of  a  sylvanlaR.  Co.,  64  Pa.  St.  225;  Laing 
wheel,  shows  that  the  highest  de-  v.  Colder,  8  Pa.  St.  479,  483,  per  Bell, 
gree  of  care  by  skilled  persons  was  J.;  Sullivan  v.  Philadelphia  &c.  R. 
used  in  testing  the  wheel  at  the  fac-  Co.,  30  Pa.  St.  234,  239;  Parish  v. 
tory,  and  that  it  was  perfect  when  Reigle,  11  Gratt.  (Va.)  697;  Wilkie 
it  left  the  factory,  the  court  can  not  v.  Bolster,  3  B.  D.  Smith  (N.  Y.)  327; 
assume  such  fact  as  proved,  and  so  Stokes  v.  Saltonstall,  13  Pet.  (U.  S.) 
instruct  the  jury,  but  the  decision  of  181;  s.  c.  Thomp.  Carr.  Pass.  183; 
it  must  be  left  to  them:  Houston  Railroad  Co.  v.  Pollard,  22  Wall.  (U. 
&c.  R.  Co.  V.  Greer,  22  Tex.  Civ.  App.  S.)  341;  Holbrook  v.  Utica  &c.  R.  Co., 
5;  s.  c.  53  S.  W.  Rep.  58.  Where,  in  16  Barb.  (N.  Y.)  113;  s.  c.  aff'd  12  N. 
the  complaint,  the  negligence  of  the  Y.  236;  Toledo  &c.  R.  Co.  v.  Beggs,  85 
defendant  was  described  as  consist-  111.  80;  Pittsburgh  &c.  R.  Co.  v. 
ing  of  backing  the  cars  with  un-  Thompson,  56  111.  138;  McKinney  v. 
necessary  force,  and  insecurely  fast-  Neil,  1  McLean  (U.  S.)  540;  Stock- 
ening  a  bed  frame  in  a  caboose,  so  ton  v.  Frey,  4  Gill  (Md.)  406;  Fair- 
that  when  tEe  caboose  was  struck  child  v.  California  Stage  Co.,  13 
by  a  car,  the  bed  frame  fell  upon  Cal.  599;  Ware  v.  Gay,  11  Pick, 
the  plaintiff, — it  was  held  that  the  (Mass.)  106;  Younge  v.  Kinney,  28 
plaintiff  was  entitled  to  go  to  the  Ga.  Ill;  Brehm  v.  Great  Western  R. 
jury  on  the  first  ground  of  negli-  Co.,  34  Barb.  (N.  Y.)  256;  Curtis  v. 
gence,  without  proving  the  second:  Rochester  &c.  R.  Co.,  18  N.  Y.  534; 
Stoody  V.  Detroit  &c.  R.  Co.,  124  s.  c.  Thomp.  Carr.  Pass.  188;  Galena 
Mich.  420;  s.  c.  83  N.  W.  Rep.  26.  &c.  R.  Co.  v.  Yarwood,  15  111.  468; 

^"Bowen  v.  New  York  &c.  R.  Co.,  s.  c.  17  111.  509;  McLean  v.  Burbank, 

18  N.  Y.  408;  Christie  v.  Griggs,  2  11  Minn.  277;   Sawyer  v.  Hannibal 

Camp.  79;  s.  c.  Thomp.  Carr.  Pass.  &c.  R.  Co.,  37  Mo.  240,  260. 
181;  Baltimore  &c.  R.  Co.  v.  Wight- 
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ready  seen,  the  law  puts  upon  him,  he  will  be  entitled  to  a  verdict  of 
acquittal.  This  rule  may  possibly  be  made  clearer  by  stating  it  in  a 
different  way.  It  means  that  while  the  burden  is  on  the  plaintifE 
generally  to  maintain  the  affirmative  of  the  issue,  yet  he  discharges 
this  burden  by  showing  that  the  accident  happened  through  the 
failure  of  some  of  the  means  adopted  and  used  by  the  carrier  in  at- 
tempting to  make  the  transit.  He  is  not  required  to  go  further,  and 
show  affirmatively  that  the  high  degree  of  care,  skill,  and  foresight 
which  the  law  puts  upon  carriers  would  have  avoided  the  accident. ^^^ 
The  law,  looking  both  to  the  convenience  and  justice  of  the  case, — 
convenience,  because  the  evidence  is  generally  in  the  possession  of  the 
defendant  and  not  in  that  of  the  plaintiff;  and  justice,  because  the 
plaintiff  should  not  be  required  to  give  evidence  as  to  facts  which 
are  known  to  the  defendant  and  not  to  him,  and  which  the  defendant 
is  interested  in  withholding  from  him, — requires  the  defendant  to 
prove  affirmatively  that  such  care  and  skill  were  exercised.  Where 
the  plaintiff  proves  that  the  injury  proceeded  from  some  defect  in 
the  carrier's  means  of  transportation,  such  as  an  obstruction  upon 
its  railway  track,  the  burden  is  upon  the  carrier  to  prove  one  of  two 
things :  either  that  it  proceeded  from  the  negligence  of  the  passenger 
himself,  or  that  the  high  degree  of  care  and  diligence  which  the 
law  puts  upon  carriers  of  passengers  could  not  have  enabled  the 
carrier,  in  the  particular  case,  to  foresee  and  prevent  it.^^"  An  illus- 
tration of  sound  doctrine  on  this  subject  will  be  found  in  a  case 
where  the  injuries  were  caused  by  the  derailment  of  a  passenger 
train  in  consequence  of  a  defective  switch,  and  it  appeared  that  none 
of  the  weaknesses  of  the  switch  were  hidden  before  the  accident; 
that  the  rails  weighed  seventy  pounds  to  the  yard,  and  were  made  by 
a  reputable  manufacturer;  and  also  that  the  switch  had  been  in- 
spected a  short  time  before  the  accident.  It  was  held,  that  these  facts 
did  not  prove  that  the  accident  might  not  have  been  prevented  by  the 
exercise  of  the  highest  practicable  care,  which  defendant  was  required 
to  exercise  for  the  safety  of  passengers,  but  the  decision  of  the  question 
remained  with  the  jury.^^^ 

§  2772.    Further    of    Evidence    to    Rebut    this    Presumption. — 
Eoundly  stated,  the  presumption  already  spoken  of  makes  it  the  duty 

""  Caldwell  v.  New  Jersey  Steam-  Louisville  &c.  R.  Co.  v.  Jones,  108 

boat  Co.,   47   N.   Y.   282.     Stated   a  Ind.  551;  s.  c.  7  West.  Rep.  33. 

little  differently,  a  railroad  carrier  ^°  Carrico  v.  West  Virginia  &c.  R. 

rebuts  this  presumption  by  showing  Co.,  39  W.  Va.  86;  s.  c.  24  L.  R.  A. 

that  in  the  conduct  of  its  business,  50;  19  S.  E.  Rep.  571. 

it  employed  the  utmost  skill,  pru-  ^Terre    Haute    &c.    R.    Co.    v. 

dence     and     circumspection     prac-  Sheeks,  155  Ind.  74;  s.  c.  56  N.  B. 

tically  applied  to  railroad  carrying:  Rep.  434. 
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of  the  carrier,  in  order  to  escape  the  payment  of  damages,  to  show 
that  the  injury  occurred  without  negligence  on  his  part.^^"  This 
he  may  show  when  he  makes  it  appear:  1.  That  it  was  the  result 
of  inevitable  accident;  2.  That  it  happened  notwithstanding  the 
exercise  on  his  part  of  the  very  high  degree  of  care  which  the  law 
puts  upon  carriers  of  passengers;  3.  That  it  proceeded  from  some- 
thing entirely  external  to  his  means  of  transit,  or  the  conduct  of  his 
business,  which  was  of  such  an  unusual  nature  that  the  high  degree 
of  care  imposed  upon  him  by  the  principles  of  the  law  did  not  require 
him  to  anticipate  it,  and  provide  against  it;  4.  That  the  contribu- 
tory negligence  of  the  passenger  was  the  proximate  cause  of  it.^^^ 
AVhere  it  appeared  that  the  injury  to  the  passenger  arose  from  an 
accident  to  a  car  employed  for  the  carriage  of  passengers,  the  evi- 
dence necessary  to  rebut  the  presumption  of  negligence,  springing 
from  the  fact  of  the  accident,  was  held  to  be  evidence  tending  to 
prove  that  the  track  was  in  good  order  and  repair,  and  the  car  in 
perfect  repair,  and  the  management  and  operation  of  the  train  care- 
ful and  skillful ;  and  whether  this  was  so  was  a  question  for  the  jury, 
as  in  other  cases.  ^^*  Conditions  of  fact  may  exist  which  may  narrow, 
within  the  foregoing  statement,  the  proof  which  will  be  necessary 
to  rebut  such  a  presumption :  circumstances  could  hardly  be  imagined 
that  would  widen  it.^^^ 

§  2773.  This  Presumption  Takes  the  Question  of  Negligence  to  the 
Jury  in  All  Cases.^^" — The  very  nature  of  this  presumption  is  such 
that  it  takes  the  question  of  the  negligence  of  the  defendant  to  the 
jury  in  all  cases.  It  requires  him  to  explain  the  accident  consistently 
with  the  conclusion  of  due  care  on  his  part ;  and  whether  he  succeeds 
in  doing  so  is  necessarily  a  question  of  fact  for  the  jury.  The  judge 
can  not  decide  that  he  has  done  so,  withoiit  trying  a  question  of  fact, 
passing  upon  the  credibility  of  witnesses,  and  deciding  that  an  affirma- 

^^  Loudoun  V.  Eighth  Ave.  R.  Co.,  peared  that  the  injury  resulted  from 

162  N.  Y.  380;    s.  c.  56  N.  E.  Rep.  a  derailment  caused  by  the  break- 

988;  rev'g  s.  c.  44  N.  Y.  Supp.  742;  ing  of  a  rail,  evidence  adduced  by 

16  App.  Div.  (N.  Y.)  152.  the  defendant  to  the  effect  that  the 

"'  Upon  this  principle,  it  was  held  track  was  in   good   condition,   that 

that  the  mere  fact  that  a  stream  of  the  break  was  a  fresh  break,  that  it 

water  entered  a  car  window,  injur-  disclosed  no  flaw,  and  was  the  re- 

ing  a  passenger,  was  not  sufficient  suit  of  frost,  was  not  sufficient  to 

to  raise  a  presumption  of  negligence  justify  a  peremptory  instruction  to 

on  the  part  of  the  carrier:     Spencer  find    for    the    defendant,    since    the 

V.  Chicago  &c.  R.  Co.,  105  Wis.  311;  judge  was  not  entitled  to  say  wheth- 

s.  c.  81  N.  W.  Rep.  407.  er  this  testimony  was  credible;  but 

^^  O'Connor  v.  Scranton  Traction  the  case  was  one  for  a  jury:  Hips- 
Co.,  180  Pa.  St.  444;  s.  c.  36  Atl.  Rep.  ley  v.  Kansas  City  &c.  R.  Co.,  88 
866.  Mo.  348;  s.  c.  4  West.  Rep.  45. 

^^  On  the  principle  of  the  text,  '^  This  section  is  cited  in  §  3608. 
where,    in    such    an    action,    it    ap- 
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tive  proposition  of  fact  has  been  proved.  This  can  not  be  done  in 
any  jurisdiction  where  the  system  of  trial  by  jury  is  properly  under- 
stood and  correctly  maintained.  Judges  who  undertake  to  perform 
ftis  office  in  the  place  of  juries,  usurp  the  office  of  juries,  and  seize  a 
jurisdiction  which,  it  may  well  be  assumed,  has  not  been  committed  to 
them  by  the  Constitution,  or  the  laws  of  any  American  jurisdiction. 
Federal  or  State.  One  court  has  gone  so  far  as  to  assert  the  propo- 
sition that  the  presumption  that  an  injury  was  caused  by  the  negli- 
gence of  the  carrier,  raised  by  proving  that  the  passenger  was  injured 
while  on  his  vehicle,  by  something  within  his  power  and  control,  is 
in  the  nature  of  a  fact  which  the  jury  must  consider  in  determining 
its  verdict,  and  which,  in  the  absence  of  any  other  evidence  as  to  neg- 
ligence, necessitates  a  verdict  in  favor  of  the  passenger.^^^  This,  it  is 
perceived,  puts  it  on  the  footing  of  a  presumption  of  law.  If  this 
proposition  is  correct,  it  is  competent,  in  the  absence  of  any  counter- 
vailing evidence  adduced  by  the  defendant,  for  the  judge  to  direct 
a  verdict  in  favor  of  the  plaintiff,  instructing  the  jury  merely  to  assess 
the  damages.  In  some  jurisdictions  where  the  independence  of  juries 
is  upheld  to  a  superstitious  extent,  the  proposition  that  the  presump- 
tion is  a  presumption  of  law  is  denied,  but  it  goes  to  the  jury  as  an 
evidentiary  fact,  proving  negligence  in  case  the  jury  concludes  so  to 
regard  it.^^*  The  former  conception  is  manifestly  correct.  This  is 
shown  not  only  by  the  general  practice  of  the  courts,  by  the  manner 
in  which  they  uphold  instructions  to  juries  with  reference  to  this  pre- 
sumption, but  by  the  language  in  which  it  is  described  in  judicial 
decisions.  This  language  generally  is  that,  from  the  happening  of  an 
accident  of  the  kind  described,  the  law  will  presume  negligence,^^" 
or  that  the  law  raises  a  presumption  of  negligence.  But  the  lan- 
guage in  which  the  presumption  is  described  in  judicial  opinions 
counts  but  for  little :  it  is  a  presumption  raised  by  the  law  on  grounds 
of  public  policy,  which  makes  out  a  prima  facie  case  against  the 
carrier,  unless  it  is  rebutted  to  the  satisfaction  of  the  jury. 

§  2774.  Evidence  to  Overthrow  this  Presumption. — It  seems  that 
the  judge  who  presides  at  the  trial  of  an  action  for  damages  in  such 
a  case  will  not  set  aside  a  verdict,  as  being  against  the  evidence,  unless 
the  evidence  which  is  adduced  to  overthrow  the  presumption  of  negli- 

^Bush  V.   Barnett,   96   Cal.   202;  of  negligence  as  matter  of  law  does 

s.  c.  31  Pac.  Rep.  2;  12  Rail.  &  Corp.  not  arise  from  the  derailment  of  a 

L.  J.  263.  railway  train,   and  the  consequent 

-^  See,  for  example,  Texas  &c.  R.  injury  to  a  passenger. 

Co.  V.  Buckelew,  3  Tex.  Civ.  App.  ^Pittsburgh   &c.  R.   Co.   v.  Wil- 

272;   s.  c.  22  S.  W.  Rep.  994,  where  liams,  74  Ind.  462. 
the  court  hold  that  a  presumption 
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genee  which  arises  from  the  mere  fact  of  the  happening  of  the  acci- 
dent, is  of  a  conclusive  character.  When,  therefore,  in  the  case 
already  stated,  the  passenger  had  been  injured  by  the  explosion  of 
one  of  the  defendant's  locomotives,  the  court  refused  to  set  aside  a 
verdict  for  the  plaintiff,  upon  the  evidence  of  those  having  the  loco- 
motive in  charge,  that  they  had  recently  overhauled,  repaired  and 
tested  the  boiler,  and  found  it  to  be  safe,  and  that  the  explosion 
resulted  from  a  hidden  flaw  in  the  iron  of  the  boiler,  which  could  not 
be  seen.  The  court  said:  "It  is  doubtless  the  general  rule  that, 
where  unimpeached  witnesses  testify  distinctly  and  positively  to  facts 
which  are  uncontradicted,  their  testimony  suffices  to  overcome  a  mere 
presumption.  But  when,  as  here,  the  testimony  proceeds  from  per- 
sons who  would  be  guilty  of  a  criminal  fault  unless  they  vindicated 
themselves  from  the  presumption  arising  from  the  transaction,  a 
question  of  credibility  is  presented  to  the  jury.^^°  The  court  might 
not  feel  concluded  by  this  consideration,  on  a  motion  for  a  new  trial, 
but)  it  would  not  feel  at  liberty  to  set  aside  the  verdict  unless  so  clearly 
convinced,  that  the  witnesses  were  entitled  to  full  credit  as  to  be 
satisfied  that  the  jury  were  controlled  by  their  prejudices,  rather 
than  by  their  impartial  judgment.  This  is  not  such  a  case.  Al- 
though the  witness  who  tested  the  boiler  claimed  to  have  made  an 
adequate  and  thorough  test,  when  it  appeared  that  this  consisted 
simply  in  firing  up  the  engine  when  the  repairs  on  the  boiler  were 
made,  until  the  gauge  indicated  the  steam  pressure  obtained  in  ordi- 
nary use,  a  fair  inference  arose  adverse  to  the  theory  of  a  very  careful 
experimcnt,""^'^ 

§  2775.  Rules  under  Particular  Statutes. — Under  the  Georgia 
statutes  relating  to  this  subject^''^  a  presumption  of  negligence  arises 

™  Citing      Elwood      v.      Western  ages  from  a  railroad  company  for 

Union  Tel.  Co.,  45-  N.  Y.  549.  injury  to  himself  or  his  property, 

"^^  Robinson  v.   New  York  &c.   R.  where    the    same    is    done    by    his 

Co.,  9vPed.  Rep.  877.  consent,   or   is   caused   by   his   own 

^'^  These  statutes  provide  as  fol-  negligence.  If  the  complainant  and 
lows:  "A  railroad  company  shall  be  the  agents  of  the  company  are  both 
liable -for  any  damage  done  to  per-  at  fault,  the  former  may  recover, 
sons,  stock,  or  other  property,  by  but  the  damages  shall  be  diminished 
the  running  of  the  locomotives  or  by.  the  jury  in  proportion  to  the 
cars  or  other  machinery  of  such  amount  of  default  attributable  to 
company,  or  for  damage  done  by  him:"  IMd.,  §  3034. — "If  the  plaint- 
any  person  in  the  employment  or  iff,  by  ordinary  care,  could  have 
service  of  sucli  company,  unless  the  avoided  the  consequences  to  him- 
company  shall  make  It  appear  that  self  caused  by  the  defendant's  neg- 
their  agents  have  exercised  all  ligence,  he  is  not  entitled  to  re- 
ordinary  and  reasonable  care  and  cover;  but  in  other  cases  the  de- 
diligence, — the  presumption  in  all  fendant  is  not  relieved,  although 
cases  being  against  the  com-  the  plaintiff  may  In  some  way  have 
pany:"  Georgia  Code  1873,  §  3033.  contributed  to  the  injury  sus- 
— "No    person    shall    recover    dam-  talned:     Ibid.,  §  2972. 
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against  the  railway  company  from  the  mere  fact  of  inflicting  an 
injury;  and  it  is  said  that,  combining  that  presumption  with  the 
whole  sum  of  the  evidence,  one  of  four  results  may  follow :  1.  If 
the  presumption  is  totally  overcome,  the  verdict  should  be  for  the 
company;  2.  Whether  it  is  overcome  or  not,  if  the  plaintifE  either 
caused  the  injury  by  his  own  negligence,  or  could,  by  ordinary  care, 
have  avoided  it,  the  verdict  should  still  be  for  the  company;  3.  If 
the  plaintiff  was  faultless,  neither  contributing  to  the  injury  nor 
omitting  ordinary  care  to  avoid  it,  the  verdict  should  be  against  the 
company  for  the  full  damages;  and,  4.  If  the  plaintifE  contributed 
to  the  injury,  but  did  not  himself  cause  it,  and  could  not  have  avoided 
it  by  ordinary  care,  the  verdict  should  be  against*  the  company,  not 
for  full  damages,  but  for  the  damages  diminished  in  proportion  to 
the  default  attributable  to  the  plaintiff.  ^^^  A  statute  of  Nebraska 
maises  every  railroad  company  liable  for  all  damages  inflicted  upon 
the  persons  of  passengers  while  being  transported  by  it,  except  where 
the  injury  arises  from  the  criminal  negligence  of- the  person  jnjured.^^* 
The  term  criminal  negligence,  as  here  used,  is  understood  to  mean 
such  gross  negligence  as  amounts  to  a  reckless  disregard  of  one's  own 
safety,  and  a  willful  indifference  to  the  consequences  likely  to  follow 
from  a  given  act.^^°  The  same  statute''^"  gives  a  right  of  action 
to  a  person  for  all  injuries  sustained  while  a  passenger  of  a  railroad 
company,  except  where  the  injury  is  occasioned  by  his  own  criminal 
negligence,  or  by  his  violation  of  some  express  rule  or  regulation  of  the 
carrier,  actually  brought  to  his  notice.^*^  The  constitutional  validity 
of  this  statute  has  been  affirmed,^^^  and  there  can  be  no  doubt  upon 
the  question.  This  statute  has  been  held  not  to  be  in  conflict  with  an- 
other statute  of  the  same  State,  modeled  upon  Lord~  Campbell's  Act, 
giving  a  right  of  action  for  damages  resulting  in  death,  and  the 
latter  statute  is  not  amendatory  of  the  former,  and  the  two  statutes 
are  no  wise  in  conflict.^'*  Under  this  statute  a  presumption  of 
negligence  arises  upon  proof  of  the  fact  that  a  person  was,  at  the 
time  of  receiving  an  injury,  being  transported  as  a  passenger  on  the 
railroad  of  the  defendant.  This  presumption  is  of  such  a  nature 
that  it  can  be  overcome  only  by  showing  that  the  injury  arose  from 
the  criminal  negligence  of  the  party  injured,  or  was  the  result  of  the 

^Vickers  v.  Atlanta  &c.  R.  Co.,        =^  Comp.  Stat.  Neb.,  ch.  72,  art.  1, 

64  Ga.  306.  §  3. 

'^  Neb.  Comp.  Stat.,  ch.  72,  art.  1,        ^  Chicago  &c.  R.  Co.  v.  Zernecke, 

§  3.  59  Neb.  689;  s.  c.  82  N.  W.  Rep.  26. 

="  Chicago  &c.  R.  Co.  v.  Landauer,        ^  Chicago  &c.  R.  Co.  v.  Zernecke, 

36  Neb.  642;    s.  c.   54  Am.  &  Eng.  supra. 

Rail.  Cas.  640;  54  N.  W.  Rep.  976.  ^  Chicago-  &c.  R.  Go.  v.  Zernecke, 

supra. 
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violation  of  some  express  rule  or  regulation  of  the  company,  actually 
brought  to  the  notice  of  the  injured  person.''^''  In  another  case  the 
effect  of  the  statute  has  been  said  to  be  to  create  a  presumption  of 
negligence  on  the  part  of  the  railroad  company  whenever  it  is  shown 
that  an  injury  to  a  passenger  has  occurred,"^  and  that  the  injury 
resulted  from  the  management  or  operation  of  the  railroad. 

Aeticle   III.    Proximate   and   Eemote    Cause   op   Injury   ok 

Damage. 


Section 

2778.  The  negligence  of  the  carrier 

must  have  been  the  proxi- 
mate cause  of  the  injury. 

2779.  Concurring  negligence  of  the 

carrier  and  a  third  person. 

2780.  Concurring  negligence  of  two 

carriers  who   undertake  to 
transport  the  passenger. 


Section 

2781.  Joint  liability  of  two  carriers 

for  injury  to  passengers  on 
the  vehicle  of  one  of  them. 

2782.  Remoteness    of    damages    in 

such  cases. 

2783.  Damages  in   such  cases  held 

too  remote. 


§  2778.    The  Negligence  of  the  Carrier  must  have  been  the  Proxi- 
mate Cause  of  the  Injury. — The  severe  rule  of  care  and  diligence 


="  Union  &c.  R.  Co.  v.  Porter,  38 
Neb.  226;  s.  c.  56  N.  "W.  Rep.  808; 
58  Am.  &  Bng.  Rail.  Cas.  289. 

^"  Missouri  &c.  R.  Co.  v.  Baier,  37 
Neb.  235;  s.  c.  55  N.  W.  Rep.  913. 
A  passenger,  while  lying  in  the 
berth  of  the  steerage  of  one  of  de- 
fendant's ships,  being  aroused  by 
screams,  noticed  that  the  tier  of 
berths  above  her  was  tilted  down 
towards  her.  Before  she  could  re- 
cover her  self-possession  the  steer- 
age steward  pulled  her  out  of  her 
berth,  and,  while  he  was  trying  to 
set  her  firmly  on  her  feet,  a  lurch 
of  the  vessel  sent  her  along  the 
floor  against  the  door  on  the  other 
side,  from  which  she  was  thrown  off 
to  the  floor.  It  was  held  that  the 
falling  of  the  tier  of  berths  was 
presumptive  evidence  of  negligence 
on  defendant's  part,  and,  this  not 
being  controverted,  defendant  was 
held  liable  for  plaintiff's  injuries, 
on  the  ground  that  the  same  were 
the  immediate  and  proximate  result 
of  the  falling  of  the  tier  of  berths: 
Smith  V.  British  &c.  Packet  Co.,  46 
N.  Y.  Super.  Ct.  86;  s.  c.  aff'd  86  N. 
Y.  408.  In  like  manner,  where  a 
passenger  riding  on  the  caboose  of  a 
mixed  train,  by  invitation,  was  in- 
jured by  the  falling  of  a  ied  frame, 
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fastened  above  him,  when  a  freight 
car  was  backed  against  the  caboose, 
the  burden  was  upon  the  carrier  to 
show  that  the  bed  frame  was  prop- 
erly secured:  Stoody  v.  Detroit  &c. 
R.  Co.,  124  Mich.  420;  s.  c.  83  N.  W. 
Rep.  26.  So,  where  a  passenger  was 
injured  by  the  falling  of  a  berth  in 
a  sleeping  car  which  had  been  in- 
securely closed,  the  testimony  of  the 
passenger  that  she  thought  it  was  a 
brakeman  who  pushed  up  the  berth, 
was  deemed  suflicient  to  sustain  a 
verdict  in  her  favor  for  damages, 
although  in  presenting  her  claim 
to  the  company,  she  stated  that  it 
was  a  newsboy,  and  although  she 
testifiied  on  the  trial  that  her  recol- 
lection was  probably  better  when 
the  claim  was  presented,  than  it 
was  at  the  time  of  the  trial:  North- 
ern &c.  R.  Co.  V.  Hess,  2  Wash.  383 ; 
s.  c.  26  Pac.  Rep.  866.  So,  the  bur- 
den of  rebutting  the  presumption  of 
negligence  from  an  injury  to  a  pas- 
senger arising  from  the  fact  of  a 
ventilating  window  falling  on  her 
head,  is  on  the  railway  carrier: 
Och  V.  Missouri  &c.  R.  Co.,  130  Mo. 
27;  s.  c.  31  S.  W.  Rep.  962;  36  L.  R. 
A.  442;  2  Am.  &  Eng.  Rail.  Cas.  (N. 
S.)  343. 
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which  the  law  imposes  upon  the  carrier  does  not  extend  so  far  as  to 
make  him  liable  for  an  injury  to  a  passenger  from  an  accident  which 
is  not  the  reasonable,  natural  and  probable  result  of  the  situation, 
and  which  could  not  have  been  foreseen  by  the  carrier  in  the  exercise 
of  I  hat  high  degree  of  care  which  the  law  demands  of  him.^^^  Un- 
doubtedly, he  is  bound  to  look  into  the  future  further,  and  to  take 
more  care  than  men  take  in  ordinary  situations,  but  the  law  does  not 
make  him  liable  for  extremely  remote  and  improbable  consequences.^*^ 

§  2779.  Concurring  Negligence  of  the  Carrier  and  a  Third  Per- 
son.— But  it  does  not  at  all  follow  from  the  foregoing  that  the  car- 
rier will  be  exonerated  in  every  case  where  the  negligence  of  a  third 
person  concurs  with  his  negligence  in  producing  the  hurt  to  the  pas- 
senger. It  is  elsewhere  shown  that  where  an  injury  proceeds  from 
the  concurring  negligence  of  two  different  persons,  under  such  circum- 
stances that  the  negligence  of  either  is  to  be  deemed  an  efficient  cause 
of  the  injury,  the  person  injured  has  an  action  for  damages  against 
either  or  against  both.^**  This  rule  is  of  application  in  the  relation 
of  carrier  and  passenger.^*^  Thus,  where  the  evidence  tended  to 
show  that  the  conductor  of  a  street  railway  car  had  ordered  a  boy 


=*'Ayers  v.  Rochester  R.  Co.,  156 
N.  Y.  104;  s.  c.  50  N.  E.  Rep.  960; 
rev'g  s.  c.  88  Hun  (N.  Y.)  613;  Levy 
V.  Campbell  (Tex.),  19  S.  W.  Rep. 
438. 

^^^  Under  the  Texas  statutes,  giv- 
ing a  right  of  action  for  damages  for 
the  death  of  a  passenger,  due  to  the 
negligence  of  the  carrier,  it  is  not 
necessary  that  the  negligence  should 
have  been  of  such  a  character  as 
that  the  death  of  the  passenger 
therefrom  might  reasonably  have 
been  anticipated.  In  the  particular 
case,  the  passenger  was  killed  by  a 
fall  from  a  stool  used  in  the  act  of 
alighting  from  a  railway  train.  It 
was  held  that  although  the  death 
of  a  passenger  from  the  use  of  such 
stool  might  not  be  anticipated,  yet 
if  the  use  of  it  was  negligent,  and 
if  the  passenger  was  guilty  of  no 
contributory  negligence,  and  if  his 
fall  was  the  proximate  result  of  the 
use  of  the  stool,  a  recovery  might 
be  had:  Gulf  &c.  R.  Co.  v.  South- 
wick  (Tex.  Civ.  App.),  30  S.  W.  Rep. 
592  (no  off.  rep.).  This  seems  to  be 
merely  an  application  of  the  doe- 
trine  already  considered  (Vol.  I, 
§  59)  that  it  is  not  necessary  that 


the  precise  injury  which  did  hap- 
pen should  have  been  anticipated  in 
order  to  make  the  injury  the  proxi- 
mate consequence  of  the  negligent 
act  or  omission.  The  negligence  of 
a  railway  company  in  backing  a 
train  in  front  of  the  locomotive, 
was  deemed  the  proximate  cause  of 
the  injuries  sustained  by  a  passen- 
ger, who  was  thrown  against  an  ob- 
ject in  the  car,  when  the  train  col- 
lided with  a  horse  on  the  track; 
since  the  consequences  of  such  a  col- 
lision were  not  so  unnatural  and 
unusual  that  they  could  not  have 
been  foreseen,  and  that  they  ought 
not  to  have  been  foreseen  in  the  ex- 
ercise of  the  high  degree  of  care 
which  the  law  puts  upon  carriers 
of  passengers:  Chicago  &c.  R.  Co. 
V.  Grimm,  25  Ind.  App.  494;  s.  c.  57 
N.  B.  Rep.  640. 

™VoL  I,  §  75. 

"^Com.  V.  Coburn,  132  Mass.  555. 
That  the  carrier  of  the  injured  per- 
son may  be  compelled  to  pay  dam- 
ages,— see  Kellow  v.  Central  &c.  R. 
Co.,  68  Iowa  470  (passenger  coach 
standing  across  another  railroad, 
and  struck  by  a  freight  car  there- 
on). 
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to  stand  on  the  front  platform,  and  that,  while  the  boy  was  so  stand- 
ing, another  passenger  jostled  him  from  the  car,  whereby  he  received 
a  fatal  hurt,  and  there  was  no  evidence  that  he  would  have  received 
the  hurt  but  for  the  intervening  wrong  of  the  passenger,  the  company 
was  nevertheless  held  liable, — the  court  saying:  "It  is  no  justifica- 
tion for  the  defendant  that  another  party,  a  stranger,  was  also  in  the 
wrong."^*'  It  is  necessarily  a  part  of  this  doctrine,  that  a  railroad 
company  can  not  defend  against  an  action  by  its  own  passenger  for  a 
negligent  injury  received  by  him  while  on  the  vehicle  of  the  defendant, 
by  setting  up  that  another  railroad  company  was  guilty  of  greater 
negligence,  if  the  defendant  company  might  have  averted  the  injury  to 
the  plaintiff  by  the  exercise  of  that  measure  of  care  which  the  policy 


="  Sheridan  v.  Brooklyn  &c.  R.  Co., 
36  N.  Y.  39.  See,  also.  Chapman  v. 
New  Haven  R.  Co.,  19  N.  Y.  341; 
Barrett  v.  Third  Ave.  R.  Co.,  45  N. 
Y.  628;  Pollett  v.  Long,  56  N.  Y. 
201;  Slater  v.  Mersereau,  64  N.  Y. 
138;  Sauter  v.  New  York  &c.  R.  Co., 
66  N.  Y.  50.  So,  where  the  injury  re- 
sults in  part  from  the  wrongful  act 
of  the  driver  of  a  street  car  in  start- 
ing the  car  forward  while  the  pas- 
senger is  endeavoring  to  get  off,  and 
in  part  from  the  intervening  act  of 
the  conductor  in  endeavoring  to  seize 
the  passenger  and  prevent  him  from 
falling,  the  company  is  liable  for  the 
full  amount  of  damages  received  by 
the  passenger.  The  two  acts  are 
deemed  in  a  sense  parts  of  one  act: 
Macer  v.  Third  Ave.  R.  Co.,  15  Jones 
&  Sp.  (N.  Y.)  461.  So,  a  railway 
carrier  is  responsible  for  an  injury 
to  a  passenger  caused  by  his  being 
compelled  to  ride  on  the  steps  of  a 
car,  where  he  is  crowded  off  by 
other  passengers:  Chicago  &c.  R. 
Co.  V.  Fisher,  38  111.  App.  33;  s.  c. 
affl'd  on  other  grounds  in  141  111. 
614;  s.  c.  31  N.  B.  Rep.  406.  There 
is  no  legal  or  common  sense  in  the 
decision  of  another  court  that  where 
a  passenger  is  injured  by  the  joint 
negligence  of  his  carrier  and  an- 
other party,  his  remedy  is  against 
his  carrier  alone:  Carlisle  v.  Bris- 
bane, 113  Pa.  St.  544;  s.  c.  4  Cent. 
Rep.  511.  Equally  opposed  to  law 
and  destitute  of  sense,  is  the  propo- 
sition decided  by  the  same  court, 
that,  in  an  injury  received  by  a  pas- 
senger in  a  collision  between  the  car 
in  which  he  is  riding,  and  the  car 
of  another  railroad  company,  if  he 


brings  the  action  against  the  other 
company,  he  must  prove  that  the 
latter  alone  is  chargeable:  People's 
Pass.  R.  Co.  V.  Lauderbach  (Pa.),  2 
Cent.  Rep.  801.  In  other  words,  we 
suppose  he  must  prove  that  the  con- 
tributory negligence  of  his  own 
proper  carrier  did  not  contribute  to 
his  injury:  an  application  of  the 
offensive  and  exploded  doctrine  of 
imputed  negligence.  As  to  this  doc- 
trine, see  Vol.  I,  §  497,  et  seq.  But 
there  is  no  sense  in  the  proposition, 
and  it  is  opposed  to  the  settled  rule 
of  law,  that  if  a  man  is  injured  by 
the  concurrent  negligence  of  one  or 
more  persons,  he  has  a  right  of  ac- 
tion against  every  person  who  as- 
sists in  inflicting  the  injury.  Turn- 
ing the  proposition  around,  and 
placing  the  passenger  in  a  position 
where  he  is  looked  at  from  a  dis- 
tance upon  the  vehicle  of  the  other 
carrier,  we  find  that  it  has  been  held 
that  a  railroad  company  is  liable  for 
injuries  to  a  passenger  on  the  train 
of  another  railroad  company,  when 
the  injury  results  from  the  negli- 
gent misplacement  of  a  switch,  by 
an  employ^  of  the  former  company, 
where  both  companies  are  using  the 
tracks  of  a  third  company:  Patter- 
son V.  Wabash  &c.  R.  Co.,  54  Mich. 
91.  It  may  be  added,  that  the  com- 
pany whose  servant  did  the  mischief 
is  liable,  although  the  two  com- 
panies might  not  both  be  using  the 
tracks  of  a  third  company,  provided 
such  servant,  in  misplacing  the 
switch,  were  acting  within  the  gen- 
eral scope  of  his  employment:  Vol. 
I,  §  518,  et  seq. 
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of  the  law  puts  upon  it.^^°  Nor  need  it  be  said  that  where  a  passen- 
ger on  a  railway  train  is  injured  by  a  collision  between  such  train 
and  the  train  of  another  company,  at  a  point  where  the  two  lines 
cross  each  other  at  grade,  and  brings  an  action  against  his  own 
carrier, — the  defendant  can  not  defend  against  its  own  liability,  on 
the  ground  that  the  other  company  was  also  negligent:  if  the  de- 
fendant company  was  negligent,  that  is  enough,  and  it  must  pay 
damages. ^^^  In  the  application  of  the  doctrine  of  the  foregoing 
text,  it  has  been  well  held  that,  in  the  case  of  a  collision  between  a 
street  car  and  a  locomotive  on  a  steam  railway,  at  the  intersection 
of  the  two  railways,  whereby  a  passenger  on  the  horse  car  is  injured, 
if  he  brings  his  action  against  both  companies,  charging  concurrent 
negligence,  the  burden  will  be  upon  the  horse  car  company  to  show 
proper  care;  because  the  fact  of  the  injury  to  its  passenger  creates 
a  presumption  of  negligence  on  its  part,  and  the  burden  will  be  upon 
the  plaintiff  to  show  negligence  upon  the  part  of  the  steam  railway 
company,  because  that  company  was  a  stranger  to  him.^^^ 

§  2780.  Concurring  Negligence  of  Two  Carriers  who  Undertake  to 
Transport  the  Passenger. — Circumstances  may  arise  where  the  duty  of 
transporting  the  passenger  is  undertaken  concurrently  by  two  car- 
riers, the  one,  for  instance,  furnishing  the  coach  and  the  other  the 
horses  and  driver;  or  the  one  furnishing  the  railway  carriages,  con- 
ductors and  brakemen,  and  the  other  the  locomotive  and  engineer. 
Where  a  train  of  cars,  so  made  up,  is  operated  so  defectively  that  a 
passenger  sustains  an  injury,  he  may,  it  seems,  maintain  an  action 
against  both  companies  jointly;  and  where,  in  such  a  case,  an  action 
was  brought  against  each  carrier  separately,  it  was  held  that  they 
might  be  consolidated  and  both  tried  together ;  that  the  same  amount 
of  damages  should  be  rendered  against  each;  and  that  a  satisfaction 
of  the  judgment  recovered  in  either  case  would  operate  as  satisfaction 
in  both  cases.^^* 

§  2781.  Joint  Liability  of  Two  Carriers  for  Injury  to  Passengers  on 
the  Vehicle  of  One  of  them. — Where  a  passenger  on  the  vehicle  of 

="»  Chicago  &c.  R.  Co.  v.  Ransom,  Mo.  342;   s.  c.  9  Am.  &  Eng.  Rail. 

56  Kan.  559;  s.  c.  3  Am.  &  Eng.  Rail.  Cas.  (N.  S.)  675;  44  S.  W.  Rep.  254 

Cas.    (N.  S.)   259;    44  Pac.  Rep.  6;  ^^  Central    Passenger    R.    Co.    v. 

O'Rourke  v.  Lindell  R.  Co.,  142  Mo.  Kuhn,  86  Ky.  578;  s.  c.  6  S.  W.  Rep. 

342;    s.  c.  9  Am.  &  Eng.  Rail.  Cas.  441. 

(N.  S.)  675;  44  S.  W.  Rep.  254  (ac-  ^Keep  v.  Indianapolis  &c.  R.  Co., 

cident  at  grade  crossing  of  two  rail-  9  Fed.  Rep.  625;  s.  c.  3  McCrary  (U. 

roads).  S.)  208. 


■«"  O'Rourke  v.  Lindell  R.  Co.,  142 
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one  carrier  is  injured  by  a  collision  with  the  vehicle  of  another  car- 
rier, he  may,  in  the  opinion  of  several  courts,  maintain  an  action 
jointly  against  both  carriers. ^'^^  In  those  jurisdictions  where  the 
doctrine  of  imputed  negligence  obtains,  the  negligence  of  the  carrier 
in  whose  vehicle  the  passenger  was,  might  preclude  him  from  re- 
covering damages  against  the  other  carrier.  It  follows  that,  where 
this  doctrine  obtains,  a  joint  action  will  not  lie;  for  such  an  action  is 
necessarily  predicated  upon  the  negligence  of  both  carriers.  The 
rule  here  is  plain  enough,  when  it  is  considered  that  such  an  action 
may  be  an  action  ex  delicto.  This  being  so,  all  the  rules  which 
attend  such  actions  would  seem  to  be  in  force  here ;  and  one  of  these 
rules  is  that,  where  several  persons  unite  in  the  doing  of  a  wrongful 
act,  or  set  on  foot  or  put  in  motion  an  agency  by  which  an  injury 
is  done,  they  become  jointly  liable  to  the  person  injured.  "Whether 
the  act  was  done  by  the  procurement  of  one  person  or  of  many,  and, 
if  by  many,  whether  they  acted  with  a  common  purpose  and  design, 
in  which  they  all  shared,  or  from  separate  and  distinct  motives,  and 
without  any  knowledge  of  the  intentions  of  each  other,  the  nature  of 
the  injury  is  not  in  any  degree  changed,  or  the  damages  increased 
which  the  party  injured  has  a  right  to  recover."^^^  The  person  in- 
jured may  sue  all  of  the  tort-feasors  jointly,  or  he  may  sue  some  of 
them  jointly,  or  a  single  one  of  them  separately.^^'^  He  may  pro- 
ceed against  all,  or  against  any  one  or  more  of  them  whom  he  can 
catch.  It  is  therefore  not  a  good  plea  in  abatement  to  such  an  action 
that  the  defendant  was  one  of  a  partnership  firm,  and  that  his  co- 
partners were  not  joined  as  defendants.^^^  This  ruling  applies 
where  the  suit  is  against  a  carrier  for  the  loss  of  goods,  as  well  as 
where  it  is  for  an  injury  to  a  passenger  ;^^*  and  where  an  action  was 
against  the  master  and  the  unknown  owners  of  a  steamship,  for  the 
value  of  a  lost  trunk,  and  the  master  alone  answered,  and  it  did  not 
appear  that  a  citation  had  been  issued  for  the  owners,  the  plaintiff 

^"  Colegrove  v.  New  York  &c.  R.  ^°'  Stone    v.    Dickinson,    5    Allen 

Co.,  6  Duer  (N.  Y.)  382;  s.  c.  20  N.  (Mass.)   31. 

Y.    492;    Cooper   v.   Eastern   Trans.  =°»  Chicago  City  R.  Co.  v.  Lace,  62 

Co.,  75  N.  Y.  116;  Cuddy  v.  Horn,  46  111.  App.  535;  Douglas  v.  Sioux  City 

Mich.   596;    McDonald  v.   Louisville  St.  R.  Co.,  91  Iowa  94;  s.  c.  58  N.  W. 

&c.  R.  Co.,  47  La.  An.  1440;   s.  c.  17  Rep.  1070;  Tompkins  v.  Clay  St.  R. 

South.  Rep.  873    (liable  in  solido);  Co.,  66  Cal.  163;   Pittsburgh  &c.  R. 

Holzab  V.  New  Orleans  &c.  R.  Co.,  38  Co.  v.  Spencer,  98  Ind.  186. 

La.  An.  185;    Central  Passenger  R.  ^"  Ansell  v.  Waterhouse,  2  Chit.  1; 

Co.  V.  Kuhn,  86  Ky.  578;   s.  c.  6  S.  s.  c.  6  Maule  &  Selw.  385;   Stockton 

W.  Rep.  441;  Matthews  v.  Delaware  v.  Frey,  4  Gill  (Md.)  406;  McCall  v. 

&c.  R.  Co.,  56  N.  J.  L.  34;  s.  c.  22  L.  Forsythe,  4  Watts  &  S.    (Pa.)   179. 

R.  A.  261;   Downey  v.  Philadelphia  ^''Bank   of   Orange   v.    Brown,    3 

&c.  R.  Co.,  161  Pa.  St.  588;   s.  c.  29  Wend.  (N.  Y.)  158. 
Atl.  Rep.  126;   58  Am.  &  Eng.  Rail. 
Cas.  594;  aff'g  s.  c.  3  Pa.  Dist.  R.  31. 
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was  allowed  to  enter  a  non  pros,  as  to  the  parties  not  served.^^°  For 
the  same  reason,  if  several  are  jointly  sued,  a  verdict  in  favor  of  a 
part  of  them  is  good.^^" 

§  2782.  Eemoteness  of  Damages  in  Such  Cases. — ^As  already  seen, 
the  sick,  the  infirm,  the  aged,  and  the  decrepit  are  entitled,  within 
reasonable  limits,  to  be  conveyed  as  passengers  by  public  carriers, 
and  the  carrier  must  exercise  a  degree  of  care  in  the  protection  of 
such  passengers  proportionate  to  their  feebleness  and  helplessness.^"^ 
A  correlative  proposition  is  that  where  a  passenger  is  already  ill,  or  is 
already  decrepit  or  hurt,  and  he  receives  an  injury  through  the  neg- 
ligence of  the  carrier  which  aggravates  his  illness  or  his  hurt,  the 
carrier  must  pay  the  damages  accruing  by  reason  of  such  aggravation. 
Thus,  it  has  been  held  that  if  a  passenger,  who  is  afflicted  with 
consumption,  is  injured  through  the  fault  of  the  carrier  while  alight- 
ing from  his  vehicle,  so  that  a  hemorrhage  results,  he  may  recover 
damages,  although  the  servants  of  the  carrier  may  not  have  had 
reason  to  apprehend  such  a  result.^"^  So  the  fact  that  a  passenger 
who  is  killed  through  the  negligence  of  the  carrier  is  at  the  time 
afflicted  with  a  disease  of  which  he  must  ultimately  die,  does  not  re- 
lieve the  carrier  from  liability  to  pay  damages, — provided  the  death 
of  the  passenger  was  hastened  by  the  negligent  act  of  the  carrier, 
so  that  such  act  is  to  be  regarded  as  the  proximate  cause  of  his 
death. ^'^^  As  already  shown,^"*  if  the  injury  visited  by  the  carrier 
upon  its  passenger  excites  or  develops  a  predisposition  to  a  particular 
disease,  or  if  it  aggravates  a  pre-existing  disease,  the  carrier  must 
pay  damages  to  the  extent  of  the  injuries. ^"^  Upon  the  question 
what  damages  are  to  be  deemed  proximate  and  what  remote,  in  cases 
where  passengers  are  carried  ieyond  their  destination,  and  set  down 
at  places  where  they  suffer  from  exposure  or  from  other  subsequent 
causes,  there  is  necessarily  more  difficulty.  But  it  has  been  held 
that  where  the  trainmen  advised  a  female  passenger  that  a  certain 
station  was  her  destination  when  it  was  not,  and  she  left  the  train 
there  in  consequence  of  their  advice,  and,  before  she  could  find  ac- 
commodations, took  a  severe  cold  from  unavoidable  exposure, — the 
company  was  liable  to  her,  and  her  sufferings  were  a  proper  element 

™  Forbes  v.  Davis,  18  Tex.  268.  "'^  Louisville  &c.  R.  Co.  v.  Wood, 

»'"' Bretherton    v.    Wood,    6    J.    B.  113  Ind.  544;  s.  c.  12  West.  Rep.  313; 

Moore  141;    s.  c.  3  Brod.  &  B.  54;  14  N.  B.  Rep.  572. 

9  Price  408;    Gunn  v.   Dickson,  10  ^""Louisville  &c.  R.  Co.  v.  Jones, 

Upper  Canada  Q.  B.  461;   Frink  v.  83  Ala.  376;  s.  c.  3  South.  Rep.  902. 

Potter,  17  111.  406,  411.  ="  Vol.  I,  §  150,  et  seq. 

'"'Ante,   §§  2735,   2736;    Montgom-  ^Louisville  &c.  R.  Co.  v.  Jones, 

ery  &c.  R.  Co.  v.  Mallette,  92  Ala.  108  Ind.  551;  s.  c.  7  West.  Rep.  33. 

209;  s.  c.  9  South.  Rep.  363. 
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of  damage.^'"  If,  through  the  negligence  of  a  carrier,  a  passenger 
is  exposed  to  such  apparent  peril  as  produces  nervous  convulsions 
and  illness,  this  may  be  taken  into  consideration  as  an  element  of 
damage.^"' 

§  2783.  Damages  in  Such  Cases  Held  Too  Hemote. — A  passenger, 
injured  in  a  railway  collision,  became  in  consequence  thereof  dis- 
ordered in  mind  and  body,  in  consequence  of  which,  some  eight  months 
thereafter,  he  committed  suicide.  His  personal  representatives 
brought  an  action  against  the  company  to  recover  for  his  death 
in  consequence  of  the  injury.  It  was  held  that  his  act,  and  not  the 
negligence  of  the  company,  was  the  proximate  cause  of  the  injury, 
and  that  he  could  not  recover.^"'  A  conductor  permitted  one  calling 
himself  an  officer  and  claiming  to  have  a  man,  who  was  with  him, 
under  arrest,  to  carry  the  man  on  board  a  train  against  his  will. 
The  man  was  so  badly  wounded  that  he  died  on  the  trip.  It  was 
held,  in  an  action  against  the  railroad  company  by  the  widow  of  the 
deceased,  that  the  company  was  not  liable.^""  Where  the  plaintiff  was 
told  to  change  cars,  and  got  into  one  which  was  not  ready,  and  was 
told  to  get  out  of  that,  and  was  injured  by  a  passenger  train  soon 
after  alighting, — it  was  held  that  his  expulsion  from  the  car  was  not 
the  proximate  cause  of  the  injury.^^" 


""'  Pennsylvania  Co.  v.  Hoagland, 
78  Ind.  203. 

'^  Purcell  V.  St.  Paul  City  R.  Co., 
48  Minn.  134;  s.  c.  45  Alb.  L.  J. 
212;  11  Rail.  &  Corp.  L.  J.  114; 
50  N.  W.  Rep.  1034.  In  a  case  in 
the  Superior  Court  of  New  York 
City,  it  appeared  that  the  plaintiff, 
a  passenger  on  board  a  ship,  was 
lying  in  her  berth,  when  the  tier  of 
berths  above  her  suddenly  gave  way 
and  tilted  down  towards  her,  caus- 
ing great  noise  and  confusion.  Im- 
mediately after,  and  before  she  had 
recovered  her  self-possession,  the 
steward  of  the  ship  pulled  her  from 
her  berth  and  tried  to  set  her  upon 
her  feet.  Before  she  was  free  from 
his  control  and  firmly  on  her  feet, 
the  ship  made  a  lurch,  which  sent 
her  along  the  floor  against  the  door 
on  the  other  side  and  back  over  the 
floor,  thereby  causing  her  a  severe 
injury.  The  negligence  pleaded  was 
the  defective  construction  of  the 
berths.  The  court  held  that  the  de- 
fective  construction   of  the  berths 


was  the  proximate  cause  of  the  in- 
jury; that  the  falling  of  the  berths 
above  her  was  presumptive  evidence 
of  negligence  on  the  part  of  the 
owners  of  the  ship;  that,  from  the 
time  of  their  falling  to  the  time  of 
the  injury  to  the  plaintiff,  there  was 
a  continuous  and  connected  series 
of  occurrences,  induced  or  caused 
by  the  falling;  that  the  plaintiff  had 
not  been  placed  In  a  position  where 
she  must  bear  the  risk  of  the  mo- 
tion of  the  vessel,  having  been  de- 
prived of  the  bodily  power  to  pro- 
tect herself  by  the  act  of  the  de- 
fendant's agent;  and  that  the  de- 
fendant was  hence  liable  for  the 
injuries  so  suffered  by  her:  Smith 
V.  British  &c.  Packet  Co.,  46  N.  Y. 
Supr.  86;  s.  c.  aff'd  86  N.  Y.  408. 

^"»  Scheffer  v.  Railroad  Co.,  105  U. 
S.  249. 

™  Jackson  v.  St.  Louis  &c.  R.  Co., 
87  Mo.  422;  s.  c.  56  Am.  St.  Rep.  460. 

^»  Henry  v.  St.  Louis  &c.  R.  Co.,  76 
Mo.  288;  s.  c.  43  Am.  Rep.  762. 
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Article  IV.    Negligence  in  Failing  to  Provide  a  Safe  Vehicle 

AND  Roadway. 


Section 

2802.  Rule  where  the  accident  is  in 
part  produced  by  an  unfore- 
seen cause. 

2803.  What  other  latent  defects 
have  been  held  actionable — 
what  not  actionable. 

2804.  Negligence  of  manufacturer 
or  contractor  imputed  to 
carrier. 

2805.  Further  of  the  negligence  of 
the  manufacturer  or  con- 
tractor. 

2806.  Responsible  for  slight  negli- 
gence of  manufacturer  of 
his  means  of  transportation. 

2807.  Competency  of  manufacturer 
or  contractor  an  evidentiary 
fact  tending  to  rebut  pre- 
sumption of  negligence. 

2808.  Degree  of  care  required  of 
company  furnishing  motive 
power. 

2809.  Presumption  of  negligence 
from  derailment  of  train. 

2810.  Further  of  the  presumption  of 
negligence  from  the  fact  of 
derailment. 

2811.  Derailment  caused  by  broken 
rail. 

2812.  Derailment  caused  by  break- 
ing of  wheel  through  secret 
defect. 

2813.  Derailment  caused  by  giving 
way  of  the  track. 

2814.  Evidence  in  case  of  injuries 
from  derailments. 

2815.  Questions  of  procedure  and 
evidence  connected  with  the 
subject  of  this  article. 

2816.  Other    applications    of    these 

principles. 

§  2785.  Degree  of  Care  Imposed  upon  Carrier  in  this  Particu- 
lar.^''— The  high  degree  of  care  imposed  by  the  law  upon  carriers 
of  passengers-'^  applies  in  a  primary  sense  to  the  duty  of  furnishing 


Section 

2785.  Degree  of  care  imposed  upon 

carrier  in  this  particular. 

2786.  Carrier  bound  to  make  what 

tests. 

2787.  Obligation  to  adopt  the  latest 

improvements. 

2788.  Qualification  of  this  doctrine. 

2789.  No     liability     for     accidents 

caused  by  latent  undiscov- 
erable  defects. 

2790.  Obligation  extends  to  adopting 

a  suitable  kind  of  appliance. 

2791.  Carrier  not  necessarily  liable 

because  a  better  mode  of 
construction  might  have 
been  adopted. 

2792.  Not  enough  that  the  appliance 

was  such  as  was  ordinarily 
in  use,  unless  it  was  rea- 
sonably safe^ 

2793.  Care  demanded  in  inspecting 

a  railroad  passenger  train. 

2794.  Necessity  of  inspection  a  ques- 

tion of  fact  for  a  jury. 

2795.  This  question  how  submitted 

to  a  jury. 

2796.  Duty  of  railway  carrier  in  re- 

spect of  the  safety  of  its 
roadway. 

2797.  Further  of  this  duty. 

2798.  Application    of    these    princi- 

ples to  washouts  caused  by 
extraordinary  storms. 

2799.  Further  of  sudden  floods  and 

washouts. 

2800.  Further  of  this  subject. 

2801.  Application  of  these  principles 

to  cases  where  rails,  axle- 
trees,  etc.,  are  broken  by 
frost. 


"^  This  section  is  cited  in  §§  3477, 
3684. 


^'Ante,  §  2722,  et  seq.;  Stokes  v. 
Saltonstall,  13  Pet  (U.  S.)  181;  s.  c. 
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safe  vehicles,  roadways,  and  other  means  of  transportation.  It  will 
be  the  object  of  this  article  to  illustrate  the  doctrines  of  the  law  in 
this  relation.  This  degree  of  care  must  be  exercised  by  the  carrier 
of  passengers  for  hire,  in  furnishing  suitable  vehicles  and  appliances 
and  skillful  servants  to  operate  them.^^^  A  railway  carrier  must, 
for  example,  provide  suitable  cars,  machinery,  means,  and  appliances, 
and  see  that  they  are  properly  kept  in  repair.^'*  Closely  connected 
with  the  rule  which  demands  this  high  degree  of  care,  is  another 
rule,  treated  in  a  preceding  article,  that  an  injury  to  a  passenger  pro- 
ceeding from  a  defect  in  the  vehicle  and  mechanical  means  of  trans- 
portation of  the  carrier,  is  prima  facie  evidence  of  negligence. ^^°  The 
mere  fact  that  the  defective  condition  of  the  apparatus  of  the  carrier, 
from  which  the  injury  to  the  passenger  proceeded,  was  not  obvious  or 
apparent,  may  not  be  sufficient  effectually  to  dispel  the  presumption 
of  negligence  which  springs  from  the  happening  of  an  accident  pro- 
ceeding from  such  a  source ;  but  if  there  were  means  available  to  the 
carrier,  by  careful  examination  or  practical  tests,  to  discover  the  cause 
of  the  infirmity,  and  he  failed  to  resort  to  those  means,  he  will  be 
liable. ^^^  Stating  the  rule  with  reference  to  railway  carriers,  and  in 
somewhat  different  language,  it  is  that  if  any  certain  and  satisfactory 
test  of  machinery  used  by  railway  companies  in  transportation,  is 
known,  which  is  within  the  reach  of  the  railway  carrier  of  passengers, 
it  must  be  applied;  and  it  is  consequently  negligence  to  rely  upon  a 
test  which  is  clearly  insufficient.^^' 

Thomp.    Carr.    Pass.    183;    Pennsyl-  these    instructions   were    contradic- 

vanla  R.  Co.  v.  Roy,  102  U.  S.  451;  tory  as   to  the   degree   of   care   re- 

TrumbuII  v.  Erickson,  97  Fed.  891.  quired   of  the  carrier;    and  it  was 

^"  Caveny  v.  Neely,  43  S.  C.  70;  s.  consequently  held  that  the  giving  of 

c.  20  S.  E.  Rep.  806.  them   afforded   grounds   for   revers- 

^'^  Central  &c.  R.  Co.  v.  Bateman,  ing  the  judgment:     Parvin  v.  Inter- 

26  U.  S.  App.  584.     Such  being  the  national  &c.  R.  Co.  (Tex.  Civ.  App.), 

nature  of  the  carrier's  duty  in  this  54  S.  "W.  Rep.  638. 

respect,    an    instruction   was    given  '"'Ante,  §  2754,  et  seq. 

which  told  the  jury  that  the  defend-  ^™  Miller  v.  Ocean  Steamship  Co., 

ant  railway  company  was  under  the  118  N.  Y.  199;  s.  c.  28  N.  Y.  St.  Rep. 

duty  of  exercising  a  high  degree  of  874;  23  N.  E.  Rep.  462. 

care  in  the  carriage  of  its  passen-  ^"  Texas  &c.  R.  Co.  v.   Hamilton, 

gers;   that  this  degree  of  care  was  66  Tex.  92.     For  example,  a  railroad 

proportionate  to  the  nature  and  risk  company  is  under   the   duty  to  its 

of   the   business,   and   was   such   as  passengers  of  furnishing  a  suitable 

would    ordinarily    be    exercised    by  and    safe    car    platform    and    steps 

persons  of  great  care  and  prudence  upon    which    to    leave    the    car,    so 

under  like  circumstances, — and  was  far  as  it  can  reasonably  do  so  by 

followed  by  another  instruction  to  the  exercise  of  the  highest  degree 

the  effect  that  the  defendant  was  re-  of  care  and  diligence,  and  is  respon- 

quired  to  use  ordinary  care  to  pro-  sible  for  any  defect  therein  causing 

vide  railings  around  the  platforms  injury  to  the  passenger,  which  hu- 

of  the  cars  which  were  reasonably  man  care,  vigilance,  and  foresight, 

safe  for  the  purpose  for  which  they  reasonably  exercised,  could  have  dis- 

were    used.    It.    is    perceived    that  covered  and  guarded  against,  con- 
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§  2786.  Carrier  Bound  to  Make  what  Tests. — It  is  the  established 
law  that  the  carrier  will  be  liable  in  damages  to  a  passenger  for  an 
injury  sustained  through  the  breaking  down  or  failure  of  the  carrier's 
means  of  transportation  which  could  have  been  discovered  by  making 
use  of  all  the  tests  known  to  the  highest  degree  of  m-echanical  sTcill  in 
the  particulai'  department."^  It  is  not  material  that  any  or  all  skill- 
ful manufacturers  had,  up  to  the  time  of  the  accident  in  question, 
omitted  certain  known  tests,  the  use  of  which  would  have  prevented 
the  accident  f^  which  is  equivalent  to  saying  that  ordinary  care — that 
is,  the  care  employed  by  a  good  and  careful  man  engaged  in  a  like 
business — will  not  discharge  the  carrier.  On  the  contrary,  he  must 
adopt  all  the  precautions  which  have  been  practically  tested,  and 
which  are  known  to  be  of  value,  and  must  employ  all  the  skill  that  is 
possessed  by  men  whose  services  it  is  practicable  for  him  to  secure.^^" 


sistent  with  the  operation  of  the 
road:  Illinois  &c.  R.  Co.  v.  O'Con- 
nell,  160  111.  636;  s.  c.  43  N.  B.  Rep. 
704;  aff'g  s.  c.  59  111.  App.  463.  The 
platform  was  the  Miller  patent,  one 
of  the  appliances  of  which  was  an 
extra  coupling  pin,  fastened  with  a 
chain  to  the  platform  by  an  eye  in 
the  head  of  the  pin.  When  not  in 
use  this  pin  was  dropped  into  a  hole 
in  the  beam  which  forms  the  outer 
end  of  the  platform,  the  hole  for  the 
pin  being  about  seven  inches  from 
the  end  of  the  beam  and  opposite 
the  steps.  In  this  instance  the  pin 
extended  above  the  surface  of  the 
beam  more  than  three  inches.  The 
plaintiff,  a  woman,  caught  her  dress 
upon  it  and  was  thrown  down  as  she 
was  alighting. 

™  Smith  V.  New  York  &c.  R.  Co., 
19  N.  Y.  127;  Hegeman  v.  Western 
R.  Corp.,  13  N.  Y.  9;  s.  c.  Thomp. 
Carr.  Pass.  160. 

"'  Caldwell  v.  New  Jersey  Steam- 
boat Co.,  47  N.  Y.  282. 

="  Smith  V.  New  York  &c.  R.  Co., 
19  N.  Y.  127.  On  these  grounds,  it 
has  been  held  proper  to  instruct  the 
jury,  in  a  case  where  a  passenger 
was  injured  by  the  explosion  of  the 
locomotive  of  a  railway  carrier,  that 
it  was  incumbent  upon  the  defend- 
ant, as  a  passenger  carrier,  to  see  to 
it,  by  every  test  recognized  as  neces- 
sary by  experts,  that  the  boiler  was 
in  a  safe  condition;  but  that  it  was 
not  liable  for  a  defect  which  could 
not  he  discovered  by  such  tests. 
This  instruction  did  not  go  even  as 


far  as  the  limits  of  the  rule  above 
stated.  It  did  not  tell  the  jury  that 
the  defendant  was  required  to  adopt 
every  test  known  to  experts  to  as- 
certain the  safety  of  the  boiler.  It 
told  them  that  the  defendant  was 
not  exculpated  if  the  defect  could 
have  been  discovered  by  an  applica- 
tion of  all  the  tests  recognized  by 
experts  as  necessary.  "It  surely 
would  not  express  the  true  extent  of 
the  carrier's  liability  to  say  that  the 
carrier  is  exonerated  if  the  defect 
could  not  be  discovered  by  the  appli- 
cation of  some  of  the  tests  which  ex- 
perts recognize  as  necessary.  If 
there  was  any  test  recognized  as 
necessary,  which  was  not  applied, 
the  carrier  failed  to  comply  with  its 
obligation.  Of  course,  it  was  not 
the  suggestion  of  the  instruction 
that  it  is  the  duty  of  the  carrier  to 
adopt  all  such  speculative  and  the- 
oretical precautions  as  might  be 
thought  necessary  by  experts,  and 
the  instructions  are  not  impugned 
upon  this  ground.  The  precautions 
referred  to  were  those  recognized 
as  necessary  by  men  of  practical  ex- 
perience in  the  testing  of  steam 
boilers:"  Robinson  v.  New  York  &c. 
R.  Co.,  20  Blatchf.  (U.  S.)  338;  s.  c. 
9  Fed.  Rep.  877,  opinion  by  Wallace, 
J.  In  an  action  by  a  passenger  to  re- 
cover of  a  carrier  for  damages  oc- 
casioned by  the  falling  of  a  seat,  an 
instruction  allowing  a  recovery  if 
defendant  was  negligent  in  leaving 
open  the  seat  for  occupancy,  and 
the  injury  was  the  proximate  result 
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A  disposition  to  relax  in  favor  of  railroad  companies  the  stringent 
rule  of  care  which  the  common  law  imposes  upon  common  carriers 
of  passengers,  is  discovered  in  a  holding  to  the  effect  that,  although 
a  railroad  company  is  bound  to  inspect  its  trains,  it  is  not  bound  to 
keep  up  a  continuous  inspection,  or  to  know  at  each  moment  the 
condition  of  every  part  of  a  train.^''- 

§  2787.  Obligation  to  Adopt  the  Latest  Improvements. — It  is  ob- 
vious that  so  high  a  degree  of  care  as  that  which  the  law  exacts  of 
the  carrier  of  passengers  is  not  discharged  unless  the  carrier  adopts, 
so  far  as  is  practicable,  the  latest  improvements  in  his  means  of 
transportation  which  have  been  found  by  experience  well  adapted  to 
increase  the  safety  of  his  passengers.  If  this  is  true  generally,  it  is 
especially  true  when  he  undertakes  to  carry  passengers  by  the  dan- 
gerous agency  of  steam.  There  is,  however,  a  limit  to  this  obliga- 
tion. "Eailroads  must  keep  pace  with  science  and  art  and  modern 
improvements,  in  their  application  to  the  carriage  of  passengers,  but 
are  not  responsible  for  the  unknown  as  well  as  the  new."^*^  It  is 
obviously  impossible  to  state  any  rule  as  to  where  the  limit  of  this 
duty  lies;  and  for  this  reason  it  must,  in  general,  be  a  question  of 
fact  for  the  jury.^*^  It  seems  to  be  a  sound  conclusion,  in  the  ab- 
sence of  special  circumstances  tending  to  exonerate  a  railway  com- 
pany carrying  passengers,  that  such  a  company  is  required  to  select 
such  plans  and  materials  for  construction  as  are  used  and  have  been 
found  sufficient  by  the  best  and  most  sTcillfully  conducted  railroads 
of  the  country.^^*' 

of  such  negligence,  is  not  error  'be-  '^  Proud   v.    Philadelphia   &c.   R. 

cause  such  act  of  negligence  was  not  Co.,  64  N.  J.  L.  702;  s.  c.  46  Atl.  Rep. 

pleaded,  where  there  was  a  general  710   (citing  to  this  point  Palmer  v. 

allegation  of  negligence:      Interna-  Pennsylvania  Co.,  Ill  N.  Y.  488;  s.  c. 

tional  &c.  R.  Co.  v.  Anthony   (Tex.  18  N.  B.  Rep.  859;   2  L.  R.  A.  252). 

Civ.  App.),  57  S.  W.  Rep.  897.     In  While  it  is  no  doubt  true  that  it  is 

the   same  action   an  instruction  to  not  bound  to  know  at  each  moment 

the  effect  that  the  failure  to  exer-  the  condition  of  every  part  of  its 

cise  a  high  degree  of  care  to  provide  train,  because  that  Is  impracticable, 

safe  seats,  or  to  warn  passengers  of  it  is  true  that  it  is  bound  to  main- 

any  defective  seats,  was  negligence  tain   a   continuous  inspection;    and 

which  would  render  the  carrier  lia-  any  judicial  holding  which  relaxes 

ble  for  such  damages  as  directly  re-  or  diminishes  this  obligation  is  to 

suited  therefrom,  was  held  not  erro-  that  extent  an  invitation  to  negli- 

neous  where  the  complaint  charged,  gence  and  to  manslaughter, 

without  exception,  that  the  accident  ^  Agnew,  J.,  in  Meier  v.  Pennsyl- 

was  caused  by  gross  negligence  and  vania  R.  Co.,  64  Pa.  St.  225,  230. 

the  evidence  disclosed  that  the  seat  ^  It  was  so  held  in  Hegeman  v. 

had  fallen  previously  on  the  same  Western  R.  Corp.,  13  N.  Y.  9;   s.  c. 

day:     International  &c.  R.  Co.  v.  An-  Thomp.  Carr.  Pass.  160. 

thony    (Tex.   Civ.   App.),   57   S.   W.  ^'^ Pershing  v.  Chicago  &c.  R.  Co., 

Rep.  897.  71  Iowa  561;  s.  c.  32  N.  W.  Rep.  488. 
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§  2788.  ftualification  of  this  Doctrine. — It  is  conceded  that  it  is 
not  an  absolute  rule  that  every  railway  company  carrying  passengers 
is  bound  to  furnish  the  most  approved  appliances,  to  promote  the 
safety  of  its  passengers,  which  are  in  use  by  any  other  company. 
Some  companies  can  not  afford  to  do  this.  Small,  out-of-the-way 
roads  of  small  earnings  would  incur  bankruptcy  by  attempting  to 
keep  their  road  and  rolling  stock  in  the  same  condition  as  the  trunk 
lines  are  able  to  do.  Such  a  rule  is  to  be  applied  with  reasonable 
regard  to  the  ability  of  the  company,  and  to  the  nature  and  cost  of 
the  improvements  in  question;  but,  within  its  proper  limits,  it  is 
said  to  be  a  rule  of  great  importance,  and  one  which  should  be  strictly 
enforced. ^*^  Another  court  has  reasoned  that  a  carrier  is  not  bound 
to  adopt  a  new  and  improved  method  because  safer  or  better  than  the 
methods  already  employed  by  him,  if  it  is  not  requisite  to  the  reason- 
able safety  or  convenience  of  his  passengers,  and  if  the  expense  is 
excessive ;  the  cost  of  such  improved  method  may  be  a  sufficient  reason 
for  refusing  to  adopt  it^*^  This  doctrine,  it  is  perceived,  brings 
the  standard  of  his  duty  and  liability  to  that  of  reasonable  care;  but 
the  exercise  of  the  very  high  degree  of  care  demanded  by  the  Amer- 
ican decisions  generally,  is  not  deemed  unreasonable.  In  like  manner, 
other  courts  take  the  view  that  railway  carriers  of  passengers  are  not 
required,  as  an  absolute  rule  of  law,  to  adopt  every  new  invention 
which  may  better  promote  the  safety  of  their  passengers;  but  that  it 
is  sufficient  if  they  adopt  such  machinery  and  appliances  as  are  in 
ordinary  use  by  well-regulated  railroad  companies^*'  similarly  situ^ 
ated.^^^ 

§  2789.  No  Liability  for  Accidents  Caused  by  Latent  Undiscovera- 
bl^  Defects. — If  a  carrier,  in  the  construction  of  a  machine,  in  the 

Where  the  action  proceeded  merely        '"'  Le  Barron  v.  East  Boston  Ferry 

on   the   ground   of   carelessness   in  Co.,  11  Allen  (Mass.)  312.    Compare 

running  the  train,  and  the  fact  was  also  the  observations  of  Bellows,  J., 

that  the  train  was  derailed  by  run-  in  Taylor  v.  Grand  Trunk  R.  Co.,  48 

ning  against  an  animal  on  the  track,  N.  H.  316. 

— it  was  held  inadmissible  to  prove        ^  Louisville  &c.  R.  Co.  v.  Jones, 

that  the  company  failed  to  use  air  83  Ala.  376;  s.  c.  3  South.  Rep.  902. 
brakes  on  the  train,  and  error  to        ^'  Wallace  v.  Wilmington  &c.  R. 

give  an  instruction  that  the  plaintiff  Co.,   8   Houst.    (Del.)   529;    s.  c.   18 

might  recover  if  the  defendant  was  Atl.  Rep.   818.    Applying  this  rule 

negligent    in    failing    to    use    air  to  the  case  where  a  railway  acci- 

brakes.    The  reason  was  that  this  dent   happened    in    consequence    of 

evidence  and  this  instruction  were  running    over    some    cattle    which 

not  predicated  upon  the  kind  of  neg-  were  upon  the  track,  and  where  the 

ligence  alleged  in  the  declaration:  court    admitted    evidence,    against 

Toledo  &c.  R.  Co.  v.  Poss,  88  111.  551.  the  defendant's  objections,  to  show 

'^  Smith  V.  New  York  &c.  R.  Co.,  that   the   Westinghouse   air   brake 

19  N.  Y.  127;  Kentucky  &c.  R.  Co.  v.  was  more  efllcient  in  arresting  the 
Thomas,  79  Ky.  160,  172. 
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purchase  of  it  where  it  is  constructed  by  another,  in  the  inspection  of 
it  at  the  time  of  its  purchase  and  from  time  to  time  during  its  use 


progress  of  a  train  than  the  brakes 
which  were  in  use  upon  the  defend- 
ant's train,  and  it  further  appeared 
that,  within  twelve  months  preced- 
ing the  accident  the  company  had 
declared  a  dividend,  the  amount  of 
which  did  not  appear,  upon  its  cap- 
ital stock  of  $5,000,000,  and  it  also 
appeared  that  the  cost  of  the  air 
brake  would  have  been  $500  for 
each  locomotive  and  $200  for  each 
car,  or  $12,000  to  $15,000  for  all  of 
the  cars  and  engines  of  the  com- 
pany,— it  was  held  that  this  evi- 
dence was  properly  admitted,  as  con- 
ducing to  prove  negligence  on  the 
part  of  the  company  which  contrib- 
uted to  the  accident:  Kentucky  &c. 
R.  Co.  V.  Thomas,  79  Ky.  160,  172. 
Proceeding  upon  the  same  theory,  it 
has  been  held  that  it  is  not  actiona- 
ble negligence  in  a  railway  carrier 
of  passengers  to  maintain  in  its  sta- 
tion houses  a  form  of  door  such  as 
is  in  common  use,  although  the  en- 
tire door  is  not  made  of  glass,  so 
that  persons  on  opposite  sides  of  it 
can  see  each  other,  but  is  only  -so 
made  above  the  middle;  nor  because 
a  screw-eye,  four  feet  ten  inches 
from  the  bottom,  projects  nine- 
tenths  of  an  inch  beyond  the  sur- 
face and  causes  injury  to  a  person 
against  whom  it  is  violently  pushed 
by  another,  hurrying  to  a  train: 
GraefE  v.  Philadelphia  &c.  R.  Co.,  161 
Pa.  St.  230;  s.  c.  23  L.  R.  A.  606;  34 
W.  N.  C.  (Pa.)  384;  25  Pitts.  L.  J. 
(N.  S.)  37;  28  Atl.  Rep.  1107.  Where 
the  passenger  was  injured  by  the 
breaking  of  the  larboard  wheel  of 
the  steamboat  in  which  she  was,  the 
court  charged  the  jury  as  follows: 
"The  law,  then,  presumes  that  the 
defendant  was  negligent,  unless  the 
defendant  shows  in  defense  that  he 
had  used  every  possible  care  and 
diligence  in  the  construction  of  the 
part  of  .the  boat  referred  to,  to  wit, 
the  larboard  wheel,  and  had  used 
the  most  perfect  material,  and  had 
constructed  the  wheel  in  the  most 
perfect  manner  which  care  and  dil- 
igence can  suggest,  consistent  with 
the  business  of  building,  repairing 
and  operating  such  vessels  or  steam- 
boats." It  was  held  that  the  lan- 
guage of  this  instruction  would  put 


upon  a  carrier  a  higher  degree  of 
care  in  this  respect  than  that  which 
the  law  exacts  of  him.  "When  the 
jury  are  told,"  said  Lewis,  P.  J., 
"that  the  defendant  was  bound  to 
use  the  'most  perfect  material'  and  ■ 
to  construct  its  wheel  'in  the  most 
perfect  manner  which  care  and  dil- 
igence can  suggest,'  they  may  feel 
justified  in  requiring  a  degree  of 
excellence  that  will  not  admit  even 
the  possibility  of  casualty.  Perfec- 
tion in  material  and  construction 
implies  an  impossibility  that  either 
could  be  better.  In  order  to  reach 
this  condition,  nothing  would  suf- 
fice, short  of  the  highest  achieve- 
ments of  inventive  skill  and  the 
most  extraordinary  product  of  man- 
ufacturing art.  If  after-acquired 
wisdom  can  suggest  any  possible 
precaution  that  might  have  pre- 
vented the  accident,  then  either  the 
material  or  the  construction  was  not 
perfect  for  lack  of  that  precaution. 
While  it  is  true  that  a  public  carrier 
is  held  to  a  greater  degree  of  care 
and  vigilance  than  is  required  of 
the  private  owner  of  dangerous 
machinery  in  his  relations  with  em- 
ployes or  visitors,  yet  the  courts 
have  never  demanded  of  him  that 
superexcellence  in  all  things  which 
would  apply  to  his  arrangements 
the  double  superlative  'most  per- 
fect." He  must  use  the  utmost  care 
and  skill  of  very  cautious  persons. 
He  must  adopt  all  the  precautions 
which  have  been  practically  tested, 
and  are  known  to  be  of  value.  He 
must  use  the  highest  degree  of  care 
which  a  reasonable  and  prudent  man 
would  use.  (Haderlein  v.  St.  Louis 
&c.  Co.,  3  Mo.  App.  600;  Maverick 
V.  Eighth  Ave.  R.  Co.,  36  N.  Y.  378; 
Caldwell  v.  Steamboat  Co.,  47  N.  Y. 
282;  Derwort  v.  Loomer,  21  Conn. 
245.)  Such  is  the  general  scope  of 
the  law  as  recognized  by  the  author- 
ities. It  does  not  quite  reach  the 
exactions  embodied  in  the  instruc- 
tion before  us.  The  concluding 
qualification,  'consistent  with  the 
business  of  building,  repairing,  and 
operating  such  vessels  or  steam- 
boats,' is  too  vague  and  indeter- 
minate to  neutralize  the  evil  that  it 
follows.    For  error  in  giving  this  in- 
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by  him,  and  finally  in  the  use  of  it,  exercises  that  exhaustive  care 
which  is  reasonably  incumbent  upon  him,  considering  the  nature  of 
his  business  and  the  risks  which  it  involves  to  his  passengers,  and, 
notwithstanding  such  care,  his  vehicle  breaks  down  and  his  passen- 
gers are  injured  or  killed,  he  will  not  be  liable  to  pay  damages  to 
them  or  their  personal  representatives.^*"  So,  a  carrier  will  not  be 
liable  to  pay  damages  if  such  injuries  happen  through  latent  de- 
fects in  his  roadivay,  hridges,  or  other  permanent  structures,  where 
he  has  bestowed  the  highest  measure  of  care  upon  the  construction, 
the  inspection,  and  the  reparation  of  them.^^°  A  good  illustration 
of  the  principle  is  discovered  in  cases  where  railway  accidents  have 
proceeded  from  concealed  defects  in  rails  which  could  not  be  dis- 
covered by  an  inspection  ;^'^  or  from  the  breaking  of  the  axle  of  a 
car  caused  by  a  flaw  inside  the  hub,  which  the  most  careful  inspec- 
tion would  not  have  revealed.^"^  It  is  scarcely  necessary  to  say,  be- 
fore leaving  this  question,  that  the  question  is  not,  as  in  the  case  of 
a  defect  in  a  highway  which  a  municipal  corporation  is  bound  to  keep 
in  repair,  whether  the  carrier  had  actual  notice  of  it  for  a  sufficient 
time  before  the  accident,  to  give  him  an  opportunity  to  correct  it  or 
to  repair  it;  but  whether,  by  the  exercise  of  that  high  degree  of  care 
which  the  law  imposes  upon  him,  he  might  have  discovered  it  and 
remedied  it.^^' 

§  2790.    Obligation  Extends  to  Adopting  a  Suitable  Kind  of  Ap- 
pliance.— It  is  too  obvious  for  comment  that  where  the  accident  has 

struction  the  judgment  must  be  re-  covered   by   the   most   careful   and 

versed   and   the   cause  remanded:"  thorough  examination,  but  not  for 

Yerkes  v.  Keokuk  &c.  Packet  Co.,  7  an  injury  which  happens  in  conse- 

Mo.  App.  265.  quence   of  a  hidden   defect,   which 

^'°  Stokes  v.  Eastern  Counties  R.  could   not  upon    such   examination 

Co.,    2    Fost.    &   Fin.    691.    To   the  have    been    discovered:     Hadley   v. 

same  effect  are  Peoria  &c.  R.  Co.  v.  Cross,  34  Vt.  586. 

Thompson,  56  111.  138;  Houston  &c.  ='°Hanley  v.   Harlem  &c.  R.   Co., 

R.  Co.  v.  Greer,  22  Tex.  Civ.  App.  5;  Edm.  Sel.  Cas.  (N.  Y.)  359. 

s.  c.  53  S.  W.  Rep.  58;  Western  R.  ™  Anthony  v.  Louisville  &c.  R.  Co., 

Co.  V.  Walker,  113  Ala.  269;  s.  c.  22  27  Fed.  Rep.  724. 

South.  Rep.  182;   Carter  v.  Kansas  ^^  Texas  &c.  R.   Co.  v.  Buckalew 

City  Cable  R.  Co.,  42  Fed.  Rep.  37;  (Tex.  Civ.  App.),  34  S.  W.  Rep.  165 

Anthony  v.  Louisville  &c.  R.  Co.,  27  (no  off.  rep.).     It  is  possibly  worth 

Fed.  Rep.  724;  Texas  &c.  R.  Co.  v.  while  to  consider,  in  view  of  a  re- 

Buckalew  (Tex.  Civ.  App.),  34  S.  W.  cent  and  a  very  Important  discov- 

Rep.  165   (no  off.  rep.) ;   West  Chi-  ery,   whether  these   hidden   defects 

cago  St.  R.  Co.  V.  Stephens,  66  111.  could  not  be  detected  by  the  use  of 

App.  303;   s.  c.  1  Chic.  L.  J.  Wkly.  the  X-ray;   and,  if  so,  whether  the 

389.    On     the     same     principle,     a  carrier  is  not  bound  to  resort  to  that 

livery  stable  keeper  who  lets  car-  mode  of  inspection, 

riages  for  hire  is  answerable  to  the  '"'  West    Chicago    St.    R.    Co.    v. 

hirer  for  injuries  which  may  hap-  Stephens,  66  111.  App.  303;    s.  c.  1 

pen  by  reason  of  defects  in  the  car-  Chic.  L.  J.  Wkly.  389. 
riage  which  might  have  been  dis- 
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happened  from  the  breaking  of  some  appliance  of  the  carrier,  it  will 
be  no  defense  for  him  to  show  that  the  particular  appliance  which 
broke  was  a  sound  one,  of  a  good  kind,  and  that  it  was  like  the  other 
appliances  which  he  had  adopted.  He  is  bound  to  exercise  the  same 
degree  of  care  in  adopting  suitable  instrumentalities,  as  in  seeing 
that  each  particular  one  is  free  from  defects.^'*  Thus,  it  is  no  de- 
fense to  such  an  action,  for  a  stagecoach  proprietor  to  show  that 
the  harness  which  broke  was  a  sound  harness  of  the  style  which  he 
used  on  his  line.^'^  So,  in  case  of  a  disaster  produced  by  the  fall- 
ing of  a  railroad  bridge,  it  will  not  be  sufficient  to  rebut  the  pre- 
sumption of  negligence  arising  from  the  fact  of  such  an  accident,  to 
show  that  the  carrier  used  the  means  and  appliances  ordinarily  em- 
ployed in  repairing  similar  bridges,  without  showing  that  such  means 
and  appliances  were  ordinarily  sufficient  for  the  purpose  intended, 
and  were  without  known  defects,  and  were  used  with  the  greatest 
practicable  care  and  diligence.^""  So,  negligence  may  well  be  im- 
puted to  a  railroad  company  for  using,  in  an  important  passenger 
service,  an  inferior  locomotive  in  charge  of  a  fireman  instead  of  a 
skillful  engineer,  who  runs  it  at  a  dangerous  speed  in  approaching 
a  station.^"  So,  negligence  may  well  be  predicated  upon  the  failure 
of  a  railroad  company  to  maintain  barriers  between  the  cars  at  the 
edge  of  the  platform  of  a  passenger  car,  to  prevent  passengers  from 
falling  through  the  space  between  the  cars.^"^ 

§  2791.  Carrier  not  Necessarily  Liable  because  a  Better  Mode  of 
Construction  might  have  been  Adopted. — But  if  the  appliances  are 
amply  sufficient  for  all  the  ordinary  purposes  of  travel,  the  carrier 

^Louisville  &c.  R.  Co.  v.  Pedigo,  that     the     Pennsylvania     Railroad 

108  Ind.  481;  s.  c.  5  West.  Rep.  876;  Ciompany  is  not  imputable  with  neg- 

Peyton  v.  Texas  &c.  R.  Co.,  41  La.  ligence,  in  case  of  an  accident  to  a 

An.  861;   s.  c.  41  Am.  &  Bng.  Rail,  postal  clerk  on  its  train,  which  met 

Cas.  550;  6  South.  Rep.  690;  Newton  with  a  disaster  by  reason  of  run- 

V.  Central  &c.  R.  Co.,  80  Hun   (N.  ning  into  a  siding  by  reason  of  a 

Y.)  491;  s.  c.  62  N.  Y.  St.  Rep.  387;  switch  being  negligently  left  open, 

30  N.  Y.  Supp.  488;    s.  c.  aff'd  150  although  the  switch  had  no  signal, 

N.  Y.  621.  and  there  was  evidence  tending  to 

^^  Farish  v.  Reigle,  11  Gratt.  (Va.)  show  that  the  absence  of  the  signal 

697,  716.  caused  the  accident,- — the  switch  be- 

^  Louisville  &c.  R.  Co.  v.  Pedigo,  ing  a  standard  lever  switch  in  gen- 

108  Ind.  481;  s.  c.  5  West.  Rep.  876.  eral  use  along  the  line  of  the  rail- 

^  Peyton  v.  Texas  &c.  R.  Co.,  41  road :     Foreman  v.  Pennsylvania  R. 

La.  An.  861;  s.  c.  41  Am.  &  Eng.  Rail.  Co.   (Pa.),  46  Atl.  Rep.  109   (no  off. 

Cas.  550;  6  South.  Rep.  690.  rep.).     The    court    cite    and    follow 

29S  Newton  v.  Central  &c.  R.  Co.,  Pennsylvania  R.  Co.  v.  Price,  96  Pa. 

80  Hun   (N.  Y.)  491;   s.  c.  62  N.  Y.  St.   296,  to  the  point  that  a  U.   S. 

St.  Rep.   387;    30  N.  Y.   Supp.   488;  postal   agent  is  not  a   "passenger" 

s.  c.   aff'd  150  N.  Y.  621.     But  the  within  the  meaning  of  a  statute  of 

wisdom  and  justice  of  the  Supreme  that  State. 
Court  of  Pennsylvania  have  decided 
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will  not  be  responsible  for  every  possible  accident  occurring,  although 
their  construction  might  have  been  improved  so  as  to  have  averted  the 
mishap.  Thus,  the  forward  deck  of  a  steamboat  was  surrounded 
by  bulwarks  three  or  four  feet  high,  with  gangways  upon  each  side, 
closed  by  rails  hinged  to  the  bulwarks  and  of  the  same  height,  and 
coming  down  upon  stanchions  in  the  center  of  the  gangway,  leaving 
the  space  beneath  open.  This  deck  was  not  designed  for  passengers, 
but  they  were  permitted  to  come  upon  it  with  the  knowledge  of  the 
defendant's  employes.  The  plaintifE's  intestate,  a  passenger  on  the 
boat,  came  out  thereon.  His  hat  blew  off,  and  in  springing  to  re- 
cover it,  he  slipped  under  the  gangway  rail,  fell  overboard,  and  was 
drowned.  It  appeared  that  all  the  boats  upon  the  lake  were  con- 
structed in  the  same  manner;  that  they  had  been  so  run  for  many 
years,  and  there  was  no  proof  tending  to  show  that  any  one  had  ever 
before  gone  overboard  in  this  way,  or  that  such  danger  had  been 
apprehended.  It  was  held  that  the  evidence  failed  to  show  negligence 
on  the  part  of  the  defendant,  and  the  plaintiiE  was  properly  non- 
suited.^^" The  rule  here  under  consideration  is  applied  within  prac- 
ticable limits.  For  example,  it  does  not  require  a  common  carrier  of 
passengers  to  adopt  the  very  latest  improvem,ents,  or  to  make  changes 
in  its  means  of  transportation  to  correspond  with  changes  made  by 
other  like  carriers.  There  is,  for  instance,  no  presumption  of  negli- 
gence from  the  fact  that  a  railroad  company  fails  to  rebuild  and 
widen  its  bridge,  because  other  railroad  companies  are  adopting  a 
greater  width.^"" 

§  2792.  Not  Enough  that  the  Appliance  was  Such  as  was  Ordinarily 
in  Use,  unless  it  was  Reasonably  Safe. — In  many  cases  of  injuries 
to  passengers  through  dangerous  or  defective  appliances,  the  carrier 

™  Dougan  v.   Champlain   Transp.  R.   Co.  v.  Andrews,   11   Colo.  App. 

Co.,  56  N.  Y.  1.     So,  it  has  been  rea-  204;  s.  c.  53  Pac.  Rep.  518. 

soned  that  a  railroad  company  will  "°  Weaver  v.  Baltimore  &c.  R.  Co., 

not  be   chargeable  with   negligence  3  App.  (D.  C.)  436;  s.  c.  22  Wash.  L. 

in  case  of  an  injury  to  a  passenger.  Rep.  393.    For  a  corresponding  doc- 

because    of    its    failure    to    adopt  trine  with  respect  to  appliances  for 

means  which,  according  to  discov-  preventing  the  escape  of  fire  from 

eries  made  after  the  accident,  might  locomotives,  see  Vol.  II,  §  2253.    An 

have  prevented  the  injury,  provided  instruction  telling  the  jury  that  the 

the   conditions   were   not   unusual,  defendant    railway    company    had 

but  were  the  same  that  had  existed  performed  its  whole  duty  as  a  com- 

for  a  long  time,  and  the  appliances  mon  carrier  of  passengers,  when  it 

which    were    used    had    previously  had  furnished  for  their  carriage  a 

been  found  safe  and  sufficient, — as  car   or    caboose   which   would    run 

where  a  railroad  company  continues  with  safety  while  upon  its  road,  but 

the  use  of  an  ordinary  snow  plow,  would  be  unatle  to  resist  the  crash 

instead  of  a  rotary  machine,  to  clear  when  thrown  from  its  track, — ^was 

its  track  of  snow^  where  the  ordi-  properly    refused:     Pittsburgh    &c. 

nary  plow  had  always  proved  safe  R.  Co.  v.  Williams,  74  Ind.  462. 
and   sufficient  before:     Denver  &c. 
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attempts  to  defend  himself  from  the  imputation  of  negligence  on 
the  ground  that  the  appliance  was  such  as  was  in  ordinary  use 
among  other  carriers  upon  similar  vehicles.  This  is  not  a  good  de- 
fense, for  the  reason  that,  in  this  particular,  the  measure  of  duty  of 
the  carrier  is  not  ordinary  care,  but  is  extraordinary  care.  It  will 
therefore  be  no  defense  on  his  part  that  he  is  doing  what  others  are 
doing, — that  is  to  say,  that  others  are  equally  negligent.^"^ 

§  2793.  Care  Demanded  in  Inspecting  a  Railroad  Passenger 
Train. — It  is  plain  that  the  care  demanded  of  a  railroad  company 
in  the  inspection  of  its  passenger  trains  is  not,  under  all  circum- 
stances, satisfied  by  sending  an  expert  machinist  under  the  cars  to 
supply  oil,  to  tap  the  wheels,  and  to  see  that  nothing  is  broken  or 
defective.  Such  an  inspection  must  extend  so  far  as  to  ascertain 
whether  or  not  the  train  is,  in  every  other  respect^  safe  for  the  car- 
riage of  passengers  thereon.  If,  for  example,  a  freight  car  is  intro- 
duced into  the  train,  loaded  with  timber j  such  an  inspection  does  not 
discharge  the  care  demanded  of  the  railway  company,  unless  it  ascer- 
tain that  the  timber  is  so  loaded  that  it  will  not  fall  off  and  endanger 
the  safety  of  the  train.^"^ 


™'  For  example,  it  has  been  held 
that  a  railroad  company  does  not 
perform  its  duty  to  its  passengers 
by  providing  such  platform  steps  to 
enable  them  to  alight  as  are  "ordi- 
narily provided  for  similar  cars  on 
similar  roads,"  unless  such  steps  are 
reasonably  safe :  Dougherty  v.  Kan- 
sas City  &c.  R.  Co.,  128  Mo.  33;  s.  c. 
30  S.  W.  Rep.  317.  So,  a  railroad 
company  has  been  held  liable  for 
injuries  to  a  passenger,  caused  by 
her  dress  catching  upon  the  head  of 
a  coupling  pin  projecting  three 
inches  above  the  level  of  the  plat- 
form, where  there  was  no  necessity 
of  carrying  it  in  that  place  and  al- 
lowing it  to  project  above  the  plat- 
form, although  it  was  sometimes 
necessary,  in  order  to  make  the 
platform  of  practical  use  in  coup- 
ling other  oars  to  it,  and  it  was  cus- 
tomarily so  carried  upon  railroads, 
and  no  like  accident  had  ever  before 
happened:  Illinois  &c.  R.  Co.  v. 
O'Connell,  160  ill.  636;  s.  c.  43  N.  B. 
Rep.  704;  aff'g  s.  c.  59  111.  App.  463. 
So,  evidence  of  negligence  has  been 
discovered  in  leaving  iron  flanges 
upon  the  platform  of  a  railway  car 
in  such  a  manner  that  passengers 


are  liable  to  be  tripped  thereon,  with- 
out having  any  one  present  to  give 
notice  of  the  danger  when  the  car  is 
about  to  be  detached  from  the  train: 
Chicago  &c.  R.  Co.  v.  Gates,  61  111. 
App.  211;  s.  c.  aff'd  162  111.  98. 
The  manifest  negligence  of  a  rail- 
way company  in  leaving  in  its  din- 
ing car  a  chair  unfastened  to  the 
floor,  which  fell  over  backward, 
throwing  the  passenger  down,  owing 
to  a  sudden  lurch  while  the  train 
was  rounding  a  curve,  was  glossed 
over  in  Nelson  v.  Lehigh  Valley 
R.  Co.,  25  App.  Div.  (N.  Y.)  535;  s.  c. 
50  N.  Y.  Supp.  63,  on  the  ground 
that  such  chairs  were  usually  un- 
fastened on  other  railroads;  that 
the  train  was  not  running  at  an  un- 
usual rate  of  speed,  and  that  de- 
fendant's roadbed  was  in  proper  con- 
dition. 

'"^  Keating  v.  Detroit  &c.  R.  Co., 
104  Mich.  418;  s.  c.  62  N.  W.  Rep. 
575.  In  the  particular  case,  certain 
logs  were  improperly  loaded  upon  a 
car  which  had  been  introduced  into 
the  train  in  front  of  the  passenger 
car  in  which  the  plaintiff  was- rid- 
ing. One  of  the  logs  rolled  off, 
breaking  a   switch  timber,   as   the 
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§  2794.  Necessity  of  Inspection  a  ftuestion  of  Fact  for  a  Jury. — 
Whether,  how  often,  or  in  what  manner,  a  railway  carrier  of  pas- 
sengers should  make  an  inspection  of  his  means  of  transporta- 
tion for  the  purpose  of  discovering  defects  therein,  is  obviously 
a  question  upon  which  no  rule  of  law  can  be  stated,  except, 
perhaps,  the  rule  already  suggested,  that  it  is  obliged  to  conform  in 
this  regard  to  the  greatest  diligence  of  a  very  cautious  person. 
Whether  the  system  and  manner  of  executing  its  duty  of  examining 
its  machinery  and  appliances  are  such  as  to  satisfy  this  standard  of 
diligence  can  not  be  measured  in  each  case  by  any  rule  of  law  to  be 
applied  by  the  judge.  The  question  is,  therefore,  obviously  a  ques- 
tion for  a  jury  in  all  cases.^"^  There  is  a  holding  to  the  eifect  that 
where  a  passenger  on  board  a  moving  train  reports  to  the  conductor 
that  he  has  heard  an  unusual  noise  and  felt  a  jolt,  but  the  conductor 
fails  to  stop  the  train  for  the  purpose  of  making  an  inspection,  but 
makes  no  other  inspection  than  such  as  can  be  made  upon  such  a 
train  while  in  motion,  and  soon  afterwards  a  derailment  is  caused  by 
the  breaking  of  a  wheel,  the  company  is  not  liable  for  damages  to  a 
passenger  thus  injured,  but  it  is  damnum'  absque  injuria.^"* 

§  2795.    This  ftuestion  How  Submitted  to  a  Jury. — The  manner 

in  which  the  question  is  properly  submitted  to  a  jury  is  perhaps  well 
illustrated  by  a  case  determined  in  the  English  Court  of  Common 
Pleas,  where,  as  elsewhere  seen,^°^  the  measure  of  duty  of  a  carrier 
of  passengers  is  reasonable  or  ordinary  care.  It  appeared  that  in 
the  course  of  a  journey  from  P.  (a  junction  on  the  defendants'  line) 
to  London,  a  truck  which  had  been  received  from  another  road,  laden 
with  coal,  broke  down  in  consequence  of  the  fracture  of  an  axle,  and 
caused  a  collision  of  the  freight  train  with  a  passenger  train  in  which 
the  plaintifE  was  riding  as  a  passenger,  whereby  the  plaintiff  was 
injured.  The  truck  which  broke  down  belonged  to  another  company, 
whose  duty  it  was  to  keep  it  in  repair.  The  course  of  business  at  the 
junction  was  that  every  truck,  before  coming  on  to  the  defendants' 
line,  underwent  some  kind  of  an  examination  as  to  its  fitness  for 
travel.     This  particular  truck,  when  submitted  to  such  examination, 

train  was  passing  over  the  switch,  817;    Richardson  v.   Great  Eastern 

causing  a  derailment  of  the  car  upon  R.  Co.,  L.  R.  10  C.  P.  486. 

which  the  plaintifE  was  riding  and  ""  Frelsen  v.  Southern  &c.  R.  Co., 

injuring    him.     It    was    held    that  42  La.  An.  673;   s.  c.  7  "South.  Rep. 

there  was  evidence  of  negligence.  800.    This    decision   is   utterly    op- 

™  Palmer  v.  Delaware  &c.  Co.,  46  posed  to  all  law  and  judicial  prece- 

Hun  (N.  Y.)  486;  s.  c.  11  N.  Y.  St.  dent.    The   question    of   negligence 

Rep.  872;  s.  c.  aff'd  120  N.  Y.  170;  should  have  been  submitted  to  the 

24  N.  E.  Rep.  302;  30  N.  Y.  St.  Rep.  jury. 

^^Ante,  §  2744,  et  seq. 

259 


3  Thomp.  Neg.J         carriers  of  passengers. 

was  found  to  have  a  defective  spring,  and  a  serious  crack  in  one  of 
its  main  timbers,  and  it  was  accordingly  taken  upon  a  siding  and 
detained  there  four  or  five  days  for  the  purpose  of  having  a  new 
spring  put  on.  This  was  done  by  the  company  owning  the  truck. 
The  truck  (which  had  not  been  unloaded)  was  then  sent  on,  with  a 
direction  chalked  on  it  by  a  servant  of  the  company  owning  it  that 
it  should  "stop  at  Peterborough  for  repairs  when  empty."  Upon  a 
minute  examination  of  the  truck  after  the  accident,  it  was  found 
that  the  fore-axle,  which  was  three  and  a  half  inches  thick,  had 
across  it,  near  the  wheel,  an  old  crack  an  inch  and  a  quarter  deep, 
which  was  admitted  to  have  been  the  sole  cause  of  the  breakdown. 
There  was  conflicting  evidence  as  to  whether  or  not,  regard  being 
had  to  the  extent  of  the  traffic  at  the  Junction,  it  was  possible  to  have 
discovered  this  defect  in  the  axle  by  any  practicable  examination  at 
the  junction,  and  the  following  questions  were  submitted  to  the  jury : 
1.  Would  the  defect  in  the  axle  which  was  the  cause  of  the  accident 
have  been  discovered  or  discoverable  upon  any  fit  and  careful  exam- 
ination of  it  to  which  it  might  have  been  subjected  ?  2.  Was  it  the 
duty  of  the  defendants  to  examine  this  axle  by  scraping  off  the  dirt 
and  looking  minuteLy  at  it, — so  minutely  as  to  enable  them  to  see  the 
crack  and  so  to  prevent  or  remedy  the  mischief?  3.  If  that  was 
not  their  duty  upon  the  first  view  of  the  truck,  did  it  become  their 
duty  so  to  do  when,  upon  having  discovered  the  defects  [i.  e.,  the 
spring,  and  the  crack  in  the  main  timber],  they  ordered  it  to  be  re- 
paired, and  it  remained  four  or  five  days  on  their  premises  for  the 
purpose?  The  jury  answered  the  first  question  in  the  affirmative 
and  the  second  in  the  negative;  and  to  the  third  question  they 
answered,  "It  was  their  duty  to  require  from  the  wagon  company 
[the  company  owning  the  truck]  some  distinct  assurance  that  it  had 
been  thoroughly  examined  and  repaired."  The  learned  Judge  thought 
the  last  answer  immaterial,  and  directed  a  verdict  for  the  defendants, 
reserving  leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  him  for 
an  agreed  sum  if,  upon  the  facts  and  findings  of  the  jury,  the  court 
should  be  of  opinion  that  the  defendants  were  guilty  of  negligence. 
Upon  these  findings  the  plaintiff  was  held  to  be  entitled  to  a  verdict ; 
for,  although  it  might  not  have  been  the  duty  of  the  defendants 
themselves  to  cause  the  truck  to  be  properly  examined  and  repaired 
upon  its  arrival  at  the  Junction,  nevertheless  it  was  somebody's  duty 
to  do  it,  and  the  defendants  were  guilty  of  culpable  negligence  in  not 
satisfying  themselves  that  a  proper  examination  had  taken  place 
before  they  allowed  the  truck  to  proceed.'"^ 

"«  Richardson  v.  Great  Eastern  R.  Co.,  L.  R.  10  C.  P.  486. 
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§  2796.    Duty  of  a  Kailway  Carrier  in  Respect  of  the  Safety  of  its 

Roadway. — On  principle,  it  is  beyond  all  question  that  any  rule  of 
skill,  care  and  diligence  which  the  law  puts  upon  a  carrier  of  pas- 
sengers in  respect  of  the  safety  of  its  vehicles,  will  apply  equally  to 
him  in  respect  of  the  safety  of  his  roadways,  where  those  roadways 
belong  to  him  or  are  under  his  control.  It  has  been  well  laid  down 
that  a  railroad  company,  being  the  owner  of  its  road  as  well  as  of  its 
carriages,  is  bound  to  the  same  degree  of  diligence  and  skill  as  to  the 
condition  and  construction  of  its  road,  as  it  is  with  reference  to  the 
condition  and  construction  of  its  carriages.^"^  The  high  and  exact  de- 
gree of  care  imposed  by  the  law  upon  carriers  of  passengers,  as  already 
stated,'"^  extends  to  railway  carriers  of  passengers,  and  is  to  be  exer- 
cised by  them  in  providing  safe  roadbeds,  and  in  seeing  that  the  cross- 
ties  are  sound,  and  that  the  rails  are  securely  laid.^""  In  case  of  an 
injury  to  a  passenger  caused  by  a  defect  in  its  roadway,^^"  whether 
in  its  construction  or  in  its  reparation,^^^  such  as  a  broken  rail  or  a 
defective  cross-tie,^^^  the  presumption  of  negligence,  already  spoken 
of,  arises,  which  the  railway  company  can  repel  only  by  showing  that 
it  exercised  the  proper  degree  of  care  to  discover  the  defect,  and  to 
remedy  it  when  discovered;  it  is  not  sufficient  to  show  that  the  com- 
pany did  not  know  of  the  defeet.^^^  In  the  practical  application 
of  this  rule,  if  the  plaintifE  establishes  the  fact  that  the  accident  was 
caused  by  the  defective  construction  of  the  roadway,  of  a  bridge,  of 
the  track,  or  of  the  fastenings  of  a  rail  at  the  point  where  the  acci- 
dent occurred,  he  raises  this  presumption  of  negligence,  which  the 
carrier  must  rebut  or  pay  damages.^^*     The  rule  of  the  text  does 

°"  McElroy  v.  Nashua  &c.  R.  Corp.,  ^  Pershing  v.  Chicago  &c.  R.  Co., 

4  Gush.  (Mass.)  400,  402,  per  Shaw,  71  Iowa  561;  s.  c.  32  N.  W.  Rep.  488. 

C.  J.;  Hanley  v.  Harlem  &c.  R.  Co.,  "'''Arkansas  &c.  R.  Co.  v.  Griffith, 

Edm.  Sel.  Gas.   (N.  Y.)   359;   Union  63  Ark.  491;  s.  c.  39  S.  W.  Rep.  550. 

&c.  R.  Co.  V.  Hand,  7  Kan.  380,  392;  »' Arkansas  &c.  R.  Go.  v.  Griffith, 

Virginia  &c.   R.   Go.  v.   Sanger,   15  63  Ark.  491;  s.  c.  39  S.  W.  Rep.  550. 

Gratt.  (Va.)  230,  236;  Nashville  &c.  '"Pershing  v.  Chicago  &c.  R.  Co., 

R.  Go.  V.  Messino,  1  Sneed  (Tenn.)  71  Iowa  561;  s.  c.  32  N.  W.  Rep.  488. 

220.    Judicious  observations  on  this  The  poverty  of  the  railway  company 

subject  will   be   found   in   Interna-  —the  fact  that  it  is  struggling  for 

tional  &c.  R.  Go.  v.  Halloren,  53  Tex.  existence  and  expending  all  its  earn- 

46,  53,  opinion  by  Bonner,  J.  ings  and  more  upon  its  road, — will 

™*.4.n*e,  §  2722,  et  seq.  be  no  defense  to  an  action  for  a 

™°McFee  v.  Vicksburg  &c.  R.  Co.,  breach   of  its   contract  to  carry  a 

42  La.  An.  790;  s.  c.  7  South.  Rep.  passenger,   which  breach  has  been 

720.  rendered  necessary  by  the  bad,  di- 

"°  Palmer  v.  Delaware  &c.  Canal  lapidated  and  ruinous  condition  of 

Co.,  11  N.  Y.  St.  Rep.  872;   s.  c.  46  its  road,  and  by  the  old,  worn,  and 

Hun  (N.  Y.)  488;  s.  c.  afE'd  120  N.  Y.  bad  condition  of  its  two  engines,  one 

170;  30  N.  Y.  St.  Rep.  817;  Seybolt  of  which  has  broken  down  and  is  in 

v.  New  York  &c.  R.  Co.,  95  N.  Y.  the  shop  for  repairs:     Hansley  v. 

562;  McCafferty  v.  Pennsylvania  R.  Jamesvllle  &c.  R.  Co.,  115  N.  C.  602; 

COj,  193  Pa.  St.  339;  s.  c.  44  Atl.  Rep.  s.  c.  117  N.  C.  565;  32  L.  R.  A.  543; 

43K  23  S.  E3.  Rep.  443. 
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not  make  the  carrier  an  insurer  against  defects  in  his  roadbed  or 
other  means  of  transportation ;  nor  does  it  demand  of  him  the  doing 
of  things  which  are  practically  impossible:  in  order  to  charge  him 
with  liability  for  an  injury  arising  from  an  accident  through  such  a 
defect,  it  must  have  been  such  as  might  have  been  discovered  and 
remedied  before  the  accident,  by  the  use  of  the  high  degree  of  care 
already  described.^^^  It  is  scarcely  necessary  to  say  that  the  care 
demanded  of  the  railway  company  in  the  safe  maintenance  of  its 
means  of  transportation,  extends  to  every  part  of  its  track,  and  must 
be  used  in  maintaining  safe  culverts  in  its  road,  as  well  as  in  other 
respects ;  and  while  nothing  is  demanded  of  a  railway  company  in  this 
respect  which  the  law  deems  unreasonable,  yet  it  is  not  a  correct  use 
of  legal  phraseology  to  describe  it  as  reasonable  care,  as  was  done 
in  one  case.*^" 

§  2797.  Further  of  this  Duty. — But  it  does  not  follow  from  a  con- 
sideration of  the  high  degree  of  care  which  the  law  imposes  upon 
the  carrier  in  this  respect,  that  he  is  bound  to  employ,  for  the  pur- 
pose of  making  inspections  and  reports  of  his  roadway,  persons  of 
extraordinary  skill  in  that  department  of  mechanics  or  engineering. 
It  is  obvious  at  a  glance  that  such  a  rule  would  be  impracticable; 
since  if  this  requirement  were  imposed  upon  all  carriers  there  would 
not  be  enough  men  of  this  degree  of  skill  to  go  round  and  serve  them 

"=  Houston  &c.   R.   Co.  v.  Norris  (Tex.  Civ.  App.),  55  S.  W.  Rep.  517. 

(Tex.  Civ.  App.),  41  S.  W.  Rep.  708  For   an   instruction    given    for   the 

(no  off.  rep.).     Even  where  a  pas-  plaintiff,  which  was  challenged  on 

senger    is   injured    in    such    a   pre-  the  ground  that  it  predicated  negli- 

sumptively  negligent  catastrophe  as  gence  in  the  care  of  its  track,  where 

the   breaking  of  a   railway  trestle,  the  petition  predicated  it  upon  neg- 

the  company  will  not  be  compelled  ligence  in  running  the  train  into  an 

to  pay  damages  if  all  the  evidence  open  siding,  but  which  passed  mus- 

shows   that   there   was   in    fact   no  ter  on  the  view  that  the  expression 

negligence  imputable  to  it:   Wabash  "care  of  the  track,"  in  the  connec- 

&c.  R.  Co.  V.  Koenigsam,  13  111.  App.  tion  in  which  it  was  used,   meant 

505.  merely  care  of  the  track  with  refer- 

^^^  Stoher  v.  St.  Louis  &c.  R.  Co.,  ence  to  the  switch  being  in  proper 

91  Mo.  509;   s.  c.  4  S.  W.  Rep.  389.  position, — see   International   &c.   R. 

This  is  perhaps  the  proper  place  to  Co.  v.  Bibolet   (Tex.  Civ.  App.),  57 

make  the   caution  that  an  instruo  S.  W.  Rep.   974.     A  statute  requir- 

tion   imposing   on   a   railroad   com-  ing   the    locomotive    whistle    to    be 

pany  the  duty  to  so  build  and  keep  sounded  when  "any  person,  animal, 

its  bridges  in  repair  as  will  secure  or  other  obstruction  appears  on  the 

'the  reasonably  safe  passage  of  its  road,"  refers  only  to  human  leings 

trains  in  times  of  high  water,  etc.,  or  animals  which  would   or  might 

is  erroneous;  since  the  law  does  not  be  frightened  from  the  track  by  the 

make  the  company  an  insurer,  but  sound   of   the   whistle,   and   not  to 

only   compels   the   exercise   of   that  inanimate   objects,    such   as   a   rail 

high  degree  of  care  which  very  cau-  lying  across  the  track  which  derails 

tious  and  prudent  persons  would  ex-  a  train,  injuring  a  passenger  there- 

ercise    under    like    circumstances:  on:     Louisville   &c.    R.    Co.   v.    Mc- 

San  Antonio  &c.  R.   Co.  v.  Lynch  Kenna,  7  Lea  (Tenn.)  313. 
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all,  and  men  possessing  merely  ordinary  skill  would  be  thrown  out 
of  employment.  The  law  demands  the  employment  for  such  pur- 
poses of  persons  of  competent  skill.  Thus,  it  has  been  reasoned  that 
if  the  break  in  a  railroad  rail  is  a  sudden  fracture  brought  about  by 
cold  weather,  and  was  not  contributed  to  by  defects  in  the  track,  the 
company  is  not  liable,  provided  the  rail  was  such  as  a  person  of  com- 
petent skill  might  reasonably  presume,  upon  inspection,  to  be  froe 
from  liability  to  fracture. ^^^  An  intimation  of  the  highest  national 
court  is  that  the  carrier  will  exonerate  himself  where  he  employs  en- 
gineers and  mechanics  of  ordinary  skill;  for  that  court  reasons  that  a 
railroad  company  is  bound  to  prevent  a  landslide  in  a  cut  made  by  it, 
which  ordinary  skill  would  enable  engineers  to  foresee,  and  is  liable 
for  accidents  occurring  therefrom. ^^*  Eeasoning  upon  the  same 
plane,  another  court  has  held  that  a  railroad  company  is  not  liable 
for  the  insufficiency  of  its  culverts  in  an  unprecedented  storm  by 
reason  of  the  fact  that  the  danger  might  have  been  averted  if  known, 
where  the  degree  of  care  and  prudence  used  was  that  which  cautious 
and  prudent  persons  would  use  under  such  circumstances,  without 
reasonable  knowledge  that  such  a  storm  was  likely  to  occur.'^"  Ah- 
other  court,  which  is  not  behind  any  in  imposing  an  exact  degree  of 
care  and  skill  upon  railway  carriers  of  passengers,  has  held  that  the 
liability  of  a  railroad  company  for  injuries  to  a  passenger,  caused 
by  a  washout  at  a  culvert,  depends  upon  whether  due  care  and  skill 
were  exercised  in  the  construction  of  the  culvert,  or  whether  the 
want  thereof  contributed  to  the  accident,  and  not  alone  upon  whether 
the  accident  would  not  have  occurred  but  for  the  breaking  of  a  dam 
on  adjoining  property  not  under  the  company's  control.^^"  Another 
court,  shaving  this  doctrine  down  to  the  plane  of  reasonable  care,  has 
held  thab  a  railroad  company  is  not  bound  to  furnish  anything  bet- 
ter than  a  reasonably  good  track  for  the  transportation  of  passen- 
gers;'^^ and  it  may  be  concluded,  on  any  theory,  that  a  carrier  of 
passengers  is  not  obliged  to  adopt  an  appliance  from  the  mere  fact 
that  it  is  in  use  by  one  other  corporation,  where  there  is  nothing  to  call 
its  attention  to  the  fact  that  its  structure  as  it  stands  is  insecure  or  un- 
safe.'^^ 

§  2798.    Application  of  these  Principles  to  Washouts  Caused  by 
Extraordinary  Storms. — In  a  case  where  a  passenger  was  killed  by 

""  Missouri  &c.  R.  Co.  v.  Johnson,  ™  Bonner    v.    Wingate,    78    Tex. 

72  Tex.  95;  s.  c.  10  S.  W.  Rep.  325.  333;  s.  c.  14  S.  W.  Rep.  790. 

"'  Gleeson  v.  Virginia  &c.  R.  Co.,  ^='  Pattee  v.  Chicago  &c.  R.  Co.,  5 

140  U.  S.  435;  s.  c.  44  Alb.  L.  J.  33.  Dak.  267;  s.  c.  38  N.  W.  Rep.  435. 

""'Libby  v.  Maine  &c.  R.  Co.,  85  »""  Fox  v.  New  York,  70  Hun   (N. 

Me.  34;  s.  c.  20  L.  R.  A.  812;  26  Atl.  Y.)  181;  s.  c.  53  N.  Y.  St.  Rep.  902; 

Rep.  943.  24  N.  Y.  Supp.  43. 
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the  giving  way  of  a  railway  embankment  after  an  unusual  storm,  the 
Judicial  Committee  and  Lords  of  the  Privy  Council,  after  animad- 
verting upon  the  impracticability  of  laying  down  any  rule  upon  the 
subject  thought  that  the  railway  company  ought  to  have  constructed 
their  works  in  such  a  manner  as  to  be  capable  of  resisting  all  the 
violence  which,  in  the  climate  of  Canada,  where  the  accident  took 
place,  might  have  been  expected,  though  perhaps  rarely,  to  occur. 
In  other  words,  their  conclusion  was  that  a  railway  company  is  bound 
to  construct  their  roadway  so  that  it  will  resist  those  extraordinary 
floods  which  sometimes,  though  not  often,  occur}"^^  The  degree  of 
care  required  of  a  railroad  company  in  avoiding  the  dangers  of  rain- 
falls and  freshets  has  been  thus  stated :  "A  railroad  company  is  re- 
quired to  so  construct  its  roadbed  and  track  as  to  avoid  such  dangers 
as  could  be  reasonably  foreseen,  by  competent  and  skillful  engineers, 
might  be  occasioned  from  the  ordinary  rainfalls  and  freshets  inci- 
dent to  the  particular  section  of  the  country  through  which  it  is  con- 
structed. But  it  would  not  be  guilty  of  such  culpable  negligence  as 
to  make  it  liable  in  damages,  if  it  failed  to  provide  against  such 
extraordinary  floods  or  other  inevitable  casualties  caused  by  some  hid- 
den force  of  nature,  unknown  to  common  experience,  and  which 
could  not  have  been  reasonably  anticipated  by  the  ordinary  engineer- 
ing skill  and  experience  required  in  the  prudent  construction  of  such 
railroad.  If  an  accident  should  happen  from  such  cause,  on  a  road- 
bed and  track  which  had  been  properly  constructed  and  kept  in  good 
repair,  when  the  agents  and  employes  in  charge  of  the  train  were  in 
the  due  exercise  of  that  degree  of  caution  and  prudence  necessary  at 
all  times,  and  when  they  did  not  have,  from  information  conveyed 

^'  Great  Western  R.  Co.  v.  Braid,  in  banc,  on  the  ground  that  there 
1  Moo.  P.  C.  C.  (N.  S.)  101;  s.  c.  9  was  no  evidence  of  negligence. 
Jur.  (N.  S.)  339;  11  Week.  Hep.  444;  Bramwell,  B.,  declared  that  "negli- 
8  L.  T.  (N.  S.)  31.  In  this  case  ref-  gence  must  be  shown  by  the  plaint- 
erence  is  made  to  the  case  of  With-  iff,"  and  that  the  defendants  were 
ers  V.  North  Kent  R.  Co.,  3  Hurl.  &  bound  to  know  only  that  which 
N.  969;  s.  c:  27  L.  J.  (Bxch.)  417;  at  could  be  known  by  the  exercise  of 
nisi  prius,  1  Fost.  &  Fin.  165,  which  ordinary  care  and  prudence;  other- 
is  cited  as  an  illustration  of  this,  wise  they  would  be  insurers  of  the 
Though  this  latter  case  contains  safety  of  the  passengers.  All  the 
some  expressions  which  are  not  law,  judges  thought  that  the  existence 
the  correct  result  was  no  doubt  of  the  line  for  five  years,  notwith- 
reached.  A  railway  embankment,  standing  the  country  was  subject  to 
consisting  of  sandy  soil,  after  hav-  floods,  was  evidence  that  there  was 
ing  stood  for  five  years  over  a  no  negligence.  The  observation  of 
marshy  ground,  was  washed  away  Baron  Bramwell  that  it  was  for  the 
by  an  extraordinary  storm  of  rain,  plaintiff  to  show  negligence,  ignores 
and  a  night  train  ran  off  the  track,  the  rule  which  obtains  in  nearly  all 
and  the  plaintiff,  a  passenger,  was  the  courts  that  the  fact  that  the  ac- 
injured.  A  verdict  was  returned  for  cident  happens  through  a  defect  in 
the  plaintiff;  the  judgment  upon  some  appliance  of  the  carrier  Is,  un- 
which  was  set  aside  by  the  court  explained,  evidence  of  negligence. 
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to  them,  or  from  their  own  personal  observation,  reasonable  grounds 
to  anticipate  impending  danger,  and  consequently  did  not  use  such 
extraordinary  precautions  as  might  have  otherwise  averted  it,  then 
the  law  characterizes  it  as  an  act  of  God,  or  such  inevitable  accident 
as  is  incident  to  all  human  work,  and  which  would  relieve  the  com- 
pany from  liability.  Even  under  the  rigid  rules  of  the  common 
law,  which  made  common  carriers  insurers  of  the  safe  delivery  of 
all  articles  committed  to  their  care,  such  cause  would  have  excused 
them."^2* 

§  2799.  Further  of  Sudden  Floods  and  Washouts. — Sudden  floods 
are  liable  to  happen,  especially  in  mountainous  and  hilly  countries,  in 
valleys,  canons  or  arroyos.  The  emplacements  of  railway  tracks 
ought  to  be  constructed  of  materials  sufficiently  strong  to  resist  them, 
such  as  stone  culverts  with  large  openings,  earth  embankments  well 


^  International  &c.  R.  Co.  v.  Hal- 
loren,  53  Tex.  46,  54;  s.  c.  37  Am. 
Rep.  744.  This  case  affords  the  fol- 
lowing application  of  these  princi- 
ples: In  the  language  of  the  court, 
the  undisputed  facts  showed  sub- 
stantially: "1.  That  defendant's  road 
was  of  first  class,  only  three  years 
old,  in  good  order  at  the  place  of 
the  accident,  and  that  the  ties  and 
iron  Were  sound  and  good.  2.  That 
in  the  latter  part  of  the  day  and 
about  dark  of  the  day  of  the  acci- 
dent, an  unprecedentedly  heavy  rain 
fell  in  that  locality,  which  was  not 
general,  but  which  caused  the  em- 
bankment to  give  way  under  the 
train  as  it  passed  over  the  place, 
and  thus  caused  the  disaster. 
3.  That  the  track  at  that  place  was 
sound  and  in  good  condition,  as  far 
as  could  be  seen,  only  one  hundred 
and  twenty-five  minutes  prior  to  the 
occurrence,  when  the  north-bound 
train  passed  over  it.  4.  That,  be- 
tween that  time  and  the  occurrence 
of  the  accident,  that  section  of  the 
road,  embracing  the  place  of  the  ac- 
cident, was  inspected  and  found  and 
left  in  good  condition,  and  was  still 
in  good  condition  at  the  time  the 
wrecked  train  ran  on  it,  as  far  as 
could  be  seen;  it  had  its  usual  ap- 
pearance to  an  engineer  who  had 
been  running  over  it  ever  since  the 
road  was  built.  5.  That  the  train 
and  engine  were  in  good  condition, 
having  been  so  found  on  examina- 
tion only  one  hour  before  the  acci- 
dent, and  were  properly  manned. 
6.  That  the  accident  occurred  sev- 


enty minutes  after  leaving  Pales- 
tine, and  sixteen  miles  from  that 
place,  when  the  train  was  running 
at  about  half  speed  on  a  track  which 
was  apparently  safe  at  all  times  for 
that  rate.  7.  That  it  had  rained 
during  the  day  at  Palestine,  but  not 
so  hard  as  to  make  it  necessary  to 
give  orders  in  reference  to  the 
track.  The  evidence,  as  thus  dis- 
closed by  the  record,"  continued  the 
court,  "shows  that  the  defendant 
company  had  used  a  commendable 
degree  of  skill,  prudence  and  vigi- 
lance, in  the  construction  and  man- 
agement of  its  road,  and  that  the 
misfortune  to  the  plaintiff  was  the 
result  of  one  of  those  inevitable  ac- 
cidents of  which  passengers  assume 
the  risk  and  for  which  the  law  does 
not  hold  the  company  responsible 
in  damages:"  International  &c.  R. 
Co.  V.  Halloren,  53  Tex.  46,  55-6. 
Where  a  railroad  crossed  a  mouth 
of  a  ravine,  or  arroyo,  partly  by  a 
bridge,  and  partly  by  an  embank- 
ment composed  of  materials  that 
would  not  resist  the  action  of  water, 
and  a  flood  washed  out  the  embank- 
ment, and  a  passenger  train  was 
precipitated  into  the  chasm  at  night, 
— it  was  held,  in  view  of  the  cir- 
cumstances, that  the  company  was 
liable,  but  that  its  liability  should 
be  predicated  upon  Its  want  of  care 
in  the  construction  of  its  road  at 
the  particular  place,  and  not  upon 
willful  negligence,  such  as  would 
warrant  the  giving  of  punitive  dam- 
ages: Kansas  &c.  R.  Co.  v.  Lundin, 
3  Colo.  94. 
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revetted  with  stone,  or  bridges  erected  upon  skeleton  work  such  as 
will  admit  of  the  free  passage  of  large  quantities  of  water;  and  the 
company  ought  to  be  held  liable  for  an  injury  to  a  passenger  caused 
by  the  wreck  of  a  passenger  train  in  a  so-called  "washout"  in  such  a 
place.  If  the  track  is  not  so  built  and  protected  as  to  be  proof 
against  "washouts"  such  as  are  liable  to  occur  in  the  particular  cli- 
mate or  district  of  country,  then,  in  time  of  a  storm,  the  rights  of 
passengers  demand  that  a  system  of  inspection  and  signaling  should 
be  put  in  force  by  the  company  and  maintained,  which  will  apprise 
those  in  charge  of  a  passenger  train  of  the  existence  of  a  "washout" 
or  of  a  portion  of  the  track  made  dangerous  by  a  storm;  and  the 
courts  ought  not  to  be  ingenious  in  inventing  excuses  for  railroad 
companies  which  kill  their  passengers  through  negligence  in  this 
respect.  Although  a  railroad  bridge  may  have  been  weakened  by 
a  sudden  and  unprecedented  flood,  yet  if  there  has  been  time  to  dis- 
cover the  fact  and  to  put  those  in  charge  of  a  train  on  their  guard 
before  they  attempt  to  pass  over  it,  the  railway  company  will  be  liable 
for  injuries  resulting  from  the  giving  way  of  the  bridge  while  the 
train  is  passing  over  it.^^"  The  severest  storm  which  happens  in  a 
particular  climate  or  district  of  our  country  within  recent  memory 
is  always  called  "unprecedented."  Eailroad  carriers  of  passengers 
ought  not  to  be  indulged  in  making  their  roadbed  and  structures  so 
weak  that  they  will  give  way  during  such  storms  as  may  happen  in 
the  climate  and  district,  although  they  may  be  a  little  more  severe, 
and  may  bring  down  a  little  greater  flood  than  any  which  have  pre- 
viously happened  within  a  recent  period.  The  storm  may  be  "un- 
precedented" and  yet,  if  the  drainage  devised  to  relieve  the  embank- 
ment of  the  railroad  of  an  excessive  pressure  of  water  is  insufficient, 
negligence  may  be  imputed  to  the  company ;  and  it  will  not  be  relieved 
from  liability  by  the  fact  that  its  road  was  constructed  under  the 
supervision  of  a  competent  engineer,  and  that  the  drainage  at  the 
point  of  the  accident  was  provided  for  in  the  manner  directed  and  ap- 
proved by  him.^^'^  In  the  eastern  and  central  parts  of  the  United 
States  the  unprecedented  storms  so  often  spoken  of  in  judicial  opin- 
ions generally  take  place  over  a  wide  area  of  country,  so  as  to  admon- 
ish any  railway  management,  having  a  proper  system  of  inspection, 
of  their  existence.  The  agents  and  officers  of  the  railroad  therefore 
have  knowledge  that  great  floods  may  have  made  their  track  or 
bridges  unsafe  at  particular  places.  They  are  clearly  bound  to  act 
upon  that  knowledge,  and,  so  far  as  there  is  time  and  opportunity, 

==»  Louisville  &c.  R.  Co.  v.  Thomp-     derson,  94  Pa.  St.  351;  s.  c.  39  Am. 
son,  107  Ind.  442.  Rep.  787. 

=""' Philadelphia  &c.  R.  Co.  v.  An- 
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to  take  measures  to  protect  their  passengers  from  injury ;  and  if  their 
passengers  are  injured  from  such  a  source,  the  legal  presumption  will 
be  that  it  was  the  result  of  negligence.^^^  On  the  other  hand,  in 
mountainous  districts  in  the  western  and  southwestern  portions  of  our 
country,  small  arroyos  are  sometimes  visited  with  waterspouts,  or 
by  sudden,  violent  and  excessive  rainfalls  which  send  sudden  and 
great  volumes  of  water  down  the  channels  of  rivers,  or  over  the  dry 
beds  of  canons,  sweeping  everything  in  their  wake.  The  best  sys- 
tem of  inspection  and  signaling  may  be  applied  to  discover  and  to 
advise  an  approaching  passenger  train  of  a  "washout"  proceeding 
from  such  a  source;  and  where  a  passenger  train  is  wrecked  under 
such  conditions,  the  company  ought  not  to  be  held  liable,  for  it  has 
not  failed  in  the  exercise  of  the  high  degree  of  care  which  the  law 
puts  upon  it.''^^  In  an  action  by  a  passenger  for  an  injury  sustained 
in  an  accident  to  the  defendant's  train  from  the  undermining  of  an 
embankment  by  one  of  the  numerous  "unprecedented"  storms  occur- 
ring in  all  parts  of  the  country,  it  was  held  that  the  defendant  was 
entitled  to  an  instruction  to  the  effect  that  if  it,  out  of  abundant 
caution,  after  the  accident,  altered  its  embankment,  this  fact  was  not 
to  be  taken  into  consideration.^^^ 

§  2800.  Further  of  this  Subject. — The  care  to  be  applied  by  a 
railway  company  in  respect  of  its  road  is  not  to  be  tested  by  the 
standard  of  the  judgment  of  experienced,  railroad  men,  and  an  in^ 
struction  which  so  tells  the  jury  is  properly  refused.^^"     Numerous 

"'  Louisville  &c.  R.  Co.  v.  Thomp-  it  liable  for  an  injury  to  an  express 

son,  107  Ind.  442;  s.  c.  5  West.  Rep.  agent  by  the  collapse  of  the  bridge 

833.  while  the  train  in  which  he  was  rid- 

™  An  example  of  what  is  here  said  ing  was  crossing  it,  after  an  unusu- 

Is  furnished  by  International  &c.  R.  ally  severe  storm,  in  which  a  bent 

Co.  V.  Halloren,  53  Tex.  46;   s.  c.  37  was   washed   out,   in   failing   to   in- 

Am.  Rep.   744.     For  a  similar  case  spect   the    bridge   before   the   train 

in  Virginia,   where   a  similar   con-  went  upon  it:     Cobb  v.  St.  Louis  &c. 

elusion     was     reached     on     similar  R.  Co.,  149  Mo.  609;   s.  c.  13  Am.  & 

grounds,  see  Norfolk  &c.  R.  Co.  v.  Eng.  Rail.  Cas.  (N.  S.)  632;  50  S.  W. 

Marshall,  90  Va.  836;   s.  c.  20  S.  E.  Rep.   894;    distinguishing  American 

Rep.  823.     But  even  here  it  is  worth  Brewing   Asso.   v.    Talbot,    140    Mo. 

consideration      whether      the      law  674,   where   a  warehouse   fell   after 

should  not  hold  railway  companies  having  stood  for  six  years,  and  its 

to   the   obligation   of   so   construct-  fall  was   due  to  an  excessive  and 

Ing  their  roads  as  to  defend  them  unheard-of  rise  in  the   river;    and 

against  sudden  incursions  of  water  criticising  Fuchs  v.   St.  Louis,  133 

due  to  mountain  cloud-bursts.  Mo.  168;    s.  c.  34  L.  R.  A.  118, — a 

'""Ely  V.  St.  Louis  &c.  R.  Co.,  77  case  in  which  the  city  of  St.  Louis 

Mo.  34.     It  was  held  that  a  railroad  was  held  liable  for  negligence  be- 

company  which  knew  of  the  danger-  cause  it  did  not  anticipate  and  pro- 

ous  character  of  a  stream  crossed  by  vide    against    an    explosion    in    a 

its  track,  and  that  the  bridge  over  sewer:    something  never  known  to 

the  stream  was  liable  to  be  injured  have  occurred  before, 
in  case  of  a  severe  storm,  was  guilty        '^  Missouri  &c.  R.  Co.  v.  Jarrad, 

of  such  negligence  as  would  render  65  Tex.  560.    An  allegation  that  de- 
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expressions  of  opinion  upon  this  subject  have  been  given  in  a  pre- 
ceding article  ;^'^  but  in  later  decisions,  the  courts  have  repeated  the 
doctrine  that  a  railroad  company  is  bound  to  see  that  the  road  and 
all  its  appurtenances  are  in  perfect  order,  and  free  from  any  defect 
which  the  utmost  vigilance,  aided  by  the  highest  degree  of  knowledge 
and  skill,  could  discover  or  prevent  f^  and  that  such  a  company  should 
inspect  its  lines  with  more  than  ordinary  promptitude  under  circum- 
stances of  more  than  ordinary  peril, — as  in  case  of  violent  storms, — 
particularly  those  portions  which  are  most  liable  to  injury  by  storm 
or  flood,  and  that  this  vigilance  should  be  in  proportion  to  the  peril.''' 
The  courts  insist  upon  the  duty  of  a  careful,  shillful  and  continuous 
inspection.  Thus,  it  has  been  reasoned  that  a  railroad  company,  be- 
fore trusting  the  lives  of  passengers  upon  its  bridges,  must  carefully 
and  skillfully  test  the  material  used  therein ;  and  the  duty  of  inspec- 
tion continues  thereafter  during  their  use,  requiring  a  test  from 
time  to  time  to  ascertain  whether  they  are  being  impaired  by  use  or 
exposure  to  the  elements;''*  that  such  a  railroad  company  is  liable 
for  an  injury  to  a  passenger  resulting  from  a  derailment  of  cars  occa- 
sioned by  the  giving  way  of  rotten  and  unsafe  ties  in  the  roadbed, 
where  the  defect  could  have  been  discovered  by  a  proper  discharge  of 
the  duty  of  inspection,  in  time  to  avert  the  accident;"^  and  that  a 
mere  continued  spell  of  wet  weather,  with  a  fall  of  snow,  is  not  of 
itself  such  an  unexpected  and  unforeseen  contingency  as  will  release 
a  railroad  company  from  liability  to  a  passenger  for  injuries  result- 
ing to  him  from  the  failure  to  keep  the  track  in  repair."*  The  de- 
cisions also  impose  upon  railway  carriers  of  passengers  the  duty  of 
using  every  reasonable  precaution  to  prevent  injury  to  their  passen- 
gers from  roaming  cattle  upon  their  tracks, — such  as  the  construc- 
tion of  a  fence  whose  want  renders  the  track  unsafe,  and  the  keeping 
of  a  proper  watch  by  a  fireman,  where  the  engineer  is  unable  to  see 
both  sides  of  the  track  ;"^  and  of  removing  timber  and  bushes  along 

fendant's  car  in  which  plaintiff  was  Me.  34;  s.  c.  20  L.  R.  A.  812;  26  Atl. 

a  passenger  was  thrown  from  the  Rep.  943. 

roadbed   and   turned   over   the   em-  "'^Louisville  &c.  R.  Co.  v.  Snyder, 

bankment,  to  plaintiff's  injury,  "by  117  Ind.  435;   s.  c.  3  L.  R.  A.  434; 

the   gross  negligence,   carelessness,  20  N.  B.  Rep.  284. 

and  default  of  defendant  company,  ^  Furnish  v.  Missouri  &c.  R.  Co., 

its  agents,  servants,  and  employes,"  102   Mo.   438;    s.   c.   13   S.   W.   Rep. 

is  suflBcient  on  the  question  of  neg-  1044;   Rutherford  v.  Shreveport  &c. 

ligence,  without  alleging  particular  R.  Co.,  41  La.  An.  793;  s.  c.  41  Am. 

negligent  acts:     Gulf  &c.  R.  Co.  v.  &  Bng.  Rail.  Cas.  179;  6  South.  Rep. 

Smith,  74  Tex.  276;   s.  c.  11  S.  "W.  644. 

Rep.  1104.  "=°  Missouri  &c.  R.  Co.  v.  Johnson, 

''^Ante,  §  2722,  et  seg.  72  Tex.  95;  s.  c.  10  S.  W.  Rep.  325. 

'"^Palmer  v.  Delaware  &c.  Co.,  46  ""Fordyce    v.    Jackson,    56    Ark. 

Hun  (N.  Y.)  490;  s.  c.  affd  120  N.  Y.  594;  s.  c.  20  S.  W.  Rep.  528;  rehear- 

170.  ing  denied  in  56  Ark.  601;  s.  c.  20 

^  Libby  v.  Maine  &c.  R.  Co.,  85  S.  W.  Rep.  597. 
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their  tracks  on  their  lands,  so  as  to  keep  the  engineer's  view  unob- 
Btructed.'^* 

§  2801.  Application  of  these  Principles  to  Cases  where  Rails,  Axle- 
trees,  etc.,  are  Broken  by  Frost. — The  fact  has  been  developed  by 
testimony  in  at  least  one  case  that  good  and  perfectly  sound  rails  will 
break  in  cold  weather  when  the  track  is  in  perfect  order ;  and,  so  far 
as  is  known,  there  is  no  way  of  preventing  such  accidents,  except, 
possibly,  to  increase  the  size  of  the  rails  to  dimensions  greater  than 
those  in  common  nse.^''  Suppose  that  such  an  accident  has  happened, 
and  it  appears  from  undisputed  evidence  that  the  rail  which  broke  was, 
previous  to  the  accident,  a  sound  rail,  of  the  usual  and  a  good  size, 
and  made  of  good,  sound,  and  solid  iron;  that  the  breaks  were  per- 
fectly new  and  bright;  that  no  fracture  or  crack  was  discovered  in 
the  pieces  broken  off;  that  the  end  of  the  rail  made  a  good  joint,  was 
perfect,  not  battered  down,  and  in  good  order;  that  the  chair  was 
good ;  that  the  ties  were  likewise  good,  and  sufficiently  thick  to  support 
the  rail;  that  there  was  a  sufficient  number  of  them;  that  they  were 
sufficiently  close  together  to  give  a  good  bearing  for  the  rail;  and 
that  the  road  was  well  ballasted  with  gravel  around  the  ties.  Under 
such  evidence,  there  is  no  case  to  go  to  the  jury,  and  the  judge  ought 
to  grant  a  nonsuit.^** 


'^Louisville  &c.  R.  Co.  v.  Ritter, 
85  Ky.  368;  s.  c.  3  S.  W.  Rep.  591. 

""  See  McPadden  v.  New  York  &c. 
R.  Co.,  44  N.  Y.  478. 

'"McPadden  v.  New  York  &c.  R. 
Co.,  44  N.  Y.  478;  reversing  s.  c.  47 
Barb.  (N.  Y.)  247.  Where  the  axle- 
tree  of  a  coach  broke  on  a  cold  day, 
in  consequence  of  which  a  passen- 
ger was  injured,  and  the  defense 
was  that  the  breaking  happened  in 
consequence  of  frost,  the  trial  court 
declined  to  give  the  following  in- 
structions at  the  request  of  the  de- 
fendants: (1.)  "If  the  jury  believe 
from  the  evidence  that  the  cause  of 
the  accident  which  occasioned  the 
plaintiff's  injury  was  the  breaking 
of  the  axletree  of  the  defendants' 
coach  from  frost,  and  not  from  any 
defect  in  the  axletree,  then  they 
should  find  for  the  defendants. 
(2.)  If  the  jury  believe  from  the 
evidence  that  the  cause  of  the  acci- 
dent which  occasioned  the  plain- 
tiff's injury  was  the  breaking  of  the 
axletree  of  the  coach  from  frost, 
and  not  from  any  defect  in  the  coach 
or  in  the  axletree,  then,  whether  the 
coach  was  old  and  defective  or  not, 


they  should  find  for  the  defendants. 
(3.)  If  the  jury  believe  from  the 
evidence  that  it  is  equally  as  prob- 
able that  the  axletree  broke  from 
the  effect  of  the  frost  as*  from  any 
defect  in  the  coach  or  in  the  axle- 
tree,  then  the  jury  should  find  for 
the  defendants."  But  the  court,  on 
the  part  of  the  plaintiff,  instructed 
the  jury  as  follows:  "If  the  coach 
might  have  been  constructed  in  a 
manner  that  would  have  obviated 
all  danger  from  frost,  and  still  have 
been  suitable  for  the  business  of  car- 
rying passengers,  or  if  the  defend- 
ants, by  housing  or  taking  the  ut- 
most care  of  their  coach  when  it  was 
not  running,  could  have  prevented 
the  action  of  the  frost,  then,  even 
if  the  axletree  did  break  from  frost, 
that  would  not  constitute  a  de- 
fense." These  rulings  were  held 
error,  the  Supreme  Court  saying: 
"The  Instruction  given  by  the  court 
for  the  plaintiff  was  doubtless  in- 
tended as  a  qualification  of  instruc- 
tions given  for  the  defendants;  but, 
in  any  light,  was  calculated  to  mis- 
lead the  jury,  and,  if  held  to  be  the 
law,  would  extend  the  liability  of 
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§  2802.  Rule  where  the  Accident  is  in  Part  Produced  by  an  Un- 
foreseen Cause. — If  there  were  no  rule  exacting  an  extraordinary 
degree  of  diligence  of  carriers  of  passengers,  still  it  would  not  be 
error  for  a  judge  to  refuse  to  tell  a  jury  that  if  the  injury  was  pro- 
duced in  part  by  an  unforeseen  cause,  and  in  part  by  a  cause  at- 
tributable to  negligence,  the  plaintifE  could  not  recover.^*^     It  has 


common  carriers  of  passengers  to  a 
most  unreasonable  point.  Common 
carriers  of  passengers  are  not  insur- 
ers against  all  injury  or  damage. 
Although  the  law  requires  the  high- 
est degree  of  care  on  the  part  of  the 
defendants,  and  holds  them  liable 
for  slight  negligence,  it  does  not  re- 
quire of  them  unreasonable  or  im- 
practicable vigilance.  The  language 
of  the  law  must  be  viewed  in  a 
practicable  and  common-sense  light, 
and  so  applied  in  the  administra- 
tion of  justice.  What  is  reasonable 
and  practicable  under  one  condition 
of  things,  may  not  be  under  an- 
other. What  in  one  case  would  be 
accessible,  and  facilitate  the  con- 
venience and  safety  of  travel,  in  an- 
other and  under  different  circum- 
stances might  be  inaccessible,  and 
destructive  of  the  particular  enter- 
prise. The  axle  might  have  been 
constructed  of  wood,  or  other  ma- 
terial than  iron,  and  have  been,  per- 
haps, suitable  to  the  business,  which 
frost  would  not  affect;  and  yet,  upon 
the  whole,  not  have  been  as  safe,  or 
fit  for  the  particular  use.  The  hous- 
ing of  the  coach  might,  from  the 
condition  of  the  country,  have  been 
impracticable.  If  the  same  acts  of 
care  and  precaution,  practicable  in 
the  most  populous  countries  and  un- 
der the  most  favorable  circum- 
stances, were  required  to  fill  the 
measure  of  the  law  under  a  condi- 
tion of  things  entirely  different,  ex- 
isting in  a  new  country,  the  effect 
would  be  to  discourage  enterprises 
of  the  character  in  question,  and  to 
lessen  the  facilities  for  public  travel 
of  the  people  of  the  newer  portions 
of  our  country.  The  law  is  not  de- 
signed to  work  such  a  result.  The 
true  question  for  inquiry  was: 
Would  a  person  of  extraordinary 
prudence  and  caution.  Intending  to 
afford  the  greatest  security  to  pas- 
sengers and  at  the  same  time  afford 
reasonable  facilities  to  travel,  un- 
der all  the  circumstances  have  acted 
differently?    It  is  impossible  by  the 


use  of  language  to  define  negligence 
in  fact,  applicable  alike  to  all  cir- 
cumstances and  conditions  of 
things;  and  all  that  can  be  done  in 
determining,  in  any  given  case, 
whether  there  is  or  is  not  negli- 
gence, is,  in  view  of  all  the  sur- 
rounding facts,  the  nature  of  the 
means  employed,  and  the  character 
of  the  enterprise,  by  the  exercise  of 
the  reason  to  form  a  judgment  as 
to  whether  it  does  or  does  not  ex- 
ist:" Frink  v.  Potter,  17  111.  406, 
412;  citing  Beers  v.  Housatonic  R. 
Co.,  19  Conn.  566. 
■^  Brehm  v.  Great  Western  R.  Co., 

34  Barb.  (N.  Y.)  256.  See  also 
Palmer  v.  Andover,  2  Cush.  (Mass.) 
600;  Titcomb  v.  Fitchburg  R.  Co., 
12  Allen  (Mass.)  254;  Austin  v.  New 
Jersey  Steamboat  Co.,  43  N.  Y.  75; 
Lords  Bailiff-Jurats  of  Romney 
Marsh  v.  Trinity  House,  L.  R.  5 
Exch.  204;  s.  c.  aff'd  L.  R.  7  Bxch. 
247;  Atchison  v.  King,  9  Kan.  550; 
Clark  V.  Barrington,  41  N.  H.  52; 
Kelsey  v.  Glover,  15  Vt.  708;  Lower 
Macungie  Township  v.  Merkhoffer, 
71  Pa.  St.  276;  Hey  v.  Philadelphia, 
81  Pa.  St.  44;  Morse  v.  Richmond, 
41  Vt.  435;  Seigel  v.  Eisen,  41  Cal. 
109;  Tucker  v.  Henniker,  41  N.  H. 
317;  Winship  v.  Enfield,  42  N.  H. 
197;  Woodward  v.  Aborn,  35  Me. 
271;  Macauley  v.  New  York,  67  N.  Y. 
602;  Thomas  v.  Hook,  4  Phila.  (Pa.) 
119;  Holley  v.  Winooski  Turnpike 
Co.,  1  Aik.  (Vt.)  74;  Byrne  v.  Wil- 
son, Irish  Rep.  15  C.  L.  332;  Hunt 
V.  Pownal,  9  Vt.  411 ;  Powell  v.  Dev- 
eny,  3  Cush.  300;    Joliet  v.  Verley, 

35  111.  58;  Lacon  v.  Page,  48  111.  499; 
Aurora  v.  Pulfer,  56  111.  270;  Hull 
V.  Kansas  City,  54  Mo.  598;  Ward  v. 
North  Haven,  43  Conn.  148;  Bald- 
win V.  Greenwoods  Turnpike  Co.,  40 
Conn.  238.  Contra,  Wilson  v.  Sus- 
quehanna Turnpike  Co.,  21  Barb. 
(N.  Y.)  68;  Bigelow  v.  Reed,  51  Me. 
325;  Proctor  v.  Jennings,  6  Nev.  83. 
Compare  Parker  v.  Union  Woolen 
Co.,  42  Conn.  399. 
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been  held  no  error  to  refuse  to  charge  that  the  plaintiff  could  not 
recover  unless  there  was  some  apparent  source  of  danger  to  the  em- 
bankment which  gave  way.'*^  Carriers  of  passengers  are  answerable 
even  for  the  negligence  of  another  railroad  company  over  whose  road 
they  run  their  cars, — as,  where  a  train  is  thrown  from  the  track  by  a 
switch  belonging  to  another  company.^*^ 

§  2803.  What  Other  Latent  Defects  have  been  Held  Actionable — 
What  not  Actionable. — It  has  been  held  actionable  negligence  in  a 
railway  carrier  of  passengers  to  leave  the  brake  wheel  on  a  passenger 
car  unfastened,  where  the  application  of  the  air  brake  causes  the 
wheel  to  revolve  rapidly,  unless  it  is  fastened.'**  It  has  been 
held  that  a  railway  carrier  is  not  liable  to  a  passenger  injured  by 
her  clothing  catching  in  a  broken  spring  hook  used  to  fasten 
a  curtain  on  an  open  railway  car,  where  it  is  not  shown  at  what 
time  it  was  broken,  and  it  may  have  been  broken  during  the 
particular  trip, — such  hook  not  being  of  such  a  dangerous  character 
as  to  require  the  very  highest  degree  of  diligence  to  discover  and 
remove  it.'*^ 

§  2804.  Negligence  of  Manufacturer  or  Contractor  Imputed  to 
Carrier.'*" — The  exact  rule  of  skill  and  diligence  which  the  law  im- 
poses upon  the  carrier  to  the  end  that  his  means  of  transportation 
shall  be  safe,  would  be  substantially  frittered  away  if  the  courts  were 
to  hold  that  when  those  means  of  transportation  fail,  to  the  injury 
of  his  passengers,  the  carrier  can  shelter  himself  behind  the  negli- 
gence of  the  manufacturer  or  contractor  by  whom  they  were  originally 

"'  Brehm  v.  Great  Western  R.  Co.,  that,  three  months  before  the  acci- 

34  Barb.  (N.  Y.)  256.  dent,  the  axle  had  been  tested  by  the 

"'  McElroy  v.  Nashua  &c.  R.  Corp.,  best  approved  methods  in  use;  that 

4  Cush.   (Mass.)  400.  the  tender  had  been  inspected  before 

*"  Cleveland  &c.  R.  Co.  v.  McHen-  the  train  started  on  the  trip,  and 

ry,  47  111.  App.  301.  any  flaw  in  the  axle  could  not  have 

"^  Kelly  V.  New  York  &c.  R.  Co.,  been  detected  by  such  inspection  at 

109   N.   Y.   44;    s.   c.   11   Cent.   Rep.  that  time;    that  it  was  made  by  a 

874;   15  N.  E.  Rep.  879.     In  an  ac-  reputable     manufacturer,     and     re- 

tion  against  a  railroad  company  to  ceived  no  unusual  strain  before  it 

recover  for  injuries  received  by  the  broke;   that  the  train  was  running 

plaintiff     in     consequence     of     the  at  a   safe   rate   of   speed;    that   the 

'breaking  of  an  axle  under  a  loco-  road  was  in  ordinary  condition,  and 

motive  tender,  the  jury  found  gen-  that  the  employes  of  the  road  had 

erally   for   the    plaintiff;    and    also  been  guilty  of  no  act  of  negligence 

specially  that  the  defective  axle  was  in  particular.    It  was  held  that  the 

discoverable  by  a  practicable  test,  defendant  was  entitled  to  judgment, 

and  that  the  same  broke  at  a  point  notwithstanding    the    general    ver- 

in  the   road  where  the  rails  were  diet:     Grand  Rapids  &c.  R.   Co.  v. 

short  and  the  ties  bad;  and  there  was  Boyd,  65  Ind.  526. 

also  a  special  finding,  in  answer  to  *">  This  section  is  cited  in  §§  3392, 

interrogatories    by    the    defendant,  3495. 
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made.  The  rule  which  exonerates  a  proprietor  from  the  payment 
of  damages  happening  through  the  negligence  of  an  independent 
contractor  doing  work  upon  his  premises,  has  no  application  to  the 
case  where  the  contractor  is  constructing  or  repairing  the  roadway 
or  vehicles  of  transportation  of  a  carrier  of  passengers.''*'  What- 
ever the  rule  may  be  in  other  relations,  when  the  question  involves 
the  duty  of  a  common  carrier  as  toward  his  passengers,  the  person 
constructing  his  machinery  or  appliances  becomes  his  alter  ego.  The 
doctrine  of  respondeat  superior  applies.  The  question  is  not  a  ques- 
tion of  the  personal  negligence  of  the  carrier,  but  it  is  equally  a 
question  of  the  negligence  of  the  agents  who  constructed  the  ma- 
chine. Thus,  where  the  accident  resulted  to  the  plaintiff  from  the 
breaking  down  of  a  stand  erected  for  the  viewing  of  certain  races, 
which  had  been  built  by  competent  persons  and  leased  to  the  defend- 
ant, and  the  plaintiff  had  paid  to  defendant  a  compensation  for  ad- 
mission to  the  stand, — it  was  held  that  he  could  maintain  an  action 
against  the  defendant  for  the  damage  thus  sustained,  although  the 
defendant  was  himself  free  from  all  negligence,  and  had  employed  a 
competent  person  to  erect  the  stand.^**  In  like  manner,  where  an 
accident  occurred  by  the  washing  away  of  the  enibanhment  of  a  rail- 
road, caused  by  insufficient  drainage,  it  was  held  that  the  company 
would  not  be  relieved  of  liability,  by  showing  the  fact  that  the  road 
was  constructed  under  the  supervision  of  a  competent  engineer,  and 
that  the  drainage  at  the  point  of  the  accident  was  provided  for  in  a 
manner  directed  and  approved  by  him.^** 

§  2805.  Further  of  the  Negligence  of  the  Manufacturer  or  Con- 
tractor.^^"— So,  the  negligence  of  the  manufacturer  of  the  vehicles 
used  by  a  common  carrier  is,  in  theory  of  law,  the  negligence  of  the 
carrier  himself.  It  is  not  sufficient  that  the  carrier  assures  himself 
that  the  manufacturer  is  of  good  repute  in  his  business.  If  the 
manufacturer  has  failed  to  apply  a  reasonable  test  which  would  have 
ascertained  the  defect,  the  carrier  is  answerable  for  the  consequences 
of  this  negligence,  as  though  it  had  been  his  own.''^^  This  doctrine 
is  denied  by  the  Supreme  Court  of  Michigan,  but  upon  reasons  which 
are  believed  to  be  unsound.^^^     In  like  manner,  where  the  accident 

="Carrico  v.  West  Virginia  &c.  R.  16  Barb.  (N.  Y.)  353;   s.  c.  13  N.  Y. 

Co.,  39  W.  Va.  86;   s.  c.  24  L.  R.  A.  9;  Thomp.  Oarr.  Pass.  160;  Caldwell 

50;  19  S.  E.  Rep.  571.  v.    New   Jersey    Steamboat   Co.,    47 

«» Francis  v.  Cockrell,  L.  R.  5  Q.  N.  Y.  282;   Carroll  v.  Staten  Island 

B.  184.  R.  Co.,  58  N.  Y.  126;  Burns  v.  Cork 

»^»  Philadelphia  &c.  R.  Co.  v.  An-  &c.  R.  Co.,  Irish  Rep.  13  C.  L.   (N. 

derson,  94  Pa.  St.  351.  S.)    543. 

^  This  section  is  cited  in  §  3392.  ==^  Grand    Rapids    &c.    B,    Co.    v. 

"•  Hegeman  v.  Western  R.  Corp.,  Huntley,  38  Mich.  537. 
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arose  from  the  breaking  down  of  a  bridge,  the  fact  that  the  carrier 
may  have  engaged  the  services  of  competent  engineers,  though  a 
proper  matter  to  be  considered  on  the  question  of  negligence,  will 
not  exonerate  him,  if  the  work  is  deficient ;  since  this  is  only  one  ele- 
ment of  diligence;  he  is  still  bound  to  adopt  the  best  methods  and 
make  use  of  the  best  materials.^^^  He  is  also  under  a  continuing 
duty  of  inspection  and  repair.  So  also,  if  the  railway  company, 
while  using  its  track  for  the  carriage  of  passengers,  engages  in  a 
work  to  be  done  in  the  immediate  proximity  of  its  track,  negligence 
in  the  performance  of  which  would,  in  the  opinion  of  cautious  per- 
sons, endanger  the  passage  of  its  cars,  and  an  accident  to  a  passenger 
is  caused  by  an  obstruction  arising  from  negligence  in  the  perform- 
ance of  such  work,  the  company  must  pay  damages;  it  will  be  no  de- 
fense that  the  work  was  placed  in  the  hands  of  a  contractor,  and  that 
the  negligence  which  caused  the  injury  was  that  of  one  of  his  em- 
ployes. Thus,  through  the  negligence  of  the  servants  of  a  contractor 
for  the  doing  of  certain  stone-work  for  a  railway  company,  a  stone 
was  rolled  or  shaken  from  an  ernbankment,  and  rolled  under  the 
wheels  of  a  passenger  train,  throwing  a  car  from  the  track  and  in- 
juring a  passenger.     This  was  a  case  for  damages.^^* 


^'Grote  V.  Chester  &c.  R.  Co.,  2 
Bxch.  251;  s.  c.  5  Eng.  Rail.  Cas. 
649.  To  the  same  effect  is  Brehm 
V.  Great  Western  R.  Co.,  34  Barh. 
(N.  Y.)  256. 

'"'Virginia  &c.  R.  Co.  v.  Sanger, 
15  Gratt.  (Va.)  230.  The  case 
turned  chiefly  on  the  propriety  of 
the  instructions  to  the  jury.  It  fol- 
lows that  a  special  plea  by  the  car- 
rier, setting  up  the  following  facts, 
is  no  defense: — That  the  accident 
complained  of  happened  in  conse- 
quence of  a  fracture  in  a  crank-pin 
of  one  of  the  carriages  in  which  the 
plaintiff  was  being  carried  at  the 
time;  "that  the  said  fracture  was 
occasioned  by  an  original  defect  in 
the  material  and  construction  of  the 
crank-pin,  and  In  the  inside  or  cen- 
ter thereof,  which  said  defect,  be- 
fore the  said  fracture  occurred,  was 
not  capable  of  being  detected  by  the 
defendants  upon  due  and  proper  ex- 
amination or  observation;  that  the 
said  crank-pin  was  purchased,  to- 
gether with  the  said  locomotive  en- 
gine, by  the  defendants  in  the  due 
course  of  business,  from  competent 
manufacturers  thereof,  and  was  not 
made  by  the  defendants;  and  that 
on  the  day  In  the  said  first  count 
mentioned,  and  shortly  before  the 
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commencement  of  the  said  journey, 
the  defendants  duly  and  properly  ex- 
amined the  said  locomotive  engine 
and  crank-pin,  and  had  not,  at  any 
time  before  the  said  fracture,  any 
notice  of  the  said  defect  in  the 
crank-pin."  The  reason  given  for 
this  conclusion  is  that  this  plea  does 
not  contain  any  averment  as  to  the 
care  or  skill  applied  to  the  manu- 
facture of  the  engine,  or  as  to  the 
care  or  skill  exercised  by  them  in 
the  selection  or  inspection  of  it. 
All  the  averments  are  quite  consist- 
ent with  gross  and  culpable  care- 
lessness on  the  part  of  the  manu- 
facturers, and  with  gross  and  culp- 
able negligence  on  their  part  in  the 
purchase  of  it  from  the  manufac- 
turers. "If  they  had  been  them- 
selves the  manufacturers  of  the  en- 
gine, they  would  have  been  bound 
to  aver  and  prove  that  due  care  and 
skill  had  been  exercised  in  the  proc- 
ess of  its  manufacture.  Are  they 
to  be  relieved  from  legal  liability 
because  they  allege  that  they  have 
purchased  it  from  a  competent  man- 
ufacturer? I  think  that  would  be  a 
distinction  dangerous  to  the  public, 
and  that,  as  Alderson,  B.,  says,  'rail- 
way companies  might  buy  ill-con- 
structed or  unsafe  vehicles  and  the 
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§  2806.  Responsible  for  Slight  Negligence  of  Manufacturer  of  his 
Means  of  Transportation. — It  has  been  laid  down  in  an  important 
case,  after  much  consideration,  that  whether  a  railway  carrier  of 
passengers  manufactures  the  cars  and  engines  used  in  transporting 
passengers  or  procures  them  from  others,  it  is  responsible  that  the 
utmost  precaution,  care  and  skill  have  been  exercised  in  their  con- 
struction to  render  them  safe  and  sufficient.  When,  therefore,  a 
passenger  in  a  railroad  car  was  injured  by  the  breaking  of  one  of  the 
axles  in  consequence  of  a  latent  defect  which  could  not  be  discovered 
by  the  most  vigilant  external  examination,  it  was  held  that  the  com- 
pany was  responsible  to  him  for  damages,  although  it  purchased  the 
car  from  extensive  and  skillful  car-makers,  and  the  axle  was  procured 
from  a  manufacturer  of  skill  and  reputation,  if  the  defect  could 
have  been  discovered  in  the  process  of  manufacturing  the  axle  or  car 
by  the  application  of  any  test  known  to  men  skilled  in  such  business.^^' 

§  2807.  Competency  of  Manufacturer  or  Contractor  an  Evi- 
dentiary  Fact   Tending  to   Rebut   Presumption    of   Negligence. — 

On  the  contrary,  while  the  mere  fact  that  the  portion  of  the  carrier's 
means  of  transportation  which  has  failed,  was  constructed  by  a  compe- 
tent and  reputable  manufacturer  or  contractor,  will  not,  of  itself, 
exonerate  the  carrier, — ^yet  this  is  always  an  evidentiary  fact,  to  be 
considered  with  other  facts,  as  tending  to  show  that  the  accident 
which  happened  was  not  the  result  of  negligence,  but  that  it  was  the 
result  of  causes  which  were  not  preventable  by  the  high  degree  of 
care  and  skill  which  the  law  puts  upon  the  carrier ;  and  consequently, 
it  will  in  general  be  error  to  exclude  such  evidence.  Thus,  where  an 
accident  has  happened  from  the  breaking  of  some  portion  of  the 
carrier's  vehicle, — as,  for  instance,  a  car  wheel, — and  there  is  no 
complaint  that  the  train  was  not  driven  in  a  proper  manner  and  by 
competent  persons,  the  carrier  will  rebut  the  presumption  of  negli- 
gence, as  shown  in  another  section,^^"  arising  from  the  happening  of 
the  accident,  by  showing  that  the  wheel  was  the  work  of  a  skillful 
manufacturer,  and  that  it  was  of  the  kind  usually  employed  in  the 
service,  and  had  been  subjected  to  and  had  withstood  the  usual  tests.^^^ 

public  be  without  remedy:'"  Burns  in  Illinois  &c.  R.  Co.  v.  Phillips,  49 

v.  Cork  &c.  R.  Co.,  Irish  Rep.  13  C.  111.   234,  where  the  action  was  for 

L.    (N.   S.)    543;    opinion   by   Pigot,  injuries  received  by  the  explosion  of 

C.  J.  a   boiler   of   one   of   the   company's 

'^'  Hegeman  v.   Western   Railroad  locomotives,    injuring   the   plaintiff, 

Corp.,  13  N.  Y.  9;  s.  c.  Thomp.  Carr.  who     was     a     bystander.     Compare 

Pass.  160.  Losee  v.   Buchanan,   51   N.   Y.   476; 

''"Ante,  §  2754.  s.  c.  61  Barb.  (N.  Y.)  86;  1  Thomp. 

""Toledo  &c.  R.  Co.  v.  Beggs,  85  Neg.,    1st    ed.,    p.    4;     Marshall    v. 

111.  80.    This  was  the  rule  laid  down  "Wellwood,  38  N.  J.  L.  339;    Spen- 
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§  2808.  Degree  of  Care  Eequired  of  Company  Furnishing  Motive 
Power. — It  has  been  held  that  a  corporation  furnishing  the  motive 
potver  to  a  railroad  company,  and  not  acting  or  chartered  to  act  as 
a  common  carrier,  is  bound  to  use  no  more  than  the  ordinary  skill 
and  diligence  which  this  employment  reasonably  exacts,  and  is  only 
liable  for  a  corresponding  degree  of  negligence  or  unskillfulness.  It 
was  so  held  where  one  corporation,  by  means  of  its  own  engines  oper- 
ated by  its  own  servants,  hauled  the  passenger  trains  of  various  railway 
companies  across  a  bridge  and  through  a  tunnel,  to  a  general  depot 
at  which  all  were  accustomed  to  assemble  and  depart.''^'*  In  another 
case  it  was  ruled  that  a  railway  company  which  receives  on  its  track 
the  cars  of  another  company,  placing  them  under  the  control  of  its 
own  agents  and  servants,  and  drawing  them  by  its  own  locomotive 
on  its  own  road  to  their  place  of  destination,  assumes  towards  the 
passenger  thus  coming  upon  its  road  in  such  cars,  the  relation  of  a 
common  carrier  of  passengers,  together  with  all  the  liabilities  incident 
to  that  relation.'^'  But  whether  the  company  so  acting  be  technically 
a  common  carrier  of  passengers  or  not,  ought  not,  it  should  seem, 
to  make  any  practical  difference  in  the  measure  of  its  liability,  where 
a  passenger  in  one  of  the  coaches  which,  by  means  of  its  engine  and 
its  servants,  it  is  so  hauling,  is  hurt  through  the  negligence  of  its 
servants,  or  through  the  failure  of  its  portion  of  the  means  of  trans- 
portation. Any  debate  about  degrees  of  negligence  in  such  a  case 
would  be  misleading;  for  "when  carriers  undertake  to  convey  persons 
by  the  powerful  but  dangerous  agency  of  steam,  public  policy  and 
safety  require  that  they  be  held  to  the  greatest  possible  care  and  dili- 
gence. Any  negligence  in  such  cases  may  well  deserve  the  epithet 
of 


§  2809.   Presumption  of  Negligence  from  Derailment  of  Train.^*^ — 

The  rule  that  a  presumption  of  negligence  arises  against  the  carrier 
from  the  happening  of  an  accident  from  the  failure  of  some  of  his 

cer  V.  Campbell,  9  Watts  &  S.  (Pa.)  Thomp.    Carr.    Pass.    160,    is   more 

32;  Witte  v.  Hague,  2  Dow.  &  Ry.  stringent. 

33;  Jones  v.  Yeager,  2  Dill.  (U.  S.)  ^'Keep  v.  Union  R.  &c.  Co.,  9  Fed. 

64;    Morris  v.  Gleason,  1  111.  App.  Rep.  625;   s.  c.  3  McCrary   (U.  S.) 

510;  Allerton  Packing  Co.  v.  Bgan,  208.    The  soundness  of  this  reason- 

86  III.  253;  s.  c.  18  Alb.  L.  J.  295;  10  ing  may  well  be  doubted. 

Chic.  Leg.  N.  169;  Keegan  v.  West-  =="  Schopman  v.  Boston  &c.  R.  Co., 

ern  R.  Corp.,  8  N.  Y.  175;  s.  c.  Seld.  9  Cush.  (Mass.)  24. 

Notes  (N.  Y.)  44;  Gayzer  v.  Taylor,  ~  Philadelphia  &c.  R.  Co.  v.  Der- 

10  Gray  (Mass.)  274;  Noyes  v.  Smith,  by,  14  How.   (U.  S.)  468,  486;   s.  c. 

28  Vt.  59;   Columbus  &c.  R.  Co.  v.  Thomp.  Carr.  Pass.  31;    Steamboat 

Arnold,  31  Ind.  177.     The  rule  of  the  New  World  v.  King,  16  How.  (U.  S.) 

New  York  Court  of  Appeals,  as  em-  469;  s.  c.  Thomp.  Carr.  Pass.  175. 

bodied  in  the  case  of  Hegeman  v.  '°'  This  section  is  cited  in  §§  3485, 

Western  R.  Corp.,  13  N.  Y.  9;  s.  c.  3508. 
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means  of  transportation,'""  applies  in  cases  where  a  passenger  train  or 
car  runs  off  the  track;  the  mere  fact  of  the  train  becoming  derailed 
raises  an  inference  of  negligence  against  the  railroad  company,  which 
it  must  rebut,  or  pay  damages  to  the  passengers  who  have  been  in- 
jured.'°'  Carrying  out  this  principle,  it  has  been  held,  in  such  an  ac- 
tion, error  to  instruct  the  jury  that  "there  is  no  presumption  that 
the  rail  was  broken  before  this  train  reached  it;  and  if  the  plaintiff 
claims  that  it  was,  the  burden  of  proof  is  upon  him/'  This  instruc- 
tion ignores  and  reverses  the  principle  above  stated,  by  making  it 
incumbent  upon  the  injured  person  to  establish,  by  proof,  the  facts 
which  constitute  the  negligence  complained  of.  This  he  is  not  bound 
to  do.^°*  This  presumption  arises  where  a  train  or  a  car  is  thrown 
from  the  track  by  a  irolcen  rail,  as  well  as  where  the  derailment  pro- 
ceeds from  any  other  cause.^"^  Where  an  injury  to  a  passenger  is 
shown,  resulting  from  a  derailment  of  the  train  or  the  car  in  which 
he  is  riding,  the  presumption  of  negligence  which  arises  upon  proof 


"^Ante,  §  2754. 

*"  Curtis  V.  Rochester  &c.  R.  Co., 
18  N.  Y.  534;  Edgerton  v.  New  York 
&c.  R.  Co.,  39  N.  Y.  227;  Seital  v. 
Middlesex  &c.  R.  Co.,  lOd  Mass.  398; 
Sherlock  v.  Ailing,  44  Ind.  184  (col- 
lision between  vessels);  Pittsburgh 
&c.  R.  Co.  V.  Williams,  74  Ind.  462; 
Clevelan-^  &c.  R.  Co.  v.  Newell,  75 
Ind.  542.  See  also  Jeffersonville  R. 
Co.  V.  Hendricks,  26  Ind.  228;  Pitts- 
burgh &c.  R.  Co.  V.  Thompson,  56 
111.  138;  Sullivan  v.  Philadelphia  &c. 
R.  Co.,  30  Pa.  St.  234;  Baltimore  &c. 
R.  Co.  V.  Worthington,  21  Md.  275; 
Yonge  V.  Kinney,  28  Ga.  1;  Zemp  v. 
Railroad  Co.,  9  Rich.  L.  (S.  C.)  84; 
New  Orleans  &c.  R.  Co.  v.  AUbritton, 
38  Miss.  242;  Higgins  v.  Hannibal 
&c.  R.  Co.,  36  Mo.  418;  Furnish  v. 
Missouri  &c.  Co.,  102  Mo.  438;  s.  c. 
13  S.  W.  Rep.  1044;  Alabama  &c.  R. 
Co.  v.  Hill,  SS  Ala.  514;  s.  c.  47  Am. 
&  Eng.  Rail.  Cas."500;  9  South.  Rep. 
722;  Wabash  &c.  R.  Co.  v.  Fried- 
man, 41  111.  App.  270;  s.  "c.  rev'd  on 
•other  grounds  in  30  N.  B.  Rep.  353; 
Hipsley  "v.  Kansas  City  &c.  R.  Co., 
88  Mo.  348;  s.  c.  4  West.  Rep.  45; 
Dimmitt  v.  Hannibal  &c.  R.  Co.,  40 
Mo.  App.  654;  Norton  v.  St.  Louis 
&c.  R.  Co.,  40  Mo.  App.  642;  Mont- 
gomery &c.  R.  Co.  v.  Mallette,  92 
Ala.  209;  s.  c.  9  South.  Rep.  363; 
Southern  &c.  R.  Co.  v.  Walsh,  45 
Kan.  653;  s.  c.  26  Pac.  Rep.  45;  Por- 
dyce  V.  Withers,  1  Tex.  Civ.  App. 
540;  s.  c.  20  S.  W.  Rep.  766;  Meador 


V.  Missouri  &c.  R.  Co.  (Kan.),  61 
Pac.  Rep.  442;  Louisville  &c.  R.  Co. 
V.  Jones,  108  Ind.  551;  s.  c.  7  West. 
Rep.  33;  Atchison  &c.  R.  Co.  v.  El- 
der, 57  Kan.  312;  s.  c.  46  Pac.  Rep. 
310;  Chicago  &c.  R.  Co.  v.  Zernecke, 
59  Neb.  689;  si  c.  82  N.  W.  Rep.  26 
(under  a  statute);  St.  Louis  &c.  R. 
Co.  V.  Mitchell,  57  Ark.  418;  s.  c.  21  S. 
W.  Rep.  883;  Pershing  v.  Chicago  &c. 
R.  Co.,  71  Iowa  561;  s.  c.  32  N.  W. 
Rep.  488;  Bldridge  v.  Minneapolis  &c. 
R.  Co.,  32  Minn.  253;  Albion  Lumber 
Co.  V.  De  Nobra,  44  tT.  S.  App.  347; 
s.  c.  19  C.  C.  A.  168;  3  Am.  &  Eng. 
Rail.  Cas.  (N.  S.)  564;  72  Fed.  Rep. 
739;  Chicago  &c.  R.  Co.  v.  Grimm, 
25  Ind.  App.  494;  s.  c.  57  N.  E.  Rep. 
640;  Cleveland  &c.  R.  Co.  v.  Newell, 
104  Ind.  264;  s.  c.  1  West.  Rep.  890; 
Denver  &c.  R.  Co.  v.  Woodward,  4 
Colo.  1;  Chesapeake  &c.  R.  Co.  v. 
Howard,  14  App.  (D.  C.)  26"2;  Louis- 
ville &c.  R.  Co.  V.  Miller,  141  Ind. 
533;  s.  c.  37  N.  E.  Rep.  343.  In 
Texas  it  is-  laid  down  that  a  pre- 
sumption of  negligence,  as  matter 
of  law,  does  not  arise  from  the  fsict 
of  a  derailment  of  a  train  and  of  a 
consequent  injury  to  a  passenger 
riding  thereon :  Texas  &c.  R.  Co.  v. 
Buckalew,  3  Tex.  Civ.  App.  272;  s.  c. 
22  S.  W.  Rep.  994. 

'"Cleveland  &c.  R.  Co.  v.  Newell. 
75  Ind.  542. 

'^Post,  §  2811;  Cleveland  &c.  R. 
Co.  V.  Newell,  104  Ind.  264;  s.  c.  1 
West.  Rep.  890, 
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of  these  facts  can  only  be  rebutted  by  showing  either  that  the  accident 
was  in  fact  due  to  the  contributory  negligence  of  the  passenger,  or 
that  it  was  inevitable,  and  that  it  proceeded  from  something  against 
which  no  human  prudence  or  foresight  on  the  part  of  the  company 
could  provide.^*^ 

§  2810.  Further  of  the  Presumption  of  Negligence  from  the  Fact 
of  Derailment.^^' — Where  a  passenger  is  injured  by  the  derailment  of 
a  train,  he  is  only  required  to  show  that  he  was  injured  without  fault 
on  his  part;  the  law  then  presumes  negligence  upon  the  part  of  the 
carrier,  and  it  devolves  upon  the  carrier  to  remove  such  presump- 
tion.^"^ An  accurate  statement  of  the  rule  seems  to  be  that  the  fact 
of  such  an  accident  raises  a  prima  facie  presumption  of  negligence, 
which  the  railway  company  has  the  burden  of  overcoming,  by  clear 
and  explicit  proof  that  the  accident  could  not  have  been  avoided  by 
the  utmost  practicable  care  and  diligence.^"^ 


'™' Atchison  &c.  R.  Co.  v.  Elder,  57 
Kan.  312;  s.  c.  46  Pac.  Rep.  310; 
Meador  v.  Missouri  &c.  R.  Co.,  62 
Kan.  865;  s.  c.  61  Pac.  Rep.  442.  To 
the  same  effect,  see  Cleveland  &c.  R. 
Co.  V.  Newell,  104  Ind.  264;  s.  c.  1 
West.  Rep.  893. 

""  This  section  is  cited  in  §§  2827, 
3485. 

»"» Chicago  &c.  R.  Co.  v.  Grimm,  25 
Ind.  App.  494;  s.  c.  57  N.  E.  Rep. 
640.  It  has  been  said  that  the  pre- 
sumption can  only  be  overcome  by 
evidence  that  the  casualty  was  the 
result  of  an  inevitable  or  unavoid- 
able accident:  Louisville  &c.  R.  Co. 
V.  Jones,  108  Ind.  551;  s.  c.  7  West. 
Rep.  33;  Cleveland  &c.  R.  Co.  v. 
Newell,  104  Ind.  264;  s.  c.  54  Am. 
Rep.  312.  But  this  statement  seems 
to  go  beyond  the  true  rule,  since  it 
would  have  the  effect  of  making  the 
railway  company  an  insurer,  which 
we  have  seen  it  is  not:  Ante, 
§  2721. 

™  Louisville  &c.  R.  Co.  v.  Miller, 
141  Ind.  533;  s.  c.  37  N.  E.  Rep.  343. 
This  presumption  of  negligence  is 
not  overcome  where  there  is  no  evi- 
dence of  an  inspection  of  the  track 
or  of  the  car  by  a  competent  or 
proper  person,  and  where  it  is  not 
made  to  appear  by  the  defendant 
that  both  the  track  and  the  car  were 
in  good  condition:  St.  Louis  &c.  R. 
Co.  V.  Mitchell,  57  Ark.  418;  s.  c.  21 
S.  W.  Rep.  883.  It  was  not  overcome 
in  a  case  where  a  rail  of  a  narrow- 


gauge  railroad  had  been  forced  out 
of  its  place  by  a  defective  switch, 
either  in  consequence  of  the  rail  be- 
ing too  short,  or  from  the  clamp  of 
the  main  switch  bar  being  too  close 
to  the  end  of  the  rail,  or  from  both 
these  causes  combined;  nor  could  the 
defendant  rebut  the  presumption  by 
evidence  as  to  the  "usual"  distance 
on  other  narrow-gauge  roads  be- 
tween the  end  of  the  movable 
switch  rail  and  the  end  of  the  adja- 
cent permanent  rail;  since  evidence 
of  the  practice  of  other  companies 
operating  narrow  gauge  would  level 
the  question  down  to  one  of  ordi- 
nary care:  Denver  &c.  R.  Co.  v. 
Woodward,  4  Colo.  1.  Upon  a  prin- 
ciple already  explained,  the  question 
whether  the  defendant  has  succeed- 
ed in  rebutting  the  presumption  of 
negligence  arising  on  proof  of  the 
happening  of  such  an  accident,  is 
necessarily  a  question  for  the  jury: 
Eldridge  v.  Minneapolis  &c.  R.  Co., 
32  Minn.  253.  The  question  wheth- 
er, at  the  time  of  the  derailment, 
the  train  was  running  at  a  great 
speed,  is  also  a  question  for  the 
jury,  at  least  where  ordinary  minds 
might  differ:  Andrews  v.  Chicago 
&c.  R.  Co.,  86  Iowa  677;  s.  c.  12  Rail. 
&  Corp.  L.  J.  296;  52  Am.  &  Eng. 
Rail.  Cas.  252;  53  N.  W.  Rep.  399; 
Vol.  II,  §§  1873,  1876.  It  was  for 
the  jury  where  one  of  the  wheels  of 
a  car  broke  down  while  the  train 
was  running  at  a  very  rapid  speed, 
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§  2811.  Derailment  Caused  by  a  Broken  Rail. — Where  this  is  the 
cause  of  the  accident,  it  is  not  sufficient  for  the  defendant  to  show  that 
the  car  was  thrown  from  the  track  by  reason  of  the  breaking  of  a  rail 
sufficient  in  size  and  free  from  defects;  but  it  must  also  show  that 
such  broken  rail  had'  been  properly  laid  down  and  spiked  on  sound 
and  sufficient  cross-ties.  In  such  a  case,  it  is  not  error  to  refuse  to 
instruct  the  jury  that  the  company  has  performed  its  full  duty  as  a 
common  carrier  of  passengers,  when  it  has  furnished  for  their  carriage 
a  car  or  caboose  which  will  run  with  safety  upon  its  road,  but  will  be 
unable  to  resist  the  crash  when  thrown  from  its  track.^^"  On  the 
other  hand,  it  has  been  held  that  a  railroad  company  is  not  liable  for 
injuries  to  a  passenger  from  the  derailment  of  a  train  through  the 


causing  its  derailment,  on  account 
of  which  the  plaintiff,  who  was 
a  passenger,  sustained  personal 
injuries:  Chesapeake  &c.  R.  Co. 
V.  Howard,  14  App.  (D.  C.)  262. 
General  allegations  of  negligence 
sufficient  under  West  Virginia  Code, 
where  the  declaration  avers  that  the 
deceased  was  killed  hy  the  overset- 
ting and  throwing  down  of  the  rail- 
road car  in  which  he  was  being  car- 
ried as  a  passenger,  which  overset- 
ting and  throwing  down  were  the 
result  of  the  negligence  of  the  de- 
fendant: Searle  v.  Kanawha  &c.  R. 
Co.,  32  W.  Va.  370;  s.  c.  9  S.  B.  Rep. 
248.  Where  the  complaint  alleged 
that  the  plaintiff  was  a  passenger  on 
a  train  of  the  defendant  and  that 
she  sustained  injuries  by  reason  of 
the  derailment  of  the  train,  caused 
by  a  broken  rail  in  a  switch,  and  set 
out  defendant's  negligence  in  the 
construction  and  maintenance  of  the 
switch  with  great  particularity,  she 
was  not  required  to  prove  more  than 
general  allegations  of  negligence: 
Terre  Haute  &c.  R.  Co.  v.  Sheeks, 
155  Ind.  74;  s.  c.  56  N.  E.  Rep.  434. 
Where  a  passenger  sought  to  recov- 
er for  several  injuries  received  by 
the  overturning  of  a  railway  coach, 
it  was  error  to  instruct  the  jury 
that  unless  a  certain  specified  one 
of  the  injuries  was  caused  in  whole 
or  in  part  by  the  accident,  plaintiff 
could  not  recover,  even  though  the 
jury  were  told  in  another  instruc- 
tion that  if  they  found  for  plaintiff 
they  should  award  him  such  dam- 
ages as  would  compensate  him  for 
all  the  injuries  suffered:  Moore  v. 
Des  Moines  &c.  R.  Co.,  69  Iowa  491. 
This  principle  applies  to  the  derail- 


ment of  street  cars;  accordingly, 
where  a  passenger  was  injured  by  a 
street  car  leaving  the  track,  and 
running  into  a  tree,  it  was  held  that 
proof  of  the  happening  of  the  acci- 
dent was  sufficient  to  charge  the 
company  with  negligence,  and  to  put 
the  burden  upon  it  of  showing  that 
the  injuries  were  not  received 
through  its  fault:  Bergen  County 
Traction  Co.  v.  Demarest,  62  N.  J.  L. 
755.  The  presumption  of  negligence 
arising  from  the  happening  of  the 
accident  to  the  passenger  is  not 
waived  or  done  away  with  by  the 
fact  that  the  passenger  goes  beyond 
the  presumption,  and  undertakes  to 
prove  that  it  was  due  to  a  defect  in 
the  brakes:  Wood  v.  Roxborough 
&c.  R.  Co.  (Pa.),  12  Mont.  Co.  L. 
Rep.  155.  That  the  presumption 
arises  from  the  fact  of  a  collision 
injuring  a  passenger, — see  Albert!  v. 
New  York  &c.  R.  Co.,  118  N.  Y.  77; 
affirming  s.  c.  43  Hun  (N.  Y.)  421 
(passenger  occupying  a  berth  in  a 
sleeping  car  injured  in  a  collision 
between  the  car  and  the  door  of  an- 
other car,  in  a  passing  freight 
train).  Overturning  of  a  car  raises 
a  presumption  of  negligence:  Pel- 
ton  V.  Holbrook  (Ky.),  56  S.  W.  Rep. 
506  (not  to  be  off.  rep.);  Peoria  &c. 
R.  Co.  V.  Reynolds,  88  111.  418.  We 
may  merely  refer  to  the  remarkable 
case  of  a  derailment  arising  from  the 
use  of  broad-gauge  cars  on  a  nar- 
row-gauge track,  which,  of  course, 
was  held  evidence  of  negligence: 
East  Line  &c.  R.  Co.  v.  Smith,  65 
Tex.  167. 

™  Pittsburgh  &c.   R.  Co.  v.  Wil- 
liams, 74  Ind.  462. 
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breaking  of  a  rail,  due  to  the  severity  of  the  climate,  and  the  sudden 
variation  of  temperature,  and  not  to  any  want  of  care  or  skill  on  the 
part  of  the  company  in  selecting,  testing,  laying  or  using  such  rail.''^^ 
But  this  leaves  the  question  still  open  whether  a  railroad  company 
with  hundreds  of  human  lives  in  its  charge,  discharges  the  high 
measure  of  care  which  its  employment  demands  when  it  fails  to 
provide  rails  of  such  a  size  and  of  such  a  mode  of  construction  that 
they  will  resist  the  sudden  changes  of  climate  which  take  place  in 
the  latitude  where  the  railway  is  constructed.  Upon  this  subject,  it 
is  a  notorious  fact  that  accidents  from  the  breaking  of  rails  have 
greatly  declined  since  the  introduction  of  steel  rails  in  the  place  of 
iron  ones,  and  since  the  use  of  larger  rails,  in  place  of  the  smaller 
rails  with  which  railways  were  constructed  at  an  early  period  in  the 
development  of  this  mode  of  transportation.  In  a  case  where  it  was 
shown  that  the  company  had  supplied  a  piece  of  broken  rail  with  a 
piece  of  an  old  rail,  and  had  run  a  passenger  train  over  this  patched 
rail  at  the  speed  of  twenty-five  miles  an  hour,  it  was  held  that  this 
was  evidence  of  negligence. ^'^  Where  the  rail  which  broke  was  laid 
upon  a  sharp  curve,  and  had  been  in  use  there  for  sixteen  years,  and 
its  weight  had  been  reduced  from  sixty  to  fifty-five  pounds  per  yard, 
and  it  had  broken  some  months  before  and  had  been  repaired  by 
means  of  splices  or  side-bars,  and  was  greatly  weakened  by  the  wear 
and  the  fracture,  the  continued  use  of  it  in  that  condition  presented 
evidence  of  negligence.^'^ 

§  2812.  Derailment  Caused  by  Breaking  of  Wheel  through  Secret 
Defect. — In  a  leading  English  case  a  passenger  was  injured  in  con- 
sequence of  the  breaking  of  the  tire  to  a  wheel  of  a  railway  carriage 
in  consequence  of  an  air  bubble  which  had  remained  there  in  its 
original  manufacture.  It  was  shown  that  the  occasional  presence 
of  air  bubbles  in  the  tires  of  railway  car  wheels  could  not  be  prevented 
by  any  means  known  to  the  manufacturers  of  such  wheels,  and  that 
their  existence  could  not  be  discovered  by  any  known  tests.  It  was 
held  that  the  passenger  could  not  recover  damages  from  the  railway 
company.^^*     This  is  one  of  the  leading  English  cases  affirming  the 

''^  Canadian  &c.  R.  Co.  v.  Chali-  argued  in  ianc  before  Lush,  Mellor, 

foux,  22  Can.  S.  C.  721.  and    Blackburn,    JJ.     It   was   again 

^^  Peoria  &c.  R.  Co.  v.  Reynolds,  argued  on  appeal  in  the  Exchequer 

88  111.  418.  Chamber  (L.  R.  4  Q.  B.  379)  before 

™  McCafferty  v.  Pennsylvania  R.  Kelly,    C.    B.,    Byles,   Keating,   and 

Co.,  193  Pa.  St.  339;  s.  c.  44  Atl.  Rep.  Montague  Smith,  JJ.,  and  Channell 

435.  and     Bramwell,     BB.     But     query, 

"*  Readhead  v.  Midland  R.  Co.,  L.  whether  the  presence  of  air  bubbles 

R.  2  Q.  B.  412;   s.  c.  Thomp.  Carr.  can  not  he  discovered,  either  by  per- 

Pass.  124.       The  case  was  tried  at  cussion  or  by  the  X=ray? 
nisi  prius  before  Lush,  J.    It  was 
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proposition  that  a  common  carrier  of  passengers  is  not  an  insurer 
of  the  safety  of  his  vehicles,  hut  is  liable  only  for  negligence;  and 
as,  upon  the  whole  ease,  there  was  no  evidence  of  negligence,  it  was 
held  that  the  plaintiff  could  not  recover. 

§  2813.    Derailment  Caused  by  Giving  Way  of  the  Track. — The 

prima  facie  case  of  negligence  which  is  made  out  by  proving  the  mere 
fact  of  a  derailment^' °  is  not  rebutted,  where  the  derailment  has 
been  produced  by  the  giving  way  of  the  railway  track,  by  proving 
that  the  track  was  apparently  in  good  and  safe  condition,  if  there  were 
defects  rendering  it  unsafe  which,  by  the  exercise  of  care  and  skill, 
might  have  been  discovered  and  remedied;^''"  nor  where  it  is  proved 
that  the  train  was  being  run  at  a  high  rate  of  speed,  when  the 
track  was  known,  or  might  by  proper  skill  and  diligence  have  been 
known,  to  be  in  a  dangerous  condition;  nor  where  there  were  ob- 
structions on  the  track,  under  circumstances  of  danger,  and  the 
speed  of  the  train  proximately  contributed  to  the  injury;^''  nor  in 
case  the  derailment  was  caused  by  the  unsound  condition  of  the  ties, 
and  the  insecure  fastening  of  the  rails  to  them,  the  company  not 
being  relieved  from  liability  by  the  mere  fact  that  one  of  its  servants 
passed  over  the  track  on  the  same  night,  before  the  accident,  and  did 
not  discover  any  defect  in  the  rails.^''* 


'''Ante,  %  2754. 

""  Chicago  &c.  R.  Co.  v.  Lewis,  145 
111.  67;  s.  c.  33  N.  E.  Rep.  960. 

""  Chicago  &c.  R.  Co.  v.  Lewis,  145 
111.  67;  s.  c.  33  N.  E.  Rep.  960. 

='"  Chicago  &c.  R.  Co.  v.  Lewis,  145 
111.  67;  s.  c.  33  N.  E.  Rep.  960.  But 
another  court,  unduly  relaxing  the 
rule  which  has  been  established  for 
the  public  safety  in  this  regard,  has 
held  that  a  railway  company  is  not 
liable  for  an  injury  caused  by  the 
overturning  of  a  train  through  the 
sudden  weakening  of  its  track  In 
consequence  of  a  violent  storm,  un- 
less the  engineer  had  reason  to  sus- 
pect the  weakness  of  the  track,  and 
had  neglected  to  make  the  proper 
tests  to  ascertain  whether  it  was 
safe:  Ellet  v.  St.  Louis  &c.  R.  Co., 
76  Mo.  518.  It  should  have  been 
held  that  there  is  a  continuous  and 
exacting  duty  of  inspection,  to  the 
end  of  preventing  such  accidents, 
especially  in  a  climate  where  vio- 
lent storms  are  liable  to  occur  at 
almost  any  season  of  the  year. 
Where  some  of  the  cars  of  a  pas- 
senger train  were  thrown  from  the 
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track  in  consequence  of  the  track 
sinking  and  giving  way,  by  reason 
of  the  fact  that  local  rains  of  un- 
precedented extent  had  fallen  at  a 
particular  place  on  the  line  of  the 
road,  which  had  produced  near  the 
company's  embankment  a  temporary 
accumulation  of  water,  which  had 
softened  the  embankment,  so  that 
when  the  train  passed  over  it  it 
gave  way  under  the  weight  of  the 
engine  and  threw  some  of  the  pas- 
senger coaches  from  the  track, 
whereby  the  plaintiff  was  injured, 
— the  court  Instructed  the  jury  that 
the  liability  of  the  defendant  de- 
pended upon  "the  manner  and  speed 
of  running  the  train,  considering 
the  condition  of  the  track  and  the 
state  of  the  weather,  if  that  in  any 
way  superinduced  the  accident." 
It  was  held  that  this  instruction 
was  calculated  to  mislead  the  jury, 
by  making  the  liability  of  the  de- 
fendant turn  upon  the  dangerous 
condition  of  the  track  and  the  state 
of  the  weather,  without  submitting, 
in  the  same  connection,  the  ques- 
tion of  the  knowledge  of  this  condi- 
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§  2814.  Evidence  in  Case  of  Injuries  from  Derailments. — In  ac- 
tions for  damages  for  injuries  to  passengers  proceeding  from  this 
source,  evidence  of  other  defects  in  the  railroad  of  the  com- 
pany in  the  vicinity  of  the  accident,  is  admissible, — not  for  the 
purpose  of  proving  a  defect  at  the  place  of  the  accident,  but  for  the 
purpose  of  proving  that  the  company  did  not  take  due  care  of  its 
road.^'^"  Evidence  of  successive  breakings  of  the  rails  at  the  same 
place  is  admissible,  as  tending  to  show  the  condition  of  the  track 
at  that  point.'^"  Where  there  was  testimony  tending  to  show  that 
the  derailment  of  a  coach,  causing  the  death  of  a  passenger,  was  due 
to  the  operation  of  the  train  with  the  coach,  instead  of  the  engine,  in 
front,  it  was  admissible  to  prove  by  witnesses  familiar  with  the  opera- 
tion of  trains  that  it  was  more  hazardous  to  operate  the  train  in  that 
way  than  with  the  engine  in  front. ^^^  A  witness  may  tell  what  efEect  the 
passing  of  trains  over  a  certain  curve  would  have,  when  he  had  worked 
there  and  noticed  it,  though  this  was  three  years  before  the  derailment 
of  the  passenger  train  causing  plaintiff's  injury ;  provided  the  evidence 
shows  that  the  same  conditions  existed  at  both  times.^''' 

§  2815.  Questions  of  Procedure  and  Evidence  Connected  with  the 
Subject  of  this  Article. — An  error  sometimes  committed  by  practition- 
ers is  to  allege  negligence  in  the  use  of  defective  means  of  transporta^ 
tion,  and  then  to  attempt  to  recover  by  giving  evidence  of  the  negli- 
gence of  the  servants  of  the  carrier  in  using  those  means  of  transporta- 
tion,— in  other  words,  to  allege  one  kind  of  negligence  and  then  to  at- 
tempt to  recover  by  proving  another  kind  of  negligence.^^^  The  reason 
is  that  such  a  pleading  does  not  convey  to  the  defendant  a  fair  notice  of 
the  ground  on  which  the  pleader  intends  to  rely  at  the  trial.  He 
should  allege  all  the  grounds  of  negligence  which  he  can  prove.     In 

tion  on  the  part  of  those  in  charge  104  Ind.  264;  s.  c.  1  "West.  Rep.  890. 

of  the  train.    This  knowledge  was  a  "'  Louisville  &c.  R.  Co.  v.  Scott,  22 

material  ingredient  in  the  alleged  Ky.  L.  Rep.  30;  s.  c.  56  S.  W.  Rep. 

negligence,    and,    as    such,    should  674. 

have  been   submitted  to  the  jury:  ''^ Louisville  &c.  R.  Co.  v.  Sandlin, 

International  &c.  R.  Co.  v.  Halloren,  125  Ala.  585;  s.  c.  28  South.  Rep.  40. 

53  Tex.  46.    The  court  cited  to  this  ^^  For   example,   where   the   com- 

point  Withers  v.  North  Kent  R.  Co.,  plaint  predicated  a  right  to  recover 

3  Hurl.  &  N.  969.  damages  on  the  negligent  manage- 

™  Texas  &c.  R.  Co.  v.  De  Milley,  ment  of  its  road  by  the  defendant, 

60  Tex.  194.     Contrary  to  this,  there  evidence  of  the  improper  construc- 

is   a   short-sighted   decision   to   the  tion  of  the  car  from  which  lumber 

effect  that  the  evidence  must  be  con-  fell  onto  an  adjoining  track,  caus- 

iined  to  the  condition  of  the  road-  ing  injury   to   persons  on   a   train 

bed  in  the  immediate  vicinity  of  the  passing  on  that  track,  was  held  in- 

accident:     Hlpsley  v.   Kansas  City  admissible:    New  York  &c.  R.  Co.  v. 

&c.  R.  Co.,  88  Mo.  348;  s.  c.  4  West.  Atlanta  Ref.  Co.,  129  N.  Y.  597;  s.  c. 

Rep.  45.  42  N.  Y.  St.  Rep.  346;  49  Am.  &  Bng. 

'«' Cleveland  &c.  R.  Co.  v.  Newell,  Rail.  Cas.  131;  29  N.  E.  Rep.  829. 
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particular  jurisdictions  the  rules  of  pleading  may  be  so  nice  as  to  com- 
pel him  to  allege  them  in  different  paragraphs  or  counts  of  his  com- 
plaint. On  principle,  there  is  no  propriety  in  this  where  negligence 
in  different  particulars  leads  to  a  single  accident  and  a  single  injury. 
For  instance,  a  railway  company  may  be  negligent  in  maintaining 
a  weak  and  defective  rai]_;  through  its  servants  it  may  be  negligent 
in  driving  a  train  over  it  at  an  excessive  rate  of  speed: — these  two 
factors  may  produce  a  breaking  of  the  rail  and  a  derailment  of  the 
train  and  a  consequent  injury  to  a  passenger.  There  is  no  propriety 
in  splitting  up  into  two  counts  these  two  kinds  or  sources  of  negli- 
gence, since  they  may  depend  upon  each  other  and  may  merely  form 
separate  causes  which,  united,  produced  the  catastrophe.  If  the  rail 
had  been  strong  enough,  it  probably  would  not  have  broken,  although 
the  speed  of  the  train  was  excessive :  if  the  speed  of  the  train  had 
been  moderate,  it  probably  would  not  have  broken  the  rail,  although 
the  rail  was  defective  and  weak.  Different  counts  are  properly 
employed  in  pleading  only  where  different  causes  of  action  are  to  be 
stated.  If  the  facts  stated  in  the  different  counts  contradict  each 
other,  so  that  if  one  count  is  true  the  other  can  not  be  true,  the 
plaintiff  may  be  driven,  at  the  commencement  of  the  trial,  to  make 
his  election  as  to  the  one  on  which  he  will  proceed.  There  is  no 
special  hardship  in  this,  since  he  ought  to  be  prepared  by  that  time 
to  know  which  count  he  will  be  able  to  prove.  Under  a  liberal  sys- 
tem of  procedure,  however,  he  is  often  allowed  to  put  in  his  evidence, 
adducing  any  competent  evidence  which  tends  to  prove  the  allega- 
tions of  either  count,  and,  at  the  close  of  his  case  or  at  the  close  of 
the  whole  trial,  to  dismiss  those  counts  which,  in  his  judgment,  he 
may  not  have  succeeded  in  proving.  In  civil  procedure  and  where 
the  nomenclature  of  the  common  law  is  retained,  this  is  called 
taking  a  non  pros.  Coming  now  to  the  points  of  evidence  specially 
applicable  to  this  article,  we  find  that  it  has  been  held,  under  a  com- 
plaint in  an  action  by  a  passenger  against  a  railway  company,  al- 
leging negligence  in  the  condition  and  management  of  its  cars  and 
in  the  unsafe  condition  of  its  roadbed,  that  evidence  of  the  condition 
of  its  track  and  of  the  condition  of  the  stove  in  one  of  its  cars  was 
admissible.^^*  Under  counts  in  a  common-law  declaration  in  such  an 
action,  alleging  negligence  in  the  defendant  in  failing  to  have  its 
roadbed  in  a  proper  condition  at  or  near  the  place  of  the  accident, 
which  consisted  in  the  derailment  of  a  passenger  car:  that  the  track 
was  so  constructed  that  the  rails  spread  when  the  train  ran  upon  it,^ 
it  was  held  that  evidence  tending  to  show  that,  at  the  embankment 

'^  Dunn  V.  Burlington  &c.  R.  Co.,  35  Minn.  73. 
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where  the  wreck  occurred,  water  was  allowed  to  stand  in  a  ditch  be- 
side the  road,  and  in  pits  from  which  earth  for  the  embankment  had 
been  taken,  was  admissible,  in  connection  with  other  evidence  tend- 
ing to  show  that  the  cross-ties  on  the  embankment  were  decayed  so 
that  spikes  holding  down  the  rails  would  work  out;  that  there  was  a 
curve  at  that  point;  that  the  embankment  was  of  clay  which  seeped 
water;  and  that  the  ties  would  spring  up  and  down,  and  that  water 
would  work  out  of  the  end  of  the  ties.^'^  "Where  plaintiff  alleged 
her  injuries  to  be  caused  by  the  derailment  of  a  train  because  of  a 
defective  switch,  it  was  held  that  the  specification  in  the  complaint 
of  the  defects  in  the  switch,  alleged  as  negligence,  did  not  relieve 
defendant  from  the  necessity  of  showing  that  it  was  properly  con- 
structed in  all  respects.^^^  In  an  action  to  recover  damages  for  in- 
juries received  by  a  passenger,  caused  by  the  derailment  of  the  train, 
it  is  plainly  competent  to  show  everything  relating  to  the  construc- 
tion of  the  track  since  it  was  built,  that  would  tend  to  show  its  condi- 
tion at  the  time  and  place  of  the  wreck,^as,  for  example,  that  there 
were  pine  poles  in  the  bridge  where  the  accident  occurred.^^^  Where 
the  issue  was  whether  the  approach  of  an  incoming  train  was  hidden 
from  the  plaintiff  by  an  outgoing  train  which  was  delivering  pas- 
sengers at  the  station  near  which  the  accident  occurred, — it  was  held 
that  a  train  report  sheet  kept  in  the  train  dispatcher's  office  at  the 
terminus  of  the  railroad  showing  the  time  of  starting  of  trains  from 
the  terminus,  was  relevant  evidence.^** 


"«>  Louisville  &c.  R.  Co.  v.  Sandlin,  Cleveland  &c.  R.  Co.  v.  Newell,  75 

125  Ala.  585;  s.  c.  28  South.  Rep.  40.  Ind.  542.    An  allegation  in  a  decla- 

380  Terre     Haute     &c.     R.     Co.     v.  ration  that  "the  defendant  did  not 

Sheeks,  155  Ind.  74;   s.  c.  56  N.  E.  use  due  and  proper  care  or  skill  in 

Rep.  434.  and    about    the    carrying,  *  *  *  but 

'^  Pordyce    v.    Moore    (Tex.    Civ.  so  negligently  and  unskillfully  con- 

App.),   22   S.   W.  Rep.   235    (no   off.  ducted  itself  in  that  behalf,  and  in 

rep.).  conducting,  managing  and  directing 

^  Donovan  v.  Boston  &c.  R.  Co.,  the  coach  in  which  was  such  pas- 
158  Mass.  450;  s.  c.  33  N.  E.  Rep.  senger  *  *  *  and  the  engine  where- 
583;  47  Alb.  L.  J.  351  (injury  to  a  by  the  said  train  was  drawn  upon 
traveller  at  a  street  crossing) .  In  and  along  the  said  railway,  that  the 
an  action  by  a  passenger  for  inju-  coach  *  *  *  was  thrown  and  cast 
ries  received  through  a  derailment  with  great  violence  from  and  off  the 
of  the  car  in  which  he  was  riding,  rails  of  said  railway," — is  sufficient- 
caused  by  a  broken  rail,  an  instruc-  ly  particular:  Louisville  &c.  R.  Co. 
Hon  to  the  effect  that  there  was  no  v.  Jones,  83  Ala.  376;  s.  c.  3  South, 
presumption  that  the  rail  was  Rep.  902.  In  an  action  to  recover 
broken  before  the  particular  train  for  the  death  of  one  riding  on  a 
reached  it  (another  train  having  freight  train,  in  violation  of  the 
passed  over  it  a  short  time  before  in  company's  rule  forbidding  carrying 
safety),  and  that  if  the  plaintiff  of  passengers  on  its  freight  trains, 
claimed  that  it  was  broken,  the  bur-  where  the  right  of  recovery  was 
den  of  proof  was  on  him  to  show  predicated  on  the  ground  that  the 
that    fact, — was    hfild     erroneous:  rule  was  habitually  violated,  and  the 
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§  2816.  Other  Applications  of  these  Principles. — When  a  railroad 
was  built  on  an  embankment,  and  the  company  had  taken  no  precau- 
tions by  widening  the  ground  of  the  road,  or  by  erecting  walls,  to  pre- 
vent trains  which  might  run  off  the  track  from  going  over  the  em- 
iankment,  and  such  an  accident  happened,  whereby  a  traveller  was 
injured,  it  was  held  a  case  for  damages.^^®  So,  if  the  gate  or  cross- 
bar maintained  at  a  railway  crossing  is  so  constructed  that,  in  any 
event  which  may  reasonably  be  expected  to  occur,  it  is  dangerous  to 
passengers,  the  railway  company  will  be  liable  to  a  passenger  for 
any  injury  sustained  by  reason  thereof.  Thus,  it  appeared  that  at 
the  intersection  of  a  railway  track  and  the  highway,  the  railway 
company  had  placed  a  gate  consisting  of  a  pole  about  thirty-five  feet 
long,  which,  when  trains  were  passing,  was  swung  from  one  side  of 
the  highway  to  a  post  on  the  other,  as  a  bar  to  travellers  on  the  high- 
way. On  such  an  occasion,  a  heavy  runaway  team  came  along  the 
highway,  dashed  against  the  pole  while  in  such  position,  and  broke 
or  loosened  it  from  its  fastening.  The  pole  swung  obliquely  across 
the  railroad  track,  and  the  whole  or  3,  part  of  it  was  driven  into  a 
car  of  a  passing  train  which  had  not  slackened  its  speed.  In  an 
action  by  a  passenger  in  this  car  for  injuries  received  in  this  accident, 
evidence  of  the  above  facts  was  held  sufficient  to  warrant  a  jury  in 
finding  that  the  accident  was  caused  by  the  defendants'  negligence.'"" 
The  fact  that  a  similar  accident  had  never  been  known,  or  heard  of 
before,  by  persons  engaged  in  the  management  of  railroads,  will  not 
relieve  a  railroad  company  from  liability  for  an  injury  to  a  passenger, 
which,  by  the  ezercise  of  the  highest  degree  of  care,  could  have  been 
foreseen  and  guarded  against.'"^ 

evidence  showed  that  the  rule  was  ^'  Hanley  v.  Harlem  R.  Co.,  Edm. 

promulgated    several    years    before  Sel.  Cas.  (N.  Y.)  359. 

plaintiff's  husband  was  killed,   evi-  ^°  Tyrrell  v.  Eastern  R.  Co.,  Ill 

dence  of  persons  having  so  ridden  at  Mass.  546. 

times  varying  from  six  months  to  "'^  Illinois  &c.  R.  Co.  v.  O'Connell, 
three  years  previous  to  the  accident,  160  111.  636;  s.  c.  43  N.  E.  Rep.  704; 
was  held  admissible,  on  a  principle  aff'g  s.  c.  59  111.  App.  463  (woman's 
hereafter  explained:  Post,  §  3115;  dress  caught  on  a  projecting  coup- 
San  Antonio  &c.  R.  Co.  v.  Lynch  ling  pin  while  alighting  from  a 
(Tex.  Civ.  App.),  55  S.  W.  Rep.  517.  car). 
But  see  ante,  §  2666. 
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Aeticle  V.    Negligence  of  Eailwat  Cakeibrs  in  Operating 

Their  Trains. 

Subdivision  1.    In  General. 


Section 

2818.  Degree    of    care    required    of 

railway  carriers  of  passen- 
gers. 

2819.  Expressions  of  this  rule  of  dil- 

igence in  railway  cases. 

2820.  Other  such  expressions  as  to 

railway  carriers. 

2821.  Must  adopt  rules  and  regula- 

tions to  promote  safety,  and 
conform  to  them. 

2822.  Injuries  from  overloading  pas- 

senger cars. 

2823.  Injuries  in  consequence  of  col- 

lisions   between    trains    of 
the  same  company. 

2824.  Further  of  such  collisions. 

2825.  Collisions  with  trains  of  other 

companies. 

2826.  Injuries     in     shunting     cars 
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cessive speed. 
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2830.  Injuries  to  passengers  through 

sudden     jerking,     lurching, 
etc.,  of  the  car. 

2831.  Cutting  ofC  sleeping  car  and 

leaving  passenger  behind. 
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sengers. 
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Duty  to  light  their  cars. 
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in  the  case  of  elevated  rail- 
ways. 

Statutory  safeguards. 

2838.  Derailments  from  other  causes 

than    defects    in    carrier's 
roadway,  vehicle,  etc. 
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charge  of  negligence. 
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2833. 

2834. 
2835. 


2836. 


2837. 


2840. 


2841. 


§  2818.  Degree  of  Care  Required  of  Railway  Carriers  of  Passen- 
gers.— In  most  of  the  foregoing  eases  the  carriers  whom  it  was  at- 
tempted to  charge  with  liability  were  railway  companies.  It  will 
not  be  possible  to  suggest  any  distinct  particulars  in  which  their 
liability  differs  from  that  of  other  carriers,  except  that,  as  the  means 
adopted  by  them  are  greatly  more  dangerous  to  the  passenger,  the 
care  demanded  of  them  must  correspondingly  increase.  ^°^  And  this 
is  equally  true  under  the  American  rule,  which  exacts  an  extreme 
degree  of  care,^"^  and  under  the  English  rule,  which  measures  their 
liability  by  the  standard  of  ordinary  or  reasonable  care;'°*  for  or- 


•«  Vol.  I,  §  25. 
"'Ante,  %  2722. 


*Ante,  §  2744. 
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dinary  or  reasonable  care  is  a  varying  quantity,  increasing  or  dimin- 
ishing according  to  the  increase  or  diminution  of  the  risks  attending 
the  business  ;'*"  and  it  has  been  well  said  by  one  eminent  court,  and 
often  repeated  by  others,  that  in  case  of  railway  carriage  by  steam 
the  risks  of  human  life  and  limb  are  so  great  that  any  negligence 
may  well  deserve  the  epithet  of  gross.^°°  The  American  rule  then 
is  that  a  railway  carrier  of  passengers  owes  to  its  passengers  the  duty 
of  exercising  the  highest  degree  of  care,  diligence  and  skill  in  oper- 
ating its  trains. ^'^  This  article  will  be  devoted  to  the  applications 
of  this  doctrine  in  various  situations  and  relations. 

§  2819.    Expressions  of  this  Rule  of  Diligence  in  Railway  Cases. — 

The  doctrine  of  the  preceding  text  is  peculiarly  applicable  to  railway 
carriers,  in  view  of  the  appalling  calamity  which  often  attends  either 
a  derailment  or  a  collision.  With  reference  to  the  measure  of  care 
exacted  from  such  a  carrier,  the  following  language  announced  and 
subsequently  repeated  in  a  decision  of  the  highest  national  court,  has 
been  often  employed  by  other  judges:  "When  carriers  undertake 
to  convey  persons  by  the  powerful  but  dangerous  agency  of  steam,  pub- 
lic policy  and  safety  require  that  they  be  held  to  the  greatest  possible 
care  and  diligence.  And  whether  the  consideration  for  such  transpor- 
tation be  pecuniary  or  otherwise,  the  personal  safety  of  the  passengers 
should  not  be  left  to  the  sport  of  chance,  or  the  negligence  of  careless 
agents.  Any  negligence,  in  such  cases,  may  well  deserve  the  epithet  of 
'gross.'  "^^^  It  has  been  said,  in  substance,  by  another  court,  that  "the 
law,  in  tenderness  to  human  life  and  limb,  holds  railroad  companies 
liable  for  the  slightest  negligence,  and  compels  them  to  repel  by  sat- 
isfactory proofs  every  imputation  of  such  negligence."  And,  therefore, 
where  the  death  of  a  passenger  on  a  railway  is  caused  by  the  slightest 
neglect  against  which  human  prudence  and  foresight  could  have 
guarded,  the  company  is  liable  in  damages ;  and  it  is  proper  to  instruct 

=°''Vol.  I,  §  25.  in  not  defining  what  a  reasonable 

^Grler,  J.,  In  Philadelphia  &c.  R.  degree  of  care  is:     Dickert  v.  Salt 

Co.  V.  Derby,  14  How.   (U.  S.)  468;  Lake  City  R.  Co.,  20  Utah  394;  s.  c. 

s.  c.  Thomp.  Carr.  Pass.  31;  Steam-  59  Pae.  Rep.  95. 

boat  New  World  v.  King,  16  How.        =»«  Grier,  J.,  In  Philadelphia  &c.  R. 

(U.  S.)  469;  s.  c.  Thomp.  Carr.  Pass.  Co.  v.  Derby,  14  How.   (U.  S.)  488; 

175.  s.  c.  Thomp.  Carr.  Pass.  31;  repeated 

^  St.  Louis  &c.  R.  Co.  V.  Sweet,  60  in  Pennsylvania  Co.  v.  Roy,  102  U. 

Ark.  550;    s.  c.  31  S.  W.  Rep.  571.  S.  451,  opinion  by  Harlan,  J.;   s.  c. 

An  instruction  that,  "defendant  be-  1  Am.  &  Eng.  Rail.  Cas.  225;  10  Re- 

ing  a  carrier  of  passengers  for  hire,  porter   793;    repeated   in   Baltimore 

the  law  imposes  upon  it  a  reasona-  &c.  R.  Co.  v.  Noell,  32  Gratt.   (Va.) 

ble  degree  of  care  and  foresight  to  394,  399,  and  in  many  of  the  foUow- 

prevent  injuries  to  persons  lawfully  ing  cases. 

travelling  in  its  cars,"  is  defective 
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the  jury  that  the  slightest  neglect  against  which  human  prudence  and 
foresight  might  have  guarded,  and  by  reason  of  which  the  death  of  the 
passenger  may  have  been  occasioned,  renders  the  company  liable  in 
damages  for  such  death.  It  is  also  proper  to  instruct  them  that  a 
railway  company  carrying  passengers  is  held  by  the  law  to  the  utmost 
care,  not  only  in  the  management  of  its  trains  and  ears,  but  also 
in  the  structure,  repair,  and  care  of  its  track  and  approaches,  and 
in  all  other  arrangements  necessary  to  the  safety  of  passengers.^"" 
Further  expressions  of  the  rule  in  railway  cases  could  be  multiplied, 
though  at  the  risk  of  repetition,  such  as  the  following:  "The  law, 
in  tenderness  to  human  life  and  limb,  holds  railroad  companies  liable 
for  the  slightest  negligence,  and  compels  tljem  to  repel  by  satisfactory 
proofs  every  imputation  of  such  negligence."*""  Such  carriers  are 
bound  to  carry  safely  those  whom  they  take  into  their  carriages,  as  far 
as  human  foresight  and  care  will  go,  and  are  bound  "to  use  the  utmost 
care  and  diligence  of  very  cautious  persons."^"^  They  are  "bound 
to  the  most  exact  care  and  diligence,  not  only  in  the  management 
of  the  train  and  cars,  but  also  in  the  structure  and  care  of  the  track, 
and  in  all  the  subsidiary  arrangements  necessary  to  the  safety  of 
passengers."*"^  They  are  "bound  to  exercise  all  the  care  and  skill 
which  human  foresight  and  diligence  can  suggest."*"*  "  'As  far  as 
human  care  and  foresight  will  go,'  has  become  almost  a  familiar  form 
of  expression  in  stating  the  rule  of  duty."*"^  "They  are  bound  to 
the  most  exact  care  and  diligence,  not  only  in  the  management  of  the 
trains  and  cars,  but  also  in  the  structure  and  care  of  the  track,  and 
in  all  the  subsidiary  arrangements  necessary  to  the  safety  of  passen- 
gers."*"" An  instruction  that  "if  the  defendant  could  have  pre- 
vented the  accident  by  the  utmost  human  sagacity  and  foresight  with 
respect  to  their  track,  then  the  defendant  is  liable,"  has  been  held  to 
be  established  law;  and  it  was  held  no  error  to  refuse  to  charge  that 
"the  utmost  human  sagacity  required  of  the  defendant  did  not  require 
of  the  defendant  to  take  such  extraordinary  measures  in  construct- 
ing, operating,  and  maintaining  its  railroad,  as  are  not  and  have 


"•Baltimore  &c.  R.  Co.  v.  Noell,  "=' Shaw,    C.    J.,    in    McElroy    v. 

32  Gratt.  (Va.)  394,  399;  Baltimore  Nashua     &c.     R.     Corp.,     4     Cush. 

&c.  R.   Co.  V.  Wightman,   29   Gratt.  (Mass.)  400,  402. 

( Va.)  431.    See,  also,  Farish  v.  Rei-  *°*  Brown  v.  New  York  &c.  R.  Co., 

gle,  11  Gratt.  (Va.)  697.  34  N.  Y.  404,  408;  rev'g  s.  c.  31  Barb. 

*<»  Staples,  J.,  in  Baltimore  &c.  R.  (N.  Y.)  385. 

Co.  V.  Wightman,   29   Gratt.    (Va.)  '""^Bowen  v.  New  York  &c.  R.  Co., 

431,  44B.  18  N.  Y.  408,  411. 

*>=  Oliver  v.  New  York  &c.  R.  Co.,  "» Virginia  &c.  R.  Co.  v.  Sanger,  15 

Edm.  Sal.  Cas.  (N.  Y.)  589.  Gratt.  (Va.)  230,  236. 
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not  been  in  use  in  the  constructing,  operating,  and  maintaining  of 
railroads.""'' 


§  2820.    Other    such    Expressions    as    to    Railway    Carriers. — 

"Eailway  companies  who  are  carriers  of  passengers  are  required  to 
use  all  the  means  reasonably  in  their  power  to  prevent  accident.  It 
is  not  necessary,  to  charge  them  with  liability,  that  they  be  guilty  of 
great  negligence.  It  is  enough  if  the  accident  was  caused  solely  by 
any  negligence  on  their  part,  however  slight,  if  by  the  exercise  of  the 
strictest  care  or  precaution,  reasonably  within  their  power,  the  injury 
would  not  have  been  sustained."*"^  "When  a  railroad  company  engage 
in  the  business  of  common  carriers  [of  passengers],  they  undertake 
that  the  road  is  in  good  travelling  order  and  fit  for  use,  and  that 
the  engines  and  carriages  employed  are  roadworthy  and  properly 
constructed,  and  furnished  according  to  the  present  state  of  the  art; 
and  if  an  injury  results  from  the  imperfection  of  the  road,  the  car- 
riages, or  the  engines,  the  company  are  liable,  unless  the  imperfection 
was  of  a  character  in  no  degree  attributable  to  their  negligence. 
They  are  also  bound  for  a  due  application,  on  the  part  of  their  serv- 
ants and  agents,  of  the  necessary  attention,  art,  and  skill;  and  if 
the  injury  to  the  plaintifE  might  have  been  avoided  by  the  utmost  de- 
gree of  care  and  skill  on  the  part  of  the  agents  and  servants  of  the  com- 
pany, they  are  liable."  It  is  also  proper  to  tell  a  jury  that  the  com- 
pany will  be  liable  if  the  injury  which  happened  might  have  been 
avoided  by  the  conductor  "by  the  most  skillful  and  prompt  use  of  all 
the  means  in  his  power."*"®  The  Supreme  Court  of  Illinois  have 
stated  the  rale  to  be,  that  "carriers  of  passengers  for  hire  are  bound 
to  use  the  utmost  care  and  diligence  in  providing  for  their  safety, 
by  the  use  of  sufficient  and  suitable  modes  of  conveyance,  in  order  to 
prevent  those  injuries  which  human  care  and  foresight  can  guard 
against.     Having  thus  provided  the  means  of  transportation,  they 

'"Union   &c.   R.    Co.   v.   Hand,    7  South.  Rep.  902;  Florida  R.  &c.  Co. 

Kan.  380,  392.     Expressions  more  or  v.  Webster,  25  Fla.  394;  s.  c.  5  South, 

less   similar  to  the  above  will   be  Rep.  714;   Louisville  &c.  R.  Co.  v. 

found     in     the     following     cases:  Rltter,  85  Ky.  368;  s.  c.  3  S.  W.  Rep. 

Searle  v.  Kanawha  &c.  R.  Co.,  32  591;  Chattanooga  &c.  R.  Co.  v.  Hug- 

W.  Va.  370;   s.  c.  9  S.  B.  Rep.  248;  gins,  89  Ga.  494;  s.  c.  52  Am.  &  Eng. 

Louisville  &c.  R.  Co.  v.  Lucas,  119  Rail.  Cas.  473;  15  S.  E.  Rep.  848. 

Ind.  583;  s.  c.  6  Rail.  &  Corp.  L.  J.  "'Mr.  Justice  Davis  to  the  jury  in 

256;    21  N.  E.  Rep.   968;    Dodge  v.  Seymour  v.   Chicago  &c.   R.   Co.,   3 

Boston  &c.  S.  S.  Co.,  148  Mass.  207;  Biss.  (TJ.  S.)  43. 

s.  c.  2  L.  R.  A.  83;  39  Alb.  L.  J.  211;  *»  Nashville  &c.  R.  Co.  v.  Messino, 

19  N.  E.  Rep.  373;  Louisville  &c.  R.  1  Sneed  (Tenn.)  220;  opinion  of  the 

Co.  V.  Jones,  83  Ala.  376;    s.  c.  3  court  by  Caruthers,  J. 
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are  in  like  manner  to  use  the  utmost  care  and  diligence  in  managing, 
directing,  and  using  those  means,  so  that,  as  far  as  human  care  and 
foresight  can  go,  they  may  guard  against  injury.  Having  done  all 
that  human  care  and  foresight  can  do,  reasonably,  an  injury  hap- 
pening, they  are  not  liable.  Pure  accidents  will  excuse  them.  They 
are  not  liable  at  all  events,  and  the  negligence  of  the  passenger  produc- 
ing the  injury,  without  their  fault,  will  also  relieve  them  from 
liability.  But  the  magnitude  of  the  value  of  human  life  is  such 
that  it  requires  of  carriers  of  passengers  this  degree  of  care  and  fore- 
sight. *  *  *  ^Yhen,  by  the  increased  facilities  for  travel,  so 
large  a  portion  of  the  population  of  our  country  are  intrusted  to  the 
care  of  carriers  of  passengers  by  railroads  and  steamboats,  and  acci- 
dents are  so  lamentably  frequent,  it  would  not  be  proper  to  relax 
this  rule,  for  upon  it  depends  the  safety  of  the  travelling  public."*^" 
But  in  a  later  case  these  expressions  were  somewhat  modified  by  the 
explanation  that  the  rule  is  not  without  qualification,  that  a  railway 
company  employed  in  transporting  passengers  must  do  all  that  hu- 
man care  and  vigilance  can  do,  both  in  providing  safe  coaches,  ma- 
chinery, tracks,  and  roadway,  and  in  keeping  the  same  in  repair ;  but 
it  is  that  the  carrier  shall  do  all  that  human  care,  vigilance,  and  fore- 
sight can  reasonably  do  to  these  ends,  consistently  with  th^  mode  of 
conveyance  and  the  practicable  operation  of  the  road.*^^  Such  a  rule, 
it  is  said,  would  prevent  persons  of  ordinary  prudence  from  engaging 
in  that  character  of  business. *^^ 

§  2821.  Must  Adopt  Eules  and  Regulations  to  Promote  Safety,  and 
Conform  to  them. — Such  companies  must  adopt  such  rules  and  regu- 
lations for  the  running  of  their  trains  as  will  promote  safety;  and, 
after  adopting  them,  they  must  conform  to  them,  or  be  responsible 
for  injuries  to  passengers  resulting  from  a  departure  from  them.*^^ 
This  duty  they  owe,  not  only  to  their  passengers,  but  to  their  em- 
ployes.*^* 

§  2822.  Injuries  from  Overloading  Passenger  Cars. — It  is  also 
obvious  that  railway  companies  are  under  an  obligation  not  to  over- 

*"•  Chicago  &c.  R.  Co.  v.  George,  19  "*  Cooper  v.  Iowa  Central  R.  Co., 

111.  510,  517.  44  Iowa  134;  Chicago  &c.  R.  Co.  v. 

'"Pittsburgh  &c.  R.  Co.  v.  Thomp-  Taylor,  69  111.  461;  Vose  v.  Lanca- 

son,  56  111.  138;  Tuller  v.  Talbot,  23  shire  &c.  R.  Co.,  2  Hurl.  &  N.  728. 

111.  357.  As  to  this  duty  to  employfis,  see  the 

412  Tuller  V.  Talbot,  supra.  next  volume. 

"'Chicago  &c.  R.   Co.  v.  George, 
19  111.  510. 
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load  their  vehicles,  similar  to  that  which  has  been  put  upon  stage 
proprietors.''^''  But  they  are  also  under  an  obligation  to  carry  safely 
•^ind  comfortably  all  proper  persons  who  may  apply  to  be  carried, 
tendering  the  requisite  fare.*^"  Great  difficulty  may  be  experienced 
at  times  in  discharging  this  obligation,  especially  during  the  periods 
of  fairs  or  great  public  gatherings.  If  a  railway  coach  breaks  down 
in  •consequence  of  being  overloaded,  there  will  be  no  difficulty,  on 
principles  already  stated,  in  holding  that  the  company  will  be  liable 
for  any  injury  which  may  thereby  happen  to  passengers.  But  if  a 
passenger  in  an  overloaded  railway  coach  is  injured  in  consequence 
of  something  not  directly  connected  with  the  fact  that  the  coach  is 
overloaded,  he  will  not  be  entitled  to  recover  damages  of  the  com- 
pajiy  for  its  negligence  in  this  particular.  This  is  very  clear,  as  a 
general  statement  of  doctrine;  but  the  application  which  it  received 
in  a  very  greatly  discussed  case  in  the  House  of  Lords,  may,  it  is 
thought,  be  doubted.  In  that  case  it  appeared  that  the  plaintiff  was 
a  passenger  by  the  defendants'  railway.  The  carriage  in  which  he 
rode  was  full.  At  a  certain  station  (Gower  Street)  three  persons 
forced  themselves  in,  and  were  obliged  to  stand.  At  the  next  station 
(Portland  Eoad)  there  was  a  rush  of  fresh  passengers,  by  whom 
the  door  of  the  carriage  was  opened  from  the  outside,  and  who  en- 
deavored to  crowd  their  way  in.  The  plaintiff  voluntarily  rose,  or 
partly  rose,  from  his  seat  to  push  these  persons  back.  The  train 
moved;  the  plaintiff,  to  save  himself  from  falling,  put  his  hand  upon 
the  edge  of  the  door  of  the  carriage;  at  that  moment  a  railway  porter 
came  up,  pushed  away  the  persons  trying  to  get  in,  slammed  the 
door  to,  in  doing  which  the  plaintiff's  thumb  was  caught  and  crushed. 
It  was  held  that  this  evidence  did  not  establish  such  negligence  on 
the  part  of  the  company  as  could  be  said  to  have  occasioned  the  mis- 
chief. Said  the  Lord  Chancellor  (Lord  Cairns) :  "In  the  present  case 
there  was  no  doubt  negligence  in  the  company's  servants,  in  allowing 
more  passengers  than  the  proper  number  to  get  in  at  the  Gower  Street 
station;  and  it  may  also  have  been  negligence,  if  they  saw  these 
supernumerary  passengers,  or  if  they  ought  to  have  seen  them,  at 
Portland  Eoad,  not  to  have  removed  them;  but  there  is  nothing,  in 
my  opinion,  in  this  negligence  which  connects  itself  with  the  accident 
that  took  place."*^'^    Where  a  street  railway  company  has  control 

'^Post,  §§  3637,  3639.  75;  "Willis  v.  Long  Island  R.  Co.,  32 

^i"  Davis  v.  Kansas  &c.  R.  Co.,  53  Barb.  (N.  Y.)  399;  s.  c.  aff'd  34  N.  Y. 

Mo.  317,  320;  Bass  v.  Chicago  &c.  R.  670. 

Co.,  36  Wis.  450,  461;  Thorpe  v.  New  "'Metropolitan  R.  Co.  v.  Jackson, 

York  &c.  R.  Co.,  13  Hun  (N.  Y.)  70,  L.  R.  3  App.  Cas.  193,  198. 
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over  the  avenues  of  access  to  its  cars,  and  can  control  the  number  of 
passengers  boarding  its  train,  it  will  be  liable  in  damages,  on  the 
footing  of  negligence,  for  permitting  passengers  to  crowd  upon  the 
platform  of  a  car  in  such  numbers  as  to  push  a  passenger's  foot  be- 
tween the  bumpers  of  two  cars,  crushing  it.*^*  A  railroad  company 
is  clearly  liable  for  injuries  received  by  a  passenger  by  being  jolted  or 
pushed  from  the  platform  of  a  crowded  car  by  the  employes  of  the 
company  in  working  their  way  through  the  crowd,  where  he  has  been 
induced  to  get  upon  the  platform  of  the  car  by  the  statement  of  the 
conductor  that  there  is  room  inside,  and  has  been  unable  either  to  get 
inside  the  car  or  to  alight  therefrom  in  safety. *^^ 

§  2823.  Injuries  in  Consequence  of  Collisions  between  Trains  of 
the  Same  Company.*^" — The  doctrine  stated  in  a  preceding  section 
that  an  accident  resulting  from  a  failure  of  any  of  the  carrier's  means 
of  transportation  or  from  the  mistakes  or  misprisions  of  his  servants, 
is  prima  facie  evidence  of  negligence  to  charge  the  carrier,  applies 
with  great  force  where  the  accident  is  caused  by  the  colliding  of  dif- 
ferent railway  trains  of  the  same  company;  since  such  an  act  can 
scarcely  be  ascribed,  unless  under  extraordinary  circumstances,  to 
any  other  cause  than  a  defect  in  the  carrier's  means  of  transportation, 
or  in  his  running  arrangements,  or  in  the  conduct  of  his  servants. *^^ 
The  rule  seems  to  extend  further  than  to  collisions  between  trains 
of  the  same  company.  It  has  been  held  that  an  unexplained  col- 
lision between  two  regular  trains  of  different  railroad  companies 
at  the  crossing  of  their  roads,  in  broad  daylight,  creates  a  pre- 
sumption of  negligence  on  the  part  of  one  or  the  other  or  both  of 
such  companies.*^^  On  a  principle  already  considered,*^^  the  fact 
that  the  statutory  signals  were  given  is  not  enough  in  all  cases  to 
absolve  the  railway  company  from  the .  imputation  of  negligence  in 
the  case  of  a  collision:  in  some  localities  and  under  some  circum- 


■"' Dawson  v.  New  York  &c.  Bridge  v.  Missouri  &c.  R.  Co.,  102  Mo.  540; 

Co.,  31  App.  Div.  (N.  Y.)537;  s.  c.  52  s.  c.  15   S.  W.  Rep.  76;    Louisville 

N.  Y.  Supp.  133.  &c.  R.  Co.  v.  Faylor,  126  Ind.  126;  s.  c. 

""Dennis  v.  Pittsburgh  &c.  R.  Co.,  25  Ohio  L.  J.  55;  25  N.  E.  Rep.  869; 

165  Pa.  St.  624;   s.  c.  36  W.  N.  C.  Baltimore  &c.   R.   Co.   v.   Hausman 

(Pa.)  81;   31  Atl.  Rep.  52;   25  Pitts.  (Ky.),   54   S.  W.   Rep.   841    (no  off. 

L.  J.  (N.  S.)  354.  rep.);    Kansas   City   &c.   R.    Co.   v. 

""This  section  is  cited  in  §  3502.  Stoner,  4  U.  S.  App.  109;    s.  c.  49 

"'  Gleeson  v.  Virginia  &c.  R.  Co.,  Fed.  Rep.  209. 
140  U.  S.  435;  s.  c.  35  L.  ed.  458;  11        *^  Kansas  City  &c.  R.  Co.  v.  Ston- 

Sup.  Ct.  Rep.  859;   44  Alb.  L.  J.  38;  er,  4  U.  S.  App.  109;    s.  c.  49  Fed. 

Iron  R.  Co.  v.  Mowery,  36  Ohio  St.  Rep.  209. 

418;   Fredericks  v.  Northern  &c.  R.         «=Vol.     II,     §§  1494,     1541,     1544. 

Co.,   157   Pa.   St.   103;    s.   c.   27   Atl.  1555,  1573,  1576. 
Rep.  689;  22  L.  R.  A.  306;  Magoffin 
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siances  other  precautions  niay  be  required,  adapted  to  the  emergencies 
of  the  particular  occasion.*^* 

§  2824.  Further  of  such  Collisions. — It  is,  of  course,  possible,  in 
exceptional  cases,  for  the  carrier  to  exonerate  himself  by  showing 
that  the  collision  took  place  through  some  circumstance  beyond  his 
control,  notwithstanding  the  fact  that  he  exercised  the  high  degree 
of  vigilance  which  the  law  imposes  upon  common  carriers  of  passen- 
gers,— as,  for  example,  where  it  was  produced  by  the  sudden  conduct 
of  a  trespasser  in  misplacing  a  switch — conduct  which  could  not  have 
been  prevented  or  detected  by  the  exercise  of  the  extraordinary  vigi- 
lance which  the  law  imposes  upon  the  carrier.*^'  But  where  a 
train,  which  separated  into  two  parts  while  climbing  a  steep  grade  on 
a  curve  track,  where  it  could  not  be  seen  from  a  train  in  the  rear, 
was  only  eight  minutes  in  advance  of  the  engine  which  was  drawing 
a  train  in  the  rear,  and,  as  the  separated  portion  rolled  back,  the 
caboose  of  it  came  in  contact  with  such  engine,  whereby  a  passenger 
in  the  caboose  was  injured, — ^this  was  held  to  be  prima  facie  evidence 
of  negligence.*^*    Under  this  head,  it  has  been  held  evidence  of  negli- 


*^'Dyer  v.  Erie  R.  Co.,  71  N.  Y. 
228.  In  the  same  case  it  is  held 
that  it  is  not,  however,  for  the 
jury  to  determine  what  signals 
should  have  heen  given  in  the  par- 
ticular case,  and  that  a  general  suh- 
mission  of  that  question  to  them, 
without  qualification  or  limitation, 
is  error:  Dyer  v.  Erie  R.  Co.,  71 
N.  Y.  228.  But  this  seems  to  he  a 
confusion  of  the  true  principles  of 
trial  hy  jury  such  as  often  ap- 
pears in  the  decisions  in  the  same 
State.  The  law  has  no  rule  on  this 
suhject,  except  where  it  has  heen 
made  hy  statute,  and  this  very  fact 
takes  the  question  to  the  jury.  So, 
where  a  passenger  train  breaks 
down,  and  it  becomes  necessary,  in 
order  to  avoid  a  collision,  to  give 
notice  of  that  fact  to  a  freight  train 
which  is  following  it,  and  the  brake- 
man  on  the  passenger  train  goes 
back  the  usual  distance  to  flag  the 
freight  train,  but  nevertheless,  ow- 
ing to  the  darkness  of  the  night, 
the  slippery  condition  of  the  track, 
and  the  fact  that  the  passenger 
train  broke  down  at  the  foot  of  a 
steep  grade  which  the  freight  train 
was  descending,  whereby  it  came 
into  collision  with  the  passenger 
train, — the  fact  that  the  brakeman 
went  back  the  usual  distance  to  flag 
the  train  coming  in  the  rear,  does 
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not  exonerate-  the  railway  company 
from  the  imputation  of  negligence: 
Gulf  &c.  R.  Co.  V.  Brown,  16  Tex. 
Civ.  App.  93;  s.  c.  40  S.  W.  Rep.  608. 

*^  Thus,  it  has  been  held  that  the 
failure  of  a  railway  company  to  re- 
cover a  switch  key  from  a  dis- 
charged employe  is  not  of  itself  suf- 
ficient to  make  the  company  liable 
for  his  criminal  act  in  maliciously 
misplacing  a  switch  for  the  purpose 
of  wrecking  a  train:  East  Tennes- 
see &c.  R.  Co.  v.  Kane,  92  Ga.  187; 
s.  c.  22  L.  R.  A.  315;  18  S.  B.  Rep. 
18. 

**  Louisville  &c.  R.  Co.  v.  Faylor, 
126  Ind.  126;  s.  c.  25  N.  E.  Rep.  869. 
Evidence  which  was  held  sufficient 
to  sustain  a  finding  that  injuries  to 
the  left  sid€  of  the  plaintiff  were 
caused  by  a  collision  where  the  evi- 
dence was  conflicting  and  the  pas- 
sengers "fell  in  a  heap,"  etc.:  Mc- 
Cready  v.  Staten  Island  R.  Co.,  64 
N.  Y.  Supp.  996;  s.  c.  51  App.  Div. 
(N.  Y.)  338.  But  a  carrier  is  liable 
to  a  passenger  for  the  negligent 
throwing  of  a  switch,  causing  the 
derailment  of  a  car,  by  a  person  who 
was  not  employed  by  the  carrier,  but 
did  the  act  in  the  presence  of  a 
brakeman  who  made  no  objection: 
Dimmitt  v.  Hannibal  &c.  R.  Co.,  40 
Mo.  App.  654. 


LIABILITY    OF    THE    CARRIER    FOR    NEGLIGENCE.        [2d  Ed 

gence  for  the  conductor  of  a  freight  train  to  leave  on  the  main  track 
a  car  designed  for  passengers,  when  he  knows  of  the  approach  of  a 
freight  train,  and  for  a  flagman  to  go  back  only  200  yards,  instead  of 
1,000  yards,  as  is  customary,  to  flag  the  freight  train,  and  for  that 
train  to  continue  its  speed  until  too  late  for  it  to  avoid  collision  with 
such  car;"^'  to  have  the  conductor  of  a  passenger  train  and  a  watch- 
man supplied  with  the  same  tinif orms,  and  the  same  signal  lanterns ; 
for  the  watchman  to  signal  for  the  train  to  move  in  the  same  manner 
in  which  the  conductor  signals;  for  the  watchman,  in  the  particular 
case,  to  signal  for  a  train  to  move  out  of  the  way  of  an  incoming 
train,  in  the  same  way  that  the  conductor  would  have  signaled  for  the 
train  to  proceed  on  its  journey;  so  that  the  engineer  mistakes  the 
watchman's  signals  for  the  conductor's,  and  prematurely  starts  the 
train  on  its  journey,  whereby  a  collision  occurs  with  a  freight 
train;*-'  and  for  the  foreman  of  a  switch  engine,  who  is  notified  by 
the  yardmaster  that  notice  has  been  received  of  the  coming  of  an 
excursion  train  from  another  railroad  under  a  traffic  arrangement, 
to  fail  to  notify  the  engineer  of  the  switch  engine  of  the  approach 
of  such  train,  but  to  permit  the  latter  to  engage  in  the  work  of 
switching  upon  the  same  track  on  which  such  train  is  coming.*^® 


*"  Louisville  &c.  R.  Co.  v.  Long,  94 
Ky.  410;  s.  c.  22  S.  W.  Rep.  747;  15 
Ky.  L.  Rep.  199. 

"^Kansas  City  &c.  R.  Co.  v.  San- 
ders, 98  Ala.  293;  s.  c.  13  South.  Rep. 
57. 

'"»Eddy  V.  Letcher,  57  Fed.  Rep. 
115;  s.  c.  6  C.  C.  A.  276.  It  has 
been  held  that  the  yardmaster  of  a 
mining  company,  which  uses  its 
tracks  for  the  sole  purpose  of  its 
individual  business,  and  not  for  the 
carriage  of  passengers,  has  no  ap- 
parent authority  to  consent  to  the 
use  of  one  of  its  tracks  by  an  ex- 
cursion train,  so  as  to  render  the 
company  liable  for  an  injury  sus- 
tained by  an  excursionist  by  jump- 
ing off  the  train  to  prevent  injury 
from  a  collision  with  one  of  the 
company's  trains  on  the  same  track, 
of  the  existence  of  which  the  yard- 
master  negligently  failed  to  inform 
those  in  charge  of  the  excursion 
train :  Vormus  v.  Tennessee  Coal  &c. 
R.  Co.,  97  Ala.  326;  s.  c.  12  South. 
Rep.  111.  An  elevated  railroad 
company  has  been  exonerated  from 
the  Imputation  of  negligence  where 
a  collision  occurred  in  a  snow 
storm  in  consequence  of  the  failure 
of  the  engineer  on  one  train  to  see 
another  train  ahead  of  him,  in  time 


to  avert  a  collision, — the  reason  be- 
ing that  its  charter  required  it  to 
operate  its  trains,  if  practicable,  for 
the  convenience  of  the  public,  and 
that  it  was  not  negligence,  as  matter 
of  law,  for  it  not  to  suspend  the  mov- 
ing of  its  trains  in  consequence  of  a 
severe  snow  storm,  where  the  storm 
had  apparently  abated,  and  its 
trains  were  crowded  with  passen- 
gers anxious  to  reach  their  destina- 
tions, and  no  accident  had  yet  oc- 
curred: Connelly  v.  Manhattan  R. 
Co.,  142  N.  Y.  377;  s.  c.  59  N.  Y.  St. 
Rep.  775;  37  N.  B.  Rep.  462.  State 
of  pleadings  and  evidence  under 
which  it  was  not  error  to  instruct 
the  jury  that  "defendant  admits  its 
liability  if  plaintiff  received  any 
personal  injury  by  reason  of,  and  at 
the  time  of,  the  collision:"  Balti- 
more &c.  R.  Co.  v.  Hausman.  (Ky.), 
54  S.  W.  Rep.  841  (no  off.  rep.). 
That  the  refusal  so  to  frame  in- 
structions in  an  action  for  damages 
to  a  passenger  in  a  railroad  colli- 
sion as  to  present  the  rule  in  regard 
to  a  prima  facie  case,  and  leaving 
the  jury  without  instructions  to  aid 
them  in  determining  the  facts  and 
causes  of  the  accident,  and  how  far 
these  facts  were  within  the  control 
of  defendant, — is  error, — see   Glee- 
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§  2825.  Collisions  with  Trains  of  Other  Companies.*"' — It  seems 
that,  as  between  a  railway  carrier  and  its  passenger,  the  fact  of  a  col- 
lision between  its  train,  upon  which  the  passenger  is  riding,  and  the 
train  of  another  company,  creates  a  presumption  of  negligence  on 
the  part  of  one,  or  the  other,  or  both  of  such  companies.*^^  On  a 
principle  already  considered,*^-  it  seems  that  if  the  cause  of  the  col- 
lision is  obscure,  this  presumption  will  arise  in  favor  of  the  passenger 
as  against  his  own  carrier.*^^  But  the  circumstances  attending  the 
collision  may  be  such  that  the  fact,  taken  in  the  concrete,  will  repel 
the  presumption,  by  exonerating  the  company  whose  passenger  is  in- 
jured and  by  casting  the  whole  blame  upon  the  other  company.  As 
to  the  principles  which  govern  the  liability  toward  the  injured  pas- 
senger of  his  own  carrier,  as  contradistinguished  from  that  of  the 
other  railroad  company,  it  must  be  kept  in  mind  that,  as  to  him,  his 
own  carrier  is  liable  for  a  failure  to  exercise  extraordinary  care, 
while  the  other  railway  company  is  liable  only  for  the  failure  to 
exercise  what  the  books  designate  as  reasonable  or  ordinary  care, 
according  to  the  circumstances;  secondly,  that  while  the  fact  of  the 
collision  will  create,  in  favor  of  the  injured  passenger,  a  presumption 
of  negligence  against  his  own  carrier,  it  will  not  create  such  a  pre- 
sumption against  the  other  railway  company;  but  the  negligence  of 
that  company  must  be  affirmatively  proved  as  a  fact,  and  by  proving 
facts  from  which  the  deduction  of  negligence  can  be  reasonably 
drawn.*^* 

son  V.  Virginia  &c.  R.  Co.,  140  tJ.  S.  negligence,    and    whether,    if    the 

435;   s.  c.  35  L.  ed.  458;   11  Sup.  Ct.  brakes  had  been  applied,  the  colli- 

Rep.  859;  44  Alb.  L.  J.  33.    It  has  been  sion    would    have    been    avoided, — 

held  that  an  instruction  which  holds  were  held  to  be  questions  of  fact  for 

a  railway  company  liable  for  injury  the  jury:    Dlabola  v.  Manhattan  R. 

to  a  passenger  in  a  collision  if  it  Co.,  29  N.  Y.  St.  Rep.  149;  s.  c.  8  N. 

was  caused  by  the  negligence  of  its  Y.  Supp.  334;  s.  c.  aff'd  134  N.  Y.  585. 

servants,  without  limiting  the  neg-  *^°This  section  is  cited  in  §§  3496, 

ligent  acts  to  those  specially  men-  3502. 

tioned  in  the  petition,  is  justified  by  "'  Kansas  City  &c.  R.  Co.  v.  Ston- 

a    petition   which   alleges   that   the  er,  4  U.  S.  App.  109;    s.  c.  49  Fed. 

collision  occurred  in  the  nighttime  Rep.    209.     That   it    creates    a    pre- 

between    a   passenger    train    which  sumption  of  negligence  against  his 

had  broken  down  and  a  freight  train  own   carrier, — see   Philadelphia   &c. 

following  It,  and,  generally,  that  it  R.  Co.  v.  Boyer,  97  Pa.  St.  91. 

resulted  from  the  negligence  of  the  *^  Ante,  §  2754. 

company's  employes:      Gulf  &c.   R.  *^Post,  §  3496. 

Co.  v.  Brown,  16  Tex.  Civ.  App.  93;  *=*  Philadelphia  &c.  R.  Co.  v.  Boy- 

s.  c.  40  S.  W.  Rep.  608.     In  an  ac-  er,  97  Pa.  St.  91.     In  Pennsylvania, 

tion  for  damages  resulting  from  a  decisions  are   found  upholding  the 

collision  on  a  railroad  during  a  T)liz-  senseless   and    unjust    rule    that    if 

zard,     where     the     cars     were     so  the  plaintiff's  own  carrier  was  neg- 

crowded  as  to  prevent  the  brakemen  ligent,  that  negligence  will  be  im- 

from  reaching  the  brakes  in  time  to  puted  to  the  plaintiff,   and  he   can 

apply  them  before  the  collision,  the  not  recover  damages  from  the  other 

question  whether  the  crowd  was  the  railroad  company,  for  that  reason: 

result  of  the  defendant  company's  Philadelphia  &c.   R.   Co.   v.   Boyer, 
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§  2826.  Injuries  in  Shunting  Cars  against  Cars  Carrying  Passen- 
gers.— It  is  also  evidence  of  negligence  on  the  part  of  a  common  car- 
rier of  passengers  in  running  its  cars,  to  shunt  a  car  against  a  caboose 
with  such  force  as  to  throw  to  the  floor  a  person  whose  presence 
therein  is  known  to  the  trainmen  of  the  company  ;^^^  to  place  a  car 
on  a  side  track  to  enable  a  shipper  to  load  her  goods  for  shipment, 
and  then,  without  her  knowledge,  to  back  a  train  from  the  main  track 
onto  such  side  track  with  such  force  as  to  give  the  car  a  heavy  and 
sudden  jar,  throwing  her  out  of  the  door  and  severely  injuring 
her;^^"  to  shunt  a  freight  car,  detached  from  the  engine,  in  front  of 
its  passenger  depot  while  passengers  are  waiting  for  a  past  due 
train, — the  question  of  negligence  being  for  the  jury;*^^  to  shunt 


supra.  If,  therefore,  the  plaintiff 
was  a  passenger  in  a  street  railway 
car  which  was  brought  Into  colli- 
sion with  the  train  of  the  defend- 
ant, a  steam  railway  company;  and 
if  it  appeared  that  the  driver  of  the 
horse  car,  in  which  the  plaintiff  was 
riding,  failed,  on  approaching  the 
steam  railway  track,  to  stop,  look 
and  listen  according  to  the  Pennsyl- 
vania doctrine  (Vol.  II,  §§  1648, 
1969),  the  passenger  will,  because  of 
the  negligence  of  the  driver  of  the 
car  in  which  he  is  riding,  be  pre- 
cluded from  recovering  damages 
from  the  steam  railroad  company, 
no  matter  how  negligent  it  may  also 
have  been:  Philadelphia  &c.  R.  Co. 
V.  Boyer,  supra.  Incidentally,  it 
was  held  that  a  municipal  ordinance 
prescribing,  under  a  penalty,  that 
conductors  of  street  railway  cars 
should  stop  their  cars  and  cross  the 
tracks  of  a  steam  railroad  in  ad- 
vance of  them,  had  no  application 
to  cars,  where  the  same  person  act- 
ed both  as  driver  and  conductor: 
Philadelphia  &c.  R.  Co.  v.  Boyer, 
supra.  In  Illinois,  at  a  time  when 
the  jurisprudence  of  that  State  was 
affected  with  the  doctrine  of  com- 
parative negligence,  it  was  held 
that  a  railroad  company,  sued  for 
injuries  by  one  of  its  passengers,  re- 
sulting from  a  collision  between  one 
of  its  trains  and  the  train  of  an- 
other railroad  company,  could  not 
escape  liability  on  the  ground  that 
the  company  operating  the  other 
train  was  more  negligent  than  itself: 
Union  R.  Co.  v.  Shacklet,  119  111. 
232.  Obviously,  a  railroad  company 
which,  as  a  mere  matter  of  conven- 
ience, without  any  necessity  there- 


for, leaves  its  train  standing  across 
the  track  of  another  railroad,  cross- 
ing its  own  at  grade,  without  send- 
ing out  a  flagman  to  observe  the 
approach  of  a  train  on  such  road, 
or  listening  for  signals  given  by 
such  train,  or  looking  for  the  head- 
light of  an  engine,  which  could 
be  seen  for  a  mile, — is  liable  for  an 
injury  to  one  of  the  passengers 
caused  by  a  collision  with  such 
train:  Clark  v.  Chicago  &c.  R.  Co., 
127  Mo.  197;  s.  c.  29  S.  W.  Rep. 
1013. 

"^"'Everett  v.  Oregon  &c.  R.  Co.,  9 
Utah  340;  s.  c.  34  Pac.  Rep.  289. 

™  Toledo  &c.  R.  Co.  v.  Hauck,  8 
Ind.  App.  367;  s.  c.  35  N.  B.  Rep. 
573.  Compare  Vol.  II,  §§  1761, 
1762.  It  has  been  held  that  an  in- 
tending passenger  on  a  railway 
train,  who,  having  money  in  his 
pocket  with  which  to  pay  his  fare, 
entered  the  baggage  car  to  see  the 
conductor,  in  accordance  with  an  ex- 
isting custom,  while  no  engine  was 
attached  to  the  car,  is  entitled  to 
recover  for  an  injury  caused  by  run- 
ning an  engine  with  a  car  attached 
with  great  and  unnecessary  speed 
against  the  baggage  car,  thereby 
violently  throwing  him  down  and 
injuring  him,  where  such  engine 
and  cars  were  old  and  without  the 
needful  appliances  of  air  brakes,  au- 
tomatic couplers,  and  safety  buffers, 
such  as  are  usual  and  necessary  in 
handling  passenger  trains:  Gardner 
V.  Waycross  &c.  R.  Co.,  94  Ga.  538; 
s.  c.  19  S.  B.  Rep.  757. 

*"  Hempenstall  v.  New  York  &c. 
R.  Co.,  82  Hun  (N.  Y.)  285;  s.  c.  64 
N.  Y.  St.  Rep.  76;  31  N.  Y.  Supp.  479. 
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loaded  coal  cars  down  a  grade,  without  any  brakeman  on  them, 
against  cars  standing  on  the  track,  which  they  strike  with  great 
violence,  rendering  the  company  liable  for  the  death  of  one  who  was 
sitting  on  the  railing  of  the  caboose  car  near  the  brake  wheel,  al- 
though he  was  guilty  of  contributory  negligence  in  occupying  a  posi- 
tion of  such  danger  ;*^^  to  shunt  a  car  with  great  force  against  a  mail 
car,  which  act  was  rendered  necessary,  in  making  the  coupling,  by 
the  fact  that  the  spring  in  the  coupling  was  new  and  stiff,  whereby 
a  mail  clerk,  while  engaged  at  his  work,  was  thrown  against  a  table 
and  severely  injured.*^'  If  a  car  is  shunted  against  a  freight  train 
with  such  unusual  force  and  violence  as  to  make  the  railway  company 
liable  for  an  injury  thereby  caused  to  a  passenger  in  the  way  car 
unless  he  is  guilty  of  contributory  negligence, — then  the  rule  will 
obtain  that  contributor}'  negligence  will  not  be  imputed  to  him,  where 
he  takes  the  usual  precautions  taken  by  careful  persons  under  such 
circumstances  to  avoid  any  consequence  that  may  be  reasonably  ap- 
prehended.^*" 

§  2827.    Injuries  in  Consequence  of  Excessive  Speed.*" — It  can 

not  be  said,  as  matter  of  law,  that  any  particular  rate  of  speed  is  ex- 
cessive, and  hence  evidence  of  negligence,  except  where  there  is  a 
statute,  or  a  valid  city  ordinance  having  the  force  of  a  statute,  lim- 

"^  Kansas  City  &c.  R.  Co.  v.  Camp-  for  an  instruction  that,  if  plaintiff 

bell,  6  Kan.  App.  417;  s.  c.  48  Pac.  saw  the  approach  of  the  engine,  he 

Rep.  817.  was     not     justified     in     remaining 

*="  Houston  &o.  R.  Co.  v.  McCul-  where  he  was,  so  as  to  read  that,  if 
lough,  22  Tex.  Civ.  App.  208;  s.  c.  plaintiff  knew  his  position  to  be 
55  S.  W.  Rep.  392.  In  this  case  the  dangerous,  he  would  not  be  justi- 
court  having  instructed  the  jury  to  fled  in  remaining  there:  Illinois  &c. 
find  for  the  defendant  if  the  plain-  R.  Co.  v.  Anderson,  184  111.  294;  s.  c. 
tiff  should  have  known,  in  the  exer-  56  N.  B.  Rep.  331;  aff'g  s.  c.  81  111. 
cise  of  ordinary  care,  that  the  cars  App.  137.  Where  the  plaintiff  sued 
were  likely  to  come  together  hard,  and  framed  his  pleading  on  the  the- 
and  was  injured  because  he  did  not  ory  of  the  gross  negligence  and 
cease  his  work  when  a  man  of  ordi-  carelessness  of  the  defendant's  en- 
nary  prudence  would  have  done  so,  gineer,  in  striking  with  his  engine 
— it  was  held  that  another  instrue-  a  car  upon  which  the  plaintiff  was 
tion  tendered  by  the  defendant,  to  standing,  knowing  that  the  plaintiff 
the  effect  that  if  the  force  used  in  was  on  it,  it  was  held  that  he  could 
making  the  coupling  was  not  great-  not  recover  on  proof  that  the  en- 
er  than  a  man  of  ordinary  pru-  gineer  was  not  negligent,  but  that 
dence  would  have  used  under  the  he  was  moving  his  engine  under  the 
circumstances,  they  should  find  for  direction  of  the  signals  given  by 
the  defendant, — was  properly  re-  the  conductor  or  by  a  tralceman: 
fused:  Houston  &c.  R.  Co.  v.  Mc-  San  Antonio  &c.  R.  Co.  v.  Jazo  (Tex. 
Cullough,  22  Tex.  Civ.  App.  208;  s.  Civ.  App.),  25  S.  W.  Rep.  712  (no 
c.  55  S.  W.  Rep.  817.  In  such  an  off.  rep.), — an  attenuated  refinement, 
action,  where  the  plaintiff  was  **"  Moore  v.  Saginaw  &c.  R.  Co., 
thrown  from  a  car  which  he  was  115  Mich.  103;  s.  c.  4  Det.  L.  N.  781; 
loading,  by  reason  of  an  engine  be-  72  N.  W.  Rep.  1112. 
ing  violently  backed  against  it,  it  "'  This  section  is  cited  in  §§  2916, 
was  not  error  to  modify  a  request  3485. 
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iting  the  rate  of  speed  at  which  railway  trains  may  be  run.**^  In 
the  absence  of  such  a  statute  or  ordinance,  railway  companies  are  at 
liberty  to  fix  the  rate  of  speed  of  their  trains  as  they  think  best, 
provided  they  do  not  adopt  a  rate  of  speed  which  subjects  the  travel- 
ling public  to  great  danger  and  risk;  and  whether  the  rate  of  speed 
which  they  adopt  is  dangerous  is  to  be  determined  by  the  circum- 
stances of  the  case,**^  and  is,  of  course,  a  question  of  fact  for  a 
jury.***  This  does  not  mean  that  a  railway  carrier  of  passengers  is 
at  liberty,  as  against  its  passengers,  to  run  its  train  at  any  rate  it  may 
see  fit,  especially  on  a  down  grade  and  around  a  curve,  where  a  high 
rate  of  speed  may  result  in  a  derailments*^  It  is  said  in  one  case 
that  a  railway  company  may,  without  incurring  the  imputation  of 
negligence,  in  the  absence  of  a  statutory  regulation,  run  a  passenger 
train  at  the  highest  rate  of  speed  consistent  with  the  safety  of  the 
passengers.**"  But  this  is  very  far  from  being  true,  sound  and  just. 
The  company  must  run  the  train  not  only  with  reference  to  the 
safety  of  the  passengers  riding  thereon,  but  with  reference  to  persons 
who  may  be  lawfully  upon  the  track,  at  highway  crossings  or  at 
stations,  boarding  or  leaving  other  trains.  Thus,  negligence  has  been 
justly  imputed  to  the  act  of  running  a  train  at  the  speed  of  twenty- 
five  miles  an  hour  between  a  station  house  and  a  train  waiting  on 
another  track  to  receive  passengers.**^  To  run  a  train  at  a  speed  of 
between  twelve  and  twenty-five  miles  an  hour  within  the  limits  of  a 
city,  where  there  is  a  city  ordinance  prohibiting  the  running  of  trains 
at  a  greater  rate  than  six  miles  an  hour,  is  at  least  evidence  of  negli- 
gence,*^* and,  under  the  best  conceptions,  negligence  per  se.**^  But 
it  is  not  negligence  per  se  for  an  engineer  or  conductor  of  a  railroad 
train  to  exceed  the  rate  of  speed  prescribed  by  the  time-table,  where 
such  time-table  was  framed  from  considerations  of  convenience,  and 
not  with  reference  to  the  rate  of  speed,  which  would  be  safe  or  pru- 
dent.*^" The  fact  of  the  derailment  of  a  passenger  train  is  prima 
facie  evidence  of  negligence,  such  as  puts  upon  the  railway  company 

"=Vol.   II,   §  1873.    Compare  Vol.  108  Ind.  551;  s.  c.  7  West.  Rep.  33; 

II,  §  1893,  et  seq.;  Wilds  v.  Hudson  Mitchell  v.  Southern  &c.  R.  Co.,  87 

River   &c.   R.    Co.,    29    N.    Y.    315;  Cal.  62;   s.  c.  25  Pac.  Rep.  245;   11 

Louisville    &c.    R.    Co.    v.    Jones,  L.  R.  A.  130. 

108  Ind.  151;  s.  c.  7  West.  Rep.  33;  «« Houston    v.    Vicksburg   &c.    R. 

Houston  V.  Vicksburg  &c.  R.  Co.,  39  Co.,  39  La.  An.  796;   s.  c.  2  South. 

La.  An.  796;  s.  c.  2  South.  Rep.  562.  Rep.  562. 

*"  Indianapolis  &c.  R.  Co.  v.  Hall,  "'  Chicago  &c.  R.  Co.  v.  Ryan,  62 

106  111.  371;    Chicago  &c.  R.  Co.  v.  111.  App.  264. 

Givens,  18  111.  App.  404;  Houston  v.  '"Gulf  &c.  R.  Co.  v.  Wagley,  15 

Vicksburg  &c.   R.   Co.,   39   La.  An.  Tex.  Civ.  App.  308;   s.  c.  40  S.  W. 

796;  s.  c.  2  South.  Rep.  562.  Rep.  538. 

"•Wilds  v.  Hudson  River  &c.  R.  ""Vol.  I,  §  10. 

Co.,  29  N.  Y.  315,  326.  *«>  Colpitis  v.  Reg.,  6  Can.  Exch. 

'"Louisville  &c.  R.  Co.  v.  Jones,  254. 
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the  burden  of  showing  that  it  was  free  from  negligence,  to  the  satis- 
faction of  the  jury.*°^  It  is  especially  true  that  the  question  goes  to 
the  jury  under  this  rule,  where  there  is  evidence  tending  to  show  that 
the  derailment  was  produced  by  driving  the  train  down  a  steep  in- 
cline where  the  track  was  new  and  curved,  at  an  unusual  rate  of 
speed.*'^^  If  a  passenger  is  thrown  from  the  platform  of  a  car  on 
which  he  is  lawfully  riding,  in  consequence  of  the  excessive  speed  of 
the  train,  considered  with  reference  to  the  curves  and  condition  of 
the  track,  which  causes  a  severe  jolt,  there  will  be  a  case  for  damages 
against  the  company.*^* 

§  2828.  Effect  of  the  Acquiescence  of  the  Community  in  aParticu- 
larEate  of  Speed. — In  a  case  in  the  New  York  Court  of  Appeals  in 
1864,  where  the  action  was  to  recover  damages  for  the  death  of  a 
person  who  had  been  struck  by  a  railroad  train  at  a  crossing  within 
the  limits  of  the  city  of  Troy,  the  principal  ground  upon  which  the 
negligence  of  the  defendant  was  predicated  was  that  its  train  was  be- 
ing run  at  an  unusual  and  dangerous  rate  of  speed.  "This,"  said 
Denio,  C.  J.,  "involves  the  question,  in  the  first  place,  as  to  the  rapid- 
ity at  which  a  train  may  be  run  in  a  city,  where  the  intersecting  streets 
are  upon  the  same  level.  As  the  law  has  not  fixed  the  speed  at  which 
they  may  be  run,  it  is  generally  a  question  of  fact  in  each  case 
whether  the  actual  rate  was  excessive  or  dangerous.  Whether  it  is 
so  or  not  will  depend,  to  some  extent,  upon  the  safeguards  which  are 
adopted  to  prevent  accidents.  It  is  not  correct  to  say  that,  in  every 
case  where  a  fault  in  this  respect  is  alleged,  the  question  must  be 
submitted  to  the  jury.  If  it  be  clearly  shown  that,  on  the  occasion 
in  question,  the  velocity  was  not  greater  than  that  which  had  been 
usually  practiced  for  a  considerable  period,  with  the  tacit  consent  of 
the  community,  and  without  accident,  it  should  not  be  considered 
an  open  question  whether  running  at  that  rate  was  negligent  and 
unlawful."*^*    In  a  case  in  the  Supreme  Court  of  Indiana,  the  lan- 

*''^  Ante,  §  2810.  the    stalled   train   in   time   to    stop 

"^  Mitchell  V.  Southern  &c.  R.  Co.,  might  not  be  warranted  by  the  evi- 

87  Cal.  62;   s.  c.  25  Pac.  Rep.  245;  dence:     Annas  v.  Milwaukee  &c.  R. 

11    L.    R.    A.    130.     Evidence    tend-  Co.,  67  Wis.  46.     Circumstances  un- 

ing  to  show   (among  other  things)  der  which  witnesses  who   saw  the 

that  a  rescuing  engine  with  a  snow  train  half  a  mile  from  the  accident, 

plow  approached  a  stalled  train  dur-  may  state  the  rate  of  speed  at  the 

ing  a   snowstorm   without   slacken-  point     where     they     observed     the 

Ing  speed,  and  ran  into  such  train,  train:     Louisville    &c.     R.     Co.    v. 

killing  a  passenger  in  the  rear  car  Jones,   108   Ind.   551;    s.  c.   7  West, 

thereof,  was  held  sufficient  to  go  to  Rep.  33. 

the  jury  on  the  question  of  the  neg-  *='  Lynn  v.   Southern  &c.  Co.,   103 

ligence  of  the  employes  of  the  com-  Cal.  7;  s.  c.  24  L.  R.  A.  170;  36  Pac. 
pany,  even  though  a  finding  that  the  ■  Rep.  1018. 

men  on  the  engine  could  have  seen  "*  Wilds  v.  Hudson  River  &c.  R. 
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guage  of  the  distinguished  judge  Just  quoted  was  said  to  go  "to  the 
very  verge  of,  if  not  beyond,  the  right  point  upon  this  question. 
The  community  may  for  a  considerable  length  of  time  uncomplain- 
ingly tolerate  a  wrong  which  they  are  remediless  to  correct,  without 
that  toleration  amounting  to  a  tacit  consent  to  its  continuance."*^^ 
In  that  case  the  circuit  judge  had  committed  the  mistake  of  applying 
this  idea  of  the  tacit  consent  of  the  community  to  the  question  of 
the  speed  of  a  railway  passenger  train  in  a  case  where  a  passenger 
sued  for  an  injury  received  from  the  train  being  thrown  from  the 
track  by  a  broken  rail.  Of  course,  if  the  principle  had  any  founda- 
tion in  reason,  this  would  be  a  total  misapplication  of  it;  for  the 
tacit  consent  of  a  municipal  community  that  trains  might  run  across 
their  streets  at  a  certain  rate  of  speed  might  be  a  criterion  on  the 
question  of  negligence  in  respect  of  the  rate  of  speed  at  which  such 
trains  were  run  at  the  street  crossings  of  such  city,  while  the  same 
criterion  would  be  wholly  inapplicable  in  respect  of  the  duties  of  a 
railway  carrier  to  his  passenger.  The  obligation  in  the  latter  case 
is  quite  different  from  what  it  is  in  the  former  case.  In  the  former 
case  no  presumption  of  negligence  arises  necessarily  from  the  mere 
happening  of  the  accident ;  but  in  the  latter  ease  such  a  presumption 
generally  arises.  It  was  accordingly  held  error,  in  an  action  by  a  pas- 
senger for  injuries  received  under  the  circumstances  stated,  to  instruct 
the  jury  that,  in  determining  whether  the  rate  of  speed  at  which  the 
train  was  being  run  was  excessive,  they  should  consider  "whether  the 
velocity  was  greater  than  that  which  had  been  practiced  before,  with 
the  tacit  consent  of  the  community,  and  without  accident."*^' 

§  2829.    Injuries  to  Passengers  from  Leaving  Ice  on  the  Platforms 

of  Cars. — It  is  the  duty  of  railway  carriers  of  passengers,  before 
starting  a  train,  to  remove  snow  from  the  steps  of  the  cars  where 
passengers  would  be  likely  to  slip  upon  it  in  boarding  and  alight- 
ing.*^'^ Evidence  that  snow  on  the  step  of  a  car  was  hard,  as  if  it 
had  been  there  some  time,  raises  an  inference  that  the  snow  was  on 
the  step  before  the  train  started.*^^  A  railroad  company  is  under  no 
duty  to  passengers  to  remove  ice  from  the  railing  or  platform  on  the 
front  end  of  an  express  car  upon  a  passenger  train,  or  to  make  such 
platform    safe    for    passengers    to    ride    upon,    because    passengers 


Co.,   29   N.  Y.   315,   326.    This   doc-        «« Cleveland  &c.  R.  Co.  v.  Newell, 

trine  is  challenged  by  the  author  as  supra. 

unsound,  even  with  respect  to  speed        "'  Oilman  v.  Boston  &c.  R.  Co.,  168 

within  the  limits  of  cities.  Mass.  454;  s.  c.  47  N.  E.  Rep.  193. 

""  Cleveland  &c.  R.  Co.  v.  Newell,        "=»  Gilman  v.  Boston  &c.  R.  Co.,  168 

75  Ind.  542,  545.  Mass.  454;  s.  c.  47  N.  E.  Rep.  193. 
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have  no  right  to  go  there  ;^^^  nor  is  an  elevated  railway  company 
chargeable  with  negligence  because  of  the  recent  formation  of  ice 
on  the  steps  leading  to  its  station.*^" 

§  2830.  Injuries  to  Passengers  through  Sudden  Jerking,  Lurching, 
etc.,  of  the  Car.*"^^ — In  like  manner,  a  railroad  company  is  liable  for 
an  injury  visited  upon  a  passenger  through  any  sudden  lurching, 
jerking,  stopping,  or  starting  of  the  car  in  which  the  passenger  is 
riding,  provided  the  passenger  is  himself  free  from  contributory 
negligence  tending  to  produce  the  injury.**^  The  fact  that  an  injury 
is  visited  upon  the  passenger  from  this  source  constitutes  prima  facie 
evidence  of  negligence  under  the  ruJe  res  ipsa  loquitur,  and  casts 


""Ohio  &c.  R.  Co.  V.  Allender,  59 
111.  App.  620.  Negligence  is  not 
necessarily  imputed  to  a  railway 
company  because  of  an  injury  to  a 
passenger  in  consequence  of  ice  ac- 
cumulating on  the  platform  of  a 
car,  from  a  storm  whicli  prevails 
while  the  train  is  making  its  trip: 
Palmer  v.  Pennsylvania  Co.,  Ill  N. 
Y.  488;  s.  c.  2  L.  R.  A.  252.  More 
particularly  stated,  what  the  court 
held  in  this  case  was,  that  a  rail- 
road is  not  required  to  remove  im- 
mediately and  continuously  snow 
and  ice  on  the  platforms  of  cars  at- 
tached to  a  train  travelling  in  the 
night  during  a  continuous  storm,  or 
to  cover  them  with  sand  or  ashes  in 
such  a  manner  that  no  slippery 
places  be  exposed.  It  is  only  re- 
sponsible for  dangers  produced  by 
the  elements  when  they  have  as- 
sumed a  dangerous  form,  and  it  has 
had  an  opportunity  to  remove  their 
effects.  The  failure  of  a  railroad 
company  to  remove  from  the  plat- 
form of  a  passenger  car  on  a 
through  train,  before  5  o'clock  a.  m., 
while  yet  on  the  route,  a  thin  cov- 
ering of  ice  and  snow,  which  had 
accumulated  during  the  night,  did 
not  constitute  negligence  such  as 
made  it  liable  for  an  injury  which  a 
passenger  sustained  by  slipping 
thereon,  especially  when  he  had  sev- 
eral times  crossed  over  the  plat- 
form during  the  night  and  knew  of 
its  slippery  condition:  Palmer  v. 
Pennsylvania  Co.,  Ill  N.  Y.  488;  s.  c. 
2  L.  R.  A.  252;  19  N.  Y.  St.  Rep. 
493;  18  N.  B.  Rep.  859. 

'^  Kelly  V.  Manhattan  R.  Co.,  112 
N.  Y.  443;  s.  c.  3  L.  R.  A.  74.  The 
writer  is  of  opinion  that  these  last 
cases   were   badly   decided.    Ice   is 
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liable  to  accumulate,  to  the  great 
dapger  of  passengers,  on  the  steps 
of  railway  cars  while  the  train  is 
making  its  voyage;  and  it  would  be 
a  simple,  obvious,  and  easy  precau- 
tion for  the  company  to  have  on 
hand  a  quantity  of  ashes  or  of  some 
similar  substance  and  to  sprinkle 
it  upon  the  steps  at  occasional  stop- 
ping places;  and  the  same  may  be 
said  with  reference  to  the  steps  of 
a  stairway  leading  to  an  elevated 
station,  or  to  the  ground  at  the  foot 
of  such  steps,  where  passengers  are 
ascending  and  descending.  A 

female  passenger  was  not  deemed 
guilty,  as  matter  of  law,  of  contrib- 
utory negligence,  in  slipping  upon 
ice  which  had  been  negligently  left 
on  the  steps  of  the  car,  notwith- 
standing the  fact  that  warning  had 
been  given  her,  just  at  the  moment, 
by  her  daughter  who  had  preceded 
her:  Oilman  v.  Boston  &c.  R.  Co., 
168  Mass.  454;  s.  c.  47  N.  E.  Rep. 
193. 

"^  This  section  is  cited  in  §  2909. 

«' Texas  &c.  R.  Co.  v.  Nunn,  98 
Fed.  Rep.  963;  Consolidated  Trac- 
tion Co.  V.  Thalheimer,  59  N.  J.  L. 
474;  s.  c.  34  Atl.  Rep.  132;  Garland 
V.  Southern  R.  Co.,  Ill  Ga.  852;  s.  c. 
36  S.  E.  Rep.  595;  GufCey  v.  Hanni- 
bal &c.  R.  Co.,  53  Mo.  App.  462; 
Madden  v.  Missouri  &c.  R.  Co.,  50 
Mo.  App.  666;  San  Antonio  &c.  R. 
Co.  V.  Choate  (Tex.  Civ.  App.),  56 
S.  W.  Rep.  214;  Smitson  v.  South- 
ern &c.  R.  Co.,  37  Or.  74;  s.  c.  60  Pac. 
Rep.  907;  Murphy  v.  St.  Louis  &c.  R. 
Co.,  43  Mo.  App.  342;  Coudy  v.  St. 
Louis  &c.  R.  Co.,  85  Mo.  79;  Cook  v. 
Long  Island  R.  Co.,  47  N.  Y.  St.  Rep. 
200;  s.  c.  19  N.  Y.  Supp.  648;  s.  c. 
aft'd  138  N.  Y.  642. 
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upon  the  carrier  the  burden  of  showing  that  the  accident  took  place 
either  without  his  faiilt,  or  through  the  contributory  negligence  of  the 
passenger.*"^  In  those  jurisdictions  where  the  rule  of  procedure 
obtains  which  requires  the  plaintiff  in  an  action  for  damages  grounded 
upon  negligence,  to  allege  and  prove  at  the  outset  his  own  freedom 
from  contributory  negligence,  it  may  be  assumed  that  this  presump- 
tion does  not  arise  until  the  plaintiff  shows  that  such  an  act  of 
negligence  happened,  and  that  it  visited  the  injury  upon  him,  without 
any  fault  on  his  part.  The  company  may,  of  course,  exonerate  itself 
by  showing  that  the  accident  happened  from  some  cause  beyond  its 
control,  or  for  which  it  was  not  responsible,  as  where  a  sudden  stop- 
ping of  the  train  was  caused  by  an  unauthorized  application  of  the 
emergency  brake  by  another  passenger,  causing  the  engine  and  cars 
to  be  severed  from  a  part  of  the  train  upon  which  the  plaintiff  was 
riding."* 

§  2831.    Cutting  Off  Sleeping  Car  and  leaving  Passenger  Behind. — 

If  a  passenger  enters  a  sleeping  car  upon  the  assurance  of  the  con- 
ductor of  the  railway  company  that  the  car  will  go  with  a  particular 
train;  and  if,  thereafter,  the  sleeper  is  cut  off  from  the  train  and 
left  on  a  siding  late  at  night,  this,  it  has  been  held,  will  render  the 


*"Coudy  V.  St.  Louis  &c.  R.  Co., 
85  Mo.  79;  Murphy  v.  St.  Louis  &c. 
R.  Co.,  43  Mo.  App.  342;  Guffey  v. 
Hannibal  &c.  R.  Co.,  53  Mo.  App. 
462;  Consolidated  Traction  Co.  v. 
Thalheimer,  59  N.  J.  L.  474;  s.  c.  37 
Atl.  Rep.  132;  Cook  v.  Long  Island 
R.  Co.,  47  N.  y.  St.  Rep.  200;  s.  c. 
19  N.  Y.  Supp.  648;  s.  c.  aff'd  138  N. 
Y.  642. 

""McDonnell  v.  New  York  &c.  R. 
Co.,  35  App.  Div.  (N.  Y.)  147;  s.  c.  54 
N.  Y.  Supp.  747;  12  Am.  &  Bng.  Rail. 
Cas.  (N.  S.)  175;  5  Am.  Neg.  Rep.. 
220;  appeal  dismissed  159  N.  Y.  524 
(mem.).  For  a  petition  in  an  ac- 
tion of  this  kind,  set  out  in  detail, 
which  was  held  to  state  a  good  cause 
of  action, — see  Garland  v.  Southern 
R.  Co.,  Ill  Ga.  852;  s.  c.  36  S.  E. 
Rep.  595.  It  has  heen  held  that  a 
passenger  who,  in  attempting  to 
alight  from  the  train,  which  has 
reached  his  station,  is  injured  by 
the  violent  slamming  of  a  door, 
caused  by  the  sudden  stoppage  of 
the  train  after  it  had  been  prema- 
turely set  in  motion,  is  not  bound 
to  show  negligence  in  not  fastening 
the  door,  or  in  stopping  the  train  a 
second   time,    in   order   to   recover 


damages,  if  he  shows  that  the  train 
was  not  stopped  a  sufficient  length 
of  time  to  permit  Mm  safely  to 
alight  before  it  again  began  to 
move:  Madden  v.  Missouri  &c.  R. 
Co.,  50  Mo.  App.  666.  Circumstances 
under  which  the  refusal  of  the 
court  to  instruct  the  jury  that  the 
act  of  the  plaintiff  in  going  upon 
the  platform  was  the  cause  of  the 
injury,  and  that  the  inquiry  should 
be  directed  to  the  question  whether 
or  not  such  act  was  a  negligent  act, 
— was  held  proper:  San  Antonio 
&c.  R.  Co.  V.  Choate  (Tex.  Civ. 
App.),  56  S.  W.  Rep.  214.  Evidence 
under  which  an  instruction  to  the 
effect  that  if  the  train  stopped  be- 
fore reaching  the  station,  and  the 
plaintiff  was  led  to  believe,  from 
.the  words  or  acts  of  an  employ^  of 
the  defendant,  that  it  was  a  proper 
time  for  her  to  alight,  and,  in  at- 
tempting to  do  so,  she  was  thrown 
to  the  ground  by  the  sudden  jerk  of 
the  car,  or  in  any  other  manner, 
and  injured,  the  defendant  was 
guilty  of  negligence, — was  not  er- 
roneous, as  not  supported  by  the  evi- 
dence: Smitson  v.  Southern  &c.  R. 
Co.,  37  Or.  74;  s.  c.  60  Pac.  Rep.  907. 
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carrier  liable  to  a  passenger  who  has  been  left  on  the  sleeper  with  a 
sick  child,  while  his  baggage,  including  medicines,  has  been  carried 
off  on  the  train.*"^ 

§  2832.  Duty  to  Stop  and  Rescue  Passengers. — It  is  the  duty  of  a 
railroad  company,  where  a  passenger  falls  overboard  from  its  train, 
and  who  is  liable  to  perish  or  to  suffer  great  injury  unless  rescued,  to 
stop  the  train  and  rescue  him,  provided  it  can  do  so  without  endan- 
gering the  safety  of  other  passengers  on  the  train,  or  of  its  em- 
ployes in  charge  of  it,  by  throwing  it  out  of  its  schedule  time  and 
bringing  it  into  collision  with  other  trains.*°° 

§  2833.    Duty    of    Railway    Companies    to    Heat    their    Cars. — 

By  the  principles  of  the  common  law,  a  railway  carrier  of  passengers 
is  bound  to  use  reasonable  care  and  to  make  reasonable  efforts,  to 
the  end  of  keeping  its  passenger  coaches  comfortably  warm  in  cold 
weather,  and  is  liable  in  damages  to  a  passenger  for  any  discomfort 
or  illness  it  may  produce  by  its  failure  of  duty  in  this  respect.*'^ 
This  duty  is  enforced  by  statute  in  some  jurisdictions.  Such  statutes 
are  not  subject  to  any  constitutional  objection,  but  are  valid  police 
regulations.*"^  The  duty  is  clearer  where  women  and  little  children 
are  in  the  coaches,  whose  discomfort  from  the  want  of  heat  is  made 
known  to  the  conductor  and  the  attending  brakeman,  and  where 
heat  is  requested.*"'  If  severe  illness  results  to  a  passenger  from  the 
failure  of  a  railway  company  to  heat  the  car  in  which  he  is  riding 
during  cold  weather,  especially  where  there  is  a  stove  therein  and 
ample  opportunity  to  supply  the  needed  heat,  and  the  employes  on 
the  train  are  requested  by  the  passenger  to  supply  it,  but  fail  to  do 
so,  the  company  is  guilty  of  actionable  negligence.*'^"     Nor  will  the 

405  Norfolk  &c.  Co.  v.  Lipscomb,  90  cable  to  the  case  in  judgment,  but 

Va.  137;  s.  c.  20  L.  R.  A.  817;  17  S.  it  is  believed  that  the  obligation  is 

E.  Rep.  809.  just  as  strong  where  the  passenger 

'^  Cincinnati  &c.  R.  Co.  v.  Kassen,  has  been  pushed  off,  or  has  fallen 

49  Ohio   St.   230;    s.  c.  16  L.  R.  A.  off,  wholly  through  his  own  fault. 

674;   31  N.  E.  Rep.  282;   Cincinnati  "'Ft.  Worth  &c.  R.  Co.  v.  Hyatt, 

&c.  R.  Co.  V.  Cooper,  120  Ind.  469;  12  Tex.  Civ.  App.  435;    Dillinglianr 

s.  c.  6  L.  R.  A.  241;   22  N.  B.  Rep.  v.  Hodges  (Tex.  Civ.  App.),  26  S.  W. 

340.     A    decision    of    the    Court    of  Rep.  86  (no  off.  rep.). 

Appeals    of    Kentucky    makes    the  *™New   York   &c.   R.   Co.   v.   New 

qualification  to  the  above  statement,  York,  165  U.  S.  628;   s.  c.  41  L.  ed. 

that  the  passenger  has  been  thrown  853. 

or  pushed   from  the  train  without  *™  Fort  Worth  &c.  R.  Co.  v.  Hyatt, 

any  fault  on  Ms  own  part:    Reed  v.  12  Tex.  Civ.  App.  435;  s.  c.  3  Am.  & 

Louisville    &o.    R.    Co.,    20    Ky.    L.  Eng.  Rail.  Cas.  (N.  S.)  397;  34  S.  W. 

Rep.    815;     s.    c.    47    S.    W.    Rep.  Rep.  677. 

591;  44  L.  R.  A.  823;   rehearing  de-  ""Taylor  v.  Wabash  R.  Co.  (Mo.), 

nied  20  Ky.  L.  Rep.  990;    48  S.  W.  38  S.  W.  Rep.  304;  s.  c.  42  L.  R.  A. 

Rep.    416;    44   L.   R.   A.    824.     This  110  (no  off.  rep.). 
Qualification  may  have  been  appli- 
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passenger  be  prevented  from  recovering  damages  by  reason  of  bis 
failure  to  complain  to  the  servants  of  the  company  of  the  want  of 
heat;*'^  nor  by  remaining  in  the  car  after  he  has  an  opportunity  to 
get  ofE;  nor  by  failing  to  make  the  attempt  to  get  wraps  from  his 
trunk  which  is  in  the  baggage-car ;  nor  by  taking  oil  his  overcoat  and 
putting  it  around  his  wife  to  keep  her  warm ;  nor  by  the  fact  of  wear- 
ing inadequate  clothing  to  meet  the  demands  of  the  season.*^^ 

§  2834.  Duty  to  Light  their  Cars. — A  railway  company  is  under 
the  obvious  duty  of  keeping  the  interior  of  its  ordinary  passenger 
coaches  lighted  at  night,  to  the  end  of  protecting  its  passengers  from 
thieves,  of  enabling  them  to  see  their  way  in  attending  to  their  rea- 
sonable comforts  and  in  getting  on  and  off  the  train.  The  custom 
of  keeping  cars  so  lighted  is  universal,  and  the  absence  of  lights  in 
such  vehicles,  except  in  case  where  the  absence  of  them  may  have 
been  due  to  some  unavoidable  accident,  would  not  be  tolerated  by  the 
public  or  by  the  law.  The  universal  prevalence  of  the  custom  of 
keeping  the  body  of  such  coaches  lighted  no  doubt  furnishes  the 
reason  why  the  propriety  of  it  has  so  seldom  been  the  subject  of 
consideration  by  the  courts. *^^  But  this  statement  does  not  apply  to 
sleeping  cars.  Here  the  custom  is  that  the  servants  are  required  to 
turn  down  the  lights  so  that  the  light  will  not  prevent  passengers  from 
sleeping,  while  at  the  same  time  the  porter  of  the  car  is  supposed  to 
keep  a  watch  at  the  end  of  the  aisle,  a  duty  which  is  too  often 
neglected.  But  the  necessity  of  turning  down  the  lights  in  a  sleeping 
car,  in  order  not  to  prevent  the  passengers  from  sleeping,  does  not  ap- 
ply to  that  portion  of  the  car  in  which  the  water-closet  is  situated; 
but  whether  the  railway  company  or  sleeping  car  company  is  guilty 
of  negligence  in  failing  to  keep  that  part  of  the  sleeping  car  lighted 
at  night  has  been  held,  with  obvious  propriety,  a  question  of  fact  for 
the  jury."*     Nor  is  a  passenger,  who  is  injured  while  groping  about 

*"  Hastings  v.  Northern  R.  &c.  Co.,  begin  their  return  journey,  except 

53  Fed.  Rep.  224,  226.  for  a  reasonable  time  before  start- 

"=  Taylor  v.  Wabash  R.  Co.  (Mo.),  ing;  and  it  can  not  be  affirmed  as  a 

42  L.  R.  A.  110;  s.  c.  38  S.  W.  Rep.  matter  of  law  that  fifteen  minutes 

304  (no  off.  rep.).     According  to  one  is   not   a   reasonable   and    sufficient 

court,  the  failure  of  a  mail  agent,  time  in  which  to  light  the  cars  of  a 

riding   upon   a   passenger   train,   to  passenger  train  at  a  summer  resort, 

guard  against  the  effects  of  a  want  and  give  notice  to  a  party  of  excur- 

of  heat  in  the  car  in  which  he  rides,  sionists  to  prepare  to  start:    Hodges 

may  be  ascribed  to  him  as  contrib-  v.  New  Hanover  Transit  Co.,  107  N. 

utory     negligence:     Turrentine     v.  C.  576;  s.  c.  12  S.  E.  Rep.  597. 
Richmond  &c.  R.  Co.,  92  N.  C.  638.  "'  Piper  v.  New  York  &c.  R.  Co., 

'"A  railway  carrier  of  passengers  76  Hun  (N.  Y.)  44;  s.  c.  59  N.  Y.  St. 

is  not  hound  to  light  its  cars  and  Rep.  629;  27  N.  Y.  Supp.  593;  rehear- 

keep  them  lighted,  while  they  are  ing  denied  in  59  N.  Y.  St.  Rep.  884; 

standing  on  its   tracks   waiting  to  s.  c.  28  N.  Y.  Supp.  1114. 
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at  night  trying  to  find  an  unlighted  water-closet,  imputable  with 
contributory  negligence/^''  While  the  railroad  company  is  under  no 
legal  duty  of  providing  the  public  with  vestibuled  trains,  yet  if  it 
does  so,  it  is  under  the  legal  duty  of  exercising  the  high  degree  of 
care  which  the  law  puts  upon  carriers  of  passengers  to  the  end  of 
maintaining  them  in  a  reasonably  safe  condition;  and  this  may  ex- 
tend to  the  duty  of  lighting  the  vestibule,  so  as  to  make  the  company 
liable  to  a  passenger  for  an  injury  sustained  by  him  in  walking  by 
mistake,  in  the  dark,  out  of  an  outside  door  which  has  been  left 
open.^'®  In  such  a  case,  whether  the  railroad  company  was  guilty 
of  negligence  was  held  to  be  a  question  of  fact  for  the  jury.*'^ 

§  2835.  Liability  of  Railway  Carrier  for  Communicating  Con- 
tagious Diseases. — It  has  been  held  that  a  railway  company  is  not 
liable  to  a  passenger  to  whom  a  contagious  disease  has  been  com- 
municated from  the  ticket  agent  by  a  railway  ticket  sold  to  such  pas- 
senger, where  neither  the  company  nor  any  of  its  superior  officers  had 
hnowledge  that  the  ticket  agent  had  such  a  disease.*'^ 

§  2836.  Application  of  these  Principles  in  the  Case  of  Elevated 
Eailways. — In  the  application  of  the  foregoing  principles  to  the  car- 
riage of  passengers  upon  elevated  railways,  we  find  that  actionable 
negligence  has  been  predicated  upon  the  fact  of  a  passenger  being 
injured  by  the  negligence  of  a  guard  on  such  a  railway,  without 
reference  to  the  question  whether  the  negligence  was  direct  or  in- 
tentional;*^" upon  the  act  of  a  guard  in  closing  the  gate  suddenly  and, 
without  notice  to  a  passenger,  giving  him  a  violent  push  which  throws 
him  off  the  train  and  upon  the  platform  ;''*''  upon  the  reckless  act  of 
the  engineer  in  starting  the  train  while  the  track  in  front  of  it  is 
crowded  with  people  who  have  just  alighted  from  it;*'^  upon  the 

*'=  Piper  V.  New  York  &c.  R.  Co.,  ™Long  v.  Chicago  &c.  R.  Co.,  48 

supra.  Kan.  28;    s.  c.  15  L.  R.  A.   319;    11 

""Bronson  v.  Oakes,  76  Fed.  Rep.  Rail.  &  Corp.  L.  J.  717;  28  Pac.  Rep. 

734;  s.  c.  40  U.  S.  App.  413;  22  C.  C.  977.     As  to   liability   for   communi- 

A.  520.  eating  Texas  or  Indian  fever  to  cat- 

"'  Bronson  v.  Oakes,  supra.     Con-  tie,  see  Vol.  I,  §  921. 

trary  to  the  foregoing  text,  and  man-  *™  Koetter  v.  Manhattan  R.  Co.,  59 

ifestly  unsoimd,  is  a  decision  to  the  Hun    (N.  Y.)    623    (mem.);   s.  c.   36 

effect  that  a   railway  carrier   owes  N.  Y.  St.  Rep.  611;  s.  c.  aff'd  129  N. 

no  duty  to  a  passenger,  as  a  matter  Y.  668. 

of  law,  to  keep  the  vestibule  doors  "°  Miller  v.  Manhattan  R.  Co.,  73 

of  coaches  closed,  or  the  vestibules  Hun  (N.  Y.)  512;   s.  c.  56  N.  Y.  St. 

lighted,  or  its  grounds  away  from  a  Rep.  189;   26  N.  Y.  Supp.  162. 

station   lighted   and   free   from   ob-  ™  Weiler  v.  Manhattan  R.  Co.,  53 

structions:     "Ward    v.    Chicago    &c.  Hun   (N.  Y.)  372;  s.  c.  25  N.  Y.  St. 

R.  Co.,  165  111.  462;    s.  c.  46  N.  E.  Rep.  543;    6  N.  Y.  Supp.  320;   s.  c 

Rep.  365;  rev'g  s.  c.  61  111.  App.  530.  aff'd  127  N.  Y.  669. 
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act  of  a  trainman  in  opening  the  door  of  a  car  when  the  train  is 
approaching  a  station,  and  in  letting  go  of  the  door  just  as  a  pas- 
senger takes  hold  of  the  door  casing  to  save  himself  from  falling, 
thereby  causing  the  door  to  shut  and  injure  the  passenger's  hand;**- 
upon  the  act  of  the  guard,  after  the  arrival  of  the  train  at  the  station, 
and  while  a  passenger  is  waiting  in  the  doorway  of  the  station  for  the 
guard  to  open  the  gates  to  the  platform  from  which  the  cars  are  to 
be  mounted,  in  opening  the  gate  and  pulling  the  strap  at  the  same 
instant,  thus  signaling  the  train  to  stop,  the  motion  of  the  car  causing 
the  door  to  swing  to  upon  the  passenger's  finger. ^^^  While  carriers 
of  passengers  are  under  a  legal  obligation  of  protecting  their  pas- 
sengers from  the  misconduct  of  other  passengers  on  their  vehicles,*^* 
it  has  been  held  that  an  elevated  railroad  company  is  not  liable  to 
a  female  passenger  for  an  injury  caused  by  a  drunken  man  stepping 
on  her  foot,  where  his  inebriety  did  not  make  him  belligerent  or 
loquacious,  and  the  injury  was  unintentional,  and  the  conductor, 
although  his  attention  was  called  to  the  man,  neither  saw  nor  received 
information  of  any  impropriety,  or  anything  to  indicate  a  disturb- 
ance.**° 

§  2837.  Statutory  Safeguards. — The  Code  of  Tennessee  contains 
a  chapter  entitled  "Of  certain  regulations  for  the  protection  of  life 
and  property  upon  railroads."  Among  these  regulations  is  the  fol- 
lowing: "When  any  person,  animal,  or  obstruction,  appears  upon 
the  road,  the  alarm  whistle  shall  be  sounded,  the  brakes  put  down, 
and  every  possible  means  employed  to  stop  the  train  and  prevent  an 
accident."''*^  "Every  railroad  company  that  fails  to  observe  these 
precautions  or  cause  them  to  be  observed  by  its  agents  or  servants 
shall  be  responsible  for  all  damages  to  persons  or  property  occasioned 
by,  or  resulting  from,  any  accident  or  collision  that  may  occur."**^ 
It  has  been  held  that  this  statute  does  not  extend  to  the  protection 
of  passengers  upon  railway  trains.     The  court  reasoned  that  for 


*^  Colwell  V.  Manhattan  R.  Co.,  32  actionable  negligence,  although  th& 

N.  Y.  St.  Rep.  991;   s.  c.  10  N.  Y.  peril    is    increased    thereby, — espe- 

Supp.  636.  cially  if  the  passenger  could  have 

'"^  Baker  v.  Manhattan  R.  Co.,  118  safely   stepped    off   upon   the    plat- 

N.  Y.  532;  s.  c.  29  N.  Y.  St.  Rep.  936;  form   of  the   station:     Robinson   v. 

23  N.  E.  Rep.  88.    But  it  has  been  Manhattan  R.  Co.,  5  Misc.   (N.  Y.) 

held  that  an  error  of  judgment  com-  209;  s.  c.  54  N.  Y.  St.  Rep.  792;  25 

mitted   by   an   employ^   of   such   a  N.  Y.  Supp.  91. 

company  in  not  opening  the  gate  of  ^  Post,  §  3083,  et  seq. 

a    car    upon    an    elevated    railway  "^  Thomson  v.  Manhattan  R.  Co., 

train,  in  an  emergency  occasioned  75  Hun   (N.  Y.)  548;  s.  c.  59  N.  Y. 

by  the  misconduct  of  a  passenger  in  St.  Rep.  621;  27  N.  Y.  Supp.  608. 

clinging  to  the  steps  of  the  car  after  '^  Tenn  Code,  §  1166,  sub-sec.  5. 

it  is  in  motion,  does  not  constitute  *^  IMd.,  §  1167. 
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such  protection  the  common  law  affords  a  complete  and  adequate 
remedy,  and  that  the  statute  has  given  the  common-law  remedy  no 
strength.*'*  This  was  certainly  a  very  weak  reason,  and  an  able 
judge  dissented.  A  statute  of  Nebraska  contains  this  provision: 
"Every  railroad  company  shall  be  liable  for  all  damages  inflicted  upon 
the  person  of  passengers  while  being  transported  over  its  road,  except 
in  case  where  the  injury  done  arises  from  the  criminal  negligence  of 
the  person  injured,  or  where  the  injury  complained  of  shall  be  the 
violation  of  some  express'  rule  or  regulation  of  said  road,  actually 
brought  to  his  or  her  notice."*' '^  This  statute  is  not  penal,  but  is 
remedial.  It  gives  a  substantive  right  of  action,  which,  when  it  has 
attached  by  reason  of  an  injury  received  within  the  State,  may  be  en- 
forced in  any  court,  within  or  without  the  State,  having  jurisdiction 
of  the  subject-matter  and  of  the  parties.  In  such  an  action  the 
statute  furnishes  the  measure  of  the  plaintiff's  right  of  recovery,  so 
far  as  its  provisions  extend.*^"  The  "criminal  negligence"  intended 
by  this  statute  is  a  flagrant  and  reckless  disregard  of  one's  own  safety 
and  a  willful  indifference  to  the  injury  which  is  liable  to  follow  the 
act  done  or  omitted.*^^  It  means  gross  negligence.  Under  the  Code 
of  Georgia,*^^  a  legal  presumption  arises  from  the  fact  of  an  injury 
caused  by  the  running  of  the  cars  of  a  railway  company.  In  an 
action  for  an  injury  from  such  a  source,  the  plaintiff  is  not  therefore 
required  to  prove  negligence  on  the  part  of  the  defendant  by  a  pre- 
ponderance of  the  evidence.*"^ 

§  2838.    Derailments  from  Other  Causes  than  Defects  in  Carrier's 
Roadway,  Vehicle,  etc. — The  doctrine  that  a  railway  carrier  of  pas- 

'^  Louisville  &c.  R.  Co.  v.  McKen-  Cas.    (N.   S.)   476;    66  N.  W.  Rep. 

na,  71  Tenn.   (7  Lea)  313.     Deader-  1000. 

ick,  C.  J.,  dissented.     The  statute  of  *''  Ga.  Code,  §  3033. 

2Jew  York    (New  York  Laws  1887,  "''Killian  v.  Georgia  R.  &c.  Co.,  97 

ch.   11,   as   amended   by  New   York  Ga.   727;    s.   c.    25    S.   B.   Rep.    384. 

Laws  1888,  ch.  189),  relating  to  the  This  statute  (Ga.  Code  1882,  §  3033) 

heating  of  steam  passenger  railroad  is  not  confined  to  injuries  inflicted 

cars,  includes  all  companies  in  New  by  railroads  on  passengers.    It  reads 

York  State  having  fifty  miles  and  as   follows:     "A    railroad    company 

upward  of  railroad  in  use,  although  shall  be  liable  for  any  damage  done 

they  are  not  wholly  within  the  lim-  to  persons,  stock  or  other  property, 

its  of  that   State:     People  v.   New  by  the   running  of   locomotives,   or 

York  &c.  R.  Co.,  55  Hun  (N.  Y.)  409;  cars,    or   other   machinery   of   such 

B.  c.  29  N.  Y.  St.  Rep.  172;   8  N.  Y.  company,  or  for  damage  done  by  any 

Supp.  672;  s.  c.  aff'd  123  N.  Y.  635.  person  in  the  employment  and  serv- 

*'"  Comp.  Stat.  Neb.,  ch.  72,  art.  1,  ice    of    such    company,    unless    the 

§  3.  company  shall  make  it  appear  that 

■"°  Clark  V.  Russell,  97  Fed.  Rep.  their  agents  have  exercised  all  or- 

900.  dinary  and  reasonable  care  and  dili- 

'"i  Chicago  &c.  R.  Co.  v.  Hyatt,  48  gence,  the  presumption  in  all  cases 

Neb.  97;   s.  c.  4  Am.  &  Bng.  Rail,  being  against  the  company." 
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sengers  is  bound  to  use  the  highest  degree  of  care  and  vigilance  which 
human  foresight  can  bestow,  has  been  applied  in  cases  of  injuries 
received  in  consequence  of  passenger  trains  becoming  derailed  through 
collisions  with  cattle  upon  the  track.  Obviously,  the  same  care  and 
vigilance  must  be  exerted  by  the  railway  company  in  keeping  cattle 
from  its  track  as  it  is  required  to  exert  in  having  its  roadway  other- 
wise safe  for  the  purpose  intended.  The  mere  fact  of  a  derailment 
from  such  a  cause  raises  a  prima  facie  case  of  negligence,  and  this 
case  is  affirmed  where  the  evidence  shows  that  the  collision  was 
owing  to  the  fact  that  the  train  was  running  at  a  dangerous  speed,  or 
to  the  fact  that  the  cattle  came  upon  the  track  owing  to  the  failure  of 
the  railway  company  to  fence  its  track,  and  to  erect  suitable  cattle- 
guards. *°*  Nor  will  it  be  any  defense  to  an  action  for  injuries  to  a 
passenger  in  a  collision  of  the  defendant's  train  with  a  cow  outside 
of  village  limits,  which  would  not  have  occurred  if  it  had  fenced  its 
track  beyond  and  constructed  a  cattle-guard  at  such  limits, — that  the 
cow  entered  upon  its  trade  within  the  village  limits  at  a  point  where 
the  company  was  not  boi;nd  by  law  to  maintain  a  fence. ^"^  Except 
where  the  cattle  with  which  the  train  has  come  in  contact  have  come 
upon  the  track  at  a  highway  crossing,  the  inquiry  is  always  pertinent, 
on  the  question  of  the  negligence  of  the  railway  company,  whether  it 
might,  by  fencing  its  track,  and  establishing  cattle-guards,  have  pre- 
vented them  from  coming  upon  its  track. *°^ 


"•Atchison  &c.  R.  Co.  v.  Elder, 
149  111.  173;  s.  c.  36  N.  B.  Rep.  565; 
affg  s.  c.  50  111.  App.  276. 

«» Atchison  &c.  R.  Co.  v.  Elder, 
149  111.  173;  s.  c.  36  N.  E.  Rep.  565; 
arg  s.  c.  50  111.  App.  276. 

™Gulf  &c.  R.  Co.  V.  Wilson,  79 
Tex.  371.  In  a  nisi  prius  case  in 
Pennsylvania,  tried  before  Associate 
Justice  Williams,  it  was  reasoned 
that  there  is  not  a  conclusive  pre- 
sumption of  negligence  or  omission 
of  this  duty  in  every  case  of  injury 
to  passengers  caused  by  cattle  being 
on  its  track.  At  the  crossing  of 
public  roads,  or  wherever  cattle  are 
in  the  habit  of  straying,  or  known 
to  be  liable  to  stray  on  the  track,  it 
was  held  to  be  the  duty  of  the  com- 
pany to  use  the  utmost  vigilance  to 
keep  them  off;  and  near  such  places 
to  erect  cattle-guards,  put  up  fences, 
or  station  watchmen  for  that  pur- 
pose; and  a  failure  to  do  so  is  neg- 
ligence rendering  them  liable  for  all 
injuries  occasioned  thereby.  In  the 
particular  case,  it  was  held  that, 
whether  the  spot  on  the  road  where 


the  injury  occurred  was  or  was  not 
so  commonly  infested  with  cattle  as 
to  require  a  fence  or  cattle-guard, 
was  a  question  for  the  jury:  Wright 
V.  Pennsylvania  R.  Co.,  3  Pittsb. 
(Pa.)  116.  A  railroad  company  has 
been  held  liable  for  an  injury  to  a 
passenger  resulting  from  the  derail- 
ment of  a  train  because  an  animal, 
knocked  down  by  a  preceding  train, 
was  left  in  too  close  proximity  to 
the  track,  if  the  employes  on  the 
latter  train  knew  that  it  had  been 
knocked  down  and  was  in  such  prox- 
imity to  the  track  as  to  endanger 
the  safety  of  other  trains :  Mexican 
&c.  R.  Co.  V.  Lauricella  (Tex.  Civ. 
App.),  26  S.  W.  Rep.  301  (no  off. 
rep.).  It  has  been  held  that  one 
who  is  injured  by  the  derailing  of 
a  railway  car  on  which  he  is  a  pas- 
senger, caused  by  the  malicious  act 
of  one  not  in  the  employ  of  the 
company,  can  not  recover  against 
the  company  for  the  damage  in- 
flicted: Houston  &c.  R.  Co.  v.  Lee, 
69  Tex.  556;  s.  c.  7  S.  W.  Rep.  324; 
but.  this  statement,  in  its  nakedness, 
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§  2839.  Instances  where  the  Railway  Carrier  of  Passengers  was 
Held  Liable. — Evidence  of  negligence  sufficient  to  take  the  question 
to  the  jury  and  charge  the  railway  carrier  of  passengers  with  liability 
in  damages  has  been  discovered  in  evidence  tending  to  prove  the 
following  facts: — That  a  passenger,  standing  on  the  platform  of  a 
station,  waiting  for  a  train,  had  lost  the  sight  of  one  eye  by  reason 
of  sparhs  falling  from  the  ash-pan  of  a  locomotive  which  drew  a 
train  rapidly  past  the  platform,  the  evidence  tending  to  show  that  a 
properly  constructed  ash-pan  would  not  scatter  sparks;*"'  that  a 
railway  company,  as  a  matter  of  convenience,  left  its  passenger  coach 
standing  upon  the  crossing  of  another  railroad,  where  it  was  struck 
by  cars  detached  from  a  freight  train  on  the  other  road,  killing  a 
passenger  thereon, — notwithstanding  a  special  finding  of  the  jury 
that  the  collision  could  not  have  been  reasonably  anticipated  ;*"'  that 
a  temporary  fo.ot-rest,  improvised  for  the  occasion,  on  a  liand  car, 
gave  way  while  the  car  was  running  unusually  fast,  injuring  one  who 
was  riding  as  a  passenger  thereon  ;*"*  that  a  servant  of  a  railway  pas- 
senger carrier  negligently  and  violently  pulled  the  hell-rope  passing 
through  a  passenger  coach  without  warning  a  passenger  who  was 
near,  so  that  it  struck  him  in  the  eye,  severely  injuring  him;'"'"  and 
in  the  cases  mentioned  in  the  marginal  note.^"^ 


can  not  pass  unchallenged.  It  nec- 
essarily presupposes  that  the  rail- 
way company  maintains  a  reason- 
able system  of  inspection  for  the 
purpose  of  guarding  against  such 
accidents.  It  is  well  known  that, 
in  the  conduct  of  their  business, 
railway  companies  are  liable  to 
make  enemies  in  the  persons  of  em- 
ployes discharged  for  neglect  of 
duty,  tramps  or  other  trespassers 
expelled  from  their  trains,  farmers 
whose  cattle  are  killed  on  the  track, 
where  the  damages  are  not  paid, 
and  in  many  other  cases.  It  is  well 
known  also  that  many  railroad  ac- 
cidents have  been  the  work  of  tres- 
passers in  drawing  the  spikes  from 
rails,  in  misplacing  switches,  in 
placing  obstructions  on  the  track, 
and  the  like.  It  is  therefore  the 
most  obvious  suggestion  that  the 
high  degree  of  care  which  the  law 
puts  upon  a  railway  carrier  of  pas- 
sengers requires  such  carrier  to 
"maintain  a  constant  inspection  of  its 
tracTc  with  a  view  to  preventing 
trespasses,  or  of  signaling  its  trains 
in  time  to  avoid  disasters  resulting 
therefrom.  That  the  company  has 
discharged  this  duty,  but  that  nev- 
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ertheless  the  act  of  the  trespasser 
has  been  so  sudden  or  so  secret  as 
to  escape  detection  through  an  or- 
dinary inspection,  is  a  necessary 
premise  which  must  be  understood 
in  connection  with  the  statement  of 
the  foregoing  proposition.  If  this 
duty  has  not  been  discharged  by  the 
company,  then  it  is  just  as  much 
liable  for  an  injury  to  a  passenger 
through  the  act  of  a  trespasser,  as 
for  any  other  injury. 

""Philadelphia  &c.  R.  Co.  v. 
Young,  90  Fed.  Rep.  709;  s.  c.  62  U. 
S.  App.  429;  33  C.  C.  A.  251;  5  Am. 
Neg.  Rep.  541. 

«=  Kellow  V.  Central  &c.  R.  Co.,  68 
Iowa  470. 

*"  International  &c.  R.  Co.  v. 
Prince,  77  Tex.  560;  s.  c.  14  S.  W. 
Rep.  171. 


""Thompson  v. 
47  La.  An.  1107;  f 
503. 

°"  Also    where 


Yazoo  &c.  R.  Co., 
;.  c.  17  South.  Rep. 

a  passenger  was 
thrown  from  the  platform  of  a  car 
by  a  sudden  increase  of  speed  in  the 
train  while  awaiting  an  opportunity 
to  alight  after  the  train  had  slowed 
down  sufficiently  to  enable  him  to 
alight  in  safety:     San  Antonio  &c. 
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§  2840.  Instances  where  the  Carrier  was  Exonerated  from  the 
Charge  of  Negligence. — The  courts  have  refused  to  impute  negli- 
gence to  railway  carriers  of  passengers  under  the  following  circum- 
stances:— Where  a  passenger  dropped  a  bag  containing  money  and 
jewelry  out  of  the  window  while  endeavoring  to  close  the  window, 
and  then  endeavored  to  recover  its  value  from  the  railroad  com- 
pany, because  of  its  refusal  to  stop  the  train  in  order  that  the  pas- 
senger might  get  it  f°^  where  a  passenger,  after  she  had  alighted  from 
the  train,  was  injured  by  a  bundle  thrown,  by  an  expressman,  who 
was  not  a  servant  or  agent  of  the  company;""^  where  a  passenger,  who 
was  entitled  to  passage  partly  by  rail  and  partly  by  boat,  was  in- 
jured by  putting  his  hand  through  the  glass  in  a  swinging  door  in  a 
passage-way  leading  to  the  wharf, — ^there  being  no  evidence  of  neg- 
ligence in  its  construction  or  use,  or  of  its  want  of  fitness  for  the 
purpose  for  which  it  was  used;"*"*  where  a  passenger  on  a  railroad 
train,  sitting  next  to  an  open  window,  received  a  blow  on  his  eye  from 
some  hard  substance — probably  a  piece  of  coal — which  had  been 
hurled  with  considerable  force,  while  the  engine  of  another  train 
of  the  same  company,  passing  in  the  opposite  direction,  was  directly 
opposite  the  window  where  the  passenger  sat, — the  evidence  furnish- 
ing nothing  more  to  explain  the  cause  of  the  accident  ;°°^  where  a 


R.  Co.  V.  Dykes  (Tex.  Civ.  App.),  45 
S.  W.  Rep.  758  (no  off.  rep.).  And 
where  a  railway  passenger,  without 
contributory  negligence,  had  his 
fingers  mashed  by  the  fall  of  the 
iron  bar  of  the  seat  next  to  the  aisle, 
which  a  brakeman,  in  reversing  the 
seats,  had  left  slightly  raised: 
Missouri  &c.  R.  Co.  v.  Dill  (Tex. 
Civ.  App.),  40  S.  W.  Rep.  347  (no 
off.  rep.).  And  where  a  passenger 
was  standing  at  the  rear  door  of  the 
coach,  viewing  the  scenery,  with  his 
left  hand  resting  on  the  door  of  the 
water-closet  to  steady  himself,  and 
the  conductor  came  up  from  behind, 
and  opened  the  door  of  the  water- 
closet  and  shut  it  quickly,  catching 
and  crushing  the  passenger's  little 
finger,  which  had  slipped  into  the 
crevice  without  the  passenger's 
knowledge, — the  question  of  the  de- 
fendant's negligence  and  of  the 
plaintiff's  contributory  negligence 
being  for  the  jury :  Romine  v.  Bvans- 
ville  &c.  R.  Co.,  24  Ind.  App.  230;  s.  c. 
56  N.  B.  Rep.  245.  And  where  a  pas- 
senger in  the  defendant's  car  was 
injured  by  falling  over  a  mail  tag 
thrown  upon  the  platform  between 
the  door  of  the  waiting-room  and 


the  train  which  she  Intended  to 
take, — the  platform  being  insuffi- 
ciently lighted,  and  the  company 
knowing  that  the  mail  clerk  was 
accustomed  to  throw  mail  bags  on 
the  platform  at  that  station :  Ayres 
V.  Delaware  &c.  R.  Co.,  4  App.  Div. 
(N.  Y.)  511;  s.  c.  40  N.  Y.  Supf».  11. 
And  where  the  valise  of  a  passenger 
was  allowed  to  stand  in  the  passage- 
way in  the  aisle  of  a  car  for  the  space 
of  three  hours,  and  a  female  passen- 
ger fell  over  it  and  was  injured, 
after  another  passenger  had  stum- 
bled over  it  while  entering  the  car: 
Chicago  &c.  R.  Co.  v.  Buckmaster,  74 
111.  App.  575. 

™  Henderson  v.  Louisville  &c.  R. 
Co.,  123  U.  S.  61;  s.  c.  31  L.  ed.  92. 

"''Winship  v.  New  York  &c.  R. 
Co.,  170  Mass.  464;  s.  c.  49  N.  E.  Rep. 
647. 

™''  Hayman  v.  Pennsylvania  R.  Co., 
118  Pa.  St.  508;  s.  c.  11  Atl.  Rep. 
815;  20  W.  N.  C.  (Pa.)  466. 

"">=  Pennsylvania  R.  Co.  v.  Mae- 
Kinney,  124  Pa.  St.  462;  s.  c.  17  Atl. 
Rep.  14;  2  L.  R.  A.  820;  46  Phila.  Leg. 
Int.  301;  20  Pitts.  L.  J.  (N.  S.)  2;  23 
W.  N.  C.  (Pa.)  353.  The  court  held 
that  the  fact  of  the  accident  did  not 
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passenger,  who  had  left  a  train,  was  struck  and  injured  by  the  engine 
of  another  train  approaching  the  station,  with  its  bell  ringing,  at  a 
speed  of  no  more  than  three  miles  an  hour;^""  where  a  passenger 
was  disturbed  in  his  seat  by  the  movement  of  the  train  in  rounding 
a  curve,  the  speed  of  the  train  not  being  unusual,  and  the  roadbed 
being  in  a  proper  condition  f^  where  a  passenger,  who  had  got  his 
leg  between  two  cars,  called  to  the  conductor  not  to  start  the  train, 
Ijut  the  conductor  nevertheless  did  start  it,  injuring  the  passenger, 
it  not  appearing  that  the  conductor  knew  what  was  wrong,  or  why 
he  was  requested  not  to  start  it;^"^  where  a  passenger  put  Ms  head 
out  of  the  window  of  the  car  for  the  purpose  of  vomiting,  while  the 
car  was  passing  through  a  tunnel,  without  the  knowledge  of  any  of 
the  trainmen,  and  was  struck  by  a  timber  and  killed.^""  Nor  was  neg- 
ligence imputed  to  the  carrier  in  the  cases  noted  in  the  margin.^^" 


carry  a  presumption  of  negligence 
against  the  carrier.  The  decision 
was  manifestly  wrong.  If  the  hard 
substance  had  come  from  the  direc- 
tion of  the  woods  or  open  country, 
the  court  would  have  been  right. 
But,  as  it  came  from  the  direction 
nf  the  engine  of  another  one  of  its 
own  trains — something  under  its 
control, — it  is  plain  that  the  deci- 
sion is  obtusely  opposed  to  the  gen- 
eral rule  which  governs  this  sub- 
ject: Ante,  §  2757.  Where  a  pas- 
senger, seated  in  a  car  at  an  open 
window,  noas  struck  on  the  arm, 
with  suflBoient  force  to  fracture  it, 
iy  a  missile  which  he  did  not  see 
and  which  could  not  be  found,  there 
being  no  evidence  of  the  source  from 
v/hioh  the  missile  came,  the  court 
held  that  this  did  not  raise  a  pre- 
sumption of  negligence  on  the  part 
of  the  carrier:  Thomas  v.  Philadel- 
phia &c.  R.  Co.,  148  Pa.  St.  180;  s.  c. 
15  L.  R.  A.  416;  30  W.  N.  C.  (Pa.)  9; 
23  Atl.  Rep.  989.  There  was  more 
propriety  in  this  decision  than  in 
the  preceding  one. 

°"' Goldberg  v.  New  York  &c.  R. 
Co.,  133  N.  Y.  561;  s.  c.  44  N.  Y.  St. 
Rep.  71;  30  N.  E.  Rep.  597;  vast, 
§^2886. 

"'  Nelson  v.  Lehigh  Valley  R.  Co., 
25  App.  Div.  (N.  Y.)  335;  s.  c.  50 
N.  Y.  Supp.  63. 

'"^  Dawson  v.  New  York  &c.  Bridge 
Co.,  31  App.  Div.  (N.  Y.)  537;  s.  c.  52 
N.  Y.  Supp.  133.  This  case  was 
badly  decided.  It  was  the  duty  of 
the  conductor,  in  the  exercise  of  that 
high  degree  of  care  which  the  law 
puts  upon  carriers  of  passengers,  to 
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f,nA  out  what  was  wrong,  or  why  he 
was  requested  not  to  start  the  train. 

^  Shelton  v.  Louisville  &c.  R.  Co., 
19  Ky.  L.  Rep.  215;  s.  c.  39  S.  W. 
Rep.  842  (no  off.  rep.). 

""Where  the  porter  of  a  passen- 
ger car  failed  to  warn  a  passenger 
of  the  danger  of  standing  upon  the 
platform  of  a  car,  the  danger  being 
perfectly  obvious  to  any  one:  Ebert 
V.  Gulf  &c.  R.  Co.  (Tex.  Civ.  App.), 
49  S.  W.  Rep.  1105.  Where  a  pas- 
senger was  injured  by  the  explosion 
of  a  can  of  gasoline  carried  into  the 
car  by  another  passenger,  the  evi- 
dence not  showing  that  the  passen- 
ger had  any  notice  of  the  presence 
of  the  can  or  of  the  dangerous  char- 
acter of  its  contents:  Clark  v. 
Louisville  &c.  R.  Co.,  20  Ky.  L.  Rep. 
1839;  s.  c.  49  S.  W.  Rep.  1120  (not 
to  be  rep.) ;  superseding  49  S.  W. 
Rep.  187;  s.  c.  12  Am.  &  Eng.  Rail. 
Cas.  (N.  S.)  293.  Where  a  passen- 
ger, sitting  by  an  open  window,  was 
struck  in  Ms  eye  by  a  cinder  from 
the  locomotive, — the  conclusion  be- 
ing that  he  could  not  recover  if  he 
knew,  or  by  the  exercise  of  reason- 
able care  might  have  known,  that 
there  were  unoccupied  seats  with 
protected  windows  in  the  car: 
O'Donnell  v.  Louisville  &c.  R.  Co., 
19  Ky.  L.  Rep.  1005;  s.  c.  42  S.  W. 
Rep.  846  (not  to  be  rep.).  Where  a 
passenger  on  a  vestibuled  train  was 
injured  in  consequence  of  the  fail- 
ure of  the  company  to  provide  a 
mat  covering  the  opening  between 
the  platforTns,  in  the  absence  of  evi- 
dence showing  that  such  mats  were 
customary,  or  in  general  use  among 


LIABILITY   OF   THE    CARRIER    FOR    NEGLIGENCE.        [2d  Ed. 

§  2841.  Questions  of  Fact  for  the  Jury. — It  has  been  held  a  ques- 
tion of  fact 'for  the  jury,  whether  a  railroad  company  was  guilty  of 
negligence  toward  a  passenger,  in  allowing  one  of  its  brahemen  to 
assume  the  duties  of  conductor  at  a  time  when  it  was  necessary  for 
the  engineer  to  call  for  the  use  of  hand  brakes  because  the  air  brakes 
were  out  of  order  ;^^^  whether  the  employes  of  a  railroad  company 
were  guilty  of  gross  negligence  in  running  an  engine  with  a  snowplow 
attached  to  it,  into  a  passenger  train  stalled  in  a  snowdrift,  killing  a 
passenger  thereon  ;^^^  whether  it  was  negligence  on  the  part  of  the 
servants  of  a  railway  carrier  of  passengers  to  lock  the  door  of  a  closet 
on  a  passenger  car,  and  to  stop  the  train  over  a  cut  twenty  feet  deep, 
without  giving  notice  to  the  passengers  of  the  danger  to  which  they 
would  be  exposed  if  they  should  attempt  to  leave  the  car;^^^  whether 
the  conductor  of  a  railroad  train  is  negligent  in  ordering  a  hoy  thir- 
teen years  old,  whom  he  finds  stealing  a  ride,  to  get  off  the  train, 
while  it  is  moving  more  slowly  than  it  was  moving  when  the  boy  got 
on  board  ;^^*  whether  the  carrier  was  negligent,  where  the  testimony 
of  the  plaintiff,  a  female  passenger,  corroborated  by  four  witnesses, 
was  to  the  effect  that,  after  the  train  had  been  stopped  about  fifteen 
seconds  before  reaching  the  station,  it  suddenly  started,  throwing 
her  beneath  the  car,  as  she  was  in  the  act  of  alighting  with  a  brake- 
man  near  her  who  had  promised  to  assist  her;^^^  whether  the  opera- 
tion of  a  train,  by  pushing  it  in  front  of  a  locomotive,  was  negli- 
gence, where  a  passenger  was  injured  in  a  collision  between  the  train 
and  a  horse  on  the  track,  causing  the  derailment  of  the  train  ;°^® 
and  also  in  the  cases  noted  in  the  margin.^^^ 

railways:  Louisville  &c.  R.  Co.  v.  ™  Smitson  v.  Southern  &c.  Co.,  37 
Stout,  66  111.  App.  298.  This  de-  Or.  74;  s.  c.  60  Pac.  Rep.  907. 
cision  brings  the  degree  of  care  de-  ""  Chicago  &c.  R.  Co.  v.  Grimm,  25 
manded  by  the  law  from  a  railway  Ind.  App.  494;  s.  c.  57  N.  E.  Rep.  640. 
carrier  of  passengers  down  to  the  ""  Where  a  city  ordinance  pro- 
custom  or  general  usage  of  railway  vided  that  conductors  should  not 
companies,  which,  we  have  already  allow  women  to  leave  street  cars 
seen,  is  not  the  law:  Ante,  §  2754.  while  they  are  in  motion,  and  a 
Where  a  railway  company  allowed  woman  was  injured  while  so  leav- 
piles  of  gravel  to  remain  near  its  ing  a  car, — it  being  a  question  for 
track  at  a  place  where  there  was  no  the  jury  whether  the  servants  of  the 
station,  and  no  reason  to  suppose  defendant  were  negligent:  Fortune 
that  passengers  would  try  to  get  off:  v.  Missouri  &c.  R.  Co.,  10  Mo.  App. 
Ward  V.  Chicago  &c.  R.  Co.,  61  111.  252.  In  an  action  for  injuries  re- 
App.  530.  ceived  in  an  elevated  railway  col- 

°"  Central  &c.  R.  Co.  v.  Bateman,  lision,   which  took  place   during  a 

26  U.  S.  App.  584;  s.  c.  75  Fed.  Rep.  "blizzard,"  the  question  whether  it 

1021.  was  prudent  to  start  and   proceed 

"^  Annas  v.  Milwaukee  &c.  R.  Co.,  with    trains    in    such    a    state    of 

67  Wis.  46.  weather,  was  held  by  the  Supreme 

""  Wood  V.  Georgia  R.  &c.  Co.,  84  Court  of  New  York  to  be  a  question 

Ga.  363;  s.  c.  10  S.  E.  Rep.  967.  for  a  jury:     Connelly  v.  Manhattan 

""Thompson  v.  Yazoo  &c.  R.  Co.,  R.  Co.,  68  Hun  (N.  Y.)  456;  s.  c.  52 

72  Miss.  715;  s.  c.  17  South.  Rep.  229.  N.  Y.  St.  Rep.  462;   23  N.  Y.  Supp. 
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Subdivision  2.    Duty  of  Carrier  to  Warn  and  Assist  Passengers. 

Section 

2843.  Duty  to  warn   passengers  of 

danger. 

2844.  Duty     to     warn     passengers 

against  taking  the  wrong 
route. 

2845.  Not,  in  general,  bound  to  as- 

sist passengers  in  getting  on 
and  off,  and  in  finding  seats, 
etc. 

2846.  Exceptions  to  this  rule. 

2847.  What  if  the   conductor  or  a 

trainman  promises  assist- 
ance. 


Section 

2848.  Instances  where  negligence 
was  predicated  upon  acts  of 
this  kind. 

2849.  Liability  for  such  acts  extends 
even  in  favor  of  trespassers 
on  the  cars. 

Injuries  in  consequence  of 
erroneous  warnings,  advice, 
commands,  etc. 

Instances  of  this  kind  where 
the  company  was  exoner- 
ated. 

Injuries  in  consequence  of  as- 
sistance of  trainmen. 


2850. 


2851. 


2852. 


§  2843.  Duty  to  Warn  Passengers  of  Danger.^^^ — It  is  the  obvious 
duty  of  a  railway  carrier  of  passengers  through  its  servants,  to  warn 
the  passengers  of  any  source  of  danger  known  to  the  carrier,  and  not 
likely  to  be  discovered  by  the  passenger,  in  alighting  from  the  car- 
rier's vehicle,  in  finding  his  way  from  the  carrier's  premises,  or  other- 
wise.^^* Where  a  railway  train  stopped  at  an  unusual  and  unsafe 
place  after  the  name  of  the  station  had  been  announced,  on  a  dark 
night,  it  was  justly  held  that  the  failure  of  the  conductor  to  warn 
passengers  of  the  dangerous  character  of  the  place  was  gross  negli- 
gence.^^" For  example,  if  the  conductor  of  a  railway  train  sees  a 
passenger  in  the  act  of  alighting  from  the  train  while  in  motion,°^^ 
or  in  a  dangerous  situation  ;°^^  or  sees  passengers  about  to  start 


88.  But  (reversing  this  decision) 
it  was  held  by  the  Court  of  Appeals 
that  it  was  the  duty  of  the  railroad 
company,  under  its  charter,  to  run 
its  trains  if  practicable,  and  that 
the  evidence  did  not  authorize  an 
imputation  of  negligence  for  not 
earlier  suspending  traffic:  Con- 
nelly V.  Manhattan  R.  Co.,  142  N.  Y. 
377. 

™  This  section  is  cited  in  §§  2917, 
2918,  2937,  3027,  3527. 

"» Mearns  v.  Central  R.  Co.,  23  App. 
Div.  (N.  Y.)  298;  s.  c.  48  N.  Y.  Supp. 
366;  Mensing  v.  Michigan  &c.  R. 
Co.,  117  Mich.  606;  s.  c.  76  N.  W. 
Rep.  98;  4  Am.  Neg.  Rep.  649;  12 
Am.  &  Eng.  Rail.  Cas.  (N.  S.)  223; 
South  Covington  &c.  St.  R.  Co.  v. 
McCleave,  18  Ky.  L.  Rep.  1036;  s.  c. 
38  S.  W.  Rep.  1055  (no  off.  rep.); 
Langin  v.  New  York  &c.  Bridge, 
10  App.  Div.    (N.  Y.)   529;    s.  c.  42 
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N.  Y.  Supp.  353;  Philadelphia  &c. 
R.  Co.  V.  Edelstein  (Pa.),  16  Atl. 
Rep.  847;  s.  c.  23  W.  N.  C.  (Pa.)  342 
(no  off.  rep.);  Philadelphia  &c.  R. 
Co.  V.  McCormlck,  124  Pa.  St.  427; 
s.  c.  16  Atl.  Rep.  848;  46  Phlla.  Leg. 
Int.  310;  23  W.  N.  C.  (Pa.)  344; 
Smitson  v.  Southern  &c.  Co.,  37  Or. 
74;  s.  c.  60  Pac.  Rep.  907;  Mis- 
souri &c.  R.  Co.  V.  Cook,  12  Tex. 
Civ.  App.  203;  s.  c.  33  S.  W.  Rep. 
669;  rehearing  denied  34  S.  W.  Rep. 
178. 

™McGee  v.  Missouri  &c.  R.  Co., 
92  Mo.  208;  s.  c.  4  S.  W.  Rep.  739. 

■^2' Mearns  v.  Central  R.  Co.,  23 
App.  Div.  (N.  Y.)  298;  s.  c.  48  N.  Y. 
Supp.  366. 

"-^  Langin  v.  New  York  &c.  Bridge, 
10  App.  Div.  (N.  Y.)  529;  s.  c.  42  N. 
Y.  Supp.  353  (open  space  between 
platform  of  bridge  car  and  platform 
of  bridge  station);  Mensing  v.  Mich- 
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to  alight  from  the  train  when  it  stops  unexpectedly  in  a  dangerous 
place  on  a  dark  night  ;^^^  or  sees  a  female  passenger  attempting 
to  alight  before  the  train  has  reached  the  station  and  while  it  is  still 
in  motion  ;°^*  or  sees  that  a  collision  is  likely  to  occur  and  fails 
to  warn  a  person  who  is  travelling  on  the  train  in  charge  of  a 
horse  j^^'^ — the  railway  company  will  be  liable  in  damages,  or  at  least 
there  will  be  evidence  of  negligence  to  take  the  case  to  the  jury. 

§  2844.  Duty  to  Warn  Passengers  against  Taking  the  Wrong 
Koute. — It  is  the  duty  of  a  railway  company,  even  through  a  brake- 
man  without  any  direction  from  the  conductor,  to  warn  passengers, 
if  the  brakeman  knows  the  fact  that  the  passenger  has  boarded  a 
train  which  does  not  pursue  the  route  which  the  passenger  intends 
to  take.'^" 

§  2845.  Not,  in  General,  Bound  to  Assist  Passengers  in  Getting  On 
and  OS  and  in  Finding  Seats,  etc.^^^ — Ordinarily,  a  railway  carrier 
of  passengers  is  under  no  duty  to  assist  adult  passengers  who  are  in 
apparent  good  health  and  possession  of  their  faculties,  to  get  on  and 
off  its  vehicles,  or  to  find  seats  for  them  therein;  but  its  duty  is 
limited  to  giving  them  a  reasonable  time  and  opportunity  to  do  so 
without  assistance  ;^^*  and  this  is  especially  true  where  there  are  no 
special  sources  of  danger.^^'     Nor  is  a  railroad  company  bound  to 

igan  &c.  R.  Co.,  117  Mich.  606;  s.  c.  from   such   junction   by   the    route 

76  N.  W.  Rep.  98;  5  Det.  L.  N.  353;  named,  does  not  entitle  her  to  take 

4  Am.  Neg.  Rep.  649;  12  Am.  &  Eng.  such  route  against  the  regulations 

Rail.   Cas.    (N.   S.)    223    (rail  of  a  of  the  company,  requiring  through 

street  track  covered  by  a  sudden  fall  passengers  to   take   a   more   direct 

of  snow   so  as  to  be  dangerous  to  route:      Church   v.   Chicago   &c.   R. 

one  stepping  on  it).  Co.,  6  S.  D.  235;    s.  c.   26  L.  R.  A. 

»=»  Philadelphia  &c.  R.  Co.  v.  Edel-  616;  60  N.  W.  Rep.  854. 
stein  (Pa.),  16  Atl.  Rep.  847;  Phila-         ""'This  section  is  cited  in  §  2852. 
delphia   &c.    R.    Co.   v.    McCormick,         ^^^  Deming  v.  Chicago  &c.  R.  Co., 

124  Pa.  St.  427;  s.  c.  16  Atl.  Rep.  848.  80  Mo.  App.  152;  Daniels  v.  Western 

"^Smitson  v.  Southern  &c.  Co.,  37  &c.  R.  Co.,  96  Ga.  786;  s.  c.  22  S.  E. 

Or.  74;  s.  c.  60  Pac.  Rep.  907  (It  was  Rep.  956;  St.  Louis  &c.  R.  Co.  v.  Mc- 

a  brakeman  who  saw  her).  Cullough  (Tex.  Civ.  App.),  33  S.  W. 

■^Missouri  &c.  R.  Co.  v.  Cook,  12  Rep.  285    (no  off.  rep.);   Louisville 

Tex.  Civ.  App.   203;    s.  c.  33   S.  W.  &c.  R.  Co.  v.  Hale,  19  Ky.  L.  Rep. 

Rep.   669;    rehearing  denied   in   34  1651;  s.  c.  42  L.  R.  A.  293;  44  S.  W. 

S.  W.  Rep.  178.  Rep.  213;   10  Am.  &  Eng.  Rail.  Cas. 

'^» Rested   V.    Great    Northern    R.  (N.  S.)   73;   3  Am.  Neg.  Rep.  652; 

Co.,  76  Minn.  123;   s.  e.  6  Am.  Neg.  Simms  v.  South  Carolina  R.  Co.,  27 

Rep.  103;    78  N.  W.  Rep.  971.     But  S.   C.   268;    s.   c.   3   S.   E.  Rep.   301; 

it  has  been  held  that  fail~7s  or  a  Naming  v.   Chicago  &c.  R.   Co.,   80 

gate-keeper  at  the  initial  station  to  Mo.  App.  152;  s.  c.  2  Mo.  App.  Rep. 

inform  a  passenger  who  states  that  547. 

she  desires  to  go  to  her  destination        "^Yarnell  v.  Kansas  City  &c.  R. 

by   a    certain    route,    that   she   will  Co.,  113  Mo.  570;    s.  c.  18  L.  R.  A. 

have  to  change  at  a  junction  five  599;  21  S.  W.  Rep.  1. 
hundred  miles  away,  and  can  not  go 
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wake  a  sleeping  passenger  in  time  for  him  to  leave  the  train  at  the 
place  of  his  destination.^^" 

§  2846.  Exceptions  to  this  Rule. — To  this  rule  there  are  two  tol- 
erably ■well-defined  exceptions:  1.  If  the  passenger  is  manifestly 
aged,  infirm,  sick  or  of  defective  eyesight,  then  it  becomes  the  duty 
of  the  railway  carrier  to  render  to  him  or  to  her  such  assistance  ;°^^ 
but  this  statement  implies  that  the  servants  of  the  carrier  know,  or 
by  reasonable  attention  to  their  duties  ought  to  discover,  the  fact  of 
such  infirmity.^^^  It  has  been  held,  in  such  a  case,  that  it  will  be 
sufficient  to  communicate  knowledge  to  the  conductor  of  the  train 
which  such  a  passenger  first  boards,  that  the  passenger  is  feeble  and 
will  need  assistance  in  getting  off;  that  such  a  communication  is 
notice  to  the  carrier ;  and  that  it  is  consequently  not  necessary  to  no- 
tify specially  every  other  conductor  and  train-hand  that  may  be  in 
charge  of  the  train;  but  that  it  is  the  duty  of  the  conductor  to  com- 
municate the  information  to  his  successor. ^^^  Whether  there  was  a 
duty  of  assisting  such  a  passenger  is  generally  a  question  for  the 
juryF''^  It  was  so  held  in  the  case  of  a  female  passenger  injured 
in  attempting  to  alight  with  several  bundles  in '  her  hands  f^^  and 
where  a  female  passenger  was  injured  in  attempting  to  alight,  it  was 
held  that  the  jury  might  take  into  consideration  the  fact  of  the  fail- 

"  Texas  &c.  R.  Co.  v.  Alexander  charging   them    at   their   places   of 

(Tex.  Civ.  App.),  30  S.  W.  Rep.  1113  destination,    is    necessarily    within 

(no   off.   rep.);    Nichols  v.   Chicago  the  scope  of  his  authority;  that  such 

&c.  R.  Co.,  90  Mich.   203;    Nunn  v.  a   promise   is   within   the   apparent 

Georgia  R.  Co.,  71  6a.  710;    Sevier  scope  of  his  authority;  that  the  pas- 

V.  Vickshurg  &c.  R.  Co.,  61  Miss.  8;  senger  has  the  right,  in  the  absence 

s.  c.  48  Am.  Rep.  74.     There  are  de-  of  knowledge  that  he  has  no  such 

cisions  which  go  to  the  almost  dis-  authority,  to  rely  on  it  and  to  act 

graceful   length   of   holding   that   a  on  the  faith  of  it;  and  that  for  him 

railroad   company  is  not  bound  by  to  make  such  a  promise  and  then 

an  agreement  made  by  its  conductor  fail  to  keep  it  works  a  fraud  upon 

to  assist  a  female  passenger  off  its  the    passenger    and    is    oppressive, 

train:     St.  Louis  &c.  R.  Co.  v.  Mc-  Such  decisions  do  not  deserve  any 

Cullough  (Tex.  Civ.  App.),  33  S.  W.  respect. 

Rep.    285     (no    off.    rep.).     Nor    to  '='"  Hanks  v.  Chicago  &c.  R.  Co.,  60 

awaken  such  a  passenger,  not  rid-  Mo.  App.  274. 

ing  in  a  sleeping  car,  T\rhen  the  sta-  ^'^  Daniels  v.  Western  &c.  R.  Co., 

tion    which    is    her    destination    is  96  Ga.  786;  s.  c.  22  S.  B.  Rep.  956. 

reached:     Missouri    &c.    R.    Co.    v.  "^^Foss  v.   Boston  &c.   R.   Co.,   66 

Kendrick  (Tex.  Civ.  App.),  32  S.  W.  N.  H.  256;  s.  c.  21  Atl.  Rep.  222. 

Rep.  42   (no  off.  rep.).     The  theory  »'» Campbell  v.   Alston    (Tex.   Civ. 

of  these  holdings  is  that  such  prom-  App.),    23    S.   W.    Rep.    33    (no   off. 

ises   are    outside   the    scope   of   the  rep.) ;    Simms  v.  South  Carolina  R. 

duties  of  the  conductor,  and  hence  Co.,  27  S.  C.  268;   s.  c.  3  S.  E.  Rep. 

do  not  bind  the  railway  company.  301    (not   negligence   as   matter   of 

They  ignore  the  conception  that  the  law,  but  a  question  for  the  jury  un- 

conductor  is  the  master  of  the  train,  der  appropriate  instructions), 

and  that  whatever  he  does  or  prom-  ™  Texas  &c.  R.  Co.  v.  Miller,  „  79 

ises  in  his  office,  which  concerns  the  Tex.  78;  s.  c_15..S.  W.  Rep.  264;  TD 
carriage  of  his  passengers  and  dis-^L.  R.  A.jSSS; 
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ure  of  the  conductor  to  assist  her.^^"  On  the  one  hand,  persons  who, 
for  any  reason,  are  incapable  of  taking  care  of  themselTes,  have  no 
right  to  board  a  railway  train  and  put  upon  the  company  the  duty 
and  responsibility  of  taking  care  of  them;  but  if  their  necessities 
require  them  to  travel,  they  ought  to  take  competent  assistants  with 
them.°^^  On  the  other  hand,  if  they  do  infringe  upon  the  rights  of  the 
carrier  by  getting  on  board  his  vehicle,  this  fact  does  not  absolve 
him  from  exercising,  so  far  as  his  situation  and  its  duties  toward 
other  passengers  will  permit,  the  ordinary  offices  of  humanity  toward 
them.^^* 

§  2847.  What  if  the  Conductor  or  a  Trainman  Promises  Assist- 
ance.— 2.  The  other  exception  to  the  rule  under  consideration,  but 
not  so  well  established,  arises  where  the  conductor  or  trainmen  prom- 
ise assistance  to  a  passenger  who  stands  in  need  of  it  and  then 
fail  to  keep  that  promise.  We  have  already  noted  decisions  to  the 
effect  that  a  railway  company  is  not  bound  by  such  a  promise,  even 
when  made  by  the  conductor,  because  the  making  of  it  is  not  within 
the  scope  of  his  employment,  so  as  to  enable  him  to  bind  the  com- 
pany,— a  view  which  we  have  no  idea  is  the  law.  Whether  such  a 
promise  is  binding  on  the  company  when  made  by  a  hrwlceman  is  more 
doubtful;  but  it  has  been  held  that  the  promise  of  such  an  employe 
to  give  a  passenger  special  notice  of  the  arrival  of  the  train  at  a  par- 
ticular station,  and  his  failure  to  keep  the  promise,  whereby  the  pas- 
senger suffers  damage,  present  a  question  for  a  jury  where  the 
promise  was  made  after  the  station  had  been  called  and  the  train 
had  stopped  before  reaching  the   station  platform. °'^     Whether  a 

°'°  Brodie  v.  Carolina  &c.  R.  Co.,  of    its    station    without    informing 

46  S.  C.  203;  s.  c.  24  S.  E.  Rep.  180.  such   policeman   of  the  illness  and 

»='  Whether    a    mother    who    had  temporary  loss  of  mental  power  of 

charge  of  two   small  children,  and  the  passenger,  where  such  passenger 

received    no    assistance    from    the  subsequently  wanders  upon  its  track 

trainmen,  was  negligent  in  allowing  and  is  killed :     Wells  v.  New  York 

one  of  them,  a  boy  six  years  of  age,  &c.  R.  Co.,  25  App.  Div.  (N.  Y.)  365; 

to  go  on  the  car  alone,  was  held  to  s.  c.  49  N.  Y.  Supp.  510. 

be  a  question  for  the  jury :     Peter-  "*"  Missouri  &c.  R.  Co.  v.  Miles,  20 

son  V.  Delaware  &c.  R.  Co.,  9  Kulp  Tex.   Civ.  App.  570;    s.  c.  50  S.  W. 

(Pa.)  552.  Rep.  168.     It  has  been  held  that  a 

^^  It  has  been  held  that  it  is  the  voluntary  promise  by  a  conductor  to 
duty  of  a  railroad  company  which  aid  a'  female  passenger  on  getting 
finds  that  a  passenger  is  too  ill  to  off  a  railroad  car  at  a  specified  sta- 
travel  with  safety,  not  to  undertake  tion  does  not  render  the  company 
to  carry  him,  but  to  put  him  in  a  liable  for  the  failure  of  the  con- 
place  of  safety  or  in  custody  of  the  ductor,  after  reaching  the  station,  to 
officers  of  the  law  authorized  to  take  enter  the  car  and  assist  the  passen- 
charge  of  such  person,  and  it  is  lia-  ger  from  her  seat  to  the  place  of 
ble  for  the  death  of  a  passenger  exit  from  such  car,  where  the  con- 
afflicted  with  a  fit  of  epilepsy  if  it  ductor  had  no  notice  that  he  was  ex- 
directs  a  policeman  to  put  him  out  pected  to  do  more  than  to  assist  her 
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feeble  passenger  waited  a  reasonable  time  for  the  assistance  of  the 
trainmen  which  had  been  promised  him,  before  attempting  without 
their  aid  to  a«light,  was  held  to  be  a  question  for  the  jury,  where  the 
evidence  left  the  fact  in  dispute.^*"  It  seems  that  where  a  railway 
carrier  promises,  through  its  servants,  to  furnish  a  passenger  with 
personal  assistance  in  alighting,  it  is  bound  to  furnish  such  assistance 
as  is  reasonably  necessary  for  that  purpose.^*^ 

§  2848.  Instances  where  Negligence  was  Predicated  upon  Acts  of 
this  Kind. — It  was  so  held  where  passengers  were  injured  under  the 
following  circumstances: — Where  a  passenger  on  a  freight  train,  on 
attempting  to  alight  at  the  point  where  the  train  stopped,  at  a  dis- 
tance from  the  station,  was  told  by  a  brakeman  to  remain  aboard  and 
that  the  train  would  be  moved  further  down,  and,  upon  its  failure 
to  stop,  was  told  by  a  brakeman  to  get  off,  and  was  assisted  by  him  in 
doing  so,  and  was  thereby  injured  ;^*^  where  a  female  passenger  was 
injured  by  the  sudden  starting  of  the  train  while  she  was  in  the  act 
of  obeying  a  direction  of  the  porter  to  go  into  a  forward  car,  in  order 
the  better  to  alight  when  the  train  should  stop  at  the  next  station  ;°*'' 
where  a  stockman  in  charge  of  stock  in  a  freight  car  was  injured,  in 
consequence  of  a  sudden  motion  of  the  train,  while  attempting  to  enter 
the  car  after  being  assured  by  the  conductor  that  it  was  safe,  and 
that  he  would  have  ample  time  to  do  so  j^**  where  a  female  passenger 
was  told  to  alight  at  the  station  of  her  destination,  and  thereupon 
went  upon  the  car  platform  in  the  dark  with  a  child  in  her  arms,  and 
was  told  to  remain  there,  and  while  there  was  injured  by  the  violent 
closing  of  the  door  of  the  car  upon  her  hand,  by  a  violent  motion 
given  to  the  train  through  the  negligence  of  the  trainmen  ;°**  where 
a  passenger,  after  entering  a  passenger  car  and  standing  for  some  time 
without  finding  a  seat,  was  directed  by  the  conductor,  while  the  train 

in  alighting:     Western  &c.  R.  Co.  v.  the  company  relieved  from  liability 

Earwood,  104  Ga.  127;    s.  c.  4  Am.  by  any  custom  that  passengers  on 

Neg.  Rep.  33;  29  S.  E.  Rep.  913.  such  trains  should  leave  them  at  the 

""  St.  Louis  &c.  R.  Co.  V.  Baker,  67  place  where  they  stop,  or  by  the  fact 

Ark.  531;  s.  c.  55  S.  W.  Rep.  941.  that  had  it  not  been  for  the  invita- 

•"^  Missouri  &c.  R.  Co.  v.  White,  22  tion  to  remain  aboard,  its  contract 

Tex.  Civ.  App.  424;    s.  c.  55   S.  W.  would    have   been    completed   when 

Rep.    593.     Railroad    company    not  the   passenger   was   allowed    oppor- 

negligent  by  reason  of  the  refusal  of  tunity  to  alight:     Eddy  v.  Wallace, 

its  station  agent  to  inform  a  female  supra. 

passenger,  waiting  to  take  a  train,  "^^  Smith  v.  Chicago  &c.  R.  Co.,  108 

of  the  name  of  a  town  where  she  Mo.  243;  s.  c.  18  S.  W.  Rep.  971. 

can  get  hotel  or  other  accommoda-  "*  Olson  v.  St.  Paul  &c.  R.  Co.,  45 

tions  for  a  sick  child:     Missouri  &c.  Minn.  536;  s.  c.  48  N.  W.  Rep.  445. 

R.  Co.  V.  Kendrick  (Tex.  Civ.  App.),  ""Kentucky    &c.     Bridge    Co.    v. 

32  S.  W.  Rep.  42  (no  off.  rep.).  Quinkert,  2  Ind.  App.  244;   s.  c.  10 

"2  Eddy  V.  Wallace,  4  U.  S.  App.  Rail.  &  Corp.   L.  J.  372;    28  N.  E. 

264;  s.  c.  49  Fed.  Rep.  801.    Nor  was  Rep.  338. 
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was  in  motion,  to  pass  forward  into  another  car,  where  he  would  find 
a  seat,  and,  in  so  passing,  was  jostled  by  a  brakeman  on  the  plat- 
form, and  fell  off  the  car  f*^  where  a  passenger,  by  mistake,  entered  a 
pay  train,  and  was  ordered  to  get  off  while  the  train  was  in  motion  f" 
where  a  person,  who  had  shipped  two  carloads  of  cattle,  took  passage 
with  them  to  see  to  and  take  care  of  them,  and,  after  leaving  a  certain 
station,  discovered  that  they  were  not  in  the  train,  but  had  been  left 
at  that  station,  and  was  told  by  the  conductor  that  he  would  let  him 
off  at  a  certain  station,  to  take  another  train  back  to  meet  them, 
and  about  midnight  was  told  by  the  conductor,  "Here  is  your  train; 
*  *  *  be  quick  and  get  off,"  and  hastily  alighted  and  started 
for  the  moving  train,  and  fell  between  the  tracks  into  an  uncovered 
water-way,  receiving  serious  injuries,  having  had  no  warning  of  the 
danger  or  of  the  fact  that  they  were  not  at  the  station  where  he  had 
expected  to  change;^*'  where  a  special  car  which  had  taken  on  board 
a  party  of  militia,  stood  at  a  little  distance  from  the  station  with 
one  end  resting  upon  a  bridge  twelve  feet  above  the  street,  and,  after 
most  of  the  men  had  taken  their  seats,  the  conductor  requested  them 
to  get  out  and  shove  the  car,  and  one  of  them,  in  the  act  of  alighting 
in  compliance  with  this  request,  fell  through  the  bridge,  and  was 
injured  ;°*^  where  the  conductor  of  a  passenger  train,  upon  the  com- 
ing together  of  the  cars  in  taking  an  empty  car,  prematurely  calls 
out  "All  aboard,"  before  it  is  safe  for  the  passengers  to  enter  the 
car,  and  a  passenger,  so  entering,  is  injured,  although  the  command 
was  not  intended  for  the  passengers;'^"  where,  in  conformity  with 
what  is  elsewhere  stated,''^  a  passenger  is  injured  in  consequence  of 
obeying  an  invitation  to  alight,  express  or  implied.^'^ 

§  2849.  Liability  for  such  Acts  Extends  even  in  Favor  of  Tres- 
passers on  the  Cars. — In  conformity  with  what  is  elsewhere  stated,'^' 
a  railroad  company  is  even  liable  for  injuries  to  a  trespasser  on  its 
cars  caused  by  the  peremptory  order  of  its  servant,  accompanied  by 
threats,  to  leave  the  train  when  it  is  moving  at  a  rate  of  speed  which 
makes  it  dangerous  to  do  so.^'*     It  has  even  been  held  criminal  negli- 

="  Louisville  &c.  R.  Co.  v.  Kelly,  N.  Y.  467;   s.  c.  31  N.  Y.  St.  Rep. 

92  Ind.  371.  538;    8  Rail.  &  Corp.  L.  J.  126;    24 

"'  Southwestern  R.  Co.  v.  Single-  N.  E.  Rep.  653. 

ton,  67  Ga.  306.  '^^  Post,  §§  2880,  3027. 

"» Griffith  V.  Missouri  &c.  R.  Co.,  ^^^  Central  R.  Co.  v.  Thompson,  76 

98  Mo.  168;  s.  c.  11  S.  W.  Rep.  559.  Ga.  771. 

"'  Bellman  v.  New  York  &c.  R.  Co.,  =' Awie,  §§  3304,  3307. 

42  Hun  (N.  Y)  130;   s.  c.  afl'd  122  ''"Gulf  &c.  R.  Co.  v.  Kirkbride,  79 

N.  Y.  671.  Tex.  457;  s.  c.  15  S.  W.  Rep.  495. 

•^  Lent  V.  New  York  &c.  R.  Co.,  120 
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gence  for  the  servants  of  a  railway  company  to  force  a  trespassing 
child  to  Jump  off  the  train  while  in  motion.'^^^ 

§  2850.  Injuries  in  Consequence  of  Erroneous  Warnings,  Advice, 
Commands,  etc.^"" — Many  cases  have  occurred  where  passengers  have 
been  injured  in  consequence  of  yielding  obedience  to  such  warnings, 
advice,  or  commands  of  trainmen,  and  where  the  company  has  sought 
to  escape  liability  on  the  ground  of  contributory  negligence.  In 
such  cases  it  is  justly  assumed  that  the  passenger  will  naturally  and 
properly  rely  upon  the  superior  experience  of  the  trainmen  in  de- 
termining whether  the  action  which  he  is  advised  to  take  is  dan- 
gerous or  not,  and  also  upon  their  obligation  and  duty  as  agents  of 
the  carrier  so  to  advise  and  instruct  him  as  to  further  his  purposes 
and  promote  his  convenience  without  bringing  him  into  danger.  The 
general  rule  therefore  is,  that  where  the  passenger  is  hurt  in  con- 
sequence of  following  the  suggestion,  advice,  or  command  of  the 
conductor  or  one  of  the  trainmen,  he  will  have  an  action  for  damages 
against  the  company,  unless  the  danger  was  so  glaring  that  no  person 
of  ordinary  prudence  would  have  followed  the  advice  under  the  cir- 
cumstances.^^^ 

§  2851.  Instances  of  this  Kind  where  the  Company  was  Exoner- 
ated.— On  the  other  hand,  where  the  conductor  addressed  to  a  pas- 
senger alighting  from  a  moving  train,  the  words,  "Jump  o&  quick,  if 
you  are  going  to," — it  was  held  that  this  did  not  .amount  to  a  com- 
mand for  him  to  leave  the  train,  so  as  to  relieve  him  from  the  con- 
sequences of  his  own  negligence  in  case  of  the  act  being  obviously 
rash  or  dangerous.'^*  So,  it  has  been  held  that  the  remark  made 
by  a  conductor  to  a  passenger  on  a  wrong  train,  that,  by  taking  a 


"»=  Martin  v.  Reg.,  2  Can.  Exch.  328.  Bellman  v.  New  York  &c.  R.  Co.,  42 

■''"This  section  is  cited  in  §  2879.  Hun   (N.  Y.)  130;   s.  c.  affl'd  122  N. 

""Eddy  V.  Wallace,  4  U.  S.  App.  Y.   671;    Lent  v.   New  York  &c.   R. 

264;  s.  c.  49  Fed.  Rep.  801;  Smith  v.  Co.,   120  N.  Y.  467;    s.  c.   24  N.  E. 

Chicago  &c.  R.  Co.,  108  Mo.  243;  s.  c.  Rep.  653;  8  Rail.  &  Corp.  L.  J.  126; 

18  S.  W.  Rep.  971;  Olson  v.  St.  Paul  31  N.  Y.  St.  Rep.  538;    Ephland  v. 

&c.  R.  Co.,   45   Minn.   536;    s.   c.   48  Missouri  &c.  R.  Co.,  57  Mo.  App.  147; 

N.  W.  Rep.  445;   Gulf  &c.  R.  Co.  v.  s.  c.  aff'd  137  Mo.  187;  7  Am.  &  Eng. 

Kirkbride,  79  Tex.  457;  s.  c.  15  S.  W.  Rail.  Cas.  (N.  S.)  579;  37  S.  W.  Rep. 

Rep.  495;   Kentucky  &c.  Bridge  Co.  820;   rehearing  denied  137  Mo.  196; 

v.  Quinkert,  2  Ind.  App.  244;    s.  c.  s.  c.  35  L.  R.  A.  109;  38  S.  W.  Rep. 

10  Rail.  &  Corp.  L.  J.  372;  28  N.  E.  926;  Nurse  v.  St.  Louis  &c.  R.  Co.,  61 

Rep.   338;    Louisville  &c.   R.   Co.  v.  Mo- App.  67;  Missouri  &c.  R.  Co.  v. 

Kelly,  92  Ind.  371;  Central  R.  Co.  v.  Foreman  (Tex.  Civ.  App.),  46  S.  W. 

Thompson,   76  Ga.   771;    Southwest-  Rep.  834  (no  off.  rep.). 

ern  R.  Co.  v.  Singleton,  67  Ga.  306;         ""'Vimont  v.   Chicago  &c.  R.   Co., 

Griffith  V.   Missouri   &c.   R.   Co.,   98  71  Iowa  58;  s.  c.  32  N.  W.  Rep.  100. 

Mo.  168;   s.  c.  11  S.  W.  Rep.  559; 
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rear  car,  he  could  get  ofE  at  a  station  beyond,  and  then  return  to 
his  destination, — was  not  such  an  invitation  to  pass  from  one  car  to 
another  as  justified  the  passenger  in  so  doing  at  the  risk  of  the  car- 
rier.^^'  So,  it  has  been  reasoned  that  where  the  conductor  of  a  pas- 
senger train  is  merely  asked  how  long  a  train  will  stop  at  a  certain 
station,  and  tells  the  passenger,  he  is  not  presumed  to  know  that  the 
latter  intends  to  alight  on  business,  and  does  not  thereby  assume  any 
obligation  to  watch  the  movements  of  the  passenger,  or  delay  the 
train  on  his  account.^^" 

§  2852.    Injuries  in  Consequence  of  Assistance  of  Trainmen.^^^ — 

Although  the  railway  company  may  not  be  bound,  through  its  ser- 
vants, to  render  assistance  to  a  passenger,  yet,  as  already  seen,^"^  if  it 
attempts  to  do  so,  it  is  bound  to  use  reasonable  care  to  the  end  of 
rendering  safe  and  competent  assistance;  and  if  the  passenger  is  in- 
jured through  the  negligence  of  its  servants  in  rendering  such  assist- 
ance, it  will  be  liable  for  the  damages.^"^  The  rule  hereafter  stated,^"* 
which  excuses  the  passenger  from  erroneous  action  in  consequence 
of  the  advice,  direction,  or  command  of  the  servants  of  the  company 
in  charge  of  its  train,  will,  for  reasons  equally  strong,  excuse  the 
passenger  where  he  is  hurt  in  consequence  of  the  active  assistance  of 
the  carrier's  servants, — in  which  case  contributory  negligence  will 
not  be  imputed  to  the  passenger.  It  has  been  held,  for  example, 
that  a  female  passenger  has  the  right  to  rely  on  the  assistance  offered 
by  the  conductor  and  brakeman,  where,  in  getting  off  a  train,  she 
is  in  a  flustered  state  of  mind  and  in  fear  of  being  carried  beyond 
her  destination,  so  that  she  does  not  notice  the  distance  of  the  car 
step  from  the  ground ;  so  that  if,  under  such  circumstances,  they  fail 
to  assist  her  from  the  car  without  injury,  it  is  actionable  negligence  on 
the  part  of  the  company.^*^  The  railroad  company  was  held  liable 
where  a  brakeman,  in  carrying  an  invalid  passenger  from  the  train  at  a 
place  where  he  had  advised  her  that  she  must  change  cars,  carelessly 
struck  her  back  against  the  seat  of  the  car;^°°  and  where  a  trainman 
negligently  injured  a  woman  while  trying  to  assist  her  to  get  aboard 

"=»  Stewart  v.  Boston  &c.  R.   Co.,  v.  Chicago  &c.  R.  Co.,  105  Wis.  300; 

146  Mass.  605;  s.  c.  6  N.  Bng.  Rep.  s.  c.  81  N.  W.  Rep.  416;   Macer  v. 

273;   16  N.  E.  Rep.  466.  Third    Ave.    &c.    R.    Co.,    47    N.    Y. 

°°°  Missouri  &c.  R.  Co.  v.  Foreman,  Super.  Ct.  461. 

73  Tex.  311;  s.  c.  11  S.  W.  Rep.  326.  ^  Post,    §    2931.     Compare    post, 

="  Tliis  section  is  cited  in  §  2931.  §  2933. 

"'Ante,  §  2845.  """Foss  v.  Boston  &c.  R.  Co.,   66 

"'  International  &c.  R.  Co.  v.  An-  N.  H.  256 ;  s.  c.  21  Atl.  Rep.  222. 

derson,  15  Tex.  Civ.  App.  180;  s.  c.  ""'International  &c.  R.  Co.  v.  An- 

53  S.  W.  Rep.  606;  Western  &c.  R.  derson,  15  Tex.  Civ.  App.  180;  s.  c. 

Co.  V.  Voils,  98  Ga.  446;  s.  c.  35  L.  R.  53  S.  W.  Rep.  606. 
A.  655;   26  S.  B.  Rep.  483;  Werner 
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the  train,  after  it  had  moved  away  from  the  station  platform  and  then 
stopped  for  her,  where  the  ground  was  so  low  that  she  could  not  get 
aboard  without  assistance.^"'  It  is  a  necessary  conclusion  from  the 
decisions  that  it  is  within  the  scope  of  the  authority  of  a  brakeman 
to  assist  on  and  off  the  train  a  passenger  whose  condition  is  such  as 
to  require  assistance. ^"^  But  the  fact  that  the  conductor  attempts 
to  assist  a  person  who  is  negligently  boarding  the  train,  but  releases 
him  at  his  own  request,  after  which  he  falls,  and  is  run  over,  will 
not  charge  the  company  with  negligence.^"" 

Subdivision  3.     Duty  to  Enable  Passenger  to  Board  Train  and  Be- 
come Seated. 


Section 

2854.  Duty  to  afford  reasonable  time 

for  passenger  to  get  aboard 
train. 

2855.  Further  of  this  subject. 


Section 

jured     in     boarding     train 

while  in  motion. 
2857.  Duty  to  afford  time  to  enable 

passengers  to  become  seated. 


2856.  Negligence    of    passenger    in-    2858.  Failing  to  provide  passengers 

with  seats. 

§  2854.  Duty  to  Afford  Reasonable  Time  for  Passenger  to  Get 
Aboard  Train. — It  is  the  duty  of  a  railway  carrier  of  passengers  to 
stop  its  passenger  trains  at  stations  where  passengers  are  received, 
for  a  sufficient  length  of  time  to  enable  them,  in  the  exercise  of  reason- 
able promptness,  to  get  on  board  its  cars  and  to  get  settled  therein, 
before  the  train  is  started.^'"    It  has  been  held  that  where,  after  at- 


""  Western  &c.  R.  Co.  v.  Voils,  98 
Ga.  446;  s.  c.  35  L.  R.  A.  655. 

^'  International  &c.  R.  Co.  v.  An- 
derson, 15  Tex.  Civ.  App.  180;  s.  c. 
53  S.  W.  Rep.  606;  Western  &c.  R. 
Co.  V.  Voils,  98  Ga.  446;  s.  c.  35  L. 
R.  A.  655;  26  S.  E.  Rep.  483. 

■""  Baltimore  Traction  Co.  v.  State, 
78  Md.  409;  s.  c.  28  Atl.  Rep.  397. 
Street  railway  company  not  liable  to 
sick  passenger  who,  after  being 
helped  off  its  vehicle  at  the  termi- 
nus of  its  route  and  led  to  the  front 
of  the  station  at  or  near  a  public 
street,  and  left  at  a  place  where 
the  way  is  open  in  the  direction 
in  which  he  wishes  to  go,  after- 
wards wanders  back  and,  twenty 
minutes  later,  falls  under  a  car  and 
is  hurt:  Bageard  v.  Consolidated 
Traction  Co.,  64  N.  J.  L.  316;  s.  c.  45 
Atl.  Rep.  620.  If  a  railway  company 
stops  its  train  at  an  unsafe  place, 
and  a  female  passenger,  while  at- 
tempting to  alight,  receives  the  as- 
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sistance  of  a  brakeman  who  stum- 
bles and  falls  on  top  of  her, — it  may 
be  liable  for  negligence  in  stopping 
the  train  at  that  place,  since  that 
breach  of  duty  was  the  eflScient 
cause  in  producing  the  injury,  and 
the  fall  of  the  brakeman  was  but  an 
incident  in  the  chain  of  causation: 
Louisville  &c.  R.  Co.  v.  Holsapple, 
12  Ind.  App.  301;  s.  c.  38  N.  E.  Rep. 
1107. 

""Gulf  &c.  R.  Co.  V.  Powers,  4 
Tex.  Civ.  App.  228;  s.  c.  23  S.  W. 
Rep.  325;  Curtis  v.  Detroit  &c.  R. 
Co.,  27  Wis.  158;  s.  c.  23  Wis.  152; 
Poole  V.  Georgia  &c.  Co.,  89  Ga.  320; 
s.  c.  15  S.  E.  Rep.  321;  Gulf  &c.  R. 
Co.  V.  Roundtree  (Tex.  Civ.  App.), 
25  S.  W.  Rep.  989;  International  &c. 
R.  Co.  V.  Copeland,  60  Tex.  325;  Mc- 
Kenna  v.  North  Hudson  &c.  R.  Co., 
64  N.  J.  L.  106;  s.  c.  45  Atl.  Rep. 
776;  Texas  &c.  R.  Co.  v.  Mayfield 
(Tex.  Civ.  App.),  56  S.  W.  Rep.  942; 
Deming  v.  Chicago  &c.  R.  Co.,  80 
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taching  an  empty  car,  the  conductor  of  such  a  train  peremptorily  calls 
out  "all  aboard,"  before  it  is  safe  for  passengers  to  attempt  to  enter 
the  car,  he  is  guilty  of  such  negligence  as  will  authorize  a  recovery 
against  the  company  for  an  injury  to  a  passenger,  although  the  re- 
mark was  not  in  fact  intended  for  the  passengers.'''^  In  like  manner, 
an  elevated  railroad  company  which  permits  one  to  enter  upon  the 
steps  of  a  car  at  a  station  where  it  has  stopped  to  take  on  passengers, 
owes  him  the  duty  of  waiting  a  reasonable  time  to  allow  him  to 
get  safely  on  the  car,  and  to  permit  the  conductor  to  close  behind  him 
the  gate  used  to  protect  passengers  from  falling  from  the  car.^'^ 

§  2855.    Further  of  this  Subject. — On  the  other  hand,  it  may  be 
stated  as  a  general  rule,  that  the  company  discharges  its  duty  when 

Mo.  App.  152;  s.  c.  2  Mo.  App.  Rep. 
547. 

""Lent  V.  New  York  &c.  R.  Co., 
120  N.  Y.  467;  s.  c.  31  N.  Y.  St.  Rep. 
538;  8  Rail.  &  Corp.  L.  J.  126;  24 
N.  B.  Rep.  653.  Where  a  railroad 
company  negligently  failed  to  give 
a  female  passenger  a  reasonable 
time  in  which  to  obtain  a  seat  be- 
fore starting  the  train,  and  the  train 
was  started  with  a  series  of  jolts 
and  jerks  such  as  endangered  the 
safety  of  unseated  passengers,  and 
the  person  who  came  on  board  to 
assist  such  passenger  was  thrown 
against  her  by  the  jerking  motion  of 
the  car,  knocking  her  against  a  seat 
and  injuring  her, — the  company  was 
held  liable  to  her;  nor  did  the  fact 
that  she  was  hurt  by  her  assistant, 
not  a  passenger,  being  thrown 
against  her,  make  any  difference, — 
especially  in  view  of  the  fact  that 
the  conductor  saw  such  person  and 
knew  his  object  in  coming  aboard 
the  train  with  her:  Macon  &c.  R. 
Co.  V.  Moore,  108  Ga.  84;  s.  c.  6  Am. 
Neg.  Rep.  451;  15  Am.  &  Eng.  Rail. 
Cas.  (N.  S.)  842;  33  S.  E.  Rep.  889. 
So,  where  the  conductor  of  an  ele- 
vated railroad  car,  without  having 
rung  a  bell  or  given  a  signal,  at- 
tempted to  close  the  gate  before  the 
train  started,  and  while  a  passenger 
was  in  the  act  of  stepping  on, — it 
was  held  that  he  could  maintain  an 
action  against  the  corporation:  Mc- 
Quade  v.  Manhattan  R.  Co.,  53  N.  Y. 
Super.  Ct.  91.  State  of  facts  under 
which  an  instruction  implying  that 
a  female  passenger,  arriving  late, 
had  a  right  to  board  the  train,  was 
erroneous:  Paulitsch  v.  New  York 
&c.  R.  Co.,  102  N.  Y.  280;  reversing 
s.  c.  50  N.  Y.  Super.  Ct.  240. 
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"^  Barth  V.  Kansas  City  &c.  R.  Co., 
142  Mo.  535;  s.  c.  10  Am.  &  Eng. 
Rail.  Cas.  (N.  S.)  281;  44  S.  W.  Rep. 
778.  State  of  evidence  in  which  the 
act  of  a  passenger  attempting  to 
mou»t  an  elevated  train  and  in  being 
thrown  to  the  street  by  the  starting 
of  it,  was  held  to  present  a  question 
for  the  jury  as  to  the  negligence  of 
the  company:  McKenna  v.  North 
Hudson  County  R.  Co.,  64  N.  J.  L. 
106;  s.  c.  45  Atl.  Rep.  776.  Circum- 
stances under  which  the  act  of  the 
conductor  in  starting  the  train  so 
soon  after  the  call  to  get  aboard,  that 
a  passenger,  endeavoring  to  mount 
the  train,  stumbled  over  an  oil  bucket 
negligently  left  near  the  edge  of  the 
platform,  and  received  an  injury ,^ — • 
was  held  to  present  a  question  of 
negligence  for  the  jury:  Texas  &c. 
R.  Co.  V.  Mayfield  (Tex.  Civ.  App.), 
56  S.  W.  Rep.  942.  In  the  same  case 
an  instruction  to  the  effect  that,  if 
the  jury  found  that  the  defendant 
negligently  started  the  train  and 
thereby  injured  the  plaintiff,  they 
might  iind  for  the  plaintiff,  was  ap- 
proved: Texas  &c.  R.  Co.  v.  May- 
field,  supra.  A  person  intending  to 
take  passage  on  a  through  passen- 
ger train  arriving  at  a  way  station 
is  authorized  to  presume  that  it  is 
waiting  for  passengers  so  long  as 
it  remains  there:  Chicago  &c.  R. 
Co.  V.  Chancellor,  60  111.  App.  525 
(woman  killed  while  walking  across 
a  track,  under  circumstances  which 
warranted  the  jury  in  finding  that 
she  was  on  her  way  to  take  passage 
on  one  of  the  defendant's  trains 
then  waiting  at  the  station,  by  be- 
ing struck  by  a  backing  freight 
train). 
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it  stops  its  passenger  train  for  a  reasonable  length  of  time  and  gives 
the  usual  or  customary  signal  before  starting  it.  It  follows  from 
this  statement  that  its  conductors  and  trainmen  are  not  bound  to 
watch  each  intending  passenger  and  to  see  that  he  is  on  board  before 
starting  the  train;  but  that  passengers  are  presumed  to  take  care 
of  themselves,  and  avail  themselves  of  the  reasonable  opportunity 
to  board  the  train  which  is  afforded  them.  When,  therefore,  the 
conductor  of  a  mixed  train,  who  had  stopped  it  for  the  usual  time, 
told  a  dilatory  passenger  that  he  must  get  on  the  coach  where  it  then 
stood,  which  was  seventy-five  or  a  hundred  yards  from  the  station, 
it  was  held  that  the  conductor  was  not  bound,  in  order  to  relieve  the 
company  from  liability,  to  look  after  the  passenger's  movements  and 
to  refrain  from  giving  the  signals  to  move  the  train  until  assured 
that  the  passenger  was  on  board.^'^  But  it  has  been  held  that  one 
who  unlawfully  flagged  a  train  at  a  point  where  the  trainmen  had  no 
reason  to  expect  a  passenger,  and  who  was  injured  by  the  sudden 
starting  of  the  train  while  he  was  attempting  to  get  on  without  the 
knowledge  of  the  trainmen,  can  not  recover  against  the  company, 
although  the  conductor  collected  from  him  the  fare  due  for  a  pas- 
senger after  the  train  left  the  next  station.'^'*  It  has  been  well  rea- 
soned that  an  invitation  to  board  a  train  while  it  is  moving  at  a  slow 
rate  of  speed  implies  an  assurance  that  the  speed  will  not  be  acceler- 
ated until  all  persons  are  aboard,  and  imposes  the  duty  on  the 
trainmen  not  to  increase  the  speed  without  knowing  that  no  person 
is  so  situated  as  to  be  imperiled  thereby;  so  that,  if  a  passenger  acts 
upon  such  an  invitation,  where  the  danger  is  not  obvious  or  glaring, 
and  is  thereby  hurt,  without  his  own  fault,  he  will  have  an  action 
for  damages  against  the  company.^^^  If  the  conduct  of  the  trainmen 
is  such  as  to  constitute  an  invitation  to  a  passenger  to  board  the  train, 
and,  while  in  the  exercise  of  ordinary  care,  he  is  attempting  to  do 
so,  the  starting  of  the  train  without  paying  any  attention  to  him, 
whereby  he  is  injured,  will  make  a  clear  case  for  the  recovery  of 
damages  against  the  company.^'" 

§  2856.  Negligence  of  Passenger  Injured  in  Boarding  Train  While 
in  Motion.^" — This  subject  will  be  considered  in  the  chapter  on 
Contributory  Negligence f"^  but  it  may  be  said  here  that  whether  or 
not  it  will  be  deemed  negligence  for  a  person  to  attempt  to  board  a 

""Browne  v.  Raleigh  &c.  R.  Co.,  art,  91  Ala.  421;  s.  c.  8  Soutli.  Rep. 
108  N.  C.  34;  s.  c.  12  S.  E.  Rep.  958.     708. 

»"  Georgia  &c.  R.  Co.  v.  Robinson,  '^™  Chicago  &c.  R.  Co.  v.  Drake,  33 
68  Miss.  643;  s.  c.  10  South.  Rep.  60.     111.  App.  114. 

»™  Montgomery  &c.  R.  Co.  v.  Stew-        ""  This  section  is  cited  in  §  3001. 

""a  See  post,  §  2987,  et  seq. 
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train,  after  it  has  started  to  move  from  the  station,  will  depend 
upon  the  speed  at  which  the  train  is  moving,  the  physical  condition 
of  the  passenger  himself,  and  other  surrounding  circumstances.  It  is 
well  known  that  trainmen  habitually  board  their  trains  after  they  com- 
mence to  move,  and  that  passengers  frequently  do  so;  and  it  would 
seem  to  follow,  from  the  mere  consideration  of  this  fact,  that  negli- 
gence can  not  be  imputed  to  such  an  act  as  matter  of  law;  though 
clearly  it  may  be  performed  under  such  conditions  that  a  jury  could 
not  hesitate  about  the  conclusion  of  contributory  negligence.  The 
proper  conclusion  would  seem  to  be  that,  if  the  circumstances  are 
such  that  it  is  obviously  rash  for  the  passenger  to  attempt  to  board 
the  train,  and  he  is  hurt  in  making  the  attempt,  he  will  not  be  al- 
lowed to  recover  damages  from  the  company,  although  it  may  have 
been  at  fault  in  not  stopping  the  train  a  sufficient  length  of  time  to 
enable  him  to  get  on  with  safety. ^'^  If  a  passenger  train  stops  at  a 
station  a  reasonable  length  of  time  to  enable  passengers  to  get  on 
board,  and  a  passenger  does  not  avail  himself  of  this  opportunity, 
but  waits  until  the  train  has  started  and  acquired  considerable  speed, 
and  then  attempts  to  get  on  board,  holding  on  the  railing  of  the  rear 
car,  and  is  wrenched  and  hurt  in  consequence  of  such  attempt, — 
he  can  not  recover  damages  from  the  company  for  the  injury.  But  if, 
while  so  attempting  to  get  on  board  the  train,  he  is  violently  assaulted 
by  the  conductor,  then  it  seems  he  may  recover  from  the  company 
such  damages  as  he  received  through  the  assault;  and  the  instructions 
should  be  so  framed  as  to  exclude  from  the  minds  of  the  jury  the 
idea  that  he  can  recover  damages  for  those  injuries  which  were  con- 
sequent on  his  attempt  to  get  upon  the  train  under  such  circum- 
stances."'" 

§  2857.   Duty  to  Afford  Time  to  Enable  Passengers  to  Become 

Seated.^^" — The  sudden  starting  of  a  passenger  train  while  passen- 
gers are  standing  in  the  coaches  and  before  they  have  had  time  to 
find  seats,  and  get  seated,  has  been  a  frequent  cause  of  injuries  to 
them.  It  has  been  held,  on  the  one  hand,  that  it  is  not  negligence 
to  start  a  railway  train  before  the  passengers  coming  aboard  have 
had  time  to  get  seated,  unless  there  is  some  special  reason  to  the 
contrary,  as  in  the  case  of  a  person  known  to  be  sick,  lame,  or  other- 
wise incapable  of  caring  for  himself.^'^     It  is  obvious  upon  a  little 

™See,   for  illustration,  Bacon  v.  ^"Wabash  &c.   R.   Co.  v.   Rector, 

Delaware  &c.   Co.,   143   Pa.   St.   14;  104  111.  296. 

s.  c.  21  Atl.  Rep.  1002,— where  the  "^'This  section  is  cited  in  §  2970. 

passenger  was  killed  in  attempting  ^Yarnell  v.  Kansas  City  &c.  R. 

to  board  the  train.  Co.,  113  Mo.  570;   s.  c.  18  L.  R.  A- 
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reflection  that  this  must  be  so;  otherwise  the  promptness  of  railway- 
service  would  be  subject  to  the  dilatory  habits  of  passengers,  and 
trains  could  not  be  run  on  their  schedule  time,  and  the  safety  of 
the  passengers  would  be  thereby  endangered.  Besides,  there  are 
times  during  conventions,  fairs,  and  other  public  gatherings,  when, 
notwithstanding  the  best  efforts  of  railway  carriers,  their  trains  are 
congested.  Hence,  if  the  rule  obtained  that  a  railway  carrier  could 
not  start  its  train  until  all  the  passengers  were  seated,  it  could  not 
at  such  a  time  start  it  at  all.  The  fact  that  the  passenger  is  a 
"fleshy"  woman,  encumbered  with  a  number  of  children,  does  not  cre- 
ate a  special  reason  for  delaying  to  start  a  passenger  train  until  she  has 
become  seated  ;^*^  but  it  is  otherwise  in  case  of  a  female  passenger 
who  is  a  cripple  to  such  an  extent  that  she  is  compelled  to  use  a  crutch 
and  a  stick.^*^  But  the  contrary  rule  has  been  applied  even  in  respect 
of  a  horse  railroad.^^* 

§  2858.    Failing  to  Provide  Passengers  with  Seats. — There  is  no 
doubt  that,  under  ordinary  circumstances,  the  failure  of  a  railroad 


599;  21  S.  W.  Rep.  1;  Louisville  &c. 
R.  Co.  V.  Hale,  19  Ky.  L.  Rep.  1651; 
s.  c.  42  L.  R.  A.  293;  44  S.  W.  Rep. 
213;  10  Am.  &  Eng.  Rail.  Cas.  (N. 
S.)  73;  3  Am.  Neg'.  Rep.  652;  Hanks 
V.  Chicago  &c.  R.  Co.,  60  Mo.  App. 
274  (blind  passenger).  A  railroad 
company  is  not  bound,  as  matter  of 
law,  to  refrain  from  starting  its 
train  until  a  female  passenger, 
though  carrying  a  baby  and  a  bas- 
ket, has  had  sufficient  time  to  get 
into  a  seat:  Middlesborough  R.  Co. 
V.  Webster,  21  Ky.  L.  Rep.  3;  s.  c.  6 
Am.  Neg.  Rep.  523;  14  Am.  &  Bug. 
Rail.  Cas.  209;  50  S.  W.  Rep.  843 
(no  off.  rep.). 

■»=  Louisville  &c.  R.  Co.  v.  Hale,  102 
Ky.  600;  s.  c.  19  Ky.  L.  Rep.  1651;  42 
L.  R.  A.  293;  44  S.  W.  Rep.  213;  10 
Am.  &  Eng.  Rail.  Cas.  (N.  S.)  73;  3 
Am.  Neg.  Rep.  652. 

■''^  Central  &c.  R.  Co.  v.  HoUoway 
(Tex.  Civ.  App.),  54  S.  W.  Rep.  419 
(no  off.  rep.).  And  there  is  a  hold- 
ing to  the  effect  that  the  mere  act 
of  starting  a  train  on  an  elevated 
railway  with  a  jerk,  will  not  render 
the  company  liable  to  a  passenger 
who  is  thrown  down  and  injured 
thereby,  while  he  is  leisurely  look- 
ing around  for  a  seat,  where  it  is  the 
mere  consequence  of  starting  the 
train  and  does  not  disturb  any  other 
passenger:  De  Soucey  v.  Manhat- 
tan R.  Co.,  39  N.  y.  St.  Rep.  79. 
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°"  Dougherty  v.  Missouri  R.  Co.,  9 
Mo.  App.  478;  s.  c.  aff'd  81  Mo.  325; 
cited  with  approval  in  Coudy  v.  St. 
Louis  &c.  R.  Co.,  85  Mo.  85.  See, 
also.  Clay  v.  Chicago  &c.  R.  Co.,  17 
Mo.  App.  631.  Where  the  testimony 
showed  that  the  plaintiff,  after  dark, 
entered  a  street  car  of  the  defend- 
ant's line,  which,  after  being  hailed 
by  him,  had  stopped  to  allow  him 
to  get  on,  and  that,  in  order  to  find 
a  vacant  place,  he  had  moved  to- 
wards the  front  end  of  the  car,  and, 
as  he  was  about  to  take  his  seat,  the 
car  started  with  a  sudden  jerk, 
which  threw  him  off  his  feet;  that 
he  had  an  umbrella  in  his  right 
hand;  that  he  threw  out  his  left 
hand  to  catch  the  strap,  but  missed 
it,  and  his  hand  went  through  a 
window  and  was  badly  lacerated; 
that  the  car  was  started  with  a  jerk 
which  was  unusual  on  that  line; 
and  that,  by  holding  the  lines  tight 
in  one  hand  and  controlling  the 
brake  with  the  other,  such  a  car 
could  be  made  to  start  without  a 
jerk, — it  was  held  that,  although 
the  case  was  a  close  one,  there  was 
a  question  to  go  to  the  jury  as  to 
whether  the  driver  of  the  defendant 
was  negligent:  Dougherty  v.  Mis- 
souri R.  Co.,  9  Mo.  App.  478;  s.  c. 
aff'd  81  Mo.  325. 
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company  to  furnish  accommodations  for  its  passengers  on  a  train, 
so  that  a  large  number  of  them  are  compelled  to  stand  in  the  aisles 
and  upon  the  platforms  of  the  cars,  constitutes  negligence,  rendering 
the  company  liable  for  injuries  from  this  cause  to  passengers  while 
so  riding,  who  are  without  negligence  themselves.^'^  So,  if  the  com- 
pany has  taken  measures  to  induce  an  extraordinary  amount  of  travel 
over  its  line,  and  has  notice  of  an  extraordinary  influx  of  passengers, 
it  will  become  its  duty  to  provide  reasonable  accommodations  for  all 
to  whom  it  sells  tickets,  and  it  will  become  liable  for  an  injury  to  a 
passenger  resulting  from  its  failure  so  to  do.^^°  It  has  been  held, 
in  a  case  where  a  passenger  was  injured  in  consequence  of  standing 
on  the  platform  of  a  car  which  he  voluntarily  boarded,  although  it 
was  crowded,  without  making  any  complaint  or  any  effort  to  secure 
better  accommodation,  that  the  company  was  not  liable  to  him  in 
damages,  on  the  ground  of  having  failed  to  provide  him  with  a  seat, 
and  of  having  obliged  him  to  remain  in  this  exposed  position.^^'' 

Subdivision  4.     Duty  to  Allow  Passengers  a  Reasonable  Opportu- 
nity to  Alight  in  Safety. 

Section 

2868.  Statutes  prescribing  the 
length  of  time  trains  are  to 
stop  at  stations. 

2869.  Duty  to  announce  the  names 
of  stations. 

2870.  Stopping  train  before  reach- 
ing station. 

2871.  Stopping  train  at  improper  or 
dangerous  place. 

2872.  Duty  to  give  signals  before 
starting. 

2873.  Further  of  this  subject. 

2874.  Liability  where  signal  is  given 
by  an  unauthorized  person. 

2875.  To  whom  the  carrier  owes 
this  duty:  persons  entering 
cars  to  assist  passengers. 

2876.  Injuries  from  starting  trains 
with  a  sudden  motion. 

2877.  Further  of  starting  trains 
with  a  sudden  motion. 


Section 

2860.  Duty    to    afford    passenger    a 

reasonable  opportunity  to 
alight  safely. 

2861.  Further  of  this  duty. 

2862.  Degree    of    care    required    of 

railroad  company  in  this  re- 
spect. 

2863.  Duty   of   conductor   to   know 

whether  he  has  on  board 
passengers  desiring  to  alight 
at  a  particular  station. 

2864.  Duty  discharged  by  waiting  a 

reasonable  time. 

This  reasonable  time  must  be 
adjusted  to  the  age,  the  sex, 
the  infirmities,  the  extreme 
youth,  of  the  passenger, 
and  to  other  circumstances. 

Limit  of  the  duty  of  the  rail- 
way   company    in    this    re- 
spect: when  not  negligent. 
2867.  Instructions  to  juries  with  ref- 
erence to  this  duty. 


2865. 


2866. 


"«' Graham  v.  McNeill,  20  Wash. 
466;  s.  c.  43  L.  R.  A.  300;  55  Pac. 
Rep.  631;  5  Am.  Neg.  Rep.  484;  12 
Am.  &  Eng.  Rail.  Cas.  (N.  S.)  149. 


■^  Trumbull  v.  Erickson,  97  Fed. 
Rep.  891. 

""Olivier  v.  Louisville  &c.  R.  Co., 
43  La.  An.  804;  s.  c.  9  South.  Rep. 
431. 
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Section 

2878.  Injuries  to  passengers  alight- 

ing while  train  in  motion. 

2879.  Further    of    alighting    while 

train  in  motion. 

2880.  Effect  of  invitation  to  alight, 

express  or  implied. 

2881.  Whether  calling  out  the  name 

of  the  station  constitutes  an 
invitation  to  alight. 

2882.  English    theories    upon    this 

question. 


Section 

2883.  What    other    acts    constitute 

an  invitation  to  alight. 

2884.  Circumstances    under    which 

passenger,  hurt  in  obeying 
invitation  to  alight,  can  not 
recover  damages. 

2885.  Injuries  through  defective  ap- 

pliances to  passengers  while 
alighting. 

2886.  Injuries    to    passengers   upon 

the  company's  tracks  in  get- 
ting on  and  off. 


§  2860.  Duty  to  Afford  Passenger  a  Eeasonable  Opportunity  to 
Alight  Safely.^^* — The  implied  contract  to  carry  safely  includes  the 
duty  of  giving  the  passengers  a  reasonable  opportunity  to  alight  in 
safety  from  the  train,  and  a  violation  of  this  part  of  the  company's 
duty  is  culpable  negligence  for  which,  in  case  of  an  injury  to  a  pas- 
senger proceeding  from  this  source,  an  action  will  lie.^'°     This  means 


^  This  section  is  cited  in  §§  2703, 
2876,  3017,  3038. 

™» Fairmount  &c.  R.  Co.  v.  Stutler, 
54  Pa.  St.  375;  Roberts  v.  Johnson, 
58  N.  Y.  613;  s.  c.  5  Jones  &  Sp.  (N. 
Y.)  157;  Houston  &c.  R.  Co.  v.  Gor- 
bett,  49  Tex.  573;  Mulhado  v.  Brook- 
lyn &c.  R.  Co.,  30  N.  Y.  370;  Jefter- 
sonville  &c.  R.  Co.  v.  Parmalee,  51 
Ind.  42;  Louisville  &c.  R.  Co.  v. 
Mask,  64  Miss.  738;  s.  c.  2  South. 
Rep.  360;  McSloop  v.  Richmond  &c. 
R.  Co.,  59  Fed.  Rep.  431;  Keller  v. 
Sioux  City  &c.  R.  Co.,  27  Minn.'  178; 
Hurt  V.  St.  Louis  &c.  R.  Co.,  94  Mo. 
255;  s.  c.  13  West.  Rep.  233;  7  S.  W. 
Rep.  1;  Post  v.  Koch,  30  Fed.  Rep. 
208;  Pennsylvania  R.  Co.  v.  Lyons, 
129  Pa.  St.  113;  s.  c.  47  Phila.  Leg. 
Int.  179;  25  W.  N.  C.  (Pa.)  6;  18 
Atl.  Rep.  759;  41  Am.  &  Eng.  Rail. 
Cas.  154;  Madden  v.  Missouri  &c. 
R.  Co.,  50  Mo.  App.  666;  Atchison 
&c.  R.  Co.  V.  Frier  (Tex.  Civ.  App.), 
22  S.  W.  Rep.  6;  McDonald  v.  Long 
Island  R.  Co.,  116  N.  Y.  546;  s.  c.  27 
N.  Y.  St.  Rep.  481;  22  N.  E.  Rep. 
1068;  St.  Louis  &c.  R.  Co.  v.  Finley, 
79  Tex.  85;  s.  c.  15  S.  W.  Rep.  266; 
Alexandria  &c.  R.  Co.  v.  Herndon, 
87  Va.  193;  s.  c.  12  S.  E.  Rep.  289; 
15  Va.  L.  J.  118 ;  Texas  &c.  R.  Co.  v. 
Miller,  79  Tex.  78;  s.  c.  15  S.  W.  Rep. 
264;  Leggett  v.  Western  &c.  R.  Co., 
143  Pa.  St.  39;  s.  c;  21  Atl.  Rep.  996; 
28  W.  N.  C.  (Pa.)  236;  Highland  Ave. 
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&c.  R.  Co.  V.  Burt,  92  Ala.  291;  s.  c.  9 
South.  Rep.  410;  Straus  v.  Kansas 
City  &c.  R.  Co.,  75  Mo.  185;  Louis- 
ville &c.  R.  Co.  V.  Johnston,  79  Ala. 
436;  Central  &c.  R.  Co.  v.  White- 
head, 74  Ga.  441;  Killian  v.  Georgia 
R.  &c.  Co.,  97  Ga.  727;  s.  c.  25  S.  E. 
Rep.  384;  Chicago  &c.  R.  Co.  v.  By- 
rum,  153  111.  131;  s.  c.  38  N.  E.  Rep. 
578;  Baltimore  &c.  R.  Co.  v.  Blanker, 
77  111.  App.  567;  s.  c.  aff'd  180  111. 
357;  54  N.  B.  Rep.  309;  Pennsyl- 
vania Co.  V.  McCaffrey,  173  111.  169; 
s.  c.  50  N.  E.  Rep.  713;  3  Chic.  L.  J. 
Wkly.  399;  aff'g  s.  c.  68  111.  App.  635; 
Pierce  v.  Gray,  63  111.  App.  158; 
Nichols  V.  Dubuque  &c.  R.  Co.,  68 
Iowa  732;  Kennon  v.  Vicksburg  &c. 
R.  Co.,  51  La.  An.  1599;  s.  c.  26 
South.  Rep.  466;  Baltimore  &c.  R. 
Co.  V.  Leapley,  65  Md.  571;  s.  c.  4 
Cent.  Rep.  253;  Culberson  v.  Chica- 
go &c.  R.  Co.,  50  Mo.  App.  556;  Daly 
V.  Central  R.  Co.,  26  App.  Div.  (N.  Y.) 
200;  s.  c.  49  N.  Y.  Supp.  901;  Houston 
&c.  R.  Co.  V.  Dotson,  15  Tex.  Civ. 
App.  73;  s.  c.  38  S.  W.  Rep.  642;  Tex- 
as &c.  R.  Co.  V.  Lee,  21  Tex.  Civ.  App. 
174;  s.  c.  51  S.  W.  Rep.  351;  Texas 
&c.  R.  Co.  V.  Goldman  (Tex.  Civ. 
App.),  51  S.  W.  Rep.  275  (no  off. 
rep.);  Texas  &c.  R.  Co.  v.  Born,  20 
Tex.  Civ.  App.  351;  s.  c.  50  S.  W. 
Rep.  613;  Houston  &c.  R.  Co.  v.  Hub- 
bard (Tex.  Civ.  App.),  37  S.  W.  Rep. 
25  (no  off.  rep.) ;  Martin  v.  St.  Louis 
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a  sufficient  time  for  the  passenger  to  alight  safely,  by  the  use  of  rea- 
sonable diligence  and  care,  having  regard  to  all  the  circumstances 
surrounding  him.^^"  It  is  therefore  the  reciprocal  duty  of  the  rail- 
road company  to  give  the  passenger  a  reasonable  time  to  leave  the 
train  at  his  place  of  destination  in  safety,  and  of  the  passenger  to  use 
reasonable  care  and  diligence  in  getting  off.^"^ 

§  2861.  Turther  of  this  Duty. — A  railway  carrier  of  passengers  is 
bound  to  call  out  the  name  of  the  station  a  sufficient  time  before  ar- 
riving there  to  enable  any  passengers  desiring  to  alight  to  prepare 
to  do  so,'"'^  and  is  bound  to  stop  the  train  at  the  station  a  sufficient 
length  of  time  to  enable  any  passengers  thereon  whose  destination 
the  station  is,  to  get  off  with  convenience  and  safety,  having  regard 
to  their  situation  and  encumbrances.''^^  While  no  definite  period  of 
time  can  be  prescribed  as  a  rule  of  law,°°*  during  which  a  railway 
train  must  stop  at  a  station  to  enable  passengers  to  alight, — ^yet  it 
has  been  well  held  that  a  railway  carrier  is  (for  example)  bound  to 
keep  its  train  standing  at  a  station  for  a  sufficient  length  of  time  to 
enable  a  passenger  safely  to  remove  himself,  his  wife,  his  minor  chil- 
dren, and  his  baggage  from  the  train.^""     The  weight  of  authority  is 


&c.  R.  Co.  (Tex.  Civ.  App.),  56  S. 
W.  Rep.  1011. 

™  Pennsylvania  R.  Co.  v.  Lyons, 
129  Pa.  St.  113;  s.  c.  25  W.  N.  C.  (Pa.) 
6;  18  Atl.  Rep.  759;  47  Phila.  Leg. 
Int.  179;  41  Am.  &  Eng.  Rail.  Gas. 
154;  Luse  v.  Union  &c.  R.  Co.,  57  Kan. 
361;  s.  c.  46  Pac.  Rep.  768;  Smitson 
v.  Southern  &c.  R.  Co.,  37  Or.  74;  s.  c. 
60  Pac.  Rep.  907;  Southern  R.  Co.  v. 
Mitchell,  98  Tenn.  27;  s.  c.  40  S.  W. 
Rep.  72;  Culberson  v.  Chicago  &c.  R. 
Co.,  50  Mo.  App.  556;  Missouri  &c.  R. 
Co.  v.  McElree,  16  Tex.  Civ.  App. 
182;  s.  c.  41  S.  W.  Rep.  843;  Fort 
Worth  &c.  R.  Co.  v.  Viney  (Tex. 
Civ.  App.),  30  S.  W.  Rep.  252  (no  off. 
rep.) ;  San  Antonio  &c.  R.  Co.  v. 
Dykes  (Tex.  Civ.  App.),  45  S.  W. 
Rep.  758  (no  off.  rep.);  Houston  &c. 
R.  Co.  V.  Hubbard  (Tex.  Civ.  App.), 
37  S.  W.  Rep.  25  (no  off.  rep.). 

™» Pennsylvania  R.  Co.  v.  Lyons, 
129  Pa.  St.  113;  s.  c.  47  Phila.  Leg. 
Int.  179;  41  Am.  &  Eng.  Rail.  Cas. 
154;  25  W.  N.  C.  (Pa.)  6;  18  Atl. 
Rep.  759;  Murphy  v.  Rome  &c.  R. 
Co.,  56  Hun  (N.  Y.)  645;  s.  c.  32  N. 
Y.  St.  Rep.  381;  10  N.  Y.  Supp.  354; 
McDonald  v.  Long  Island  R.  Co.,  116 
N.  Y.  546;  s.  c.  27  N.  Y.  St.  Rep.  481; 
22  N.  E.  Rep.  1068;   Ridenhour  v. 


Kansas  City  Cable  St.  R.  Co.,  102 
Mo.  270;  s.  c.  13  S.  W.  Rep.  889. 

"^Louisville  &c.  R.  Co.  v.  Mask, 
64  Miss.  738;  s.  c.  2  South.  Rep.  360; 
McSloop  V.  Richmond  &c.  R.  Co.,  59 
Fed.  Rep.  431. 

""^  Louisville  &c.  R.  Co.  v.  Mask,  64 
Miss.  738;  s.  c.  2  South.  Rep.  360. 

^"^  See,  however,  Keller  v.  Sioux 
City  &c.  R.  Co.,  27  Minn.  178,— 
where  there  is  an  attempt  to  lay 
down  some  rules  on  this  subject.  It 
has  been  held  not  negligence  per  se 
to  fail  to  stop  for  a  longer  period 
than  three  minutes,  and  that,  in 
the  absence  of  any  showing  of  a 
special  reason  requiring  a  longer 
stop,  the  mere  fact  that  a  passenger 
was  injured  by  the  sudden  starting 
of  the  train  while  attempting  to  get 
off  after  the  expiration  of  the  three 
minutes,  will  not  render  the  com- 
pany liable:  Louisville  &c.  R.  Co. 
V.  Castello,  9  Ind.  App.  462;  s.  c.  36 
N.  B.  Rep.  299. 

""■  Hurt  V.  St.  Louis  &c.  R.  Co.,  94 
Mo.  255;  s.  c.  13  West.  Rep.  233;  7 
S.  W.  Rep.  1.  When,  therefore,  a 
passenger  was  injured  in  attempting 
to  alight  from  a  train  at  a  regular 
station,  by  reason  of  the  fact  that 
another  train,  belonging  to  the  same 
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to  the  effect  that  a  railway  company  discharges  its  duty  when  it 
stops  at  any  station  long  enough  to  afford  all  passengers,  intending 
to  alight  there,  a  reasonable  time  to  alight  in  safety,  and  that  the 
conductor  is  not  bound  to  go  through  the  train  and  ascertain  that 
each  passenger,  so  intending,  has  alighted,  before  starting  the  train; 
but  that,  having  afforded  a  sufficient  time,  he  is  entitled  to  presume 
that  every  passenger  has  availed  himself  of  the  opportunity.""" 


company,  and  in  charge  of  its  serv- 
ants, had  been  run  past  the  station 
platform,  while  the  passengers  of  the 
former  train  were  being  discharged, 
it  was  held  that  the  railway  com- 
pany, so  discharging  its  passengers, 
was  liable  in  damages  for  a  hurt  re- 
ceived without  the  negligence  of  the 
passenger,  unless  it  could  show  that, 
in  electing  to  discharge  its  passen- 
gers in  this  dangerous  mode,  it  had 
exercised  that  degree  of  care  which 
the  law  imposes  upon  it  in  giving 
them  suitable  instruction  and  as- 
sistance: Philadelphia  &c.  R.  Co.  v. 
Anderson,  72  Md.  519;  s.  c.  8  L.  R. 
A.  673;  20  Atl.  Rep.  2. 

Eoe  There  is,  however,  a  decision, 
not  officially  reported,  and  not  ac- 
cessible to  the  writer,  to  the  effect 
that,  upon  stopping  a  train  to  let  off 
passengers,  it  is  the  duty  of  those  in 
charge  to  see  that  all  who  are  get- 
ting off  have  safely  landed  before 
the  train  is  again  started:  Dunn 
V.  Pennsylvania  R.  Co.,  47  Phila. 
Leg.  Int.  524.  In  an  action  for  car- 
rying a  passenger  beyond  the  sta- 
tion called  for  by  his  ticket,  the 
complaint  should  aver  that,  under 
the  rules  of  the  company,  the  train 
should  have  stopped  at  the  station 
named  on  the  ticket:  Chicago  &c.  R. 
Co.  V.  Bills,  104  Ind.  13;  s.  c.  1  West. 
Rep.  849.  In  one  case  it  was  rea- 
soned that  it  is  immaterial  that  the 
ticket  of  a  passenger  who  was  in- 
jured in  attempting  to  alight,  called 
for  a  station  further  on,  and  that 
the  conductor  did  not  know  of  his 
intention  to  alight  at  the  station 
at  which  he  was  injured;  since  it  is 
the  duty  of  the  railroad  company  to 
stop  their  trains  at  regular  stations 
long  enough  for  all  who  wish  to 
leave  the  train  to  do  so:  Texas  &c. 
R.  Co.  V.  Goldman  (Tex.  Civ.  App.), 
51  S.  W.  Rep.  275.  It  has  been  held 
that  a  conductor  who  knows  that  a 
passenger  has  re-entered  a  train  in 
order  to  remove  part  of  his  luggage 
which  he  was  unable  to  take  when 
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he  first  alighted,  should  hold  the 
train  a  reasonable  time  for  him  to 
alight  with  the  remainder  of  his 
luggage.  If  the  circumstances  are 
such  that  the  train  can  not  be  held, 
the  conductor  should  warn  him  not 
to  re-enter  the  car:  Texas  &c.  R.  Co. 
V.  Born,  20  Tex.  Civ.  App.  351;  s.  c. 
50  S.  W.  Rep.  613.  It  has  been 
held  that  the  railroad  company  may 
prove  that  there  was  a  customary 
time  during  which  its  trains  in  gen- 
eral, including  the  one  in  question, 
stopped  at  such  stations  as  the  one 
where  the  passenger  was  injured, 
for  the  purpose  of  laying  the  foun- 
dation for  further  evidence  that  the 
train  in  question  stopped  during  the 
customary  time  before  the  accident: 
Nichols  V.  Dubuque  &c.  R.  Co.,  68 
Iowa  732.  Such  evidence  might  or 
might  not  be  relevant.  The  railway 
company  could  not,  by  any  custom 
of  stopping  its  trains  for  too  short 
a  time,  change  the  rule  of  law 
which  requires  it  to  stop  them  for  a 
reasonable  time,  and  any  custom 
established  by  it  of  stopping  them 
for  a  length  of  time  unreasonably 
short  would  be  a  custom  contrary 

to  law,  and  hence  a  bad  custom. 

For  those  in  charge  of  a  passenger 
train,  which  has  reached  its  termi- 
nal station,  to  wait  till  all  the  pas- 
sengers hut  one  have  alighted,  and 
then  suddenly  to  back  the  train,  so 
that  the  last  passenger  is  injured  in 
attempting  to  alight,  is  evidence 
of  negligence;  since  the  passenger 
might  reasonably  conclude  that  the 
train  would  remain  stationary,  at 
least  for  a  brief  time:  Daly  v.  Cen- 
tral R.  Co.,  26  App.  Div.  (N.  Y.)  200; 
s.  c.  49  N.  Y.  Supp.  901.  It  has  been 
held  in  Kentucky  that  a  railroad 
company  is  not  required  to  hold  its 
train  at  a  station  until  the  passen- 
gers who  Intend  stopping  can  leave 
the  train  "with  ease:"  Louisville 
&c.  R.  Co.  V.  Eakins,  20  Ky.  L.  Rep. 
736,  933;  s.  c.  45  S.  W.  Rep.  529;  46 
S.  W.  Rep.  496  (no  ofE.  rep.);  47  S. 
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§  2862.  Degree  of  Care  Required  of  Railroad  Company  in  this 
Respect. — Expressions  are  occasionally  met  with  in  the  decisions 
which  apply  to  this  duty  of  the  railway  carrier  the  standard  which 
is  described  as  ordinary  or  reasonable  caref^''  but  with  respect  to  the 
degree  of  care  demanded  of  the  railway  carrier  in  the  performance 
of  this  duty,  to  the  end  of  protecting  its  passengers  from  harm,  there 
is  no  distinction  between  this  and  other  duties  which  concern  the 
safety  of  the  passenger.  The  rule  consequently  is  that,  in  affording 
the  passenger  a  reasonable  time,  place,  and  opportunity  to  alight, 
the  railway  carrier  is  charged  with  the  obligation  of  exercising  the 
same  liigli  degree  of  care  which  the  law  puts  upon  common  carriers 
of  passengers  in  other  relations.^"*  It  has  been  laid  down  that  a 
common  carrier  of  persons  is  required  to  do  all  that  human  care, 
vigilance  and  foresight  can  reasonably  do,  consistently  with  the  mode 
of  conveyance  and  the  practicable  prosecution  of  its  business,  to  pre- 
vent accidents  to  passengers  alighting  from  its  trains.^""  The  sound 
and  just  view  then  is,  that  the  high  degree  of  care  which  the  law 


W.  Rep.  879  (dissenting  opinion;  no 
off.  rep.).  An  instruction  whicli 
tells  the  jury  that  it  is  the  duty  of 
a  railroad  company  to  stop  its  train 
a  sufficient  length  of  time  to  allow 
a  passenger  to  leave  the  same  in 
safety,  is  not  erroneous  as  making 
the  company  an  insurer  of  the  pas- 
senger's safety:  Missouri  &c.  R.  Co. 
V.  McBIree,  16  Tex.  Civ.  App.  182; 
s.  c.  41  S.  W.  Rep.  843. 

507  Thus,  in  one  case  it  was  rea- 
soned that  the  failure  of  a  railroad 
company  to  use  proper  care  and  dil- 
igence, such  as  a  prudent  person 
would  exercise  under  the  circum- 
stances, to  stop  its  train  for  a  suflS- 
cient  time,  and  to  light  its  platforms 
at  night,  so  that  passengers  may 
leave  its  trains  in  safety,  is  negli- 
gence: Texas  &c.  R.  Co.  v.  Lee,  21 
Tex.  Civ.  App.  174;  s.  c.  51  S.  W. 
Rep.  351.  This  holding  was  inapt. 
The  care  demanded  of  the  carrier  in 
this  relation  is  not  merely  the  care 
of  a  prudent  person  under  the  same 
circumstances,  but  it  is  the  care 
which  a  very  cautious,  prudent,  and 
competent  person  would  exercise 
under  the  same  circumstances: 
Martin  v.  St.  Louis  &c.  R.  Co.  (Tex. 
Civ.  App.),  56  S.  W.  Rep.  1011; 
Houston  &c.  R.  Co.  v.  Dotson,  15 
Tex.  Civ.  App.  73;  s.  c.  38  S.  W.  Rep. 
642;  Gary  v.  Gulf  &c.  R.  Co.,  17  Tex. 
Civ.  App.  129;  s.  c.  42  S.  W.  Rep. 
576.    This  rule  has  been  applied  so 


as  to  impose  this  high  measure  of 
care  upon  a  railway  company  in  se- 
lecting a  safe  and  suitable  place  for 
a  female  passenger  to  alight,  who 
has  boarded  the  train  by  a  mistake, 
and  in  stopping  the  train  and  in  as- 
sisting her  off:  Gary  v.  Gulf  &c.  R. 
Co.,  17  Tex.  Civ.  App.  129;  s.  c.  42 
S.  W.  Rep.  576.  And,  seemingly  un- 
tenable, it  has  been  held  that  a  rail- 
way carrier  is  not  liable  for  any  in- 
convenience suffered  by  a  passenger 
from  being  carried  beyond  her  sta- 
tion through  her  own  negligence,  if 
it  uses  ordinary  care  not  to  inflict 
any  unnecessary  inconvenience:  St. 
Louis  &c.  R.  Co.  V.  McCullough 
(Tex.  Civ.  App.),  33  S.  W.  Rep.  285 
(no  off.  rep.). 

°'» Pennsylvania  Co.  v.  McCaffrey, 
173  111.  169;  s.  c.  50  N.  E.  Rep.  713; 
3  Chic.  L.  J.  Wkly.  399;  5  Det.  L.  N., 
No.  23;  aff'g  s.  c.  68  111.  App.  635; 
Martin  v.  St.  Louis  &c.  R.  Co.  (Tex. 
Civ.  App.),  56  S.W.  Rep.  1011;  Hous- 
ton &c.  R.  Co.  V.  Dotson,  15  Tex.  Civ. 
App.  73;  s.  c.  38  S.  W.  Rep.  642. 
Compare  Straus  v.  Kansas  City  &c. 
R.  Co.,  75  Mo.  185;  s.  c.  5  West.  Rep. 
433  (where  Hough,  J.,  explains  in 
clear  language  the  duty  of  the  con- 
ductor in  this  respect  without  going 
into  the  question  of  the  degree  of 
care). 

""Chicago  &c.  R.  Co.  v.  Byrum, 
153  111.  131;  s.  c.  38  N.  E.  Rep.  578. 
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puts  upon  carriers  of  passengers/""  continues  and  applies  in  respect 
of  the  opportunity  which  the  carrier  must  afford  the  passenger  to 
alight  from  his  vehicle  in  safety.  So  that,  until  the  passenger  has 
alighted  from  the  carrier's  vehicle,  the  carrier  is  bound  to  exercise, 
to  the  end  of  promoting  his  safety,  the  highest  degree  of  care,""^  and 
all  that  human  vigilance  and  foresight  can  reasonably  do  consistent 
with  the  practicable  conduct  of  his  business  ;°°^  which  degree  of  care 
has  been  described  as  such  care  as  .persons  of  the  greatest  care  and 
prudence  would  use  on  similar  occasions.""^ 

§  2863.  Duty  of  Conductor  to  Know  whether  he  Has  on  Board 
Passengers  Desiring  to  Alight  at  a  Particular  Station. — The  conduc- 
tor of  a  passenger  train  has  been  described  as  its  general  agent  for  the 
purpose  of  discharging  the  duty  of  the  company  toward  passengers 
when  alighting  from  the  train.""*  It  is  his  duty  to  know  whether  or 
not  he  has  a  passenger  on  board  intending  to  get  off  at  a  particular 
station,  and  if  he  has  such  a  passenger,  it  is  his  duty  to  have  the 
station  seasonably  announced  and  to  stop  the  train  for  a  sufficient 
length  of  time  to  enable  the  passenger  to  alight  with  convenience 
and  in  safety.""^  When  he  examines  the  ticket  of  a  passenger  which 
calls  for  a  certain  destination,  this  charges  him  with  knowledge  that 
the  passenger  desires  to  get  off  at  that  destination;  and  it  has  been 
quaintly  reasoned  that  when  that  destination  is  reached,  he  has  no 
right  to  assume,  because  on  looking  into  the  coach  he  does  not  see 
the  passenger  in  it,  that  the  latter  has  leaped  out  into  the  dark  from 
the  train  while  in  motion."""  It  follows  that  the  fact  that  the  con- 
ductor does  not  know  that  a  particular  passenger  intends  to  leave  the 
car  at  a  particular  station,  and  does  not  see  him  in  the  act  of  leaving 
it,  does  not  excuse  the  company  for  not  giving  such  passenger  reason- 
able time  to  get  off  the  train,  unless  he  is  so  situated  as  to  conceal  him- 
self from  the  conductor's  observation.""^ 

§  2864.  Duty  Discharged  by  Waiting  a  Reasonable  Time. — ^But  the 
consensus  of  judicial  opinion  is  that,  in  the  absence  of  special  cir- 

™°  Ante,  §  2722,  et  seq.  "»» Louisville  &c.  R.  Co.  v.  Wood, 

""St.  Louis  &c.  R.  Co.  V.  Finley,  113  Ind.  570;  s.  c.  16  N.  E.  Rep.  197. 

79  Tex.  85;  s.  c.  15  S.  W.  Rep.  266;  "=  Louisville  &c.  R.   Co.   v.   Mask, 

Alexandria  &c.  R.  Co.  v.  Herndon,  64  Miss.  738;  s.  c.  2  South.  Rep.  360 

87  Va.  193;  s.  c.  15  Va.  L.  J.  118;  12  ""Louisville  &c.  R.   Co.  v.   Mask, 

S.  E.  Rep.  289.  64  Miss.  738;  s.  c.  2  Soutti.  Rep.  360. 

<^Ante,   §  2724;    Atchison  &c.   R.  ""  McDonald  v.  Long  Island  R.  Co., 

Co.  V.  Frier  (Tex.  Civ.  App.),  22  S.  116  N.  Y.  546;  s.  c.  27  N.  Y.  St.  Rep. 

"W.  Rep.  6.  481;  22  N.  E.  Rep.  1068. 

"=  Texas  &c.  R.  Co.  v.  Miller,  79 
Tex.  78;  s.  c.  15  S.  W.  Rep.  264. 

330 


LIABILITY   OF   THE    CARRIER    FOR    NEGLIGENCE.       [2d  Ed. 

cumstances  requiring  extra  precautions  in  favor  of  passengers,  the 
railway  carrier  discharges  its  duty  to  them  when,  having  announced 
the  station  on  approaching  it,  its  train  is  stopped  for  a  reasonable 
length  of  time  to  enable  all  passengers  on  board  whose  destination 
the  station  is,  to  alight  thereat  in  safety,  and  that  its  train  conductor 
is  not  required  to  go  through  the  cars  and  make  an  inspection  or 
personal  inquiries  of  passengers,  for  the  purpose  of  ascertaining 
whether  all  have  alighted  who  intended  to  alight,  but  is  entitled  to  act 
on  the  presumption  that  all  have  done  so,''"'  in  the  absence  of  knowl- 
edge to  the  contrary.""'  If,  after  the  train  has  stopped  for  such  a 
reasonable  length  of  time,  a  passenger  remains  in  his  seat,  it  is  not 
necessarily  negligence  on  the  part  of  the  conductor  to  assume  that 
he  does  not  intend  to  alight  at  that  station."^"  On  the  other  hand, 
this  rule  may  be  varied  by  special  circumstances  or  conditions.  Thus, 
it  has  been  held  that  to  stop  a  train  drawn  by  a  dummy  engine^  with  no 
regular  stopping  place,  for  a  reasonable  time,  on  a  request  to  stop, 
is  not  the  full  measure  of  the  conductor's  duty ;  but  that,  before  start- 
ing, he  must  see  that  no  passenger  is  in  the  act  of  alighting  or  in  a 
position  that  will  be  perilous  if  the  train  starts."^^ 

§  2865.  This  Reasonable  Time  must  be  Adjusted  to  the  Age,  the 
Sex,  the  Infirmities,  the  Extreme  Youth,  of  the  Passenger,  and  to 
Other  Circumstances. — This  reasonable  opportunity  to  alight  in  safety, 
by  the  exercise  of  reasonable  diligence,  is  not  satisfied  by  allowing 


™"  Hurt  V.  St.  Louis  &c.  R.  Co.,  94  train   without   examination    or   in- 

Mo.  255;   s.  c.  13  West.  Rep.  233;   7  quiry  while  such  passenger  is  in  the 

S.  W.  Rep.  1;  Rahen  v.  Central  Iowa  act  of  alighting,  and  the  latter  is 

R.  Co.,  73  Iowa  579;   s.  c.  35  N.  W.  thereby  injured,   the  company  will 

Rep.  645;  Straus  v.  Kansas  City  &c.  be  liable:      Straus  v.  Kansas  City 

R.  Co.,  75  Mo.  185.  &c.  R.  Co.,  75  Mo.  185.     The  princi- 

™''  Texas   &c.    R.    Co.    v.    Mitchell  pie  which  has  been  applied  by  the 

(Tex.  Civ.  App.),  26  S.  W.  Rep.  154.  Supreme  Court  of  Missouri  in  cases 

™  McDonald  v.  Long  Island  R.  of  this  kind  is  that  where  the 
Co.,  116  N.  Y.  546;  s.  c.  27  N.  Y.  St.  concurring  negligence  of  the  pas- 
Rep.  481;  22  N.  E.  Rep.  1068.  It  has  senger  approximately  contributes  to 
been  held  that  the  conductor  is  not  produce  the  injury  complained  of, 
bound,  after  having  allowed  suffi-  there  can  be  no  recovery  unless  the 
cient  time  for  passengers  to  get  off,  injury  is  also  the  direct  result  of 
regard  being  had  to  their  age,  sex,  the  omission  of  the  defendant,  after 
physical  condition  and  surround-  becoming  aware  of  the  danger  to 
ings,  to  pass  along  the  train  and  ex-  which  the  plaintiff  is  exposed,  to 
amine  the  platform  of  each  coach  use  proper  care  to  avoid  injuring 
to  see  whether  there  are  any  per-  him:  Nelson  v.  Atlantic  &c.  R.  Co., 
sons  attempting  to  get  off  before  68  Mo.  593;  Straus  v.  Kansas  City 
starting  his  train;  but  if  he  has  rea-  &c.  R.  Co.,  75  Mo.  185.  See,  also, 
son  to  believe  that  any  passenger  Swigert  v.  Hannibal  &c.  R.  Co.,  75 
who  has  reached  his  destination,  has  Mo.  475. 

not  alighted,  and  that  such  passen-  ""  Highland    Ave.    &c.    R.    Co.    v. 

ger,  though  dilatory,  may  be  in  the  Burt,  92  Ala.  291;  s.  c.  9  South.  Rep. 

act  of  alighting,  and  he  starts  his  410. 
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a  fixed  and  unvarying  quantity  of  time,  without  reference  to  the  cir- 
cumstances of  the  case,  or  the  condition  of  the  passenger.  The  time 
allowed  must  be  such  as  will  enable  the  passenger,  by  the  exercise  of 
ordinary  care  and  diligence,  considering  liis  or  her  age,  sex,  and  phys- 
ical condition,  and  having  regard  to  the  number  of  passengers  seeking 
to  alight  at  the  particular  place,  to  accomplish  his  exit  from  the  train 
in  safety  before  it  is  started  forward."^^  Even  after  waiting  a  reason- 
able time  for  the  purpose  of  allowing  passengers  laboring  under  no 
disabilities  to  alight,  the  conductor  has  no  right  to  start  the  train 
without  using  reasonable  care  to  ascertain  whether  there  are  any 
passengers  who,  from  age,  extreme  youth,  or  other  disability,  are  slow 
in  their  movements  to  alight,  and  whether  any  such  persons  are  in  the 
act  of  alighting. "^^  If  the  train  is  a  crowded  excursion  train,  the 
company  does  not  discharge  its  duty  in  this  respect  by  merely  stopping 
it  at  a  particular  station  for  the  length  of  time  that  an  ordinary  pas- 
senger train  stops ;  but  it  must  stop  long  enough  for  passengers  seeking 
to  leave  the  train  to  do  so  in  safety,  having  reference  to  their  num- 
bers ;  and  if  it  fails  in  this  duty  and  starts  the  train  while  a  passenger 
is  in  the  act  of  leaving  the  platform  of  a  car,  causing  her  to  fall  and 
injuring  her,  it  must  pay  damages.^^* 

§  2866.  Limit  of  the  Duty  of  the  Railway  Company  in  this  Re- 
spect :  When  not  Negligent. — The  duty  of  the  railway  carrier  is  per- 
formed when  it  stops  its  train  for  such  a  length  of  time  as  to  allow  its 
passengers,  having  reference  to  their  numbers,  age,  sex,  physical  in- 

°"  Central  &c.  R.  Co.  v.  Whitehead,  158.    A    woman    in    an    advanced 

74  Ga.  441;  Southern  R.  Co.  v.' Mitch-  stage  of  pregnancy,  accompanied  by 

ell,  98  Tenn.  27;  s.  c.  40  S.  W.  Rep.  two    children,    five    and    two    years 

72;  Pierce  v.  Gray,  67  111.  App.  158;  old  respectively,  and  carrying  sev- 

Killian   v.    Georgia   R.    &c.    Co.,    97  eral  bundles,  was  a  passenger  on  a 

Ga.  727;  s.  c.  25  S.  E.  Rep.  384;  To-  railway  train.     On  arriving  at  her 

ledo  &c.  R.  Co.  V.  Baddeley,  54  111.  destination,    which    was    a    regular 

19;  s.  c.  5  Am.  Rep.  71;  New  Orleans  stopping   place,    the   train   did    not 

&c.  R.  Co.  V.  Stratham,  42  Miss.  607;  stop,  but  merely  slackened  its  speed. 

s.  c.  97  Am.  Dec.  478   (holding  that  She  was  directed  by  the  conductor 

the  age  or  decrepitude  of  a  passen-  to  "get  off,"  and,  upon  asking  how, 

ger  should  not  be  allowed  to  deter-  he    told    her    to    "jump."     She    did 

mine  the  length  of  time  necessary  jump  with  the  youngest  child  in  her 

to  hold  a  train  at  a  station,  until  arms  and  was  injured.     It  was  held 

timely    notice    of    his    situation    is  that  the  railway  company  was  guilty 

given  to  the  conductor).  of  negligence,  and  that  she  was  not 

°"  Southern  R.  Co.  v.  Mitchell,  98  guilty  of  contributory  negligence, 
Tenn.  27;  s.  c.  40  S.  W.  Rep.  72.  and  was  entitled  to  recover  dam- 
It  Is,  for  example,  under  the  duty  ages:  Baltimore  &c.  R.  Co.  v.  Leap- 
of  stopping  the  train  at  a  station  a  ley,  65  Md.  571;  s.  c.  4  Cent.  Rep. 
suflScient  length   of  time   to   allow  253. 

a  "fleshy"  woman,  carrying  a  valise  °"  Baltimore  &c.  R.  Co.  v.  Blanker, 

and   parcels,   to   alight,   where   the  77  111.  App.  567;  s.  c.  afC'd  180  III. 

trainmen  know  that  she  intends  to  357;  54  N.  E.  Rep.  309i. 
alight:     Pierce  v.  Gray,  63  111.  App. 
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firinities,  etc.,  to  alight  in  safety.^^^  In  the  absence  of  a  statute  pre- 
scribing the  length  of  time  which  it  shall  hold  its  train  at  a  particular 
station,  the  law  does  not  attempt  to  prescribe  any  length  of  time  dur- 
ing which  it  is  required  to  stop  for  the  purpose  of  discharging  and 
receiving  passengers,  but  limits  itself  to  prescribing  that  it  shall  stop 
for  such  reasonable  time  as  will  permit  the  passengers  who  desire 
to  alight,  to  leave  the  train  in  safety,  and  intending  passengers  to 
board  the  train  in  safety."^*  The  railroad  company  is  not  bound  to 
keep  its  trains  waiting  until  all  the  passengers  alighting  at  the  partic- 
ular station  have  time  to  leave  the  station  platform;  but  it  discharges 
its  duty  to  them  if  it  allows  them  a  reasonably  sufficient  time  to 
get  off  the  train  and  out  of  the  way  of  the  cars  in  safety.^^^ 

§  2867.  Instructions  to  Juries  with  Reference  to  this  Duty. — 
It  has  been  held  that  an  instruction  that  it  is  the  duty  of  those  in 
charge  of  a  passenger  train  to  stop  at  stations  sufficiently  long  to  give 
the  passengers  a  reasonable  opportunity  to  alight  in  safety,  and  that 
a  failure  to  do  so  is  negligence,  is  not  objectionable  as  a  charge  that 
particular  facts  in  evidence  would  constitute  negligence.^^^ 


™  Keller  v.  Sioux  City  &c.  R.  Co., 
27  Minn.  178;  Griswold  v.  Chicago 
&c.  R.  Co.,  64  Wis.  652;  Raben  v. 
Central  &c.  R.  Co.,  73  Iowa  579; 
Hurt  V.  St.  Louis  &c.  R.  Co.,  94  Mo. 
255;  Culberson  v.  Chicago  &c.  R.  Co., 
50  Mo.  App.  556;  Nunn  v.  Georgia 
R.  Co.,  71  Ga.  710;  New  Orleans  &c. 
R.  Co.  V.  Stratham,  42  Miss.  607; 
Swigert  v.  Hannibal  &c.  R.  Co.,  75 
Mo.  475;  Carr  v.  Eel  River  &c.  R. 
Co.,  98  Cal.  366;  s.  c.  21  L.  R.  A. 
354;  Falls  v.  San  Francisco  &c.  R. 
Co.,  97  Cal.  114. 

"^  Louisville  &c.  R.  Co.  v.  Espen- 
scheid,  17  Ind.  App.  558;  s.  c.  47  N. 
B.  Rep.  186. 

«"  Louisville  &c.  R.  Co.  v.  Ricketts, 
18  Ky.  L.  Rep.  687;  s.  c.  37  S.  W. 
Rep.  952  (not  to  be  rep.);  Hurt  v. 
St.  Louis  &c.  R.  Co.,  94  Mo.  255; 
Raben  v.  Central  Iowa  R.  Co.,  73 
Iowa  579;  Gulf  &c.  R.  Co.  v.  Will- 
iams, 70  Tex.  159;  Pennsylvania 
Co.  V.  Lyons,  129  Pa.  St.  113;  Mur- 
phy V.  Rome  &c.  R.  Co.,  56  Hun  (N. 
Y.)  645;  s.  c.  32  N.  Y.  St.  Rep.  381; 
McDonald  v.  Long  Island  R.  Co.,  116 
N.  Y.  546;  Louisville  &c.  R.  Co.  v. 
Costello,  9  Ind.  App.  462;  Conway  v. 
New  Orleans  &c.  R.  Co.,  46  La.  An. 
1429  (ample  time  to  leave  with 
safety);  Ridenhour  v.  Kansas  City 
Cable  St.  R.  Co.,  102  Mo.  270,  283. 


Street  cars  should  stop  a  sufficient 
time  to  allow  passengers,  with  the 
exercise  of  reasonable  diligence,  to 
alight:  Augusta  &c.  R.  Co.  v.  Ran- 
dall, 79  Ga.  304;  Birmingham  &c.  R. 
Co.  V.  Smith,  90  Ala.  60;  Washing- 
ton &c.  R.  Co.  V.  Harmon,  147  U.  S. 
571;  s.  c.  37  L.  ed.  284  (must  give 
him  time  to  alight  in  safety) ;  Met- 
ropolitan R.  Co.  V.  Jones,  1  App.  (D. 
C.)  200;  Anderson  v.  Citizens'  St.  R. 
Co.,  12  Ind.  App.  194  ("stopping  a 
reasonable  time  is  not  sufficient,  but 
it  is  the  duty  of  the  conductor  or 
those  in  charge  to  see  and  know  that 
no  passenger  is  in  the  act  of  alight- 
ing, or  in  a  dangerous  position,  be- 
fore starting  the  car").  See,  also, 
note  to  Highland  Ave.  &c.  R.  Co.  v. 
Burt,  92  Ala.  291;  s.  c.  13  L.  R.  A. 
95. 

"'Houston  &c.  R.  Co.  v.  Hubbard 
(Tex.  Civ.  App.),  37  S.  W.  Rep.  25 
(no  off.  rep.).  Nor  was  such  an  in- 
struction deemed  prejudicial  to  the 
defendant  in  not  limiting  the  time 
to  a  "reasonable"  length  of  time, 
where  the  defendant  claimed  that 
the  train  had  not  stopped  when  the 
injury  occurred:  Smitson  v.  South- 
ern &c.  Co.,  37  Or.  74;  s.  c.  60  Pac. 
Rep.  907.  Circumstances  under 
which,  in  an  action  for  injuries  sus- 
tained while  alighting  from  a  mov- 
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§  2868.  Statutes  Prescribing  the  Length  of  Time  Trains  are  to 
Stop  at  Stations. — The  wisdom  of  Texas  in  dealing  with  the  subject 
of  railroads  has  illustrated  itself  in  the  following  statute:  "From 
and  after  the  establishment  of  any  wayside  station  or  stations  by  any 
railroad  company  in  this  State,  it  shall  be  the  duty  of  the  conductor 
or  other  person  in  charge  of  any  tram  of  passenger  cars  upon  such 
railroad/^^  to  stop  his  train  at  each  and  every  such  station  not  less 
than  five  minutes;  and  any  such  conductor,  or  other  person  in  charge 
of  such  passenger  train,  who  shall,  upon  any  occasion,  pass  any  such 
station  without  stopping  his  train  as  aforesaid,  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  on  conviction  thereof,  shall,  for  each  and 
every  offense,  be  punished  by  a  fine  of  not  less  than  fifty  dollars  and 
not  more  than  one  hundred  dollars,  or  by  imprisonment  in  the  county 
jail  for  a  term  not  exceeding  thirty  days,  and  may  be  proceeded 
against  for  such  offense  by  information  or  indictment  in  any  county 
through  which  the  road  passes.""^"  It  will  be  perceived  that  the 
terms  of  this  statute  render  the  running  of  fast  express  or  mail  trains 
impossible.  If  a  train  of  cars  is  obliged  to  stop  five  minutes  at  every 
way  station,  whether  the  condition  of  traffic  requires  it  or  not,  the 
aggregate  speed  made  by  railway  passenger  trains  in  Texas  must  be 
slow  indeed.  As  a  police  regulation,  such  a  statute  is  in  a  high  degree 
nnreasonable,  and  is  more  injurious  to  the  people  of  the  State  upon 
whose  statute  book  it  is  found  than  it  can  be  to  the  railroad  compa- 
nies themselves;  because,  if  literally  carried  out,  it  will  so  impede 
rapid  transit  as  to  turn  the  railroads  of  Texas  into  old-fashioned 
stagecoaches.  Nevertheless,  it  was  held  constitutional.'"''^  It  is  clear 
of  doubt,  however,  that,  in  its  application  to  interstate  passenger  trains, 
it  is  unconstitutional,  as  being  an  attempt  on  the  part  of  the  State 
not  only  to  regulate  that  species  of  interstate  commerce,  but  to  regu- 
late it  in  a  most  absurd  and  injurious  manner.*^^     It  does  not  follow, 

ing  train  at  a  station,  it  was  error  to  prudently,  and  whether  or  not,  if  he 

instruct  the  jury  that  the  failure  of  was   negligent,   his   negligence   was 

defendant  to  stop  the  train  was  such  the  proximate  cause  of  his  injury; 

negligence  as  entitled  the  plaintiff  to  if  it  was,   his   action   was   barred; 

recover,  and  that  contributory  negli-  but  if  they  found  that  he  was  neg- 

gence  of  plaintiff  would  not  bar  a  ligent,  but  such  negligence  was  not 

recovery,   but  would   go  in  mitiga-  the  proximate  cause  of  his  injury, 

tion  of  damages  merely:     Louisville  it  should  be  considered  in  mitiga- 

&c.  R.  Co.  V.  Collier,  104  Tenn.  189;  tion  of  damages. 

s.  c.  54  S.  W.  Rep.  980.     In  this  case,  "=  The  italics  are  the  author's, 

the  train  negligently  failed  to  stop  «="'Tex.    Acts    1866,    p.    93     (Pasc. 

at  plaintiff's  station,  but  was  slowly  Dig.,  art.  6532). 

running  by  it,  when  plaintiff  jumped  "^^  Davidson  v.  State,  4  Tex.  App. 

off    and    was    injured.     The    court  545;    Galveston    &c.    R.    Co.    v.    Le 

said,  that  the  jury  should  have  been  Gierse,  51  Tex.  189,  201. 

instructed  to  ascertain  whether,  in  ^"^  Cleveland  &c.  R.  Co.  v.  Illinois, 

view  of  the  motion  of  the  train,  and  177  U.  S.  514;  Illinois  &c.  R.  Co.  v. 

other  circumstances,  plaintiff  acted  Illinois,  163  U.  S.  142. 
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however,  because  there  is  a  penal  statute  requiring  conductors  of  pas- 
senger trains  to  stop  their  trains  and  to  wait  five  minutes  at  every  way 
station,  that  if  this  is  not  done  and  a  person  is  injured  while  attempt- 
ing to  get  on  the  train  after  it  has  moved  on,  the  company  will  be 
liable  civilly  in  damages  to  such  person,  without  any  reference  to  the 
negligence  of  the  injured  person  himself.  Circumstances  may  exist 
in  which  the  failure  to  stop  the  train  for  the  period  required  by  the 
statute  will  not  be  the  direct  or  proximate  cause  of  the  injury,  but  will 
stand  as  a  mere  collateral  violation  of  law,  which  is  to  be  redressed,  if 
at  all,  in  a  criminal  proceeding  by  the  State  against  the  conductor,  and 
in  which  the  proximate  cause  of  the  injury  may  be  the  culpable  neg- 
ligence of  the  passenger  himself,  in  not  going  upon  the  train  while 
it  was  at  a  halt  at  the  station,  but  in  attempting  to  board  it  after 
it  had  commenced  moving  on."^' 

§  2869.  Duty  to  Announce  the  Names  of  Stations.^^* — In  order  to 
the  proper  discharge  of  the  duty  stated  in  the  preceding  section,  it  is 
the  obvious  duty  of  the  railway  company,  through  its  trainmen,  to 
announce  to  the  passengers,  in  a  distinct  manner,  the  name  of  each 
station,  shortly  before  or  immediately  upon  the  arrival  of  the  train 
thereat;  and  then  to  stop  the  train  long  enough  to  enable  all  the 
passengers  intending  to  leave  at  such  station,  a  reasonable  oppor- 
tunity to  get  off  in  safety."^'  With  reference  to  the  effect  to  be 
ascribed  to  calling  out  the  name  of  the  next  station,  some  courts 
take  the  view  that  it  is  tantamount  to  a  notification  to  the  passenger 
that  when  the  train  stops  it  will  stop  opposite  the  platform  of  the 
station  whose  name  is  announced,  and  that  it  is  hence  an  invitation 
on  the  part  of  those  in  charge  of  the  train  to  any  passengers  wishing 
to  leave  the  train  at  such  station,  to  alight  when  the  train  stops. "^^ 
Other  courts  decline  to  ascribe  any  legal  effect  to  such  an  announce- 
ment, but  hold  that  it  presents  a  question  of  fact  for  a  jury."^^  The 
failure  so  to  announce  a  station  which  the  train  is  approaching,  will 
not  support  a  recovery  of  damages  for  injuries  sustained  by  a  pas- 
senger in  alighting  from  the  train,  without  proof  that  it  was  the 


°=' Galveston    &c.    R.    Co.    v.    Le  Orleans  &c.  R.  Co.  v.  Statham,  42 

Gierse,  51  Tex.  1S9.  Miss.  607;   Dorrah  v.  Illinois  &c.  R. 

'■■*  This  section  is  cited  in  §  2894.  Co.,  65  Miss.  14;  s.  c.  7  Am.  St.  Rep. 

"==  Southern  R.  Co.  v.  Kendrick,  40  29;  3  South.  Rep.  36;  Louisville  &c. 

Miss.  374;  Imhoff  v.  Chicago  &c.  R.  R.  Co.  v.  Mask,  64  Miss.  738;  Hous- 

Cc,    20    Wis.    344;    Keller   v.    New  ton  &c.  R.  Co.  v.  Cohn,  22  Tex.  Civ. 

York  &c.  R.   Co.,   2  Abb.  App.   Dec.  App.  11;  s.  c.  53  S.  W.  Rep.  698. 

(N.  Y.)   480;   s.  c.  17  How.  Pr.    (N.  '^ Post,  §§  2870,  2881. 

Y.)   102;   Dickens  v.  New  York  &c.  "^International  &c.  R.  Co.  v.  Eck- 

R.   Co.,   1   Abb.  App.   Dec.    (N.  Y.)  ford,  71  Tex.  274;  s.  c.  8  S.  W.  Rep. 

504;  s.  c.  28  Barb.  (N.  Y.)  41;  New  679. 
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proximate  cause  of  tho  injury."^'  While  it  is  the  duty  of  a  railroad 
company  to  have  the  names  of  stations  properly  announced,  and  to 
stop  the  train  a  sufficient  time  to  allow  the  passengers  to  alight  with 
safety,  it  need  not  give  passengers  personal  notice  that  their  station 
is  reached."^*  And,  according  to  a  grossly  untenable  view,  the  prom- 
ise of  a  conductor  to  give  a  female  passenger  special  notice  when  a 
junction  at  which  she  is  to  change  cars  is  reached,  in  addition  to  the 
general  announcement,  is  not  binding  on  the  company,  because  not 
within  the  scope  of  his  authority.^^" 

§  2870.  Stopping  Train  before  Beaching  Station. — It  is  obvious 
that  when  an  approaching  station  has  been  announced,  the  passengers 
will  naturally  infer  that  the  next  stopping  place  will  be  such  station ; 
and  hence  that  it  will  be  actionable  negligence  for  the  company,  after 
announcing  a  station,  to  stop  the  train,  in  the  nighttime  and  in  a 
dangerous  situation,  before  reaching  the  station,  unless  a  special 
warning  is  conveyed  to  the  passengers,  or  unless  there  are  other 
exculpatory  circumstances."'^  So,  where,  after  the  station  had  been 
announced,  the  train  stopped  before  the  station  was  reached,  but 
opposite  a  platform,  it  was  reasoned  that  a  passenger  might  rightly 
have  assumed  that  the  platform  was  there  for  the  purpose  of  receiving 
passengers;  so  that  if  he  was  injured  while  attempting  to  alight  in 
consequence  of  a  sudden  jerk  of  the  train,  without  being  allowed  a 
reasonable  time  to  get  off,  the  company  will  be  liable  to  him  in  dam- 
ages, although  the  train  may  have  stopped  at  a  second  platform  at  the 
same  station  for  a  sufficient  time  safely  to  discharge  all  its  passengers 
getting  off  there."^^ 

§  2871.  Stopping  Train  at  Improper  or  Dangerous  Place. — Stop- 
ping a  train  at  an  unusual  place  for  discharging  passengers,  where 

""'Louisville    &c.    R.    Co.    v.    Col-        «"  St.  Louis  &c.  R.  Co.  v.  McCul- 

lier,  104  Tenn.  189;    s.  c.  54  S.  W.  lough,  18  Tex.  Civ.  App.  534;   s.  c. 

Rep.  980   (especially  since  the  stat-  45  S.  "W.  Rep.  324. 
ute  law  gives  a  qui  ta-m  action  for        "''  Central  R.  Co.  v.  Van  Horn,  38 

a  penalty  of  $100  for  failing  to  make  N.  J.  L.  133;  McNulta  v.  Ensch,  134 

such  announcement).  111.  46;  s.  c.  24  N.  E.  Rep.  631;  Phil- 

»^  Houston  &c.  R.  Co.  v.  Cohn,  22  adelphia    &c.    R.    Co.    v.    Edelstein 

Tex.  Civ.  App.  11;  s.  c.  53  S.  W.  Rep.  (Pa.),  16  Atl.  Rep.  847;  Philadelphia 

698;    Missouri  &o.  R.  Co.  v.  Perry,  &c.  R.  Co.  v.  McCormick,  124  Pa.  St. 

8  Tex.  Civ.  App.  78;   s.  c.  27  S.  W.  427.     To  the  contrary,  see  Mitchell 

Rep.  496;   Texas  &c.  R.  Co.  v.  Alex-  v.  Chicago  &c.  R.  Co.,  51  Mich.  236. 

ander    (Tex.    Civ.   App.),   30   S.   W.  Compare  Dunn  v.  Pennsylvania  R. 

Rep.   1113    (no  off.   rep.);    Missouri  Co.,  47  Phila.  Leg.  Int.    (Pa.)   524; 

&c.   R.  Co.   V.   Kendrick    (Tex.   Civ.  International   &c.   R.   Co.   v.    Smith 

App.),   32   S.   W.    Rep.   42    (no   ofC.  (Tex.),  14  S.  W.  Rep.  642. 
rep.);    St.  Louis  &c.  R.  Co.  v.  Mc-        ""McNulta  v.  Ensch,  134  111.  46; 

Cullough,  18  Tex.  Civ.  App.  534;  s.  c.  s.  c.  24  N.  E.  Rep.  631. 
45  S.  W.  Rep.  324. 
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no  provision  has  been  made  for  their  safety  in  alighting  from  the 
cars,  may  be  such  negligence  as  will  render  the  company  liable  for 
injuries  sustained  by  a  passenger  who  is  directed  by  the  conductor 
to  get  off  at  that  place,  and  who  follows  the  direction  without  negli- 
gence on  his  own  part."^''  And  clearly,  if  a  railroad  train  stops  at  a 
place  of  peril  on  a  dark  night,  after  notice  has  been  given  that  the 
next  stopping  place  will  be  at  a  certain  station,  the  safety  of  the 
passengers  requires  that  some  notice  or  warning  should  be  given  tham 
to  retain  their  seats."^*  When,  therefore,  after  having  twice  called  the 
name  of  the  station  which  was  the  destination  of  a  passenger,  the 
train  was  stopped  in  the  darkness  over  a  trestle,  by  the  engineer, 
without  the  knowledge  or  expectation  of  the  conductor  or  other  train- 
men, and  the  passenger,  in  attempting  to  alight,  fell  through  the 
trestle  and  was  injured,  it  was  held  that  he  had  an  action  for  dam- 
ages."^^  At  the  same  time,  it  must  be  obvious  that  no  hard-and-fast 
rule  of  law  can  be  deduced  from  these  and  other  like  cases.  Here, 
as  in  other  relations,  the  passenger  is  not  exonerated  from  the  duty  of 
taking  reasonable  care  for  his  own  safety.®'" 

§  2872.  Duty  to  Give  Signals  before  Starting. — It  may  be  as- 
sumed that  in  every  well-managed  railway  passenger  service,  stated 
signals  will  be  given  before  starting  the  train  at  every  station,  either 
by  the  bell  or  the  whistle  of  the  locomotive,  ^or  both,  or  by  some 
other  means,  such  as  the  conductor  calling  out  "All  aboard."  In 
Germany,  where  railway  service  is  more  improved  in  this  respect 
than -in  our  country,  the  recollection  of  the  writer  is  that  three  dis- 
tinct signals  are  habitually  given,  and  that  the  trainmen  also  make 
special  efforts  to  see  that  any  belated  passenger  is  on  board,  before 
starting.  It  is  not  an  unreasonable  conclusion  that  the  failure  to  give 
adequate  signals  before  starting  a  railway  train  from  a  station,  both 
for  the  purpose  of  warning  persons  intending  to  get  on,  and  pas- 
sengers intending  to  alight,  is  actionable  negligence,  if  damage  en- 
sues therefrom;"'^  and  a  consideration  of  the  number  of  accidents 

"^^  International     &c.     R.     Co.    v.  to  indicate  to  passengers  that  they 

Smith  (Tex.),  14  S.  W.  Rep.  642.  are  to  alight,  and  not  a  mere  mo- 

°" Philadelphia  &c.  R.  Co.  v.  Bdel-  mentary  pause:     Dunn  v.  Pennsyl- 

stein  (Pa.),  16  Atl.  Rep.  847;  Phila-  vania   R.    Co.,   47   Phila.   Leg.    Int. 

delphia   &c.   R.   Co.   v.    McCormick,  (Pa.)  524. 
124  Pa.  St.  427.  ™  Curtis  v.  Detroit  &c.  R.  Co.,  27 

«» Richmond  &c.  R.  Co.  v.  Smith,  Wis.  158;  s.  c.  23  Wis.  152;  Gulf  &c. 

92  Ala.  237;  s.  c.  9  South.  Rep.  223.  R.    Co.    v.    Roundtree     (Tex.    Civ. 

™It  has  even  been  held  that  the  App.),  25  S.  W.  Rep.  989;   Carr  v. 

stopping  of  a  train  at  a  place  other  Bel  River  &c.  R.  Co.,  98  Cal.  366;  s. 

than  a  station,  to  be  negligence  as  c.  21  L.  R.  A.  354;  33  Pac.  Rep.  213; 

to  persons  injured  while  attempting  Chicago  &c.  R.  Co.  v.  Landauer,  36 

to  leave  it,  must  be  sufllciently  long  Neb.  642;   s.  c.  54  N.  W.  Rep.  976; 
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which  have  happened  in  consequence  of  the  starting  of  the  train  be- 
fore adequate  signals  have  been  given,  amply  justifies  this  conclu- 
sion. Therefore,  if  a  passenger  sustains  an  injury  by  reason  of  the 
fact  that  the  train  is  suddenly  started  without  warning,  the  negli- 
gence of  the  railway  company  will  generally  be  a  question  of  fact  for 
the  jury."^^  This  duty  extends  to  passengers  who  have  got  ofE  the 
train  at  a  stopping  place  for  any  lawful  purpose, — as  where  a  pas- 
senger alights  from  the  train  for  the  purpose  of  delivering  a  message 
to  some  one  on  the  station  platform  ;^^''  or  in  favor  of  passengers 
who  have  got  off  the  train  merely  to  view  a  wreck  upon  the  track, 
in  consequence  of  which  the  train  has  been  obliged  to  stop.  Here, 
if  the  train  is  started  without  signals  or  warning,  in  consequence  of 
which  a  passenger  who  has  alighted  without  objection  on  the  part  of 
the  trainmen,  is  left  behind,  the  passenger  will  be  entitled  to  recover 
damages,  especially  where  the  trainmen  have  given  him  reason  to 
believe  that  the  train  will  be  delayed  for  a  considerable  time.**"  On 
the  other-  hand,  there  are  holdings  to  the  eiiect  that  the  failure  to 
give  a  signal,  by  whistle  or  otherwise,  of  the  intention  to  start  after 
stopping  at  a  station,  does  not  constitute  negligence  per  se,  where' 
there  is  no  statutory  requirement  for  such  a  signal.^*^  The  meaning 
of  this  is  that  it  does  not  constitute  negligence  as  matter  of  law,  and 
without  reference  to  the  circumstances  of  the  particular  ease ;  though 
under  particular  cirgumstances  it  may  be  evidence  of  negligence  to 
go  to  a  jury.  For  example,  it  has  been  held  that  where  a  train  has 
made  a  reasonable  stop,  and  passengers  have  not  given  notice  or  other 
evidence  of  their  intention  to  alight,  the  starting  of  the  train  is  not 
per  se  negligence  for  which  the  company  will  be  liable. °*^  So,  where 
a  passenger  train  stopped  at  a  flag  station  for  the  sole  purpose  of 
taking  on  water,  and  there  was  a  platform  at  the  station  to  enable 
passengers  to  get  on  and  ofE,  and  a  passenger  alighted  for  a  proper 

54  Am.  &  Eng.  Rail.  Cas.  640;   Gal-  railroad  company  is  under  no  duty 

veston  &c.  R.  Co.  v.  Cooper,  2  Tex.  to  its  passengers  to  give  a  signal 

Civ.  App.  42;  s.  c.  20  S.  W.  Rep.  990;  before   starting   at  a   wood  station 

New  York  &c.  R.   Co.  v.  Woods,   9  at  which  its  train  has   stopped   to 

Ohio  C.  C.  322;  s.  c.  2  Ohio  Dec.  673;  take    on    wood:      Malcom    v.    Rieh- 

Paulitsch  v.  New  York  &c.  R.  Co.,  mond  &c.  R.  Co.,  106  N.  C.  63;  s.  c. 

102  N.  Y.  280;  s.  c.  3  Cent.  Rep.  336;  7  Rail.  &  Corp.  L.  J.  434. 

Texas   &c.   R.   Co.   v.   Brown    (Tex.  "Galveston  &c.  R.  Co.  v.  Cooper, 

Civ.  App.),  58  S.  W.  Rep.  44.  2  Tex.  Civ.  App.  42;   s.  c.  20  S.  W. 

'^  Galveston   &c.  R.  Co.  v.  Cooper,  2  Rep.  990. 

Tex.  Civ.  App.  42;  s.  c.  20  S.  W.  Rep.  »«' Gulf   &c.   R.    Co.   v.   Roundtree 

990.     And  this  has  been  held  even  (Tex.  Civ.  App.),  25  S.  W.  Rep.  989. 

with  reference  to  the  starting  of  a  "'  Gulf  &c.  R.  Co.  v.  Williams,  70 

train  at  a  flag  station,  where  trains  Tex.  159;  s.  c.  8  S.  W.  Rep.  78. 

do  not  usually  stop  without  being  "^  Chicago  &c.  R.  Co.  v.  Landauer, 

signaled:     Galveston  &c.  R.   Co.  v.  36  Neb.   642;    s.   c.   54  Am.  &  Eng. 

Cooper,  70  Tex.  67;  s.  c.  8  S.  W.  Rep.  Rail.  Cas.  640;  54  N.  W.  Rep.  976. 
68.    But  it  has  been   held  that  a 
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purpose,  and  was  injured  while  attempting  to  regain  the  train,  which 
had  started  without  giving  the  usual  signals,  it  was  a  case  for  dam- 
ages, and  none  the  less  so  from  the  fact  that  the  train  had  not  been 
stopped  to  take  on  or  discharge  passengers.**^  An  intending  pas- 
senger who  arrives  after  the  schedule  time  for  the  departure  of  the 
train,  has  no  right  to  have  its  departure  delayed  in  order  to  enable 
him  to  get  aboard ;  and  to  start  it  on  time  is  not  negligence  as  against 
him.o" 

§  2873,  Further  of  this  Subject. — If  the  company  have  been  in 
the  habit  of  receiving  and  discharging  passengers  at  a  place  other 
than  their  regular  station,  it  is  not  negligence  for  a  passenger  to 
get  on  at  that  place  while  the  train  is  standing  still  and  there  is  no 
apparent  danger  in  so  doing.  It  is  the  duty  of  the  trainmen  to  give 
the  customary  signals  before  starting  from  such  a  place.**^  If  the 
train  does  not  stop  at  a  station,  the  passenger  will  not  be  justified 
in  making  an  attempt  to  get  on.  Thus,  the  plaintiff,  having  purchased 
his  ticket,  attempted  to  get  upon  the  cars  while  they  were  slowly  pass- 
ing the  station.  The  platform  and  steps  were  so  full  that  he  could 
only  get  upon  the  lower  step.  A  jerk  of  the  cars  threw  him  off,  but  he 
held  on  to  the  iron  rod  and  ran  along  with  the  cars,  endeavoring  to  re- 
cover his  position  on  the  step,  although  the  speed  of  the  train  was 
increasing,  when  he  was  struck  by  a  platform  near  the  track  and  was 
injured.  No  evidence  was  given  tending  to  prove  facts  explaining 
or  justifying  this  negligent  and  reckless  conduct,  and  a  nonsuit  was 
held  proper.*^®     But  in  cases  where  the  effort  of  the  passenger  to 


""Galveston  &c.  R.  Co.  v.  Cooper,  Civ.  App.),  58  S.  W.  Rep.  44.    Under 

2  Tex.  Civ.  App.  42;  s.  c.  20  S.  W.  a    complaint    charging    a    railroad 

Rep.  990.  company    with    negligence    in    the 

"^  Paulitsch  V.  New  York  &c.  R.  movement  of  a  particular  train 
Co.,  102  N.  Y.  280;  s.  c.  3  Cent.  Rep.  without  warning,  the  plaintiff  can 
336.  By  reason  of  the  sudden  start-  not  prove  the  neglect  of  the  com- 
ing of  a  train  without  signal,  an  pany  to  establish  general  regula- 
emigrant  passenger  fell  between  the  tions  for  the  conduct  of  its  servants 
cars,  which  had  been  uncoupled  to  in  such  cases:  Connelly  v.  Minne- 
divide  the  train,  and  was  injured;  apolis  &c.  Co.,  38  Minn.  80;  a.  c. 
and  the  negligence  of  the  railroad  35  N.  W.  Rep.  582. 
company  was  held  to  be  the  proxl-  ""  Keating  v.  New  York  &c.  R.  Co., 
mate  cause  of  his  injury,  and  his  49  N.  Y.  673;  s.  c.  3  Lans.  (N.  Y.) 
contributory  negligence  presented  a  469.  See,  also,  Mitchell  v.  Western 
question  for  the  jury:  Andrist  v.  &c.  R.  Co.,  30  Ga.  22. 
Union  &c.  R.  Co.,  30  Fed.  Rep.  345.  »« Phillips  v.  Rensselaer  &c.  R. 
For  a  case  where  an  instruction  that  Co.,  49  N.  Y.  177.  See,  also.  Knight 
if  no  signal  had  been  given,  and  no  v.  Pontchartraln  R.  Co.,  23  La.  An. 
invitation  extended  by  a  servant  of  462;  Hubener  v.  New  Orleans  &c.  R. 
the  company  to  passengers  to  get  Co.,  23  La.  An.  492;  Harper  v.  Brie 
aboard,  the  plaintiff  could  not  re-  R.  Co.,  32  N.  J.  L.  88;  Chicago  &c. 
cover,  was  held  erroneous, — see  R.  Co.  v.  Scates,  90  111.  586;  s.  c.  9 
Texas  &c.   R.   Co.  v.  Brown    (Tex.  Cent.  L.  J.  167. 
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board  the  train  does  not  so  plainly  demonstrate  negligence  on  his  part, 
the  question  is  properly  one  for  the  jury.  It  can  not  be  said  that, 
under  all  circumstances,  an  attempt  to  board  a  train  when  in  motion 
will  constitute  negligence  as  matter  of  law.**' 

§  2874.  Liability  where  Signal  is  Given  by  an  Unauthorized  Per- 
son.— It  has  been  held  that  the  fact  that  a  signal  for  starting  a 
street  railway  train,  causing  one  who  is  attempting  to  get  on  to  be 
thrown  down  and  injured,  was  given  by  an  unauthorized  person,  will 
not  relieve  the  company  from  liability,  if  the  conductor,  by  due  dili- 
gence, could  have  prevented  the  moving  of  the  car  and  avoided  the 
injury,  by  countermanding  the  signal  or  otherwise,  although  he  did 
not  know  that  any  one  was  attempting  to  get  on  the  car."** 

§  2875.  To  whom  the  Carrier  Owes  this  Duty :  Persons  Entering  the 
Cars  to  Assist  Passengers. — One  opinion  is  that  where  a  person  who 
is  not  a  passenger,  enters  the  passenger  train  for  the  purpose  of 
assisting  a  passenger  on  board,  who  needs  assistance,  or  for  the  pur- 
pose of  assisting  such  a  passenger  to  alight,  the  railway  company 
owes  the  same  duty  to  him  of  giving  him  a  reasonable  time  to  place 
his  charge  on  board,  or  a  reasonable  time  to  assist  the  passenger  in 
alighting,  that  it  owes  to  the  passenger  himself,  and  that  if  he  is 
injured  in  attempting  to  get  off  the  train  where  the  train  starts  sud- 
denly, without  giving  the  customary  signals,  he  will  have  an  action 
for  damages  on  the  footing  of  negligence."*'  The  opposing  theory 
is  that  the  status  of  such  persons  is,  at  best,  analogous  to  that  of  mere 
licensees,  and  that  they  take  the  license  which  they  enjoy  com 
periculo.^^"    This  is  the  doctrine  of  the  Supreme  Judicial  Court  of 

■"'Johnson  v.  West  Chester  &c.  R.  been  expressed  with  clearness  and 

Co.,  70  Pa.  St.  357.  accuracy  by  Chief  Justice  Gray  of 

•«  North  Chicago  Street  R.  Co.  v.  the  Massachusetts  Supreme  Court: 

Cook,  145  111.  551;  s.  c.  33  N.  B.  Rep.  "The  owner  or  occupant  of  land  is 

958;  aff'g  s.  c.  43  111.  App.  634.  liable  in  damages  to  those  coming 

■""Doss  v.  Missouri  &c.  R.  Co.,  59  to  it,  using  due  care,  at  his  invita- 
Mo.  27;  Louisville  &c.  R.  Co.  v.  tion  or  inducement,  express  or  im- 
Crunk,  119  Ind.  542;  s.  c.  21  N.  E.  plied,  on  any  business  to  be  trans- 
Rep.  31.           "  acted  with  or  permitted  by  him,  for 

■^  As  to  the  status  of  licensees,  see  an  injury  occasioned  by  the  unsafe 
Vol.  I,  §  946;  Vol.  II,  §  1722;  post,  condition  of  the  land,  or  of  the  ac- 
§  3309;  Sutton  v.  New  York  &c.  R.  cess  to  it,  which  is  known  to  him 
Co.,  66  N.  Y.  243;  s.  c.  4  Hun  (N.  Y.)  and  not  to  them,  and  which  he  has 
760;  Nicholson  v.  Erie  R.  Co.,  41  negligently  suffered  to  exist,  and  has 
N.  Y.  525.  It  is  indeed  proper  that  given  them  no  notice  of:"  Carleton 
persons  having  duties  to  perform  v.  Pranconia  Iron  Co.,  99  Mass.  216, 
incidental  to  the  departure  of  pas-  217.  This  rule  was  properly  held' 
sengers  should  be  entitled  to  the  applicable,  in  Tobin  v.  Portland  &c. 
same  protection  which  is  the  due  of  R.  Co.,  59  Me.  183,  to  the  case  of  a 
every  person  who  comes  upon  an-  hackman  who  was  injured  by  step- 
other's  premises  hy  invitation,  ex-  ping  into  a  hole  in  the  platform  of 
press  or  implied.  This  rule  has  a  railroad  station.  The  cases  cited 
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Massachusetts,  and,  in  the  opinion  of  that  court,  such  a  person  is  not 
entitled  to  special  notice  of  the  departure  of  the  train;  hut,  on  the 
contrary,  the  defendants  may  be  said  to  have  operated  their  train  with 
ordinary  care,  although  no  notice  of  its  departure  is  given,  and  the 
railroad  company  owes  no  higher  duty  to  such  a  person  than  to  use 
ordinary  care."^^  On  this  basis  of  reasoning,  it  has  been  held  that  the 
failure  of  the  servants  of  a  railway  company  to  stop  its  passenger  train 
for  the  full  length  of  time  that  is  usually  required  for  passengers  to 
get  on  and  ofE  at  that  place,  will  give  no  right  of  action  to  a  person 
injured  in  getting  off,  after  going  on  the  train  to  assist  a  lady  and 
child  to  a  seat,  provided  he  had  a  reasonable  time  to  get  off.*°^ 

§  2876.    Injuries  from  Starting  Trains  with  a  Sadden  Motion.""^ — 

When  the  passenger,  being  in  the  exercise  of  reasonable  care  and 
diligence,  in  getting  upon  the  train,"^*  or  alighting  therefrom,''^  is 
injured  by  the  fact  that,  in  disregard  of  his  situation,  the  train  is 
started  with  a  sudden  jerh,  unusually  violent,  whereby  he  is  thrown 
down,  the  company  will  be  liable  to  him,  or,  in  case  he  is  killed,  to 
the  person  entitled  to  sue  therefor,  in  damages.*^"  This  is  especially 
true  in  that  numerous  class  of  cases  where  the  train,  after  stopping 
at  a  station,  is  started  without  giving  the  passengers  whose  destina- 
tion the  station  is,  sufficient  time  to  alight.*°'     On  the  other  hand. 


by  the  learned  judge  who  delivered  IfEs   represent,    or   what   particular 

the  opinion  in  Doss  v.  Missouri  &c.  breach  of  duty  is  charged." 

R.  Co.,  59  Mo.  27,  do  not  warrant  the  ""  Lucas  v.   New  Bedford   &c.   R. 

conclusion  reached  in  that  case.  The  Co.,  6  Gray  (Mass.)  64. 

language  cited  from  Gillis  v.  Penn-  "^Little  Rock  &c.  R.  Co.  v.  Law- 

sylvania  R.  Co.,  59  Pa.  St.  129;  s.  c.  ton,  55  Ark.  428;   s.  c.  15  L.  R.  A. 

8  Am.  L.  Reg.   (N.  S.)  729,  is  in  its  434;  18  S.  W.  Rep.  543. 

terms  limited  to  the  case  of  a  per-  "'*  This  section  is  cited  in  §  3526. 

son  injured  from  a  defective  condi-  ""  Daley  v.  Port  Jervls  &c.  R.  Co., 

tion  of  the  premises.    In  Holmes  v.  80  Hun  (N.  Y.)  174;  8.  c.  61  N.  Y. 

North-Bastern  R.  Co.,  L.  R.  4  Exch.  St.  Rep.  632;  29  N.  Y.  Supp.  1011. 

254;  s.  c.  L.  R.  6  Exch.  123,  the  in-  «» Louisville  &c.  R.  Co.  v.  Wood, 

jury  arose  from  the  same  cause,  and  113   Ind.  544;    Texas  &c.  R.  Co.  v. 

the  express  ground  of  the  decision  Miller,  79  Tex.  78;  s.  c.  15  S.  W.  Rep. 

was  that  the  plaintiff  was  not  a  mere  264. 

licensee,  but,  being  a  consignee  of  ""^  Burr  v.  Pennsylvania  R.  Co.,  64 

freight,  had  a  right  to  be  where  he  N.  J.  L.  30;   s.  c.  44  Atl.  Rep.  845; 

was.    Gautret  v.  Egerton,  L.  R.   2  San  Antonio  &c.  R.  Co.  v.   Choate 

C.  P.   371,  was  evidently  cited   by  (Tex.  Civ.  App.),  56  S.  W.  Rep.  214; 

mistake,  as  it  establishes  precisely  Atchison  &c.  R.  Co.  v   Frier  (Tex. 

the  contrary  principle.     The  plain-  Civ.  App.),  22  S.  W.  Rep.  6  (no  off. 

tiff,  a  licensee,  having  been  injured  rep.);   Macon  &c.  R.  Co.  v.  Moore, 

in  the  enjoyment  of  his  privilege  of  108  Ga.  84;   s.  c.  6  Am.  Neg.  Rep. 

crossing  a  private  bridge,  Keating,  451;  15  Am.  &  Eng.  Rail.  Cas.   (N. 

J.,   said:     "I   am,  however,  utterly  S.)  842;  33  S.  E.  Rep.  889;  Texas  &c. 

unable  to  discover  any  duty  which  R.  Co.  v.  Nunn,  98  Fed.  Rep.  963. 

the  defendants  have  contracted  to-  ""Texas  &c.  R.  Co.  v.  Miller,  79 

wards  the  persons  whom  the  plaint-  Tex.  78;    s.  c.  15  S.  W.  Rep.  264; 

ante,  §  2860. 
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although  a  passenger  may  be  injured  by  a  sudden  starting  of  the 
train  while  alighting  therefrom,  and  although  this  may  be  partly 
the  fault  of  the  carrier,  yet  if  his  injury  would  not  have  happened 
but  for  the  fact  of  his  being  in  a  state  of  intoxication,,  he  can  not 
recover."^*  So,  manifestly,  a  railroad  company  is  not  liable  for 
injuries  from  the  sudden  starting  of  its  train,  not  at  a  station,  but 
upon  a  side  track,  where  it  is  awaiting  the  passage  of  another  train, 
to  one,  without  a  ticket,  who  alights  from  the  latter,  and  hastily 
attempts  to  get  aboard  the  former  by  the  rear  platform,  while  no 
train  employe  is  in  sight.""'  A  railroad  company  which  furnishes 
as  the  only  means  of  carrying  passengers  over .  its  line,  a  "mixed 
train"  composed  of  freight  and  passenger  cars,  is  bound  to  give  a 
passenger  a  reasonable  opportunity  to  be  seated  before  starting  the 
train,  where  it  can  not  be  started  without  jerking  and  jolting,  which 
endangers  the  safety  of  unseated  passengers. °°'' 

§  2877.   Further  of  Starting  Trains  with  a  Sudden  Motion.'"— 

On  the  other  hand,  the  passenger  can  not  make  an  injury  received 
by  such  jolting  and  jerking,  a  ground  of  recovering  damages,  where 
his  own  want  of  ordinary  care  contributed  to  bring  about  the  in- 
jury.'"- Where  the  plaintiff's  testimony,  that  he  was  thrown  from 
the  platform  of  a  car  by  a  sudden  jerk  and  that  his  foot  was  run 
over  by  the  train,  was  corroborated  by  two  witnesses,  the  court  re- 
fused to  disturb  the  verdict  on  the  ground  of  its  being  supported  by 
insufficient  evidence.'**  In  such  an  action,  an  instruction  to  the 
jury  that  no  deduction  of  negligence  could  be  made  from  the  mere 
fact  of  a  violent  jerk  of  the  train,  was  properly  refused,  where  it  ap- 
peared that  the  jerk  was  of  an  unusual  nature,  such  as  ought  to  take 
the  question  of  the  negligence  of  the  defendant  to  the  jury."*  The 
reason  is  that  the  happening  of  an  injury  to  a  passenger  by  the 
lurching,  jerking,  or  starting  of  the  train  with  extraordinary  vio- 

™  Strand  v.  Chicago  &c.  R.  Co.,  67  ™  Macon  &c.  R.  Co.  v.  Moore,  108 

Mich.  380;   s.  c.  11  "West.  Rep.  538;  Ga.  84;   s.  c.  6  Am.  Neg.  Rep.  451; 

34  N.  W.  Rep.  712.  15  Am.  &  Bng.  Rail.   Cas.    (N.   S.) 

»=»  Philips  v.  Northern  R.  Co.,  62  842;  33  S.  E.  Rep.  889. 

Hun   (N.  Y.)  233;   s.  c.  41  N.  Y.  St.  ""This  section  is  cited  in  §  3526. 

Rep.  780;   16  N.  Y.  Supp.  909.     The  "»=  Macon  &c.  R.  Co.  v.  Moore,  108 

court  can  not  withdraw  such  a  case  Ga.  84;   s.  c.  6  Am.  Neg.  Rep.  451; 

from  the  jury  where  the  plaintiff's  15  Am.  &  Eng.  Rail.   Cas.    (N.   S.) 

testimony   tends  to   show   that  the  842;  33  S.  E.  Rep.  889. 

train  was  suddenly  started  while  he  ™^  San     Antonio    &c.     R.     Co.     v. 

was  attempting  to  alight,   and  the  Choate    (Tex.  Civ.  App.),  56  S.  W. 

defendant's  testimony  tends  to  show  Rep.  214. 

that   it   could   not   be    so    started :  °"  San    Antonio    &c.    R,    Co.    v. 

Atchison  &c.  R.  Co.  v.  Frier  (Tex.  Choate,  supra. 
Civ.  App.),  22  S.  W.  Rep.  6  (no  off. 
rep.). 
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lence  furnishes  prima  facie  evidence  of  negligence,  such  as  casts 
upon  the  company  the  burden  of  proving  that  the  accident  happened 
either  from  the  contributory  negligence  of  the  passenger,  or  notwith- 
standing the  exercise  of  due  care  on  its  'own  part."""  Where  the 
negligence  alleged  in  the  plaintifE's  declaration  was  that  the  defend- 
ant caused  its  "train  to  be  suddenly  and  violently  started  and  moved" 
while  the  plaintiff  was  alighting  therefrom,  an  instruction  predi- 
cating the  negligence  of  the  defendant  on  the  fact  of  "failing  to  stop 
the  train  a  reasonable  time  to  enable  plaintiff  to  alight  therefrom," — 
was  erroneous,  because  it  authorized  a  recovery  for  a  different  breach 
of  duty  from  the  one  alleged  in  the  declaration.*^*  It  was  so  held 
where  the  passenger  was  directed  by  the  conductor  to  get  on  board 
the  train  while  it  was  slowly  moving,  and  the  engineer,  not  knowing 
of  the  direction,  caused  the  train  suddenly  to  move  forward;*"^  where 
a  shipper,  riding  with  the  consent  of  the  company  in  a  box  car  to 
attend  to  his  stock,  fell  into  a  culvert  in  the  track  while  attempting 
to  comply  with  a  direction  of  the  conductor,  previously  given,  to 
come  back  to  the  caboose  the  next  time  the  train  stopped;***  v/^here 
a  woman,  although  advanced  in  pregnancy,  was  injured  in  conse- 
quence of  obeying  the  direction  of  the  conductor  in  jumping  from 
the  car  to  the  ground,  the  train  having  stopped  at  a  place  other  than 
the  station  platform  ;**°  and  where  a  passenger  jumped  from  a  mov- 
ing train  because  of  a  false  alarm  given  by  a  brakeman  under  a  be- 
lief that  danger  was  imminent.*^" 

§  2878.    Injuries  to  Passengers  Alighting  while  Train  in  Motion. — 

It  can  not  be  affirmed  as  an  inflexible  rule  that  it  is  contributory 
negligence  for  a  passenger  to  attempt  to  alight  from  a  railway  train 
while  in  motion.  Whether  it  will  be  so  or  not  will  obviously  depend 
upon  the  speed  and  the  position  of  the  train  and  other  surrounding 
circumstances.  If  the  train  is  moving  very  slowly  past  a  station 
platform  of  suitable  height,  it  would  clearly  not  be  negligence  as  mat- 
ter of  law,  nor  should  a  jury  in  such  a  case  find  negligence  in  fact, 
in  the  act  of  a  passenger  in  stepping  from  the  train  to  the  platform, 
provided  it  should  become  necessary  so  to  do  in  order  to  leave  the 

•"'  Burr  v.  Pennsylvania  R.  Co.,  64  °"  Baltimore  &c.  R.  Co.  v.  Leapley, 

N.  J.  L.  30;  s.  c.  44  Atl.  Rep.  845;  65  Md.  571;  s.  c.  4  Cent.  Rep.  253. 

ante,  §  2754.  °™Epliland  v.  Missouri  &c.  R.  Co., 

«°'' Chicago  &c.  R.  Co.  v.  Wallace,  57  Mo.  App.  147;  s.  c.  aff'd  137  Mo. 

85  111.  App.  606.  187;  7  Am.  &  Eng.  Rail.  Cas.  (N.  S.) 

"'Missouri  &c.  R.  Co.  v.  Foreman  820;  rehearing  denied  137  Mo.  196; 

(Tex.  Civ.  App.),  46  S.  W.  Rep.  834  38  S.  W.  Rep.  926.    Compare  Vol.  I, 

(no  off.  rep.).  §§  195,  441. 

°"  Nurse  v.  St.  Louis  &c.  R.  Co.,  61 
Mo.  App.  67. 
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train  at  his  proper  place  of  destination.  It  may  therefore  be  af- 
firmed, on  the  one  hand,  that  where  a  train  stops  at  a  station  to 
which  the  company  contracts  to  carry  a  passenger,  the  company  is 
liable  if  reasonable  time  t6  leave  is  not  afforded,  and  the  passenger  is 
injured  in  an  attempt  to  leave  after  it  has  started,  and  while  in  mo- 
tion, if  he  does  not,  in  getting  off,  incur  a  danger  obvious  to  the  mind 
of  a  reasonable  man  f^  and  on  the  other  hand  that,  although  the  com- 
pany has  failed  in  its  duty  of  stopping  the  train  at  the  station  for 
a  reasonable  time  to  allow  the  passenger  to  alight, — ^yet  if  he  at- 
tempts to  do  so  after  the  train  has  acquired  such  a  rapid  motion 
as  to  make  it  obvious  to  a  man  acting  reasonably  under  the  same  cir- 
cumstances, that  an  attempt  to  alight  would  be  attended  with  danger, 
he  can  not  make  the  negligence  of  the  company  a  ground  for  re- 
covering damages  from  it  in  case  he  is  hurt,  but  his  hurt  will  be  im- 
puted to  his  own  negligence  as  the  proximate  cause  of  it.^'^  Bal- 
ancing these  considerations,  it  has  been  well  reasoned  that  one  who 
voluntarily  and  not  for  the  purpose  of  avoiding  a  sudden  danger, 
jumps  from  a  train  of  cars  while  in  rapid  motion,  is  negligent  in  such 
a  sense  that  he  can  not  recover  damages  from  the  railway  company  for 
an  injury  thereby  sustained;  whereas  it  is  a  question  for  a  jury 
whether  one  who  steps  from  a  moving  car  to  a  station  platform  is 
guilty  of  negligence.^'^  The  remarks  of  Brett,  J.,  though  made  in  a 
case  not  presenting  the  circumstances  under  discussion,*''*  have  great 
force.  He  said:  "It  has  been  argued  that  no  amount  of  incon- 
venience, if  there  be  no  actual  peril,  will  justify  a  person  incurring 
danger  in  an  attempt  to  get  rid  of  it.  I  confess  I  am  not  prepared  to 
go  to  that  length.  I  think  if  the  inconvenience  is  so  great  that  it  is 
reasonable  to  get  rid  of  it  by  an  act  not  obviously  dangerous,  and 
executed  without  carelessness,  the  person  causing  the  inconvenience 
by  his  negligence  would  be  liable  for  any  injury  that  might  result 
from  an  attempt  to  avoid  such  inconvenience."*'^  And  Chief  Baron 
Kelly's  language  in  his  dissenting  opinion  in  Siner  v.  Great  Western 

""Central  R.  &c.  Co.  v.  Miles,  88  &c.  R.  Co.  v.  Hendricks'  Adminis- 

Ala.  256;   s.  c.  41  Am.  &  Bng.  Rail,  trator,  26  Ind.  228;  Morrison  v.  Erie 

Cas.  149;  6  South.  Rep.  696;  Coving-  R.  Co.,  56  N.  Y.  302;  Damont  v.  New 

ton  V.  Western  &c.  R.   Co.,   81  Ga.  Orleans  &c.  R.  Co.,  9  La.  An.  441; 

273;  s.  c.  6  S.  B.  Rep.  593.  Dougherty  v.  Chicago  &c.  R.  Co.,  86 

<"-  Brown  V.  Chicago  &c.  R.  Co.,  80  111.  467. 

Wis.  162;    s.  c.  49  N.  W.  Rep.   807  ""Tabler  v.  Hannibal  &c.  R.  Co., 

(train    running   eighteen   miles   an  93  Mo.  79;  s.  c.  5  S.  W.  Rep.  810. 

hour) ;    Barnett   v.   East  Tennessee  "*  Adams  v.  Lancashire  R.  Co.,  L. 

&c.  R.  Co.,  87  Ga.  766;  s.  c.  13  S.  E.  R.  4  C.  P.  739. 

Rep.  904;   Walker  v.  Vicksburg  &c.  "^IMd.,  L.   R.   4   C.   P.   739.     See 

R.  Co.,  41  La.  An.  795;  s.  c.  7  L.  R.  these  remarks  approved   in   Gee  v. 

A.  Ill;  6  South.  Rep.  916;  41  Am.  &  Metropolitan  R.  Co.,  L.  R.  8  Q.  B. 

Eng.  Rail.  Cas.  172;  Railroad  Co.  v.  161,  173;   and  in  Robson  v.  North- 

Aspell,  23  Pa.  St.  147;  Jefeersonville  Eastern  R.  Co.,  L.  R.  10  Q.  B.  271. 
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Railway  Company^''^  is  mucli  to  the  same  effect,  and  is  probably  now 
recognized  as  a  more  correct  exposition  of  the  law  than  the  views  of 
the  majority  of  the  court  in  that  case.  Said  he:  "I  am  clearly  of 
opinion,  however,  that  a  railway  company  are  not  entitled  to  expose 
any  passenger  to  the  necessity  of  choosing  between  two  alternatives, 
neither  of  which  he  could  lawfully  be  called  on  to  choose,  namely, 
either  to  go  on,  or  to  take  his  chance  of  danger  and  jump  out;  and 
if  they  do  so,  the  choice  is  made  at  their  peril.  I  agree  that  if  it  can 
be  clearly  seen  by  the  passenger  that  the  act  must  be  attended  with 
injury,  it  may  then  be  fairly  contended  that  he  is  not  entitled  to 
choose  this  obviously  and  certainly  dangerous  alternative.  *  *  * 
Yet  when  he  is  called  upon  to  choose  between  two  evils  to  which  the 
neglect  of  the  company  has  exposed  him,  and  one  of  which  presents 
some  degree  of  danger,  but  not  such  as  he  may  not  without  imprudence 
encounter,  if  in  consequence  of  his  adopting  that  alternative  he  suf- 
fers any  injury,  that  injury  is  the  proper  subject  of  an  action  against 
the  company.""'^ 

§  2879.  Further  of  Alighting  while  Train  in  Motion.*^^ — ^Again, 
as  elsewhere  seen,"^®  passengers  are,  in  many  cases  excused  from  the 
imputation  of  negligence  where  they  obey  the  directions  or  advice 
of  the  trainmen,  whom  the  passenger  may  justly  suppose,  by  reason  of 
their  experience,  to  be  better  able  to  judge  whether  a  given  act  is 
dangerous,  than  the  passenger  himself.  Accordingly,  it  has  been  held 
that  where  a  railway  company  has  failed  to  hold  its  train  at  a  station 
long  enough  to  allow  a  passenger,  exercising  reasonable  diligence,  to 
alight,  and,  after  the  train  has  begun  to  move,  the  passenger  is 
advised  by  a  brakeman  to  alight,  and  is  injured  in  consequence  of  act- 
ing upon  this  advice,  he  may  recover  damages  from  the  company.*'" 
And  certainly  it  is  a  gross  violation  of  duty  toward  a  passenger,  for 
the  servants  of  the  carrier  to  induce  him  to  leave  the  train  while  in 
motion,  instead  of  stopping  it  and  giving  him  "ample  time  and 
opportunity  to  alight"  in  safety.®'^  It  seems  to  be  a  just  conclusion 
that  the  age,  the  sex  and  the  experience  of  the  passenger  are  all  to 
be  taken  into  consideration  in  determining  whether  contributory 
negligence  is  to  be  imputed  to  him  under  such  circumstances.     A 

""L.  R.  3  Exch.  150,  156.  Q.  B.  271;  Cockle  v.  London  &c.  R. 

""This  language  received  the  ex-  Co.,  L.  R.   5   C.  P.  457;    Waller  t. 

press  approval  of  the  court  in  Dela-  London  &c.  R.  Co.,  L.  R.  9  C.  P.  136. 

matyr  v.  Milwaukee  &c.  R.  Co.,  24  =™  This  section  is  cited  In  §  2931. 

"Wis.  578,  586.    See,  also,  Nicholls  v.  ^"  Ante,  §  2850;  post,  §  2931. 

Great  Southern  R.  Co.,  Irish  Rep.  7  «*>  Gulf  &c.  R.  Co.  v.  Brown,  4  Tex. 

C.  L.  40;   Thompson  v.  Belfast  &c.  Civ.  App.  435;  s.  c.  23  S.  W.  Rep.  618. 

R.  Co.,  Irish  Rep.  5  C.  L.  517;  Roh-  ««' Atchison  &c.  R.  Co.  v.  Hughes, 

son  V.  London  &c.  R.  Co.,  L.  R.  10  55  Kan.  491;  s.  c.  40  Pac.  Rep.  919. 
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passenger, — such,  for  example,  as  a  commercial  traveller, — in  the 
constant  habit  of  riding  on  railway  trains,  might  be  excused  from 
the  imputation  of  negligence  for  leaping  from  a  railway  train  under 
circumstances  where  a  casual  passenger  would  not  be  so  excused.  In 
the  case  of  a  child  or  a  very  old  person,  able  to  bring  to  bear  upon 
the  question  but  a  feeble  judgment,  contributory  negligence 
would  not  be  as  readily  imputed  as  in  the  case  of  a  person  of  ex- 
perience.^^^  On  the  other  hand,  the  circumstances  may  be  such 
as  to  exonerate  the  company  from  the  imputation  of  negligence  and 
to  put  that  imputation  upon  the  passenger, — as  where,  after  the 
train  has  come  to  a  full  stop,  it  starts  up  again  in  consequence  of  the 
officious  act  of  another  passenger  in  pulling  the  bell  rope,  and  the 
passenger,  injured  while  alighting,  is  aware  of  such  action  and  of  its 
probable  effect.**^  Again,  leaving  out  of  view  the  question  of  con- 
tributory negligence,  the  negligence  imputed  to  the  company,  al- 
though clearly  such,  may  not  be  the  proximate  cause  of  the  injury, 
in  which  case  there  can,  of  course,  be  no  recovery,"'** — as  where  the 
law  requires  the  company  to  ring  its  locomotive  bell  while  crossing 
a  public  street,  and  a  passenger,  attempting  to  alight  from  the  train, 
falls-  under  the  cars,  and  is  run  over  and  hurt,  and  seeks  to  make 
the  default  of  the  company,  in  not  complying  with  the  statutory  re- 
quirement, a  ground  of  recovering  damages.  This  can  not  be  done, 
because  the  object  of  the  statutory  regulation  was  the  protection  of 
persons  passing  on  the  highway,  and  not  the  protection  of  passengers 
on  the  train.'^*^  Again,  although  there  is  a  statutory  regulation  re- 
quiring the  train  to  come  to  a  full  stop  before  crossing  the  tracks 
of  another  road,  yet  the  failure  to  comply  with  this  requirement  will 
not  support  an  action  where  the  passenger  intended  to  get  off  there 
when  the  train  should  stop,  and  was  injured  while  attempting  to 
alight  although  it  did  not  stop, — the  place  not  being  a  regular  station, 
and  he  not  having  notified  the  conductor  of  his  intention.  Here  the 
negligence  of  the  company  is  not  the  proximate  cause  of  the  injury, 
for  the  simple  reason  that  the  statutory  requirement  was  not  intended 
to  convert  the  stopping  place  into  a  station.*** 

"«=Thug,   it  has  been  held  that  a  vent  him  from  so  doing:     Avey  v. 

railroad   company  is  liable   for   in-  Galveston  &c.  R.  Co.,  81  Tex.   243; 

juries  to  an  infant  passenger  not  of  s.  c.  16  S.  W.  Rep.  1015. 

sufficient  age  and  intelligence  to  be  ™'  Mississippi  &c.  R.  Co.  v.  Harri- 

responsible   for   contributory   negli-  son,  66  Miss.  419;  s.  c.  6  South.  Rep. 

gence,    in    jumping    from    a    train  319;  39  Am.  &  Eng.  Rail.  Cas.  449. 

which  the  conductor  had  refused  to  '"Vol.  I,  §  216,  et  seg. 

stop  at  a  usual  stopping  place  to  '^  Central  R.  Co.  v.  Harris,  76  Ga. 

allow   him   to   reach   his   home,   al-  501. 

though  none  of  the  servants  of  the  '^  Louisville  &c.  R.  Co.  v.  Johnson, 

company  were  in  a  position  "to  pre-  44  111.  App.  56. 
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§  2880.    Effect  of  an  Invitation  to  Alight,  Express  or  Implied.^^' — 

In  cases  of  this  kind,  when  it  can  be  shown  that  the  passenger  re- 
ceived an  express  invitation  to  alight,  or  an  intimation  that  no  better 
opportunity  would  be  afforded,  although  the  carriages  of  the  train 
were  in  an  inconvenient  or  slightly  dangerous  position  for  this  pur- 
pose, the  passenger  is,  in  general,  justified  in  making  the  attempt. "^^ 

§  2881.  Whether  Calling  Out  the  Name  of  the  Station  Constitutes 
an  Invitation  to  Alight.***^ — ^What  will  constitute  an  implied  invita- 
tion to  the  passengers  to  alight  has  been  a  fruitful  source  of  contro- 
versy. It  has  been  contended,  and  certainly  upon  plausible  grounds, 
that  the  act  of  the  conductor  in  calling  out  the  name  of  a  station  on 
approaching  it  is  an  implied  invitation  to  the  passengers  to  alight  as 
soon  as  the  train  has  come  to  a  full  stop.  And  to  any  one  acquainted 
with  railway  travel,  it  is  obvious  that,  in  the  absence  of  information  to 
the  contrary,  where  the  name  of  the  station  is  called  out,  the  natural 
inference  of  the  passenger  will  be  that,  when  the  train  thereafter  stops, 
it  has  stopped  at  that  station.  But,  nevertheless,  it  has  been  held, 
both  in  England-  and  in  this  country,  that  the  mere  act  of  the  train- 
men in  calling  out  the  name  of  the  next  station,  is  not  an  implied 
invitation  to  the  passengers  to  alight  the  next  time  the  train  comes 


="  This  section  is  cited  in  §  2848. 

"^  Warden  v.  Missouri  &c.  R.  Co., 
35  Mo.  App.  631;  Wilburn  v.  St. 
Louis  &c.  R.  Co.,  36  Mo.  App.  203. 
Thus,  in  a  frequently  cited  case,  the 
facts  were  that  on  the  arrival  of  the 
train  at  the  London  terminus  of  the 
road,  the  whole  of  the  train  by 
which  the  plaintiff  travelled  was  un- 
able to  come  up  to  the  platform,  in 
consequence  of  two  trains  standing 
ahead  of  it  on  the  track,  and  the 
plaintiff  was  requested  by  a  ixirter 
to  alight  at  a  spot  a  little  below  the 
end  of  the  platform.  The  distance 
from  the  floor  of  the  carriage  to  the 
ground  was  about  three  feet,  and 
there  were  two  steps  leading  down 
from  the  carriage.  The  lady  placed 
her  foot  upon  the  first  step,  took  the 
hand  of  a  gentleman,  jumped  down, 
and  sustained  a  serious  spinal  in- 
jury. The  jury  having  found  that 
the  company  were  guilty  of  negli- 
gence in  not  providing  reasonable 
means  for  alighting,  and  that  the 
lady  had  not  by  any  misconduct  con- 
tributed to  the  injury,  the  court 
held  that  there  was  evidence  to  war- 
rant their  finding,  and  refused  to 
grant  a  new  trial  or  an  appeal :  Foy 
V.  London  &c.  R.  Co.,  18  C.  B.  (N.  S.) 


225;  s.  c.  13  Week.  Rep.  293;  11  L. 
T.  (N.  S.)  606.  In  another  case  the 
conductor  and  brakeman  of  a  pas- 
senger train  notified  a  female  pas- 
senger that  the  next  station  at 
which  the  train  would  stop  was  the 
one  at  which  she  was  to  get  off.  Be- 
fore arriving  at  such  station,  the 
passenger  train  received  an  unex- 
pected signal  from  a  freight  train, 
which  caused  it  to  stop  at  an  inter- 
mediate station.  The  passenger  was 
not  informed  of  this  fact,  and  ac- 
cordingly got  off  at  such  intermedi- 
ate station.  It  was  in  the  night- 
time, dark,  and  cold.  She  wandered 
about  for  more  than  an  hour  before 
finding  shelter,  and  contracted  a 
cold  which  produced  sickness.  It 
was  held  that  she  had  a  good  cause 
of  action  against  the  company.  It: 
was  the  duty  of  the  conductor,  after 
receiving  the  unexpected  signal 
from  the  freight  train,  to  notify  the 
passenger  that  the  place  at  which 
the  train  stopped  was  not  the  one  at 
which  she  should  get  off:  Pennsyl- 
vania R.  Co.  V.  Hoagland,  78  Ind. 
203;  s.  c.  3  Am.  &  Bug.  Rail.  Gas. 
436. 

™a  This  section  is  cited  in  §  2869. 
See,  also,  ante,  §  2870. 
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to  a  stop."*"  And  this  is  clearly  so  where  it  is  the  practice,  imme- 
diately after  the  train  leaves  one  station,  for  the  trainmen  to  call 
out  the  name  of  the  next  station,  in  order  that  passengers  intending 
to  alight  there  may  be  prepared  to  do  so."*"  It  has  been  held,  on  the 
one  hand,  that  the  act  of  a  railroad  brakeman  in  calling  the  name 
of  a  station  and  fastening  open  a  ear  door  is  not  an  invitation  to  a 
passenger  to  alight  while  the  train  is  in  motion,  and  the  failure  to 
give  warning  against  alighting  is  not  an  excuse  for  doing  so;"°^  and 
on  the  other  hand,  that  a  railroad  company  is  not,  as  matter  of  law, 
under  obligations  to  notify  its  passengers  not  to  get  off  on  an  inter- 
vening railway  crossing,  because  it  had  announced  the  succeeding 
station  at  the  time  of  leaving  the  next  preceding  station;  but  that 
it  has  a  right  to  expect  that  its  passengers  will  sit  in  the  car  until 
the  station  is  called  in  accordance  with  the  common  custom  of  rail- 
roads, or,  if  not,  that  they  will  inform  themselves  as  to  their  where- 
abouts."*^  But  while  railroad  passengers  getting  off  the  train  upon 
the  announcement  of  the  conductor,  made  before  the  train  stops  at 
the  station,  do  so  at  their  own  risk,  yet  where  the  conductor  an- 
nounces the  name  of  the  station  after  the  train  stops,  the  announce- 
ment is  equivalent  to  an  invitation  to  alight;  and  if  passengers  are 
deceived  by  such  an  announcement  and  are  consequently  injured,  the 
railroad  company  will  be  responsible."'^ 

§  2882.  English  Theories  upon  this  Question. — ^Upon  this  question 
it  has  been  said  by  Mr.  Justice  Blackburn:  "Calling  out  the  name 
of  the  station,  I  understand,  and  have  always  understood,  to  mean 
this:  that  it  is  an  intimation  to  all  who  are  travelling  by  the  train 
that  the  station  at  which  the  train  is  about  to  stop  is  that  particular 
station.  *  *  *  Calling  out  the  name  of  a  station  is  not  an  in- 
vitation to  alight.""**  This  same  distinguished  judge,  at  nisi  prius, 
adhered  to  this  opinion  in  the  case  of  Bridges  v.  North  London  Rail- 
way Company.  The  facts  of  this  case  were,  that  the  plaintiff's  hus- 
band was  seated  in  the  last  carriage  of  a  railway  train.  Before 
reaching  the  station  at  which  he  was  to  alight,  the  train  had  to  pass 
through  a  tunnel.     This  tunnel  was  adjacent  to  the  station,  and  on 

"''  England  v.  Boston  &c.  R.  Co.,  ""  Minock  v.  Detroit  &c.  R.  Co.,  97 

153  Mass.  490;  s.  c.  27  N.  B.  Rep.  1;  Mich.  425;  s.  c.  56  N.  W.  Rep.  780. 

and  English  cases  cited  in  the  next  °''  Central  R.  Co.  v.  Thompson,  76 

section.     But  see  Houston  &c.  R.  Co.  Ga.  771. 

V.  Dotson,  15  Tex.  Civ.  App.  73;  s.  c.  ""Lewis  v.  London  &c.  R.  Co.,  L. 

38  S.  W.  Rep.  642.  R.  9  Q.  B.  66;  s.  c.  43  L.  J.  (Q.  B.) 

""Minock  v.  Detroit  &c.  R.  Co.,  97  8;  L.  R.  6  Q.  B.  377;  40  L.  J.  (Q.  B.) 

Mich.  425;  s.  c.  56  N.  W.  Rep.  780.  188;  L.  R.  7  H.  L.  213;  43  L.  J.  (Q. 

""  England  v.   Boston  &c.  R.   Co.,  B.)  151;  23  Week.  Rep.  62;  30  L   T 

153  Mass.  490;  s.  c.  27  N.  E.  Rep.  1.  (N.  S.)  844. 
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this  occasion,  when  the  train  stopped,  the  carriage  in  which  the 
plaintiff's  husband  was  seated  remained  inside  the  tunnel  for  a  con- 
siderable distance.  There  was  no  platform  in  the  tunnel  opposite 
where  this  carriage  stopped,  but  instead,  an  irregular  heap  of  hard 
rubbish.  On  clear  nights  the  tunnel  was  only  imperfectly  lighted, 
and  on  this  night,  being  filled  with  steam,  it  was  practically  without 
light.  The  name  of  the  station  was  called  out  as  the  train  stopped. 
A  passenger  got  out  of  the  next  car  forward  of  that  in  which  the 
plaintiff's  husband  was  riding,  and,  hearing  a  groaning,  went  farther 
back  into  the  tunnel  and  found  him  lying  on  the  rubbish,  having  re- 
ceived a  broken  leg  and  other  injuries  in  alighting,  from  the  effects 
of  which  he  died.  After  alighting,  the  witness  heard  the  warning, 
"Keep  your  seats,"  and  shortly  afterwards  the  train  moved  on.  Mr. 
Justice  Blackburn  was  of  opinion  that  there  was  no  evidence  of  neg- 
ligence on  the  part  of  the  defendants,  and  directed  a  nonsuit;  but 
the  Jury  expressing  a  strong  opinion  to  the  contrary,  a  verdict  was 
taken  for  the  plaintiff,  and  damages  assessed.  The  nonsuit  was  then 
entered,  but  leave  was  reserved  to  move  to  enter  the  verdict  for  the 
plaintiff  for  the  damages  assessed.  A  rule  was  accordingly  moved 
for,  and,  after  argument  in  the  Queen's  Bench,  was  refused.^"^  On 
appeal  to  the  Exchequer  Chamber,  the  facts  were  stated  in  a  "case," 
power  being  reserved  to  the  judges  to  draw  inferences  of  fact.  The 
judgment  of  the  court  below  was  affirmed  by  four  judges  against 
three.^'"  An  appeal  was  then  taken  to  the  House  of  Lords. ^"^  The 
judges  were  summoned,  and  opinions  were  delivered  by  five  of  them, 
they  being  unanimously  of  the  opinion  that  there  was  evidence  of 
negligence  on  the  part  of  the  defendants  to  go  to  the  jury.  The 
Lords  laid  down  no  rule  as  to  what  might  be  the  consequence,  as  a 
positive  rule  of  law,  of  calling  out  the  name  of  the  station  by  the 
company's  servants,  and  concurred  in  the  opinion  of  the  judges  as 
to  the  evidence  of  negligence  on  the  part  of  the  defendants.  The 
judgment  of  the  Court  of  Exchequer  Chamber  was  therefore  reversed, 
and  a  verdict  was  entered  for  the  plaintiff  for  the  damages  assessed."'* 

""L.  R.  5  C.  P.  459,  note  (5).  proacMng  or  has  arrived  at  the  plat- 
°°°L.  R.  6  Q.  B.  377.  form,  and  that  the  passengers  may 
«"  L.  R.  7  H.  L.  213.  get  out  when  the  train  stops  at  the 
°™  Mr.  Baron  Pollock,  in  his  opin-  platform,  or  under  circumstances  in- 
ion  before  the  Lords  (at  p.  224),  in  duced  and  caused  by  the  company, 
regard  to   what  effect,  in   general,  in  which  the  man  reasonably  sup- 
was  to  be  given  to  calling  out  the  poses  he  is  getting  out  at  the  place 
name  of  a  station,  concurred  in  the  where  the  company  intended  him  to 
opinion  of  Mr.  Justice  Willes  in  the  alight."    Mr.  Justice  Denman,  while 
same  case  in  the  Exchequer  Cham-  laying  down  no  general  rule  on  the 
ber:     "It  is  an  announcement  by  the  subject,  considered  that  "the  jurors 
railway  officers  that  the  train  is  ap-  were  entitled  to  consider  that  fact 
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In  another  case/°°  on  the  approach  of  a  train  to  the  station,  a  por- 
ter called  out  the  name  of  the  station,  and  the  train  was  brought 
to  a  standstill.  Hearing  carriage  doors  opening  and  shutting, 
and  seeing  a  person  alight  from  the  next  carriage,  the  plaintiff 
(a  season-ticket  holder,  accustomed  to  stop  there)  stepped  out  of  the 
carriage  in  which  he  was  seated,  which  had  overshot  the  platform, 
and,  falling  upon  an  embankment,  was  injured.  It  was  night,  and 
there  was  no  light  near  the  spot,  and  no  caution  was  given,  nor  any- 
thing done,  to  intimate  that  the  stoppage  was  a  temporary  one  only, 
or  that  the  train  was  to  be  backed.  Brett,  J.,  said :'""'  "I  agree  that 
to  call  out  the  name  of  the  station  before  the  train  has  come  to  a 
standstill  is  no  evidence  of  negligence  on  the  part  of  the  company. . 
I  also  agree  that  merely  overshooting  the  platform  is  not  negligence. 
But  if  the  porter  has  called  out  the  name  of  the  station,  and  the 
engine-driver  has  overshot  the  station,  and  the  train  has  come  to  a 
standstill,  the  company's  servants  are  guilty  of  negligence  if  they  do 
not  warn  passengers  not  to  alight.  At  all  events,  the  jury  may  from 
the  facts  infer  negligence."^"^ 

§  2883.   What  Other  Acts  Constitute  an  Invitation  to  Alight. — 

Conduct  other  than  calling  out  the  name  of  the  station  may  be 
taken  as  evidence  of  an  invitation  to  alight.  In  one  case'"^  the 
plaintifE  was  seated  in  the  last  compartment  of  the  last  carriage. 
The  train  arrived  at  a  dimly-lighted  station  on  a  dark  night.  A 
guard  opened  the  door,  and  said  nothing.  The  platform  did  not  run 
alongside  the  track  the  whole  length  of  the  train,  but  curved  away 
from  the  line  at  the  point  where  the  plaintiff's  carriage  stood.     The 

as  one  of  importance  in  the  case."  '"  To  the  same  effect,  see  Taber  v. 

Said  Mr.  Justice  Brett:   "That  seems  Delaware  &c.  R.  Co.,  71  N.  Y.  489; 

to  me  to  be  a  matter  of  experience  Central  R.  Co.  v.  Van  Horn,  38  N.  J. 

of  life  and  habits,  which  is  solely  L.  133;  Columbus  &c.  R.  Co.  v.  Far- 

for  the  determination  of  the  jury."  rell,  31  Ind.  408.     Contra,  Pabst  v. 

-  -     In   other   cases,   it   has   been  Baltimore   &c.   R.   Co.,   2   McArthur 

held  that  it  is  a  question  for  the  (D.  C.)   42.     But  this  last  decision 

jury  whether  calling  out  the  name  is  based  upon  the  decision  of  the 

of  a  station  amounts,  under  all  the  Court    of    Exchequer    Chamber    in 

circumstances,   to   an  invitation   to  Bridges  v.  London  &c.  R.  Co.  (L.  R. 

alight.     See  Whittaker  v.  Manches-  6  Q.  B.  377),  which  was  subsequent- 

ter  &c.   R.   Co.,   L.  R.   5   C.   P.   464,  ly  reversed  in  the  House  of  Lords 

note  (3);  Petty  v.  Great  Western  R.  (L.  R.  7  H.  L.  213),  as  before  stated. 

Co.,  L.  R.  5  C.  P.  461,  note  (1);  Scott  "^Praeger  v.  Bristol  &c.  R.  Co., 

V.  Dublin  &c.  R.  Co.,  Irish  Rep.  11  MS.,  24  L.  T.  (N.  S.)  105;  stated  at 

C.  L.  (N.  S.)  377;  NichoUs  v.  Great  length  in  Cockle  v.  London  &c.  R. 

Southern  &c.   R.   Co.,   Irish  Rep.   7  Co.,  L.  R.  7  C.  P.,  at  p.  323,  by  Lord 

■C.  L.  40.  Cockburn,    C.    J.,    for    the    reason 

'"  Weller  v.   London  &c.   R.   Co.,  that,  although  it  was  an  important 

L.  R.  9  C.  P.  126;  s.  c.  43  L.  J.   (C.  case,  it  had  not  found  its  way  into 

P.)  137;  22  Week.  Rep.  302;  29  L.  T.  the     regular     series     of     reports; 

(N.  S.)  888.  s.  c.  Thomp.  Carr.  Pass.,  pp.  231,  232. 

™  L.  R.  9  C.  P.  132. 
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plaintifE  stepped  out,  expecting  to  alight  upon  the  platform,  but  fell 
between  the  carriage  and  the  platform,  and  was  injured.  On  these 
facts,  Cockburn,  C.  J.,  said:  "He  got  out  on  the  invitation  of  the 
guard  who  opened  the  door,  which  implied  an  invitation  to  alight, 
and,  I  think  also,  to  alight  with  safety."  It  has  been  held  that  the 
act  of  stopping  an  elevated  railway  train  at  a  sharp  curve,  where 
there  is  not  sufficient  light  to  enable  passengers  to  see  an  unguarded 
hole  between  the  steps  of  the  car  and  of  the  station,  is  tantamount 
to  an  invitation  to  the  passengers  to  alight  at  that  point,  so  as  to 
charge  the  company  with  the  duty  of  providing  means  to  enable  the 
passenger  to  reach  the  platform  of  the  station  in  safety.'^"^ 

§  2884.  Circumstances  under  which  Passenger,  Hurt  in  Obeying 
Invitation  to  Alight,  can  not  Kecover  Damages. — It  will  often  hap- 
pen that  the  conduct  of  the  passenger  in  alighting  at  a  place  where 
an  implied  invitation  has  been  given  to  alight,  is  so  manifestly  con- 
trary to  the  dictates  of  common  prudence  that  his  claim  for  dam- 
ages for  injuries  thereby  received  will  not  be  entertained.  For  ex- 
ample, in  one  case,  the  carriage  in  which  the  plaintifE  was  riding 
was  carried  beyond  the  station,  and  stopped  upon  an  embankment 
above  a  roadway.  The  night  was  rather  dark,  and  there  was  no 
light  in  the  carriage,  and  no  stationary  light  on  the  platform;  nor 
was  there  any  fence  on  the  top  of  the  embankment,  between  it  and 
the  roadway  underneath.  The  plaintiff  was  aware  that  his  carriage 
had  overshot  the  platform,  and,  without  waiting  to  see  whether  it 
would  be  backed  up  to  the  platform,  got  out  of  the  carriage  in  the 
dark,  and  in  so  doing  missed  his  footing  and  fell  forward  over  the 
embankment  into  the  roadway  beneath.  It  was  held  that  he  could 
not  recover  damages  from  the  company.^"*  So,  in  another  case,  the 
plaintiff  saw  that  her  carriage  was  not  alongside  the  platform,  but 
at  the  edge  or  corner  of  it,  and  that  the  engine  and  four  carriages 
further  forward  were  beyond  the  platform.  Being  well  acquainted 
with  the  place,  when  the  train  stopped  she  immediately  arose  from 
her  seat  and  prepared  to  get  out  with  the  assistance  of  a  fellow-pas- 
senger. While  alighting,  the  train  began  to  move  backward  with  a 
violent  jerk,  for  the  purpose  of  bringing  all  the  carriages  alongside - 
the  platform.  The  plaintiff  was  thrown  from  the  steps  of  the  car- 
riage upon  the  end  of  the  platform  and  injured.  The  court  held 
that,  from  all  the  circumstances  in  the  case,  the  plaintiff  must  have 

"'  Boyce  v.  Manhattan  R.  Co.,  118        ™  Harrold   v.    Great   Western   R. 
N.  Y.  314;  s.  c.  23  N.  B.  Rep.  304;  41     Co.,  14  L.  T.  (N.  S.)  440. 
Am.  &  Eng.  Rail.  Cas.  Ill;  28  N.  Y. 
St.  Rep.  692. 
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believed  that  the  train  which  had  passed  the  platform  would  come 
back  again,  and  that  there  was  no  evidence  from  which  the  jury 
could  have  reasonably  found  negligence  in  the  company's  servants.'"' 
Where  a  railroad  train  is  stopped  at  night  merely  for  the  purpose 
of  allowing  another  train  to  pass,  and  no  notice  is  given  by  servants  of 
the  company  that  passengers  may  leave  the  cars,  they  are  not  entitled 
to  do  so ;  and  it  is  no  justification  that  a  passenger  was  misinformed 
by  some  person  not  in  the  employment  of  the  company  that  he  must 
go  and  have  his  baggage  passed  at  a  custom-house,  supposed  to  have 
been  reached  by  the  train,  or  that  the  train  was  near  a  passenger 
station  which  was  not  the  place  of  his  destination.'""' 

§  2885.  Injuries  through  Defective  Appliances  to  Passengers  while 
Alighting. — In  conformity  with  the  doctrine  more  fully  explained 
in  a  former  chapter,'""  it  is  the  duty  of  a  railway  company  to  provide 
passengers  with  reasonably  safe  and  convenient  means  of  ingress  and 
egress  from  its  cars;  and  it  is  liable  for  an  injury  to  a  passenger 
alighting  from  a  car  when  at  rest  at  a  station,  under  circumstances 
inducing  a  belief  that  he  has  reached  his  point  of  destination,  and 
that  it  is  safe  for  him  to  alight,  when  the  injury  is  due  to  a  neglect 
of  such  duty.'"*  Accordingly,  it  has  been  held  that,  for  a  railway 
company  to  construct  a  station  platform  twenty-six  inches  below  the 

'"'Lewis  V.  London  &c.  R.  Co.,  L.  strained    her    knee.    There    was    a 

R.  9  Q.  B.  66;  s.  c.  43  L.  J.  (Q.  B.)  8.  footboard  between  the  iron  step  and 

™  Frost  V.  Grand  Trunk  &c.  R.  the  ground,  which  she  did  not  use; 
Co.,  10  Allen  (Mass.)  387.  A  case  but  there  was  no  evidence  of  any- 
decided  by  the  Court  of  Exchequer  carelessness  or  awkwardness  in  the 
Chamber,  affirming  the  decision  of  manner  of  descent,  except  such  as 
the  court  below,  is  probably  more  might  be  inferred  from  the  above 
favorable  to  the  defendant  in  this  facts.  It  was  held  by  both  courts 
class  of  cases  than  any  other  in  that  there  was  no  evidence  for  the 
the  reports.  The  circumstances  jury  of  negligence  in  the  defend- 
were  that  an  excursion  train  in  ants,  and  that  the  accident  was  en- 
which  the  plaintiffs  (husband  and  tirely  the  result  of  the  plaintiffs' 
wife)  were  passengers,  on  account  own  act:  Siner  v.  Great  Western 
of  its  length,  overshot  the  platform  R.  Co.,  L.  R.  3  Exch.  150;  s.  c.  L.  R. 
when  it  arrived  at  its  destination.  4  Exch.  117;  37  L.  J.  (Exch.)  98;  17 
It  was  then  daylight.  The  passen-  Week.  Rep.  417.  Similar  eases  sub- 
gers  were  not  warned  to  keep  their  sequently  decided  are  to  the  con- 
seats,  nor  was  any  offer  made  to  trary:  Cockle  v.  London  &c.  R.  Co., 
back  the  train  to  the  platform,  nor  L.  R.  5  C.  P.  457;  Thompson  v.  Bel- 
was  It  in  fact  at  all  so  backed,  nor  fast  &c.  R.  Co.,  Irish  Rep.  5  C.  L. 
did  it  move  until  it  started  on  its  517;  Robson  v.  London  &c.  R.  Co., 
journey.  After  waiting  a  short  L.  R.  10  Q.  B.  271;  Nicholls  v.  Great 
time,  the  husband,  following  the  ex-  Southern  R.  Co.,  Irish  Rep.  7  C.  L. 
ample  of  other  passengers,  alighted  40;  Welles  v.  London  &c.  R.  Co.,  L. 
without  any  request  to  the  com-  R.  9  C.  P.  126;  Delamatyr  v.  Chi- 
pany's  servants  to  back  the  train,  cago  &c.  R.  Co.,  24  Wis.  578. 
or  any  communication  with  them.  ""Anie,  §§  2702,  2704. 
The  wife,  standing  on  the  iron  step  '™  Falk  v.  New  York  &c.  R.  Co., 
of  the  carriage,  took  both  his  hands  56  N.  J.  L.  380;  s.  c.  29  Atl.  Rep.  157. 
and  jumped  down,  and  in  so  doing 
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level  of  the  lower  steps  of  the  car,  so  as  to  compel  passengers  to  jump 
that  distance  when  alighting,  is  such  negligence  as  will  render  it 
liable  for  injuries  sustained  by  a  female  passenger  who  is  thrown 
from  the  car  to  the  platform  upon  the  sudden  starting  of  the  train, 
while  she  is  attempting  to  get  off,  and  who  is  free  from  contributory 
negligence, — especially  where  it  fails  to  give  her  sufBcient  time  to 
alight.'""' 

§  2886.  Injuries  to  Passengers  upon  the  Company's  Tracks  in 
Getting  On  and  Off.'^^" — Although  it  is  true,  as  a  general  rule,  that 
a  person  who  goes  upon  a  railroad  track  is  bound  to  know  that  it  is 
a  place  of  danger,  and  to  use  his  eyes  and  ears  constantly  for  his  pro- 
tection, the  neglect  of  which  precaution  is  negligence  per  se/^^  yet 
this  rule  would  seem  not  to  apply  where  the  arrangements  of  the 
railroad  company  are  such  that  it  is  necessary  for  the  passenger  to 
pass  over  tracks  in  order  to  take  and  leave  the  trains.'^^  In  such 
case,  the  railroad  company  are  under  a  duty,  by  virtue  of  their  con- 
tract for  transportation,  to  provide  safe  and  convenient  means  of 
entrance  to  and  departure  from  their  trains.''^*  Where,  therefore, 
there  is  such  a  conflict  in  the  running  arrangements  of  the  road  that, 
at  the  same  time  passengers  are  getting  on  or  off  a  train  at  a  station 
where  they  must  cross  over  tracks  in  order  to  do  so,  trains  are  run  over 
these  tracks,  this  circumstance,  especially  where  no  seasonable  notice 
is  given  of  the  approach  of  such  trains,  is  an  act  of  negligence  on  the 
part  of  the  company,  and  has  been  justly  reprobated. ^^*  Where  such 
train  was  not  running  at  more  than  three  miles  an  hour  and  its  bell 
was  ringing,  and  the  track  on  which  it  was  approaching  was  en- 
veloped in  steam  and  smoke  from  the  engine,  it  was  held  that  action- 

™  Toledo  &c.  R.  Co.  v.  Wingate,  Pa.  St.  318;  Klein  v.  Jewett,  26  N.  J. 

143  Ind.  125;  s.  c.  37  N.  E.  Rep.  274;  Eq.  474. 

petition  for  rehearing  denied,  42  N.        "*  Klein  v.   Jewett,  supra;  Terry 

B.  Rep.  477.  v.  Jewett,  78  N.  Y.  338;  s.  c.  20  Alb. 

"°This  section  is  cited  in  §§  2641,  L.  J.  393;  Chicago  &c.  R.  Co.  v.  Wil- 

2665,  2840,  3527.  son,  63  111.  167;   Armstrong  v.  New 

'"Railroad  Co.  v.  Houston,  95  U.  York  &c.  R.  Co.,  66  Barb.  (N.Y.)  437; 

S.  697;  s.  c.  6  Cent.  L.  J.  132;  Ban-  Keller  v.  New  York  &c.  R.  Co.,  24 

croft  V.  Boston  &c.  R.  Co.,  97  Mass.  How.  Pr.  (N.  Y.)  172;  Whalen  v.  St. 

275;  Wilcox  v.  Rome  &c.  R.  Co.,  39  Louis  &c.  R.  Co.,  60  Mo.  323;  State  v. 

N.  Y.  358;   Ernst  v.  Hudson  &c.  R.  Grand   Trunk   R.   Co.,   58   Me.   176; 

Co.,  39  N.  Y.  61;  Sutton  v.  Delaware  Dublin  &c.  R.  Co.  v.  Slattery,  L.  R.  3 

&c.  R.  Co.,  66  N.  Y.  243;   Mulherrin  App.  Cas.  1155;  s.  c.  Irish  Rep.  10  C. 

v.  Delaware  &c.  R.   Co.,  81  Pa.   St.  L.  256;  Irish  Rep.  8  C.  L.  531;  39  L. 

366;    Illinois  &c.  R.  Co.  v.  Hether-  T.  (N.  S.)  265;  19  Alb.  L.  J.  70.    But 

Ington,  83  111.  510;   North  Pennsyl-  see  Palkiner  v.  Great  Southern  R. 

vania  R.  Co.  v.  Heileman,  49  Pa.  St.  Co.,  Irish  Rep.  5  C.  L.  213;  Texas  &c. 

60.  R.  Co.  v.  Bryant  (Tex.  Civ.  App.), 

'^Post,   §  3050;   Atlantic  City  R.  26  S.  W.  Rep.  167;  Cincinnati  &c.  R. 

Co.  V.  Goodin,  62  N.  J.  L.  394.    Com-  Co.  v.  Carper,  112  Ind.  26;  s.  c.  13 

pare  post,  §  3051.  N.  E.  Rep.  122. 

™  Pennsylvania  R.  Co.  v.  Zebe,  33 
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able  negligence  could  not  be  predicated  upon  the  fact  that  it  struck 
a  passenger  who  was  in  the  act  of  getting  off  on  the  wrong  side  of  the 
carJ^'^  Negligence  has  been,  on  the  clearest  grounds,  predicated  upon 
the  act  of  a  conductor  of  a  freight  train,  in  turning  away  from  pas- 
sengers whom  he  sees  about  to  board  the  train,  among  whom  are  sev- 
eral small  children,  and  deliberately  ordering  a  brakeman  to  signal 
the  engineer  to  back  the  train  without  warning  to  such  passengers, 
and  without  any  signal  but  a  slight  wave  of  the  brakeman's  hand.'^" 
On  grounds  equally  clear,  it  has  been  held  that  the  failure  to  stop 
a  train  and  remove  from  the  track  one  who  has  stepped  or  fallen  from 
the  train  while  it  is  going  at  high  speed,  and  is  helpless  upon  the 
track,  where  this  could  be  done  without  danger  or  any  considerable 
inconvenience,  or  to  notify  those  in  charge  of  another  train  of  his 
exposed  condition,  which  could  be  done  by  telegram  before  the  other 
train  has  left  the  nearest-  station, — will  render  such  railroad  com- 
pany liable  for  the  death  of  such  person,  where  he  is  killed  by  the 
following  train,  although  those  in  charge  of  it  are  not  personally 
guilty  of  negligence.'^^ 


""  Golberg  v.  New  York  &c.  R.  Co., 
71  Hun  (N.  Y.)  613;  s.  c.  54  N.  Y. 
St.  Rep.  90;  24  N.  Y.  Supp.  1143; 
following  Golberg  v.  New  York  &c. 
R.  Co.,  133  N.  Y.  561;  s.  c.  30  N.  E. 
Rep.  597,  on  substantially  tlie  above 
facts;  reversing  s.  c.  15  N.  Y.  Supp. 
571. 

™  Norfolk  &c.  R.  Co.  v.  Groseclose, 
88  Va.  267;  s.  c.  15  Va.  L.  J.  645;  13 
S.  E.  Rep.  454. 

'"  Cincinnati  &c.  R.  Co.  v.  Kassen, 
49  Ohio  St.  230;  s.  c.  16  L.  R.  A. 
674;  27  Ohio  L.  J.  383;  12  Rail.  & 
Corp.  L.  J.  78;  31  N.  B.  Rep.  282. 
On  the  other  hand,  where  a  passen- 
ger train  was  stopped  during  the 
nighttime  by  a  snowdrift,  and  some 
of  the  passengers,  becoming  alarmed 
at  the  approach  of  a  snowplow, 
thinking  that  it  was  approaching  on 
the  main  track,  and  their  alarm  be- 
ing increased  by  the  sounding  of 
the  whistle  on  the  locomotive  of 
their  own  train,  left  the  car  on 
which  they  were,  and,  while  cross- 
ing the  adjoining  track,  were  in- 
jured by  the  snowplow, — it  was  held 
that  the  railway  company  was  not 
liable:  Chicago  &c.  R.  Co.  v.  Fel- 
ton,  125  111.  458;  s.  c.  17  N.  E.  Rep. 
765.  An  old  woman,  while  crossing 
the  defendant's  railway  track  to 
take  a  train  in  the  daytime,  was 
struck  by  another  train.  There  was 
an  unobstructed  view  of  the  track 
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in  the  direction  from  whence  the 
latter  train  came  for  2,200  feet. 
Plaintiff  testified  that  she  was  told 
to  cross  the  tracks  by  defendant's 
agents,  and  that  when  starting 
across  she  looked  up  and  down  the 
track,  but  did  not  stop,  and  did  not 
see  or  hear  the  train,  nor  hear  a 
whistle;  that  she  was  sixty-seven 
years  of  age,  and  had  good  sight 
and  hearing.  She  was  struck  when 
she  had  one  foot  on  the  track.  It 
was  held  that  plaintiff  was  guilty 
of  contributory  negligence,  and  the 
fact  that  the  baggage-master  at  the 
station  told  her  to  cross  the  track 
did  not  justify  her  in  assuming  that 
she  could  cross  in  safety:  Roberts 
V.  New  York  &c.  R.  Co.,  175  Mass. 
296;  s.  c.  56  N.  E.  Rep.  559.  A 
passenger  on  a  railway  train  who, 
instead  of  waiting  a  few  minutes 
after  alighting  to  permit  a  freight 
train  which  obstructed  his  passage 
to  the  depot  building  to  be  removed, 
walked  along  the  track  to  a  high- 
way several  rods  from  the  building, 
and  fell  through  a  cattle  gap  with 
the  location  of  which  he  was  ac- 
quainted, was  guilty  of  such  con- 
tributory negligence  as  prevented  a 
recovery  of  damages:  St.  Louis  &c. 
R.  Co.  V.  Cox,  60  Ark.  106;  s.  c.  29 
S.  W.  Rep.  38.  In  an  action  for  the 
death  of  a  passenger  from  being 
struck  by  a  train  while  crossing  the 
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Subdivision  5.     Carrying  the  Passenger  beyond  his  Proper  Station. 


Section 

2890.  Carrying  passenger  beyond  his 

station. 

2891.  Further  of  carrying  passenger 

beyond  station. 

2892.  Carrying     passenger     beyond 

destination  viewed  as  a 
breach  of  contract  or  as  a 
tort. 

2893.  Further  of  this  wrong — what 

damages  recoverable. 

2894.  Contributory  negligence  of  the 

passenger  in  allowing  him- 
self to  be  carried  beyond  his 
proper  station. 


Section 

2895.  Duty  of  the  conductor  when 

the  passenger  has  been  car- 
ried beyond  his  station. 

2896.  Examples  of  injuries  of  this 

kind. 

2897.  Limitations  on  the  foregoing 

doctrine. 

2898.  Circumstances    under    which 

the  carrier,  taking  the  pas- 
senger beyond  his  station, 
will  be  exonerated. 

2899.  Carrier  not  liable  for  injuries 

resulting  from  mistakes  of 
passenger  carried  beyond 
his  station. 


§  2890.  Carrying  Passenger  beyond  his  Station.''^* — If  the  passen- 
ger has  purchased  a  ticket  to  a  station  at  which  the  train  which  he  has 
boarded  regularly  stops,  then,  under  principles  already  considered,^^* 
the  company  will  be  bound  to  stop  the  train  at  such  station,  and  op- 
posite the  platform  thereof, ■'^°  for  a  reasonable  length  of  time  to  al- 
low him  to  alight  in  safety ;  failing  in  which  it  will  be  liable  to  him 
in  any  damages  sustained,  without  fault  of  his  own,  which  can  be 
regarded  as  the  proximate  result  of  its  negligence  or  default  in  this 
particular. ''^^ 


track  upon  alighting  from  another 
train,  evidence  that  the  conductor 
of  the  latter  train  placed  a  stool  on 
that  side  of  the  train  alleged  to  be 
the  wrong  side  to  assist  passengers 
in  alighting  is  admissible,  although 
such  passengers  did  not  use  it, 
where  there  is  evidence  that  he 
alighted  on  that  side:  Lustig  v. 
New  York  &c.  R.  Co.,  65  Hun  (N. 
Y.)  547;  s.  c.  48  N.  Y.  St.  Rep.  916; 
20  N.  Y.  Supp.  477. 

"'  This  section  is  cited  in  §§  2560, 
3017. 

"=  Ante,  %  2554. 

™  St.  Louis  &c.  R.  Co.  V.  Cantrell, 
37  Ark.  519. 

™  Texas  &c.  R.  Co.  v.  Mansell 
(Tex.  Civ.  App.),  23  S.  W.  Rep.  549 
(no  off.  rep.);  Fordyce  v.  Dilling- 
ham (Tex.  Civ.  App.),  23  S.  W.  Rep. 
550;  Adams  v.  Missouri  &c.  R.  Co., 
100  Mo.  570;  3.  c.  13  S.  W.  R3p.  509; 
reversing  s.  c.  100  Mo.  RTiS;  12  S.  W. 


Rep.  637;  41  Am.  &  Eng.  Rail.  Cas. 
105;  Galveston  &c.  R.  Co.  v.  Crispi, 
73  Tex.  236;  s.  c.  11  S.  W.  Rep.  187; 
Jeffersonville  &c.  R.  Co.  v.  Hen- 
dricks' Administrator,  26  Ind.  228; 
Morrison  v.  Brie  R.  Co.,  56  N.  Y.  302; 
Damont  v.  New  Orleans  &c.  R.  Co., 
9  La.  An.  441;  Dougherty  v.  Chicago 
&c.  R.  Co.,  86  111.  467;  Adams  v. 
Lancashire  R.  Co.,  L.  R.  4  C.  P.  739; 
Gee  V.  Metropolitan  R.  Co.,  L.  R.  8 
Q.  B.  161,  173;  Robson  v.  North- 
eastern R.  Co.,  L.  R.  10  Q.  B.  271; 
Cable  V.  Southern  R.  Co.,  122  N. 
C.  892;  s.  c.  29  S.  E.  Rep.  377; 
Thompson  v.  New  Orleans  &c.  R. 
Co.,  50  Miss.  315;  s.  c.  19  Am.  Rep. 
12;  Caldwell  v.  Richmond  &c.  R.  Co., 
89  Ga.  550;  Strange  v.  Missouri  &c. 
R.  Co.,  61  Mo.  App.  586;  Houston 
&c.  R.  Co.  V.  Smith  (Tex.  Civ.  App.), 
32  S.  W.  Rep.  710  (no  off.  rep.); 
Louisville  &c.  R.  Co.  v.  Dancy,  97 
Ala.  338;  Franklin  v.  Southern  Cal- 
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§  2891.  Further  of  Carrying  Passenger  beyond  Station. — It  is  said 
that  the  law  imposes  the  strictest  care  and  caution  upon  »  railway 
company  in  stopping  its  train  at  the  station  to  which  it  had  agreed 
to  carry  a  passenger.'^^  As  the  duty  of  stopping  the  train  at  the 
proper  place,  so  as  to  enable  him  to  alight  and  leave  the  grounds  of 
the  carrier  in  safety,  is  intimately  connected  with  the  safety  of  the 
passenger,  this  is  probably  a  correct  statement  of  law.  But  the 
servants  of  the  carrier  can  not  always  be  able,  even  with  the  exercise 
of  the  strictest  care  and  caution,  to  bring  the  train  to  a  standstill  at 
the  proper  place  opposite  the  station  platform.  The  track  may  be 
wet  and  slippery,  or  covered  with  snow;  the  train  may  be  excessively 
loaded,  so  as  to  have  a  greater  momentum  than  in  ordinary  cases; 
something  unforeseen  by  the  strictest  care  may  interfere  with  the 
proper  working  of  the  brakes.  It  can  not  therefore  be  affirmed  that 
the  mere  fact  that  a  railroad  passenger  train  runs  a  little  beyond  the 
station  platform  before  being  brought  to  a  standstill  is  negligence 
per  se;  nor  that  negligence  as  matter  of  law  can  be  predicated  upon 
the  delay  of  the  train  at  the  place  where  it  is  finally  brought  to  a 
stop  for  a  length  of  time  necessary  to  reverse  its  motion,  so  as  to 
take  it  to  the  usual  stopping  place ;  but  in  such  a  case  the  question  of 
negligence  is  for  the  jury.'^^  As  the  coatributory  negligence  of  the 
passenger  is  so  often  the  real  cause  of  his  being  carried  beyond  his 
station,  the  fact  that  a  passenger  is  carried  beyond  his  station 
does  not,  of  itself,  create  a  presumption  of  negligence  against  the 
carrier;-  but  the  burden  of  proof  is  on  the  passenger  to  show  that  a 

ifornia  Motor  Road,  85  Cal.  63;   In-  ''^  Straus   v.   Kansas   City   &c.   R. 

ternational  &c.  R.  Co.  v.  Terry,  62  Co.,  75  Mo.  185;   s.  c.  5  West.  Rep. 

Tex.    380;    s.   c.    50   Am.   Rep.   529;  433. 

Alabama   &c.   R.   Co.   v.   Sellers,   93  ™  Taber  v.  Delaware  &c.  R.  Co.,  71 

Ala.  9;  Trigg  V.  St.  Louis  &c.  R.  Co.,  N.    Y.    489.     When,    therefore,    the 

74  Mo.  147;   s.  c.  41  Am.  Rep.  305;  night  was  dark;  the  plaintiff,  a  fe- 

East  Tennessee  &c.  R.  Co.  v.  Lock-  male   passenger,    was   unacquainted 

hart,  79  Ala.  315;   Pennsylvania  R.  with  the  place;  the  station  had  been 

Co.  V.  Aspell,  23  Pa.  St.  147;   War-  announced  by  a  brakeman,  and  the 

den  V.  Missouri  &c.  R.  Co.,  35  Mo.  train   ran   some   little   distance   be- 

App.    631;    Foss   v.    Boston   &c.    R.  yond    the    platform    before    it    was 

Co.,  66  N.  H.  256;   s.  c.  11  L.  R.  A.  brought  to  a  stop;  and  the  plaintiff, 

267;    Samuels  v.   Richmond   &c.   R.  supposing  that  it  had  drawn  up  by 

Co.,  35   S.  C.  493;   White  Water  R.  the   side   of  the   platform,   tried  to 

Co.  V.  Butler,  112  Ind.  598;  Deming  alight,  and  was  injured  by  the  re- 

V.  Chicago  &c.  R.  Co.,  80  Mo.  App.  versal   of  the   engine   to   move   the 

152;  s.  c.  2  Mo.  App.  Rep.  547  (stop-  train  back  to  the  platform, — it  was 

ping  at  a   dangerous   place);    Bast  held  that  she  was  not  imputable  in 

Tennessee  &c.  R.  Co.  v.  Lockhart,  79  law    with    contributory    negligence 

Ala.  315  (carrying  passenger  beyond  for  attempting  to  alight  under  the 

destination) ;    Minor  v.  Lehigh  Val-  circumstances,  but  the  question  was 

ley  R.  Co.,  21  App.  Div.  (N.  Y.)  307;  for    the    jury;    and    she    recovered 

s.  c.  47  N.  Y.  Supp.  307    (under  a  damages:     Taber  v.  Delaware  &c.  R. 

statute).  Co.,  71  N.  Y.  489. 
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reasonable  opportunity  to  alight  was  not  given  him.'^*  If  the  pas- 
senger knows  that  the  train  has  stopped  at  the  station  of  her  destina- 
tion, and  if  she  has  been  afforded  a  reasonable  time  in  which  to  alight, 
she  can  not  make  the  failure  of  an  employe  to  give  her  special  notice 
that  the  station  was  reached,  a  ground  of  recovering  damages  from 
the  company  for  carrying  her  beyond  it,  although  he  had  promised 
to  give  her  such  notice.''^"  It  may  be  observed  in  conclusion  that 
while  a  passenger  has  no  right  to  insist  upon  being  put  ofE  at  a  station 
which  is  not  a  regular  stopping  place  or  station  for  the  train  on 
which  he  takes  passage,  yet  a  contract  to  put  him  off  there  may  be 
implied  from  the  custom  of  stopping  to  receive  and  discharge  passen- 
gers at  such  place. ''^^ 

§  2892.  Carrying  Passenger  beyond  Destination  Viewed  as  a  Breacli 
of  Contract  or  as  a  Tort. — The  wrong  of  carrying  a  passenger  beyond 
the  station  to  which  he  has  purchased  his  ticket  may  be  viewed  in  two 
aspects:  1.  As  a  breach  of  the  contract  between  the  passenger  and 
the  carrier;  3.  As  a  mere  tort  in  case  the  passenger  is  carried  beyond 
the  station  platform  or  other  proper  place  for  alighting,  and  is  dis- 
charged from  the  train  of  the  carrier  in  a  dangerous  place,  as,  for 
example,  in  a  railway  yard,  or  over  a  dangerous  trestle,  or  in  the  open 
country, — and  especially  where  the  passenger  is  unfamiliar  with  the 
place,  and  the  night  is  dark,  so  that  he  can  not  see  his  way  out  of 
danger.  This  species  of  wrong  has  been  already  considered.''^'  The 
wrong  done  to  the  passenger  in  carrying  him  beyond  the  station  for 
which  his  ticket  calls  may,  it  is  believed,  be  treated  either  as  a  breach 
of  contract,  or  as  a  pure  tort;  for  if,  when  the  proper  station  of  the 
passenger  is  reached,  the  carrier  does  not  afEord  him  a  reasonable 
opportunity  to  alight,  but  carries  him  on  against  his  will,  or  contrary 
to  his  intent  and  purpose,  the  act  is  in  the  nature  of  a  trespass  upon 
his  person,  not  really  differing  from  an  unlawful  arrest  and  imprison- 
ment, though  of  a  temporary  nature.  It  is  in  fact  a  species  of  kid- 
napping, though  done  without  intent  to  impose  an  unlawful  restraint 
upon  him.  Whether  this  species  of  wrong  is  viewed  as  a  mere  breach 
of  contract,  or  as  a  violation  of  the  public  duty  of  the  carrier,  and 
hence  as  a  tort,  judicial  opinion  can  not  and  does  not  hesitate  upon 

™  Hewes   v.   Philadelphia   &c.   R.  is  told  her  by  the  conductor,  and  not 

Co.,  76  Md.  154;   s.  c.  24  Atl.  Rep.  to  discover  Its  name  until  she  has 

325.  passed  it:     St.  Louis  &c.  R.  Co.  v. 

™  Missouri  &c.  R.  Co.  v.  Miles,  20  McCullough,  18  Tex.  Civ.  App.  534; 

Tex.  Civ.  App.  570;   s.  c.  50  S.  W.  s.  c.  33  S.  W.  Rep.  285. 
Rep.  168.    It  is  contributory  negli-        ™  Hull  v.  East  Line  &c.  R.  Co.,  66 

gence  for  a  passenger  not  to  under-  Tex.   619;    Louisville  &c.  R.  Co.  v. 

stand  the  name  of  the  station,  where  Johnston,  79  Ala.  436. 
she  wishes  to  change  cars,  when  it       ™  Ante,  §  2558,  et  seq. 
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the  question  of  the  right  of  the  passenger  to  redress.  He  is  entitled  to 
recover  such  damages  as  have  been  visited  upon  him  by  the  wrong 
of  the  carrier, — that  is  to  say,  such  damages  as  are  the  proximate 
result  of  that  wrong  ;'^'  and  this  will  be  at  least  nominal  damagesP^ 

§  2893.    Further  of  this  Wrong — What  Damages  Recoverable. — 

These  damages  may  include  compensation  for  the  trouble  and  incon- 
venience to  which  the  passenger  has  been  subjected  in  getting  back  to 
his  station.  They  may  include  compensation  for  an  injury  sustained 
by  a  female  passenger  in  falling  into  a  ditch  in  the  nighttime,  with- 
out her  own  fault,  while  groping  for  the  road  leading  to  the  home  of  a 
friend.'^"  They  may  include  damages  for  injuries  received  by  a 
passenger,  who  has  been  put  off  beyond  his  station  on  a  dark  night, 
in  falling  through  a  trestle  while  walking  back  to  the  station.'^^^ 
If  the  railroad  company  has  carried  the  passenger  beyond  her  sta- 
tion and  brought  her  back  the  next  day,  and  if  she  informed  the  con- 
ductor when  she  boarded  the  train  that  she  had  a  conveyance  in  wait- 
ing and  desired  him  to  put  her  off  there,  the  fact  that  she  is  not  de- 
livered at  her  destination  until  the  following  day  will  charge  the 
company  with  notice  that  her  friends  will  not  be  at  the  station  to 
meet  her.''^^  The  fact  that  the  passenger,  although  a  female,  who 
is  put  off  at  a  station  other  than  her  destination,  voluntarily  deter- 
mines to  proceed  upon  her  journey,  in  which  effort  to  reach  her  des- 
tination she  suffers  an  injury,  will  not  make  the  injury  too  remote 
a  consequence  of  the  wrong  done  her  by  the  railway  carrier,  where 
a  person  of  ordinary  prudence  would  have  acted  in  the  same  manner ; 

™East   Tennessee   &c.   R.    Co.   v.  Civ.  App.),  2  Am.  &  Eng.  Rail.  Cas. 

Lockhart,  79  Ala.  315;  Louisville  &c.  (N.  S.)  177;  s.  c.  32  S.  W.  Rep.  710 

R.   Co.  V.  Jackson,  18   Ky.  L.  Rep.  (no  off.  rep.);  rehearing  denied  33  S. 

296;  s.  c.  36  S.  W.  Rep.  173;  4  Am.  &  W.  Rep.  896;  Church  v.  Chicago  &c. 

Eng.  Rail.  Cas.   (N.  S.)  437   (not  to  R.  Co.,  6  S.  D.  235;  s.  c.  20  L.  R.  A. 

be  rep.);   Cable  v.  Southern  R.  Co.,  616;  60  N.  W.  Rep.  854. 

122  N.  C.  892;  s.  c.  29  S.  E.  Rep.  377;  ™  Houston    &c.    R.    Co.    v.    Smith 

Minor  v.  Lehigh  Valley  R.  Co.,  21  (Tex.  Civ.  App.),  2  Am.  &  Eng.  Rail. 

App.  Div.  (N.  Y.)  307;  s.  c.  47  N.  Y.  Cas.  (N.  S.)  177;  s.  c.  32  S.  W.  Rep. 

Supp.  307  (N.  Y.  Laws  1890,  eh.  565,  710  (no  ofC.  rep.);  rehearing  denied 

§  34);  Houston  &c.  R.  Co.  v.  Smith  33  S.  W.  Rep.  896. 

(Tex.  Civ.  App.),  2  Am.  &  Eng.  Rail.  "'Winkler  v.  St.  Louis  &c.  R.  Co., 

Cas.  (N.  S.)  177;  s.  c.  32  S.  W.  Rep.  21  Mo.  App.  99;   s.  c.  3  West.  Rep. 

710  (no  off.  rep.) ;  rehearing  denied  433.     Whether    the    passenger    con- 

33  S.  W.  Rep.  896;  Texas  &c.  R.  Co.  sented   to   leave   the   train   at  that 

V.  Hartnett   (Tex.  Civ.  App.),  34  S.  point,   so  as  to  waive  his  right  to 

W.  Rep.  1057  (no  off.  rep.);  Winkler  recover  damages,  was  held  a  ques- 

V.  St.  Louis  &c.  R.  Co.,  21  Mo.  App.  tion    for   a   jury:      Winkler   v.    St. 

99;  s.  c.  3  West.  Rep.  433;  Missouri  Louis  &c.  R.  Co.,   21  Mo.  App.  99; 

&c.  R.  Co.  V.  Hennesey,  20  Tex.  Civ.  s.  c.  3  West.  Rep.  433. 

App.  316;  s.  c.  49  S.  W.  Rep.  917.  '^  Missouri  &c.  R.  Co.  v.  Hennesey, 

™  Cable  V.   Southern  R.   Co.,   122  20  Tex.  Civ.  App.  316;  s.  c.  49  S.  W. 

N.  C.  892;   s.  c.  29  S.  E.  Hfip.  377;  Rep.  917. 
Houston  &c.  R.  Co.  v.  Smith  (Tex. 
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nor  is  she  precluded  from  recovering  damages  on  the  ground  that 
the  injury  was  voluntarily  incurred.''^^ 


"=  Texas  &c.  R.  Co.  v.  Hartnett 
(Tex.  Civ.  App.),  34  S.  W.  Rep.  1057 
(no  off.  rep.).  For  an  instruction 
which  was  condemned  as  authoriz- 
ing the  recovery  of  exemplary  dam- 
ages for  some  "element"  of  all  sorts 
of  things,  such  as  fraud,  malice, 
recklessness,  negligence,  oppression, 
insults,  rudeness,  willful  wrong,  or 
other  causes  of  aggravation  in  the 
running  of  the  defendant's  train 
past  the  proper  station  without  stop- 
ping,— see  Vicksburg  &c.  R.  Co.  v. 
Scanlan,  63  Miss.  413.  It  has  been 
held  that  the  failure  of  a  railroad 
company  to  notify  a  passenger  hav- 
ing a  through  ticket  to  change  cars 
at  a  junction  to  connect  with  the 
more  direct  route  over  which  its 
regulation  requires  her  to  travel, 
does  not  entitle  her  to  travel  by  a 
more  circuitous  route  operated  by 
the  same  company,  although  such 
failure  may  be  a  ground  for  dam- 
ages: Church  V.  Chicago  &c.  R.  Co., 
6  S.  D.  235;  s.  c.  26  L.  R.  A.  616;  60 
N.  W.  Rep.  854.  The  propriety  of 
this  decision  is  more  than  doubtful. 
The  passenger  has  purchased  the 
right  from  the  company  to  be  car- 
ried to  a  given  point  on  its  line. 
Through  its  fault,  he  has  been  de- 
prived of  the  opportunity  of  being 
carried  over  the  line  which  he  in- 
tends to  take.  Is  it  consonant  with 
public  right  and  common  justice  to 
allow  the  carrier  to  say,  "Because 
of  my  mistake  in  not  carrying  you 
over  the  correct  line,  I  have  ac- 
quired the  right  not  to  carry  you 
over  another  line  on  which  I  can 
carry  you,  but  which  is  a  little 
longer;  but  I  will  let  you  hire  a 
lawyer  if  you  have  enough  money, 
and  sue  me  to  recover  the  damages 
you  have  sustained"  ?  Do  the  courts 
of  justice  perform  their  functions 
properly  when  they  thus  come  to  the 
rescue  of  the  railroad  company  and 
assist  it  in  refusing  the  performance 
of  a  plain  duty  and  In  remitting  the 
injured  passenger — no  matter  how 
great  the  exigency  for  riding  to  his 
destination — to  an  action  for  dam- 
ages? ■  -  -  As  we  have  already  seen 
{ante,  §  2561),  if  the  train  which  the 
passenger  boards  does  not  regularly 


stop  at  the  station  called  for  by  his 
ticket,  he  can  not  require  the  con- 
ductor to  stop  the  train  for  him  at 
that  place.  Hence,  in  an  action  to 
recover  damages  for  being  carried 
beyond  the  station  of  his  destina- 
tion, the  pleader  must  state  that  the 
train  was  one  which,  under  the  rules 
of  the  company,  stopped  at  that  sta- 
tion: Chicago  &c.  R.  Co.  v.  Bills, 
104  Ind.  13;  s.  c.  1  West.  Rep.  849. 
A  railroad  company  which  furnishes 
a  regular  train  for  the  accommoda- 
tion of  passengers,  which  stops  at  a 
particular  station,  has  the  right  to 
run  a  special  train  without  stop- 
ping at  that  station;  and  a  passen- 
ger, on  boarding  the  special  train, 
whose  ticket  calls  for  that  station, 
will  not  have  the  right  to  be  put  off 
there,  unless  the  conduct  of  the  com- 
pany has  been  such  as  to  give  him 
that  right,  or  to  estop  itself  from 
continuing  that  right:  Missouri 
&c.  R.  Co.  V.  Byas,  9  Tex.  Civ.  App. 
572;  s.  c.  29  S.  W.  Rep.  1122.  It  has 
been  held  that  the  promise  of  the 
conductor  to  look  after  a  seven-year- 
old  boy,  who  was  travelling  alone, 
and  to  tell  his  successor  to  do  so, 
will  not  render  the  railroad  com- 
pany liable  for  carrying  the  boy  be- 
yond his  destination,  if  he  was  safe- 
ly returned  that  night,  even  though 
the  boy's  father,  who  was  at  the 
station  to  meet  his  son,  was  told  by 
the  second  conductor  that  he  was 
not  on  the  train:  Gage  v.  Illinois 
&c.  R.  Co.,  75  Miss.  17;  s.  c.  1  Miss. 
Dec.  (No.  1)  9;  8  Am.  &  Eng.  Rail. 
Cas.  (N.  S.)  377;  21  South.  Rep.  657. 
The  court  reasoned  that  the  first 
conductor's  promise  was  not  binding 
on  the  company,  nor  was  the  com- 
pany liable  for  the  negative  answer 
of  the  second  conductor.  There  was 
no  understanding  with  the  ticket 
agent  that  the  boy  was  to  be  spe- 
cially looked  after.  The  duty  of  the 
company  extended  no  further  than 
safely  to  transport,  and  properly  an- 
nounce the  station.  The  court  said 
in  effect  that  courteous  promises  of 
a  conductor  are  not  binding  on  the 
company,  and  that  It  was  to  be  pre- 
sumed that  the  second  conductor  did 
not  remember  the  boy. 
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§  2894.  Contributory  Negligence  of  the  Passenger  in  Allowing 
himself  to  be  Carried  beyond  his  Proper  Station.'''* — Such  a  result 
may  be,  of  course,  and  often  is,  brought  about  by  the  negligence  of  the 
passenger  himself.  We  have  already  seen  that  the  carrier  is  under 
no  duty  to  give  the  passenger  special  notice  when  his  station  is  about 
to  be  reached,'""  but  that  its  duty  is  generally  discharged  by  calling 
out  the  name  of  the  next  station  in  each  car,  according  to  the  usual 
custom.  Nor  is  this  at  all  unreasonable.  It  is  easy  to  understand 
that,  in  long  and  crowded  trains,  if  the  carrier  were  required  to  look 
out  for  each  passenger,  it  would  require  a  great  increase  in  the  num- 
ber of  its  servants.  Passengers,  on  the  other  hand,  are  expected — 
except  those  laboring  under  disabilities — to  look  out  for  them- 
selves; and  that  is  the  American  habit.  If  the  passenger  fails  to 
understand  the  name  of  his  station  when  it  is  called  out,  and  fails 
to  make  the  proper  inquiry,  and  is  consequently  carried  beyond  it,  he 
will  be  precluded  by  his  own  negligence  from  recovering  damages.''^' 
And  so  where  he  is  carried  beyond  his  destination  in  consequence  of 
being  asleep  when  it  is  reached ;'''  but  not  where  he  is  sick  and  uncon- 
scious, to  the  knowledge  of  the  conductor  or  the  trainmen;''^  and 
so  where  it  is  his  purpose  to  get  off  at  a  flag  station,  but  he  fails 
to  notify  the  conductor  of  that  fact;'''"  and  so,  where,  on  discovering 
that  he  has  been  carried  beyond  his  station,  he  fails  to  request  the 
conductor  to  take  him  back;'*"  but  otherwise  if  he  is  without  negli- 
gence, and  not  aware  that  he  has  been  carried  beyond  his  station;''*^ 
and  although  he  may  have  been  carried  beyond  the  proper  place  for 
alighting,  but  alights  in  safety,  and  receives  an  injury  in  consequence 
of  his  own  negligence  after  alighting,  he  can  not  make  such  negli- 
gence the  ground  of  recovering  damages  from  the  company.^*^ 

§  2895.  Duty  of  the  Conductor  when  the  Passenger  has  been  Car- 
ried beyond  his  Station. — Where  the  conductor  receives  notice  from 
the  passenger  that  he  has  been  carried  beyond  his  station,  it  becomes 
his  duty  either  to  back  the  train  to  the  station  to  allow  the  passen- 
ger to  alight,  or  to  stop  at  some  point  where  he  can  alight  without 

"« This  section  is  cited  in  §  3606.  ™  Gulf  &c.  R.  Co.  v.  Ryan,  4  Wills. 

™Ante,  §  2869.  (Tex.  App.  Civ.  Cas.)  529;  s.  c.  18  S. 

"°  St.  Louis  &c.  R.  Co.  V.  McCul-  W.  Rep.  866. 

lough,  18  Tex.  Civ.  App.  534;    s.  c.  ""Gulf  &c.  R.  Co.  v.  Head   (Tex. 

33  S.  W.  Rep.  285.  App.),   15   S.   W.  Rep.   504    (no  off. 

'"See  Texas  &c.  R.  Co.  v.  Alex-  rep.), 

ander    (Tex.   Civ.   App.),   30   S.   W.  ™  Winkler  v.  St.  Louis  &c.  R.  Co., 

Rep.  1113    (no  ofC.  rep.);   Wilson  v.  21  Mo.  App.  99. 

New  Orleans  &c.  R.  Co.,  68  Miss.  9.  '"  Childs  v.  New  York  &c.  B.  Co., 

™Weightman  v.  Louisville  &c.  R.  77  Hun  (N.  Y.)  539. 
Co.,  70  Miss.  563;   s.  c.  19  L.  R.  A. 
671. 
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unnecessary  danger  f^^  but  the  conductor  is  under  no  duty  to  take  the 
passenger  back  to  the  station,  where  the  passenger  fails  to  request 
him  so  to  do.'** 

§  2896.  Examples  of  Injuries  of  this  Kind. — Therefore,  where  the 
car  on  which  a  female  passenger  was  riding  was  carried  beyond  the 
station  platform  into  a  tunnel,  where,  while  attempting,  with  rea- 
sonable care  on  her  part,  to  alight  on  the  only  side  of  the  car  available 
to  her,  the  car  suddenly  began  to  move,  thra-wing  her  heavily  to  the 
ground,  whereby  she  was  injured,  it  was  held  that  the  company  was 
liable  to  her  in  damages. '*°  So,  a  railway  company  which  carried  a 
passenger,  who  was  a  girl  eight  years  of  age,  a  mile  beyond  her  des- 
tination, was  held  liable  for  the  damages  sustained  by  her;  and  on 
the  question  of  such  damages,  it  was  held  that  her  subsequent  illness 
and  the  rough  condition  of  the  road  over  which  she  was  obliged  to 
travel  in  order  to  return  to  the  station,  might  be  shown. ''*°  So, 
where  a  woman  travelling  with  an  infant  was  wrongfully  carried  a 
mile  beyond  her  destination,  it  was  held  that  she  might  recover  dam- 
ages, although  she  insisted  on  being  put  off,  in  consequence  of  which 
she  had  to  walk  back,  she  being  without  money,  and  the  fact  being 
that  if  she  had  gone  on  she  would  have  been  left  late  at  night  in  a 
strange  city.'*'  So,  where  the  railroad  company  failed  to  stop  its 
train  at  the  proper  station  long  enough  for  a  woman  with  four  chil- 
dren, all  under  the  age  of  six  years,  to  get  Gif,  so  that  she  was  re- 
quired to  walk  back  to  the  station,  a  distance  of  600  yards,  at  five 
o'clock  on  a  cold  morning  in  December,  it  was  held  that  she  might 
recover  damages.'*^  Another  court  has  gone  so  far  as  to  hold,  though 
by  a  divided  court,  that  where  a  passenger  is,  by  the  fault  of  a  rail- 
road company,  landed  at  a  place  other  than  his  destination,  and, 
being  in  a  hurry,  proceeds  on  foot  along  the  track  until  he  reaches  a 
bridge,  and  then,  in  order  to  get  across  the  bridge,  finds  it  necessary 
to  mount  a  freight  car,  from  which  car  he  jumps,  under  the  fear 
that  the  train  to  which  it  is  attached  is  about  to  start,  and  breaks  his 
leg, — ^he  can  recover  damages  from  the  company,  and  the  question 
of  his  contributory  negligence  is  a  question  of  fact  for  a  jury.'*" 

"'Minor  v.  Lehigh  Valley  R.  Co.,  ™Bast  Tennessee   &c.   R.   Co.   v. 

21  App.  Div.  (N.  Y.)  307;  s.  c.  47  N.  Lockhart,  79  Ala.  315. 

Y.  Supp.  307.  '"  Galveston  &c.  R.  Co.  v.  Crispl, 

'"Gulf  &c.  R.  Co.  V.  Head   (Tex.  73  Tex.  236;  s.  c.  11  S.  W.  Rep.  187. 

App.),  15   S.  W.  Rep.  504    (no  off.  '"Fordyce    v.    Dillingham    (Tex. 

rep.).  Civ.  App.),  23  S.  W.  Rep.  550. 

'«Onderdonk  v.  New  York  &c.  R.  ""Adams  v.  Missouri  &c.  R.  Co., 

Co.,  74  Hun  (N.  Y.)  42;  s.  c.  26  N.  Y.  100  Mo.  570;  s.  c.  13  S.  W.  Rep.  509; 

Supp.  310;    56  N.  Y.  St.  Rep.  190;  reversing  s.  c.  100  Mo.  555;  12  S.  W. 

s.  c.  afl'd  148  N.  Y.  756.  Rep.  637;  41  Am.  &  Eng.  Rail.  Cas. 

105. 
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§  2897.  Limitations  on  the  Foregoing  Doctrine. — Other  courts 
have  imposed  limitations  on  the  foregoing  doctrine,  some  of  them 
relating  to  the  diligence  which  the  railway  carrier  is  obliged  to 
exercise,  others  relating  to  the  contributory  negligence  of  the  pas- 
senger, and  still  others  relating  to  the  question  of  the  remoteness 
of  the  damages.  In  the  first  place,  there  are  decisions  to  the  effect 
that  the  railway  carrier  is  not  under  any  duty  to  awaken  a  passenger 
who  has  gone  to  sleep,  on  the  train  arriving  at  the  station  ;^^°  and  that, 
such  being  the  law,  a  promise  on  the  part  of  the  conductor  so  to  do 
is  the  promise  of  a  mere  gratuity,  and  if  the  conductor  forgets  to 
fulfill  it,  and  the  passenger  is  thereby  carried  beyond  his  station,  he 
can  not  make  the  default  of  the  conductor  a  ground  of  recovering 
damages  from  the  company.'^^  In  the  next  place,  according  to  one 
court,  if  the  passenger  is  carried  beyond  his  destination,  and,  on 
discovering  the  fact,  elects  to  alight  without  insisting  upon  being 
carried  back,  the  relation  of  carrier  and  passenger  is  thereby  severed, 
and  the  railway  company  thereafter  owes  no  other  duty  toward  the 
passenger,  while  walJcing  back  on  its  track  to  the  station  of  his  des- 
tination, than  it  would  owe  to  any  other  person  making  use  of  its  track 
as  a  highway.  If,  therefore,  the  passenger  so  walking  back  receives 
an  injury  for  which  the  company  would  not  be  liable  if  received  by 
a  trespasser  or  mere  licensee^  it  will  not  be  liable  to  the  passenger.''^^ 
Again,  it  has  been  held  that  where  the  destination  is  a  flag  station,  at 
which  the  train  does  not  stop  to  take  on  passengers  without  being 
signaled,  or  to  put  off  passengers  except  upon  special  request,  if  a 
passenger  is  carried  beyond  his  destination  through  his  own  fault  in 
failing  to  notify  the  conductor  that  he  wishes  to  get  off  there, — ^he 
can  not  recover  damages,  especially  where  the  conductor  offers  to 
carry  him  to  the  next  station,  or  to  let  him  get  off  at  the  place  where 
he  discovers  that  he  is  beyond  his  destination,  and  walk  back,  which 
latter  proposition  he  accepts. ''°''  On  the  contrary,  it  has  been  held 
that  a  passenger  holding  a  ticket  to  a  flag  station  at  which  trains  do 
not  stop  unless  signaled,  is  not,  in  the  absence  of  some  special  reason 
therefor,  required  to  notify  the  conductor  of  his  destination  before 
being  called  upon  to  exhibit  his  ticket.'^*  It  is  clear  that  these  prin- 
ciples have  no  application  to  the  case  where  a  passenger  boards  a 
train  which  he  is  informed  does  not  stop  at  the  place  of  his  destina- 

"»  Nichols  v.  Chicago  &c.  R.  Co.,        ™  Gulf  &c.  R.  Co.  v.  Ryan,  4  Wills. 

90  Mich.  203;  s.  c.  51  N.  W.  Rep.  364.  (Tex.  App.  Civ.  Cas.)  529;  s.  c.  18  S. 

™  Nunn  v.  Georgia  R.  Co.,  71  Ga.  W.  Rep.  866. 
710;  s.  c.  51  Am.  Rep.  284.  '"Chattanooga  &c.  R.  Co.  v.  Lyon, 

'==  Benson  v.  Central  &c.  R.  Co.,  98  89  Ga.  16;  s.  c.  15  L.  R.  A.  857;   15 

Cal.  45;  s.  c.  32  Pac.  Rep.  809.  S.  B.  Rep.  24. 
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tion.'^''  Accordingly,  it  has  been  held  that  one  who  insists  upon 
travelling  upon  a  railroad  train  after  a  schedule  of  its  time  and 
stoppages  has  been  published,  to  a  point  at  which  he  is  informed  the 
train  will  not  stop,  can  not  recover  damages  for  being  carried  beyond 
that  point.'^" 

§  2898.  Circumstances  under  which  the  Carrier,  Taking  the  Pas- 
senger beyond  his  Station,  will  be  Exonerated. — It  is  not  to  be  in- 
ferred from  anything  which  has  preceded  that  a  railway  carrier  of 
passengers  will  be  liable  in  any  event  for  carrying  a  passenger  beyond 
the  station  of  his  destination,  although  the  passenger  himself  may 
be  totally  without  fault.  The  facts  may  be  such  in  particular  cases 
.as  to  make  it  reasonable  and  even  obligatory,  not  to  stop  the  train  at 
the  particular  station.  Thus,  although  there  may  be  a  statutory 
obligation,  enforced  by  a  penalty,  to  stop  the  train  at  the  destina- 
■tion  of  the  passenger,  yet  the  statute  is  to  be  construed  reasonably, 
and  not  as  demanding  impossible  conduct,  or  conduct  which  will  im- 
peril the  safety  of  the  persons  on  the  train.  Therefore,  where  the 
passenger  was  carried  beyond  his  station,  by  reason  of  the  fact  that 
the  track  was  badly  drifted  with  snow  in  front  of  the  station,  so 
that  it  was  uncertain  whether  it  could  be  started  if  stopped  there, 
and  the  conductor  and  engineer,  in  the  exercise  of  their  honest  judg- 
ment, considered  it  better  to  stop  the  train  at  a  point  three-quarters 
of  a  mile  beyond  the  station,  than  at  a  point  a  short  distance  before 
arriving  at  it,  at  which  place,  so  determined  upon,  there  was  a  com- 
paratively clear  track,  and  their  conclusion  was  fortified  by  the  fact 
that  the  passenger  train  was  followed  by  a  freight  train,  creating 
danger  of  a  collision, — it  was  held  that  the  statutory  penalty  could  not 
be  recovered  for  carrying  the  passenger  upon  the  train  beyond  his 
destination.^'^  So,  the  fact  that  a  passenger  train  ran  past  the  usual 
stopping  place  at  a  particular  station,  was  held  not  actionable  negli- 
gence, where  it  indisputably  appeared  that  the  usual  air  brakes  were 
in  good  condition  when  the  train  started,  but  that  the  air  cock,  while 
the  train  was  in  progress,  had  been  turned  by  an  accident  which 

'"Ante,  §  2561,  et  seq.  ages  for  injury  occasioned  to  Ms 
"°  Texas  &c.  R.  Co.  v.  White,  4  feelings  by  the  conductor  repeating 
Wills.  (Tex.  App.  Civ.  Cas.)  451;  s.  to  him  that  he  was  only  "hunting  a 
c.  17  S.  W.  Rep.  419.  It  was  held  lawsuit," — especially  where  the  con- 
in  the  same  case  that,  after  being  ductor  apologized  for  the  language 
informed  by  the  conductor  that  the  used:  Texas  &c.  R.  Co.  v.  White,  4 
train  did  not  stop  at  the  place  Wills.  (Tex.  App.  Civ.  Cas.)  451;  s. 
called  for  by  his  ticket,  and  after  c.  17  S.  W.  Rep.  419. 
refusing  to  get  off  at  the  last  sta-  "'Reed  v.  Duluth  &c.  R.  Co.,  100 
tion  before  reaching  that  point,  the  Mich.  507;  s.  c.  59  N.  W.  Rep.  144. 
passenger   could  not  recover  dam- 
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could  not  have  been  prevented.'"'^  Again,  there  is  always,  especially 
in  the  case  of  long  trains,  more  or  less  difficulty  in  bringing  a  train 
to  a  sudden  stop  at  the  exact  place  at  which  it  ought  to  stop,  without 
the  necessity  of  backing  it  up  or  starting  it  forward.  With  this 
well-known  fact  in  view,  it  is  held  that  the  fact  that  a  train  stops  at  a 
point  beyond  the  station  for  the  mere  space  of  time  necessary  to  enable 
the  engineer,  by  reversing  the  engine,  to  move  hackward  to  the  proper 
stopping  place,  is  not  negligence  per  se;  though  it  might  be  so  if  the 
train  were  stopped  for  such  a  length  of  time  as  to  be  tantamount  to 
an  invitation  to  the  passengers  to  alight,  and  the  backward  movement 
was  commenced  without  warning  while  they  were  alighting.'^' 

§  2899.  Carrier  not  Liable  for  Injuries  Resulting  from  Mistakes 
of  Passenger  Carried  beyond  his  Station. — The  reason  is  that  such 
mistakes,  unless  they  are  such  as  the  carrier  ought  to  anticipate  and 
provide  against,^^"  are  not  deemed  the  proximate  cause  of  the  injury.. 
Thus,  while  it  is  the  duty  of  a  railroad  company  to  stop  its  train 
at  a  station  to  which  it  has  contracted  to  carry  a  passenger,  and  to 
land  him  there  safely  and  conveniently,  yet  the  fact  that  the  com- 
pany neglects  its  duty  and  the  train  passes  the  station  without  stop- 
ping, does  not  justify  the  passenger  in  jumping  from,  the  moving 
train,  under  circumstances  where  the  act  would  be  apparently  dan- 
gerous, unless  expressly  or  impliedly  invited  to  do  so  by  the  employes 
of  the  company.  An  injury  so  received  will  be  ascribed,  not  to  the 
negligence  of  the  carrier  in  taking  him  beyond  his  destination,  but  to 
his  own  rashness  and  folly  in  so  leaping  from  the  carrier's  vehicle.^*^ 
So,  it  has  been  held  that  a  passenger  who  is  carried  by  his  station 
without  knowledge  of  the  trainmen,  and  is  injured  while  attempting, 
without  their  knowledge,  to  alight  at  the  next  station,  on  the  opposite 
side  of  the  train  from  the  station,  can  not  recover  damages  from  the 
railroad  company.^"^  Moreover,  it  is  the  duty  of  the  passenger  who 
has  been  carried  beyond  his  proper  station  to  do  what  he  reasonably 
can  to  prevent  the  enhancement  of  the  damages  which  the  mischance 
has  visited  upon  him.  If,  for  example,  he  is  obliged  to  leave  the 
train  in  the  night,  and  thereafter  makes  no  attempt  to  secure  quarters 
for  the  night  in  the  neighborhood,  although  such  an  attempt  might 
be  successful,  but  nevertheless  attempts  to  walk  back  to  his  destina- 
tion after  midnight,  he  can  not  recover  damages  for  the  increased 

'™  Porter  v.  Chicago  £c.  R.  Co.,  80  ™  Walker  v.  Vicksburg  &c.  R.  Co., 

Mich.  156;  s.  c.  44  N.  W.  Rep.  1054.  41  La.  An.  795;  s.  c.  7  L.  R.  A.  Ill; 

""Sherwood  v.  Chicago  &c.  R.  Co.,  6  South.  Rep.  916;   41  Am.  &  Eng. 

82  Mich.  374;    s.  c.  46  N.  W.  Rep.  Rail.  Cas.  172. 

773;  44  Am.  &  Eng.  Rail.  Cas.  337.  '"Nichols  v.  Chicago  &c.  R.  Co., 

'"Vol.  I,  §  50.  90  Mich.  203;  s.  c.  51  N.  W.  Rep.  364. 
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physical  and  mental  suffering  which  he  brings  upon  himself  by  mak- 
ing such  attempt. '"' 

Subdivision  6.    Negligence  with  Respect  to  Passengers  on  Freight 

Trains. 


Section 

2901.  What  care  due  to  passengers 

on  freight  trains. 

2902.  Further  of  the  care  to  be  exer- 

cised in  conveying  passen- 
gers upon  freight  trains. 

2903.  What  risks  passengers  assume 

on  freight  trains. 

2904.  What  precautions  required  to 

enable  passengers  to  get  on 
and  off  freight  trains  in 
safety. 


Section 

2905.  No     obligation     to     provide 

freight  trains  with  all  the 
means  of  safety  of  passen- 
ger trains. 

2906.  What   injuries   to   passengers 

on  freight  trains  are  prima 
facie  evidence  of  negligence. 

2907.  Contributory     negligence     of 

passengers  on  freight  trains. 


§  2901.    What  Care  Due  to  Passengers  on  Freight  Trains.^'* — 

We  find  the  courts  agreed  upon  the  proposition  that  where  a  railway 
carrier  carries  passengers  upon  its  freight  trains,  it  thereby  assumes 
toward  them  the  relation  of  a  carrier  toward  his  passenger.  And 
while  in  such  a  case  it  is  a  reasonable  conclusion  that  the  passenger 
assumes  the  increased  risk  incident  to  the  operation  and  management 
of  such  trains,  yet,  subject  to  this  qualification,  the  railway  com- 
pany becomes  bound  in  favor  of  the  passenger  by  all  the  obligations 
of  a  common  carrier  upon  a  regular  passenger  train. '"'^ 


™  Texas  &c.  R.  Co.  v.  Cole,  66  Tex. 
562.  Upon  the  question  of  the  re- 
moteness of  damages  in  its  applica- 
tion to  such  cases — a  question  which 
will  be  considered  in  its  general  ap- 
plications hereafter — it  has  been 
held  that  a  passenger  on  a  railroad 
train  who  alights  two  miles  distant 
from  her  destination  because  of  a 
mistake  of  the  trainman  in  calling 
the  name  of  the  station,  and  who 
walks  in  the  evening  during  a  rain- 
storm to  such  place  of  destination, 
although  her  health  is  in  a  precari- 
ous condition,  without  inquiring 
whether  she  can  procure  a  convey- 
ance, or  whether  there  is  a  con- 
venient place  in  the  vicinity  where 
she  can  be  cared  for  over  night, — 
can  not  recover  for  injuries  result- 
ing from  her  exposure:  Childs  v. 
New  York  &c.  R.  Co.,  77  Hun   (N. 


Y.)  539;  s.  c.  60  N.  Y.  St.  Rep.  276; 
28  N.  Y.  Supp.  894. 

'"  This  section  is  cited  in  §§  2538, 
2714,  2906. 

™  Pennsylvania  Co.  v.  Newmeyer, 
129  Ind.  401;  s.  c.  28  N.  E.  Rep.  860; 
International  &c.  R.  Co.  v.  Irvine, 
64  Tex.  529;  Hanson  v.  Mansfield  &c. 
R.  Co.,  38  La.  An.  Ill;  s.  c.  58  Am. 
Rep.  162;  Ohio  Valley  R.  Co.  v.  Wat- 
son, 93  Ky.  654;  s.  c.  19  L.  R.  A.  310; 
14  Ky.  L.  Rep.  611;  21  S.  W.  Rep. 
244;  Chicago  &c.  R.  Co.  v.  Arnol, 
144  111.  261;  s.  c.  19  L.  R.  A.  313;  33 
N.  E.  Rep.  204;  Everett  v.  Oregon 
&c.  R.  Co.,  9  Utah  340;  s.  c.  34  Pac. 
Rep.  289;  Central  R.  Co.  v.  Lipp- 
man,  110  Ga.  665;  s.  c.  36  S.  E.  Rep. 
202;  Woolery  v.  Louisville  &c.  R. 
Co.,  107  Ind.  381;  s.  c.  5  West.  Rep. 
667.  Compare  Harris  v.  Hannibal 
&c.  R.  Co.,  89  Mo.  233;  s.  c.  5  West 
Rep.  412. 
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§  2902.  Further  of  the  Care  to  be  Exercised  in  Conveying  Passen- 
gers upon  Freight  Trains. — The  same  extraordinary  care  which  the 
law  imposes  upon  carriers  of  passengers  generally,  is  as  incumbent 
upon  railway  companies  when  carrying  passengers  upon  freight  trains, 
as  when  carrying  them  upon  regular  or  special  passenger  trains;  but 
with  the  qualification  that  the  care  here  demanded  is  a  care  which 
is  consistent  with  the  practical  and  efficient  operation  and  use  of  the 
train,  with  reference  to  the  fact  that  its  primary  office  is  the  carriage 
of  freight,  and  not  the  carriage  of  passengers,  and  that  its  necessary 
operations  in  the  carriage  of  freight  may  and  will  subject  passengers 
to  greater  dangers  than  those  to  which  they  are  subjected  on  passen- 
ger trains.  It  is  therefore,  perhaps,  accurate  to  say  that  a  railroad 
company  operating  a  freight  train,  and  permitting  passengers  to  ride 
thereon,  is  required  to  exercise  the  highest  degree  of  care  for  the 
safety  of  the  passengers,  consistent  with  the  operation  of  the  train 
for  its  primary  uses,  and  that  passengers  on  such  trains  assume 
the  risks  incident  to  the  proper  operation  of  them  for  the  loading, 
unloading  and  carriage  of  freight. '^^  Passengers  on  freight  trains 
may  claim  the  exercise  of  this  degree  of  care  in  their  behalf,  although 
not  entitled  to  all  the  conveniences  and  freedom  from  danger  afforded 
by  the  regular  passenger  train.'"'  The  company  is  held  to  as  strict 
an  accountability  for  the  negligence  of  its  employes  in  the  manage- 
ment of  a  train  with  a  caboose  attached  in  which  passengers  are 

"'Steele  v.   Southern  R.   Co.,   55  Delaware  &c.  R.  Co.  v.  Ashley,  67 

S.  C.  389;  s.  c.  33  S.  B.  Rep.  509;  14  Fed.  Rep.  209;    s.  c.  28  U.  S.  App. 

Am.  &  Eng.  Rail.  Cas.   (N.  S.)  350;  375;    14  C.  C.  A.  368;    Indianapolis 

Schilling  v.  Winona  &c.  R.  Co.,  66  &c.  R.  Co.  v.  Horst,  93  U.  S.  291; 

Minn.  252;  s.  c.  68  N.  W.  Rep.  1083;  s.  c.  23  L.  ed.  898;  Hazard  v.  Chicago 

Oviatt  V.  Dakota  &c.  R.  Co.,  43  Minn.  &c.    R.    Co.,    1    Biss.    (U.    S.)    503; 

300.  Ohio  &c.  R.  Co.  v.  Dickerson,  59  Ind. 

"'  Moore  v.  Saginaw  &c.  R.  Co.,  115  317;  Missouri  &c.  R.  Co.  v.  Holcomb, 

Mich.  103;  s.  c.  4  Det.  L.  N.  781;  72  44  Kan.  332;  s.  c.  24  Pac.  Rep.  467; 

N.  W.  Rep.  1112;   Louisville  &c.  R.  Illinois  &c.  R.  Co.  v.  Axley,  47  111. 

Co.  V.  Bisch,  120  Ind.  549;   s.  c.  22  App.    307;    Mexican    &e.    R.    Co.    v. 

N.   E.  Rep.   664;    New  York  &c.  R.  Lauricella    (Tex.   Civ.   App.),   26   S. 

Co.  V.  Doane,  115  Ind.  435;   s.  c.  17  W.  Rep.  301;  Guffey  v.  Hannibal  &e. 

N.  E.  Rep.  915;   1  L.  R.  A.  157;    7  R.  Co.,  53  Mo.  App.  462;    Oviatt  v. 

Am.   St.  Rep.   451;    Chicago   &c.   R.  Dakota   &c.   R.   Co.,   43   Minn.    300; 

Co.  V.  Arnol,  144  111.   261;    s.  c.  19  s.  c.  45  N.  W.  Rep.  436;  Ball  v.  Ma- 

L.   R.   A.   313;    33   N.   E.   Rep.    206.  bry,  91  Ga.  781;   s.  c.  18  S.  E.  Rep. 

The  doctrine  of  the  text,  with  some  64;   Fisher  v.  Southern  &c.  R.  Co., 

variation  of  expression,  but  without  89  Cal.  399;   s.  c.  26  Pac.  Rep.  894; 

much  variation  of  real  meaning,  will  Central  R.  Co.  v.  Lippman,  110  Ga. 

be  found  expressed  in  the  following  665;   s.  c.  36  S.  E.  Rep.  202;  McGee 

cases:     Olds  v.  New  York  &c.  R.  Co.,  v.  Missouri  &c.  R.  Co.,  92  Mo.  208; 

172  Mass.  73;   s.  c.  51  N.  E.  Rep.  451;  s.  c.  4  S.  W.  Rep.  739;    Sprague  v. 

Dunn  V.  Grand  Trunk  R.  Co.,  58  Me.  Southern  R.  Co.,  63  U.  S.  App.  711; 

187;   s.  c.  4  Am.  Rep.  272;   Wallace  s.  c.  34  C.  C.  A.  207;  14  Am.  &  Eng. 

V.  Western  &c.  R.  Co.,  98  N.  C.  494;  Rail.  Cas.  (N.  S.)  356;  92  Fed.  Rep. 

Crine  v.  East  Tennessee  &c.  R.  Co.,  59. 
84  Ga.  651;  s.  c.  11  S.  E.  Rep.  557; 
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seated,  as  in  the  transportation  of  passengers  on  trains  specially  pro- 
vided for  that  purpose. ''°*  Passengers  on  freight  trains,  even  on  those 
trains  which  have  a  caboose  in  vrhich  passengers  are  permitted  to 
ride,  must  take  notice  of  the  character  of  the  train,  and  must  use 
ordinary  care  to  avoid  injury  from  the  natural  incidents  of  that  mode 
of  transportation. '^^  A  person  who  elects  to  take  passage  on  the  way 
car  of  a  freight  train,  the  principal  business  of  which  is  the  trans- 
portation of  freight,  instead  of  waiting  for  the  regular  passenger 
train,  can  not,  it  has  been  reasoned,  insist  on  the  same  equipment  as 
is  usual  on  regular  passenger  trains,  and  is  chargeable  with  notice  that 
different  cars  and  couplings  and  brakes  are  used,  and  that  cars  must  be 
coupled  and  uncoupled  and  shifted  at  various  stations,  and  that  jolts 
and  jerks  are  incident  to  the  ordinary  management  of  the  train.'''" 
In  other  words,  the  degree  of  diligence  due  from  a  common  carrier 
to  a  passenger  is  extraordinary/,  no  matter  what  means  of  conveyance 
are  employed;  but  what  is  extraordinary  diligence  in  carriage  by  a 
freight  train  may  be  different  in  many  respects  from  that  constitut- 
ing such  diligence  in  case  of  a  passenger  train.'^^^ 

§  2903.  What  Risks  Passeng^ers  Assume  on  Freight  Trains.'" — 
A  person  who  takes  passage  on  a  freight  train,  instead  of  waiting  for  a 
regular  passenger  train,  assumes  all  risks  and  inconveniences  reason- 
ably and  necessarily  incident  to  such  method  of  travel.'"  He  assumes 
the  risk  of  an  injury  which  is  naturally  incident  to  the  character  and 
the  operation  of  the  freight  train  by  skillful  and  competent  men."* 
This  includes  the  ordinary  jarring,  jolting  and  jerhing  incident  to  the 
making  up  and  distributing  of  such  trains,  and  to  their  ordinary 
movements  ;"^  but  not  extraordinary  or  violent  jolts  and  jerlcs  which 

'»« Chicago  &c.  R.  Co.  v.  Hazzard,  ™  Guffey  v.  Hannibal  &c.  R.  Co., 

26  111.  373;  s.  c.  1  Biss.  (U.  S.)  503;  53  Mo.  App.  462;  Ohio  Valley  R.  Co. 

Ohio  &c.  R.  Co.  V.  Dickerson,  59  Ind.  v.  Watson,  93  Ky.  654;  and  note  to 

317-   Edgerton  v.  New  York  &c.  R.  same  in   19   L.   R.   A.   310;    Ball  v. 

Co     35  Barb.    (N.  Y.)   389;    s.  c.  39  Mabry,  91  Ga.   781;    Illinois  &c.   R. 

N.  Y.  227;  Ohio  &c.  R.  Co.  v.  Muhl-  Co.  v.  Axley,  47  111.  App.  307;  Mexi- 

ing,   30   111.   9;    Ohio   &c.   R.   Co.   v.  can  &c.  R.  Co.  v.  Lauricella   (Tex. 

Selby,  47  Ind.  471;    Flinn  v.  Phila-  Civ.  App.),   26   S.  W.  Rep.  301    (no 

delphia  &c.  R.  Co.,  1  Houst.   (Del.)  off.  rep.). 

469  ™  Runnels  v.  Houston  &c.  R.  Co. 

™'' Louisville  &c.  R.   Co.  v.  Bisch,  (Tex.  Civ.  App.),  50  S.  W.  Rep.  172 

120  Ind    549.  (no   off.   rep.);    Reber   v.    Bond,    38 

■™  Moore   v    Saginaw   &c.   R.   Co.,  Fed.  Rep.  822;  Olds  v.  New  York  &c. 

115  Mich   103;  s.  c.  4  Det.  L.  N.  781;-  R.  Co.,  172  Mass.  73;  s.  c.  5  Am.  Neg. 

72  N  W   Rep   1112.  Rep.  38;  51  N.  B.  Rep.  450;  Chicago 

"'Ball  V.  Mabry,  91  Ga.  781;  s.  c.  &c.   R.   Co.   v.   Arnol,    144    lU.    261; 

18  S  E  Rep  64.  s.  c.  19  L.  R.  A.  313;   Illinois  &c.  R. 

'"This  section  is  cited  in  §§  2650,  Co.  v.  Axley,  47  111.  App.  307;  Dunn 

2906,  2909,  2970.  v.  Grand  Trunk  R.  Co.,  58  Me.  197; 

""Schilling  V.  Winona  &c.  R.  Co.,  s.  c.  4  Am.  Rep.  267;  Lusby  v.  Atch- 

66  Minn.   252;    s.  c.  68  N.  W.  Rep.  ison  &c.  R.  Co.,   41  Fed.  Rep.  181; 

10S3.  Ohio  &c.  R.  Co.  v.  Dickerson,  59  Ind. 
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might  be  avoided  by  the  exercise  of  due  care,"" — such,  for  example, 
as  those  arising  from  the  improper  application  of  the  air  brakes,  throw- 
ing a  female  passenger  across  the  seat;^'^  and  the  question  whether 
a  sudden  jolt  or  jar  by  which  a  passenger  is  injured  in  alighting 
is  necessarily  incident  to  the  movement  of  a  mixed  train  of  freight 
and  passenger  cars,  or  is  the  result  of  the  negligence  of  the  trainmen, 
is  a  question  of  fact  for  a  jury.''''^  Passengers  must  expect  such  jolt- 
ing, and  must  therefore  take  greater  care  to  prevent  danger  to  them- 
selves from  this  source  than  would  be  necessary  on  a  regular  passenger 
train.  If,  therefore,  a  passenger  is  injured  by  such  jolting,  in  conse- 
quence of  leaving  his  seat  and  standing  up  in  the  caboose,  he  will  not 
be  allowed  to  recover  damages  for  the  injury,  even  if  the  jolting  were 
ascribed  to  the  negligence  of  the  company,  if  he  would  not  have  been 
injured  had  he  been  seated.'''  Other  risks  which  are  usually  incident 
to  this  mode  of  travel,  and  which  the  passenger  consequently  assumes, 
may  be  indicated  by  holdings  to  the  following  effect : — That  a  person 
who  takes  passage  on  a  freight  train  to  a  designated  city  is  entitled 
to  carriage  thereon  only  to  the  point  or  place  in  such  city,  or  its 
suburbs,  at  which  the  run  of  such  train,  on  its  usual  and  regular  sched- 
ule, is  terminated,  and  can  not  demand  the  right  to  be  transported 
thereon  to  a  station  to  which  only  passenger  trains  of  the  company 
are  carried;'^"  that  one  who  voluntarily  takes  passage  on  a  freight 
car  for  a  ride  of  thirty  miles,  instead  of  waiting  for  a  passenger  train, 
can  not  recover  for  an  injury  caused  by  his  falling  while  attempting 


317;  Ball  v.  Mabry,  91  Ga.  781;  s.  c.  While  a  passenger  on  a  freight  train 

18  S.  E.  Rep.  64;   Central  R.  Co.  v.  assumes  the  risks  necessarily  inci- 

Lippman,  110  Ga.  665;  s.  c.  36  S.  E.  dent  to  that  mode  of  travel,  yet  he 

Rep.   202;    Crine  v.  East  Tennessee  is  still  a  passenger;  and  it  is  hence 

&c.  R.  Co.,  84  Ga.  651;  s.  c.  11  S.  E.  the  duty  of  the  railway  company  to 

Rep.  555.     See  also  note,  19  L.  R.  A.  exercise   in   his  behalf   the  highest 

310.  measure  of  care  consistent  with  the 

"°  Harris  v.  Hannibal  &c.  R.  Co.,  usual  and  practicable  operation  of 

89  Mo.  233;  s.  c.  5  West.  Rep.  412.  such  a  train;  and  it  is  hence  respon- 

"'  Indiana  &c.  R.  Co.  v.  Masterson,  sible  for  an  injury  visited  upon  him 

16  Ind.  App.  323;  s.  c.  44  N.  E.  Rep.  by  its  failure  to  exercise  such  care. 

1004.  One  court  has  held  that  while  a  pas- 

'"  Newton  v.  Central  Vermont  R.  senger  who  voluntarily  seeks  to  be 

Co.,  80  Hun  (N.  Y.)  491;   s.  c.  62  N.  transported  on  a  freight  train  takes 

y.  St.  Rep.  387;  30  N.  Y.  Supp.  488.  the  risk  of  the  usual  and  necessary 

That  the  damages  should  not  be  as  jolts  and  jars  which   occur   in  the 

much  for  an  injury  to  a  passenger  operation  of  such  a  train, -.yet  the 

caused  by  a  sudden  jerk  of  the  train  carrier  is  not  released  from  the  ob- 

when  he  is  attempting  to  get  off,  as  ligation   of   extraordinary  diligence 

for  a  similar  injury  caused  by  mere  to  prevent  unusual  and  unnecessary 

negligence  to  a  person  riding  on  a  jolts   and   jars:     Central   R.   Co.   v. 

passenger  train   (Reber  v.  Bond,  38  Lippman,  110  Ga.  665;  s.  c.  36  S.  B. 

Fed.  Rep.  822),  is  plainly  an  unten-  Rep.  202. 
able  proposition.  '"  Southern  R.  Co.  v.  Howard,  IH 

™  Harris  v.  Hannibal  &c.  R.  Co.,  Ga.  842;  s.  c.  36  S.  E.  Rep.  213. 
89  Mo.  233;  s.  c.  5  West.  Rep.  412. 
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to  alight  at  an  intermediate  station  at  which  the  train  stops  to 
discharge  and  receive  freight,  although  the  car  is  not  brought  up  to 
the  platform,  and  no  steps  or  other  means  for  getting  out  of  the 
car  are  furnished,  if  none  of  the  employes  are  apprised  of  the  inten- 
tion of  any  person  to  alight  at  the  particular  station.^*^ 

§  2904.  What  Precautions  Required  to  Enable  Passengers  to  Get 
On  and  Off  Freight  Trains  in  Safety. — It  is  obvious  from  what  will 
now  follow  that  the  precautions  required  of  railway  companies  carry- 
ing passengers  on  freight  trains,  in  affording  them  safe  and  convenient 
means  to  get  on  and  off  such  trains,  are  not  the  same  as  those  which 
are  demanded  in  the  case  of  passenger  trains.  The  distinction  be- 
tween the  two  means  of  transportation  in  this  respect  was  well  pointed 
out  by  Bell,  J.,  in  the  following  language:  "The  party  who  makes 
an  arrangement  to  be  carried  on  a  baggage  wagon  or  a  freight  car 
impliedly  agrees  to  accept  and  be  satisfied  with  such  accommodations, 
as  it  regards  carriages  and  seats,  and  places  of  entering  and  leaving 
the  carriages,  as  may  be  founc"  in  the  usual  course  of  the  business. 
If  the  cars,  at  the  time  of  his  agreeing  for  his  passage  and  taking  his 
seat,  are  at  a  merchandise  depot,  he  is  to  be  satisfied  with  such  means 
of  entering  the  cars  as  are  provided  for  rolling  in  the  cask  or  box 
on  which  he  is  to  be  contented  to  take  his  seat  if  nothing  better  offers. 
If  the  cars  are  at  the  time  standing  upon  a  part  of  the  track  where 
there  is  no  provision  for  landing  or  receiving  either  goods  or  passen- 
gers, he  is  to  be  satisfied  with  such  means  and  facilities  as  may 
casually  be  within  his  reach.  The  company,  considered  as  owners  of 
the  road  or  as  carriers,  are  not,  in  either  case,  bound  to  make  land- 
ings, or  any  provision  whatever  for  the  reception  or  discharge  of 
passengers  where  none  are  expected  to  be.  The  duties  and  obligations 
of  parties  are  construed  reasonably,  with  reference  to  the  nature  of 
their  business.  We  understand  that  the  freight  trains  upon  these 
roads  sometimes  amount  to  fifty  or  more  cars,  and  extend  in  length  to 
two  thousand  feet  or  more,  and  that  it  depends  upon  what  is,  in  this 
respect,  mere  matter  of  accident,  the  arrangement  of  the  loading, 
where  a  place  may  be  found  for  the  casual  passenger  who  maybe  forced 
to  adopt  this  way  of  travelling.  It  may  be  at  any  part  of  the  train, 
and  provision  must  be  made,  if  at  all,  for  a  safe  entrance  at  every 
part  of  the  train  and  at  every  part  of  the  road  where  a  passenger  may 
desire  to  be  put  on  board.  A  rule  like  that  must  be  equivalent  to  a  re- 
fusal to  allow  any  passengers  to  be  carried  in  this  mode,  unless  they  are 

™  Schilling  v.  Winona  &c.  R.  Co.,  66  Minn.  252;  s.  c.  68  N.  W.  Rep. 
1083. 
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at  hand  to  take  their  places  at  the  regular  depots  where  the  trains  are 
loaded.  It  would  be  of  mischievous  consequence  to  adopt  a  rule 
which  would  deprive  the  railroad  companies  of  the  power  to  accommo- 
date those  whose  occasions  compel  them  to  resort  to  these  undesirable 
modes  of  eonveyance."^^^  Where  those  in  charge  of  a  freight  train 
discharge  its  passengers  at  some  point  other  than  a  station  platform, 
the  passengers  are  entitled  to  receive  such  care  and  attention  as  may  be 
necessary  to  enable  them  to  reach  the  station  in  safety,  especially 
where  the  place  of  discharge  is  inappropriate  and  inconvenient.'*' 
From  these  considerations  it  is  plain  that  railroad  companies  carry- 
ing passengers  by  freight  trains  are  not  required  to  receive  and  dis- 
charge them  at  the  platform  of  the  passenger  station  before  doing  the 
necessary  switching,  unless  such  is  the  usage  of  the  company.'**  Where 
it  is  the  custom  of  the  company  to  discharge  passengers  from  freight 
trains  at  a  distance  from  its  station  platform,  or  at  a  place  where  it 
is  impracticable  to  reach  the  platform  with  trains,  it  may  require  the 
passengers  to  leave  the  train  at  some  other  safe  and  convenient 
place  j'"^  but  the  company  must  not  discharge  them  in  the  nighttime 
at  unlighted  and  dangerous  places,  without  giving  them  notice  of 
the  danger.'*^ 

§2905.  No  Obligation  to  Provide  Freight  Trains  with  All  the 
Means  of  Safety  of  Passenger  Trains. — It  can  not,  however,  be  expect- 
ed that  a  company  will  provide  its  freight  trains  with  all  the  con- 
veniences and  safeguards  against  danger  which  may  properly  be  de- 
manded of  it  in  the  construction  and  operation  of  cars  designed 
solely  for  the  transportation  of  passengers;  such,  for  example,  as  air 
brakes,  a  bell  cord  connecting  the  engine  with  the  entire  length  of 
the  train,  and  a  brakeman  upon  every  ear.'"  Such  a  train  may 
properly  be  deficient  in  many  particulars  which  are  exacted  in  the 
case  of  strictly  passenger  trains.     Thus,  in  the  case  of  a  mixed  train, 

'^  Murch  v.  Concord  R.  Co.,  29  N.  to  them  by  bringing  the  caboose  up 

H.  9,  42.  to  the  depot  platform  and  letting  it 

"3  New  York  &c.  R.  Co.  v.  Doane,  remain  there  a  sufficient  time  for 

115  Ind.  435;  s.  c.  15  West.  Rep.  465;  the  exchange  of  passengers,  so  that 

1  L.  R.  A.  157;  7  Am.  St.  Rep.  451;  it  can  not  be  held  liable  to  a  passen- 

17  N.  E.  Rep.  913.  ger   injured    by   attempting   to   get 

'"  Cleveland    &c.    R.    Co.    v.    Max-  upon  the  train  while  in  motion  after 

well,  59  111.  App.  673.  it   backs   up   and    starts   again,   al- 

"°  New  York  &c.  R.  Co.  v.  Doane,  though  it  is  not  stopped  at  the  plat- 

115  Ind.  435;   s.  c.  7  Am.  St.  Rep.  form  a  second  time:     Hays  v.  Wa- 

451;   1  L.  R.  A.  157;   17  N.  B.  Rep.  bash  R.  Co.,  51  Mo.  App.  438. 
913 ;  15  West.  Rep.  465.  '"  Hazard   v.   Chicago  &c.   R.   Co., 

""Central  R.  &c.  Co.  v.  Smith,  80  1  Biss.  (U.  S.)  503;  Indianapolis  &c. 

Ga.  526;   s.  c.  5  S.  B.  Rep.  772.     It  R.  Co.  v.  Horst,  93  U.  S.  291,  297; 

has  been  held  that  a  railroad  com-  s.  c.  15  Alb.  L.  J.  61;   Indianapolis 

pany     carrying     passengers     on     a  &c.  R.  Co.  v.  Beaver,  41  Ind.  493. 
freight  train  discharges  its  full  duty 
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which  carries  both  freight  and  passengers,  the  failure  to  have  a  bell 
rope,''^^  or  a  hell  rope  and  air  hrahe,''^^  is  not  evidence  of  negligence. 
But  it  may,  under  particular  circumstances,  be  evidence  of  negli- 
gence to  compel  passengers  to  ride  upon  freight  trains,  instead  of 
providing  them  with  regular  and  properly  equipped  passenger  trains. 
Upon  this  subject,  it  has  been  held  that  if  the  business  done  by  a 
railroad  company  is  so  small  as  not  to  warrant  the  running  of  separate 
trains  for  freight  and  passengers,  it  will  not  be  required  to  do  so; 
but  if  it  is  sufficiently  large  and  profitable  to  warrant  it,  and  the 
safety  of  passengers  is  endangered  or  diminished  by  having  the  pas- 
senger coaches  mixed  in  the  same  train  with  the  freight  cars,  it  is  the 
duty  of  the  company  to  run  separate  trains."*" 

§  2906.  What  Injuries  to  Passengers  on  Freight  Trains  are  Prima 
Facie  Evidence  of  Negligence. — There  is  difficulty  in  saying  that 
every  injury  which  would  constitute  prima  facie  evidence  of  negli- 
gence, to  a  passenger  on  a  passenger  train,  would  afford  such  evidence 
when  visited  upon  a  passenger  upon  a  freight  train.''"^  For  example, 
if  we  recur  to  the  subject  which  we  have  just  been  considering,  it 
will  be  apparent  that  a  sudden  jolt  or  jar,  from  which  a  passenger 
on  a  freight  train  might  receive  an  injury,  would  not  create  a  pre- 
sumption of  negligence ;  since  it  might  justly  be  regarded  as  a  natural 
incident  to  the  operation  of  a  freight  train  by  careful  and  competent 
men ;  whereas  the  same  jolt  or  jar  throwing  a  passenger  on  a  regular 
passenger  train  down,  and  injuring  him,  might  raise  a  presumption  of 
negligence.  Where,  however,  a  drover  in  charge  of  cattle  on  a 
freight  train  was  injured  by  being  caught  between  the  cars  while 

'"Oviatt  V.  Dakota  &c.  R.  Co.,  45  of  a  freight  train,  and  not  ascrib- 

Minn.  300;  s.  c.  45  N.  W.  Rep.  436.  able  to  negligence,  want  of  skill,  or 

"°  Arkansas  &c.  R.  Co,  v.  Canman,  improper  management  of  any  agent 

52  Ark.  517;  s.  c.  13  S.  W.  Rep.  280.  or  employ^  of  the  defendants;  and 

'"  Arkansas  &c.  R.  Co.  v.  Canman,  that  it  was  not  negligence  that  there 

52  Ark.  517;  s.  c.  13  S.  W.  Rep.  280.  was  no  chain-guard  upon  the  rear  of 

In  one  case  the  plaintiff  came  upon  the  caboose,  as  there  was  no  evi- 

the   rear   platform   of   the   caboose  dence  that  such  an  attachment  was 

with  the  intention  of  getting  off  the  ever  used  on  a  caboose  car:     Chi- 

train  while  it  was  moving  slowly  cago  &c.  R.  Co.  v.  Hazzard,  26  IlL 

through  the  town  where  he  resided,  373.    The  case  was  afterwards  dis- 

as   it   was   uncertain    whether    the  missed  in  the  State  court,  and  an 

train  would   stop  there.    While  in  action    commenced    in    the    Circuit 

this  position,  the  caboose  was  jerked  Court  of  the  United  States  for  the 

violently,   on   account  of  the  engi-  Northern    District    of    Illinois,    in 

neer   increasing   the    speed   of   the  which  Davis,   J.,   submitted  to  the 

train.    The   plaintiff  was  violently  jury  the  question  of  the  defendants' 

thrown  over  the  end  of  the  caboose,  negligence  in  each  of  the  foregoing 

on  account  of  the  lack  of  a  chain  or  particulars:     Hazard  v.  Chicago  &c. 

bar  in  the  center  of  the  rear  plat-  R.  Co.,  1  Blss.  (U.  S.)  503. 

form.    The  court  held  that  this  jerk-  ™  Awie,  §  2901. 
Ing  was  inevitable  in  the  operation 
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he  was  descending  the  ladder  of  one  of  them  to  look  after  his  cattle, 
at  a  time  when  the  train  was  stopping  for  water,  it  was  held  that  the 
fact  of  the  injury  under  such  circumstances  constituted  prima  facie 
evidence  of  negligence  on  the  part  of  the  railroad  company/"''  So, 
a  railway  company  was  held  to  be  chargeable  with  actionable  negli- 
gence, where  it  failed  to  notify  a  passenger  that  the  caboose  was  about 
to  be  taken  upon  an  irregular  side  trip  for  the  relief  of  a  snowbound 
train,  on  which  trip  the  passenger  was  exposed  to  cold,  which  in- 
duced inflammatory  rheumatism/'* 

§  2907.  Contributory  Negligence  of  Passengers  on  Freight  Trains. — 

A  passenger  on  a  freight  train  must  manifestly  exercise  for  his  own 
safety  a  degree  of  care  proportionate  to  the  increased  risks  which 
naturally  attend  that  mode  of  transportation  when  conducted  by  care- 
ful and  competent  men.  Passengers  on  such  trains  must  take  notice 
of  the  character  of  the  train  and  must  use  ordinary  care  to  avoid 
those  injuries  which  are  naturally  incident  to  that  mode  of  transporta-- 
tion.'®*  For  example,  in  the  management  of  a  freight  train  there 
is  always  considerable  risk  of  a  passenger  being  thrown  down  by 
jolting  or  jarring.''^^  The  passenger  should  therefore  anticipate  this 
species  of  danger  and  exercise  reasonable  care  in  guarding  against  it. 
Although  the  primary  object  of  such  a  train  is  the  carriage  of  freight, 
and  not  passengers,  and  consequently  constant  movements  of  ita 
engines  and  cars  are  to  be  expected  at  stations  where  cars  are  at- 
tached to  or  detached  from  the  train, — ^yet  the  passenger  may  justly 
assume  that,  even  in  these  operations,  he  will  not  be  subjected  to  un- 
necessary peril.'"'*  But  if  a  passenger  on  a  freight  train  which  is 
about  to  start  disobeys  the  request  of  an  employe  of  the  company  to 
leave  the  platform  of  the  car  and  to  enter  the  car,  and,  while  standing 
on  the  platform,  is  thrown  down  and  injured  by  a  sudden  jerk  in 
starting  the  train,  he  will  be  precluded  from  recovering  damages  for 

'""  New  York  &c.  R.  Co.  v.  Blumen-  done,  a  woman    intending  to  take 

thai,  160  111.  40;  s.  c.  43  N.  B.  Rep.  passage,    the    caboose    being    at    a 

809.  standstill,    attempts    to    enter    it, 

™=  Rested   v.    Great   Northern   R.  when    a    car    is    suddenly    backed 

Co.,  76  Minn.  123;  s.  c.  6  Am.  Neg.  against   it   with    such    force    as   to 

Rep.  103;  78  N.  W.  Rep.  971.  throw  her  down,  injuring  her,— her 

™  New  York  &c.  R.  Co.  v.  Doane,  contributory  negligence  will  not  pre- 

115  Ind.  435.  elude  her  from  recovering  damages; 

™A7iie,  §  2903.  because  she  has  a  right  to  assume 

™  Where  it  is  the  custom  of  the  that  a  car  will  not  be  driven  against 

company    to    allow    passengers    to  the    caboose    under    such    circum- 

board  its  freight  trains  at  a  partic-  stances,  and  that  she  is  not  required 

ular  station  before  the  caboose  has  to  look  for  its  approach:     Jones  v. 

been  drawn  up  opposite  the  station  New  York  &c.  R.  Co.,  61  N.  Y.  Supp. 

platform   after   the    switching   has  721;  s.  c.  46  App.  Div.  (N.  Y.)  470. 
been  done,  and,  before  this  has  been 
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the  injury,  by  reason  of  his  contributory  negligence.'"  If  a  person 
riding  on  such  a  train  and  passively  submitting  to  the  regulations  of 
the  company,  is  injured  in  consequence  of  something  which  is  under 
control  of  the  company,  a  presumption  of  negligence  arises  against 
the  company,  such  as  would  arise  where  a  passenger,  riding  upon  a 
regular  passenger  train,  is  so  injured;  but  his  active  conduct  might 
repel  this  presumption.'** 


Subdivision  7.    Negligence  with  Respect  to  Stockmen  on  Cattle 

Trains. 


Sbction 

2909.  Liability  for  injuries  to  stock- 

men travelling  on  the  train 
to  care  for  their  stock. 

2910.  Contracts  limiting  the  liabil- 

ity of  the  carrier  to  stock- 
men. 

2911.  Contracts  requiring  stockman 

to  ride  in  caboose. 

2912.  Riding  in  cars  other  than  ca- 

boose. 

2913.  Injuries    to    stockmen    while 

walking  on  top  of  cars. 

2914.  Injuries    received    by    sudden 

jolts    and    jars    while    the 
train  is  at  a  standstill. 


Section 

2915.  Injuries   to    stockmen   In   at- 
tempting to  alight. 
Speed  of  stock  trains. 
Duty    to    warn    stockman    of 
danger  unknown  to  him,  but 
known  to  the  trainmen. 
Stockman  riding  upon  the  en- 
gine. 
Other  contributory  negligence 
of  the  stockman. 
2920.  Other    negligent    InjurieB    to 
stockmen. 


2916. 
2917. 


2918. 


2919. 


§  2909.  liability  for  Injuries  to  Stockmen  Travelling  on  the 
Train  to  Care  for  their  Stock. — ^A  shipper  of  stock,  or  his  employ^, 
travelling  on  the  train  which  carries  the  stock,  on  a  pass,  for  the 
purpose  of  feeding,  watering,  and  caring  for  them  while  in  transit, 
is  a  passenger  for  hire/^^  and,  other  things  being  equal,  is  entitled. 


'"Louisville  &c.  R.  Co.  v.  Bisch, 
120  Ind.  549. 

™  Dictum  in  Woolery  v.  Louisville 
&c.  R.  Co.,  107  Ind.  381;  s.  c.  5  West. 
Rep.  667;  ante,  §  2757.  In  this  case  it 
appeared  that  some  lumber,  negli- 
gently loaded  on  a  car  in  front  of  the 
caboose  on  which  plaintiff  was  rid- 
ing, became  loose,  striking  against 
the  caboose,  and  alarming  plaintiff 
to  such  an  extent  that  he  leaped 
from  the  train  while  it  was  moving 
at  such  a  high  rate  of  speed  as  to 
make  it  obviously  dangerous  to  do 
so.  The  jury  found  specially  that 
there  was  not  sufficient  reason  to 
cause  a  prudent  man  similarly  situ- 
ated to  jump,  and  that  the  plaintiff 


was  guilty  of  contributory  negli- 
gence; and  they  accordingly  found 
a  verdict  for  defendant,  which  was 
sustained:  Woolery  v.  Louisville 
&c.  R.  Co.,  107  Ind.  381.  Railway 
company  not  liable  for  an  injury  re- 
sulting to  a  person  from  attempting 
to  board  a  train  at  a  place  where 
the  conductor  had  announced,  in  the 
hearing  of  persons  assembled,  that 
they  should  not  get  aboard  there, 
but  that  the  train  would  move  on 
and  stop  for  them  at  a  place  near 
by:  Curry  v.  Georgia  &c.  R.  Co.,  92 
Ga.  293;  s.  c.  18  S.  E.  Rep.  422. 

'"Railroad   Co.   v.   Lockwood,   17 
Wall.  (U.  S.)  357. 
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at  the  hands  of  the  railway  company  and  its  servants,  to  the  same 
high  degree  of  care  for  his  safety  as  is  bestowed  upon  ordinary  pas- 
sengers;""* but  he  is  deemed  to  assume  such  risk  and  inconvenience 
as  necessarily  attend  the  kind  of  train  on  which  he  is  riding,  either 
while  riding  in  his  proper  place,  or  while  caring  for  and  attending  to 
his  stock.^"^  This  does  not  mean  that  he  is  entitled  to  all  the  rights 
of  an  ordinary  railway  passenger  for  hire.  On  the  contrary,  the  law 
implies  the  contract  or  condition  that  he  will  submit  to  whatever 
inconveniences  are  necessary  to  the  undertaking.*"^  Like  other  pas- 
sengers on  a  freight  train,^"'  he  assumes  the  risk  of  possible  injury 
from  sudden  starting,  stopping,  jolting,  etc.,  of  the  train,  such  as  is 
reasonably  incident  to  the  management  of  such  a  train  by  competent 
trainmen  without  negligence.*"*  But  he  does  not  assume  the  risk 
of  injuries  from  the  negligence  of  the  employes  of  the  carrier;  but, 
subject  to  the  foregoing  modifications,  he  is  entitled  to  the  measure 
of  care  which  is  due  from  a  common  carrier  to  a  passenger  for  hire.*"^ 
Among  the  risks  proceeding  from  the  negligence  of  the  servants  of 
the  carrier,  which  the  stockdrover  does  not  assume,  is,  in  case  of  a 
shipper  riding  upon  a  steamboat  to  care  for  his  stock,  the  risk  of 
injury  from  a  hatchway  negligently  left  open,  unlighted  and  un- 
guarded, without  any  warning  to  him  from  the  officer  in  charge  of 
that  part  of  the  boat,  who  knows  that  he  is  liable  to  pass  that  way 
in  caring  for  his  stock,  and  also  knows  that  the  hatchway  is  open.*"" 
Nevertheless,  it  is  a  plain  inference  that  a  railroad  company  will  be 

™  Memphis  &c.  R.  Co.  v.  Buckner  the  freight  car,  where  he  remains, 
(Ky.),  57  S.  W.  Rep.  482  (shipper  of  on  the  ground  that  the  contract  re- 
stock on  steamboat).  quired  him  to  remain  in  the  caboose: 

»"  Omaha  &c.  R.  Co.  v.  Crow,  54  Illinois  &c.  R.  Co.  v.  Beebe,  174  111. 

Neb.  747;  s.  c.  74  N.  W.  Rep.  1066.  13;  s.  c.  50  N.  E.  Rep.  1019;  11  Am. 

™^  Omaha  &c.  R.  Co.  v.     Crow,  47  &  Eng.  Rail.  Cas.  (N.  S.)  163;  afif'g 

Neb.  84;  s.  c.  66  N.  W.  Rep.  21.  s.   c.   69   111.   App.   363.     A   railroad 

™^  Ante,     §  2903.     Compare     ante,  company  is  bound  to  use  reasonable 

§  2830.  care  in  providing  stockmen  accom- 

«"  Heyward  v.  Boston  &c.  R.  Co.,  panying  their  stock  with  a  safe  op- 

169  Mass.  466;  s.  c.  48  N.  E.  Rep.  773.  portunity    for    alighting    from    the 

'^  Missouri  &c.  R.  Co.  v.  Tietken,  train  on  which  they  are,  and  enter- 

49  Neb.  130;  s.  c.  68  N.  W.  Rep.  336.  ing  another  to  which  they  are  re- 

"■"  Memphis  &c.  Packet  Co.  v.  Buck-  quired  to  change,  and  is  liable  if 
ner  (Ky.),  57  S.  W.  Rep.  482.  It  has  they  are  induced  by  the  conductor 
been  held  that  a  contract  for  the  to  enter  a  place  of  danger  in  the 
transportation  of  live  stock  which  company's  yard,  and  are  there  in- 
requires  the  owner  to  care  for  them,  jured  without  want  of  due  care  on 
imposes  upon  the  railroad  company  their  part:  Chicago  &c.  R.  Co.  v. 
the  obligation  to  afford  him  reason-  Winters,  65  111.  App.  435.  Where 
able  opportunities  and  facilities  to  the  action  was  predicated  upon  the 
do  so;  and  if  it  refuses  to  detain  negligence  of  the  railroad  company 
its  train  long  enough  at  a  proper  in  injuring  the  plaintiff  by  knock- 
stopping  place  to  enable  him  to  feed  ing  him  from  a  stock  car  while  he 
and  water  the  stock  and  return  to  was  leaving  it,  it  was  not  error  to 
the  caboose,  it  can  not  avoid  liabili-  exclude  a  contract  between  the 
ty  for  injuries  sustained  by  him  in  plaintiff  and  the  defendant  provld- 
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liable  in  damages  to  such  a  person,  where  he  is  injured  by  a  sudden 
motion  of  the  train  while  he  is  boarding  a  car,  if  the  engineer  sees 
him  approaching  the  train  under  such  circumstances  as  to  create  a 
reasonable  inference  that  he  is  about  to  board  it.'"'  So,  it  has  been  well 
held  that  where  such  a  stockdrover  has  got  off  the  train  to  prod  up 
the  cattle  that  are  lying  down,  it  is  the  duty  of  the  company,  through 
its  servants,  to  give  him  a  suitable  warning  of  its  intention  to  move 
the  train,  and  to  afford  him  reasonable  time  thereafter  to  get  on 
before  moving  the  train.'"^  But  a  railroad  company  is  under  no 
obligation  to  such  a  person  to  stop  its  train  at  the  station  platform 
to  permit  him  to  board  it,  where  its  usual  custom  is  for  shippers  to 
board  the  train  in  the  yard,  and  he,  without  inquiry  as  to  when  or 
from  what  place  the  train  will  start,  goes  to  a  restaurant  to  get  a 
lunch,  and  then  proceeds  to  the  platform.*"* 

§  2910.  Contracts  Limiting  the  Liability  of  the  Carrier  to  Stock- 
men.— It  has  not  been  doubted  since  the  decision  of  the  Supreme 
Court  of  the  United  States  in  leading  cases  cited  in  the  margin,*^" 
that  a  drover  or  stockman  riding  upon  a  railway  train  on  what  is 
called  a  "drover's  pass"  for  the  purpose  of  tending  and  caring  for 
stock  while  in  transit,  is  a  passenger  for  hire,  the  compensation  paid 
to  the  carrier  for  his  transportation  being  included  in  the  sum  paid 
him  for  the  transportation  of  the  stock.  Such  being  his  status  in 
the  eye  of  the  law,  the  attempt  of  the  carrier  to  impose  on  him  a 
contract  by  which  the  carrier  exonerates  itself  from  all  liability  for 
an  injury  to  him,  is  futile,  and  does  not  release  the  carrier  from 
liability  for  any  injury  to  him  received  without  his  own  fault,  which 
is  due  to  the  negligence  of  the  carrier  or  his  servants.  The  carrier 
can  not,  any  more  than  with  an  ordinary  passenger  for  hire,  agree 
to  transport  him  in  safety, — for  such  is  the  intendment  of  the  con- 
tract of  carriage  in  the  eye  of  the  law, — and  at  the  same  time  agree 
that  the  carrier  may  have  permission  to  kill  or  to  injure  him  through 
the  negligence  of  the  carrier  or  its  servants,  without  incurring  re- 
sponsibility to  any  one  for  the  injury  thus  done.*^^ 

ing  for  the  transportation   of   the  ™°  Atchison  &c.  R.  Co.  v.  Worley, 

stock  of  the  plaintiff  and  stipulating  (Tex.  Civ.  App.),  25  S.  W.  Rep.  478. 

that    the    plaintiff    should    ride    in  ""Ohio  &c.  R.   Co.  v.  Brown,  46 

the  caboose  at  his  own  risk,  since  111.  App.  137. 

the  contract  had  no  application  to  ™  Railroad   Co.   v.   Lockwood,   17 

the  issue:     Illinois  &c.  R.  Co.  v.  An-  Wall.  (tJ.  S.)  357;  s.  c.  21  L.  ed.  627. 

derson,  184  111.  294;   s.  c.  56  N.  B.  "'Carroll  v.  Missouri  &c.  R.  Co., 

Rep.  331;  aff'g  81  111.  App.  137.  88  Mo.  239;   s.  c.  57  Am.  Rep.  382; 

^  Pitcher  v.   Lake   Shore  &c.   R.  Ohio  &c.  R.  Co.  v.  Selby,  47  Ind.  471; 

Co.,  40  N.  Y.  St.  Rep.  896;   s.  c.  16  s.  c.  17  Am.  Rep.  719;  Louisville  &c. 

N.  Y.  Supp.  62;  s.  c.  aff'd  137  N.  Y.  R.  Co.  v.  Bell,  18  Ky.  L.  Rep.  735; 

568.  s.  c.  38  S.  W.  Rep.  3  (no  off.  rep.). 
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§  2911.    Contracts  Requiring   Stockman  to   Ride  in   Caboose. — 

Injuries  to  stockmen  have  been  so  frequent  that  railway  companies 
have  found  it  necessary  to  insert  in  the  so-called  "drover's  pass"  a 
written  contract,  generally  signed  by  the  shipper  or  by  the  holder  of 
the  pass,  requiring  him,  while  riding  on  the  train,  to  remain  in  the 
caboose  attached  thereto,  while  a  train  is  moving.  Such  a  stipula- 
tion is  valid  and  binding  upon  the  stockman,  and  if  he  is  killed  in 
consequence  of  its  violation,  under  such  circumstances  that  the  fact 
of  its  violation  is  the  proximate  cause  of  the  injury,  there  can  be  no 
recovery  of  damages.*^^  But  such  a  contract  is  to  receive  a  reason- 
able interpretation.  If  the  stockman  is  bound,  under  the  terms  of 
the  contract  for  the  transportation  of  his  stock,  to  feed  them  and  to 
care  for  them,  he  need  not,  it  has  been  held,  remain  constantly  in  the 
caboose  while  it  is  in  motion.'^'  The  word  "motion"  in  such  a 
contract  means  that  continuous  movement  of  the  cars  toward  their 
destination  which  is  commonly  understood  when  we  speak  of  moving 
trains  or  of  a  train  in  motion,  and  does  not  mean  a  sudden  jolt  or  jar 
of  the  car  while  the  train  is  stationary.^^*  Moreover,  such  a  stipula- 
tion is  manifestly  one  which  may  be  waived  by  the  carrier,  through 
its  conductor,  who  is  master  of  its  train,  as  in  other  cases,'^°  so  as 
to  make  the  carrier  liable  for  an  injury  to  the  shipper  of  a  horse  who. 


As  to  the  liability  of  the  railway 
company  to  a  servant  of  a  shipper, 
who  had  no  knowledge  of  a  con- 
tract between  his  master  and  the 
railway  company  releasing  the  lia- 
bility of  the  company  for  injuries 
to  him, — see  Coppock  v.  Long  Island 
R.  Co.,  89  Hun  (N.  Y.)  186.  A  Ca- 
nadian decision  to  the  effect  that  a 
stipulation  in  a  drover's  pass  exon- 
erating the  carrier  from  liability 
for  the  negligence,  default,  or  mis- 
conduct of  the  carrier  or  its  serv- 
ants, is  valid,  and  available  to  a 
connecting  carrier,  relieving  it  from 
liability  to  the  shipper  for  injuries 
received  in  a  collision  caused  by  the 
negligence  of  the  servant  of  the  con- 
necting carrier  (Bicknell  v.  Grand 
Trunk  R.  Co.  (Can.),  26  Ont.  App. 
431)  happily  does  not  express  the 
American  law.  It  has  been  held 
that  the  provisions  of  a  contract  for 
the  shipment  of  stock,  that  a  per- 
son accompanying  it,  in  passing 
over  or  along  the  car  or  tracks,  shall 
do  so  at  his  own  sole  risk  of  per- 
sonal injuries  from  whatever  cause, 
and  that  the  carrier  shall  not  be  re- 
quired to  stop  or  start  trains  from 


platforms  at  stations  or  depots,  or 
furnish  lights  for  the  safety  of  such 
persons, — involve  only  the  ordinary 
hazards  peculiar  to  the  running  of 
cattle  trains  and  freight  trains,  and 
to  freight  yards,  and  do  not  include 
the  ihazard  from  o  water-spout  neg- 
ligently left  ty  a  fireman  projecting 
over  the  train  after  filling  the  tank 
of  an  engine:  Fitchburg  R.  Co.  v. 
Nichols,  85  Fed.  Rep.  945;  s.  c.  50 
U.  S.  App.  297;  29  C.  C.  A.  500. 

»"Ft.  Scott  &c.  R.  Co.  V.  Sparks, 
55  Kan.  288;  s.  c.  39  Pac.  Rep.  1032; 
Goggin  V.  Kansas  &c.  R.  Co.,  12  Kan. 
416;  Sprague  v.  Missouri  &c.  R.  Co., 
34  Kan.  i51;  Pacific  Express  Co.  v. 
Foley,  46  Kan.  457;  Pennsylvania 
R.  Co.  V.  Langdon,  92  Pa.  St.  21. 

«'=  Texas  &c.  R.  Co.  v.  Reeder,  41 
U.  S.  App.  775;  s.  c.  22  C.  C.  A.  214; 
76  Fed.  Rep.  550;  s.  c.  aff'd  in  170 
U.  S.  530;  42  L.  ed.  1134;  18  Sup. 
Ct.  Rep.  705. 

»"  Texas  &c.  R.  Co.  v.  Reeder,  170 
U.  S.  530;  s.  c.  42  L.  ed.  1134;  18  Sup. 
Ct.  Rep.  705;  aff'g  s.  c.  41  U.  S.  App. 
775;  22  C.  C.  A.  314;  76  Fed.  Rep. 
550. 

^'Post,  §§  3321,  3322. 
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with  the  carrier's  consent,  rides  in  the  car  with  the  horse,  and  is 
therefore  injured  through  the  carrier's  negligence.*^® 

§  2912.  Biding  in  Cars  Other  than  the  Caboose. — It  has  been 
seemingly  well  observed  that  stockmen,  charged  with  the  duty  of 
looking  after  their  stock,  may  ride  in  places  and  positions  and  do 
many  things  on  the  stock  train,  without  being  guilty  of  negligence, 
which,  if  done  by  one  riding  on  a  passenger  train,  would  constitute 
negligence.*^^  But  whether  the  contract  of  carriage  requires  the 
stockman  to  ride  in  the  caboose  while  the  train  is  in  motion,  if,  with 
time  to  do  so,  he  fails  to  get  aboard  the  caboose,  but  boards  a  freight 
car,  and  is  injured  while  riding  thereon, — ^he  is  guilty  of  contributory 
negligence^  though  the  defendant  negligently  fails  to  bring  the  caboose 
within  a  reasonable  distance  of  the  depot.*'^*  But  where  the  stock- 
man was  in  charge  of  a  valuable  horse,  and  the  contract  of  carriage 
required  him  to  take  full  charge  of  it  during  the  transit,  and  it  was 
the  custom  of  persons  in  charge  of  such  animals  to  ride  in  the  freight 
car  with  the  animal,  and  the  conductor  knew  that  he  was  riding  in 
the  car,  and  made  no  objection  to  him  being  there,  he  was  not 
precluded  from  recovering  damages  for  injuries  caused  by  a  negli- 
gent derailment  of  the  car.*^*  The  act  of  riding  in  a  stock  car  when 
it  is  in  motion,  in  violation  of  a  condition  in  the  stockman's  con- 
tract of  transportation,  will  not  preclude  him  from  recovering  dam- 
ages for  injuries  received  while  his  part  of  the  train  is  left  standing 
on  the  track,  and  while  he  is  caring  for  his  stock  as  the  contract  re- 
quires him  to  do;  since,  under  such  circumstances,  the  train  is  not 
deemed  to  be  "in  motion."*^" 

§  2913.  Injuries  to  Stockmen  while  Walking  on  Top  of  Cars.'^^ — 
So,  if  the  stockman  is  authorized  by  the  company  to  pass  along  the 
tops  of  cars  of  the  train,  in  the  discharge  of  his  duties,  the  company 
comes  thereby  under  an  obligation  toward  him  of  maintaining  its 
snow  sheds  high  enough  to  permit  him  to  pass  under  them  in  safety, 
or,  if  that  is  impracticable,  to  warn  him,  either  by  word  or  by  some 

''°  Missouri  &c.  R.  Co.  v.  Cook,  12  ^'  Player  v.  Burlington  &c.  R.  Co., 

Tex.  Civ.  App.   203;    s.  c.  33   S.  W.  62  Iowa  723. 

Rep.  669;  rehearing  denied  in  34  S.  ™  Chicago   &c.   R.   Co.  v.   Lee,   92 

W.  Rep.  178  (no  off.  rep.).  Fed.  Rep.  318;  s.  c.  34  C.  C.  A.  365; 

=^' Kansas  &c.  R.  Co.  v.  White,  67  14  Am.  &  Eng.  Rail.  Cas.    (N.  S.) 

Fed.   Rep.   481    (such   as   stand   on  264. 

platform  when  train  is  in  motion;  ^'' Texas  &c.  R.  Co.  v.  Reader,  170 

climb  ladder  of  stock  car  when  train  U.  S.  530;   s.  c.  42  L.  ed.  1134;   18 

is  in  motion;    get  on  top  of  train  Sup.  Ct.  Rep.  705;  aff'g  s.  c.  41  U.  S. 

and  walk  back  to  caboose,  or  ride  App.  775;   22  C.  C.  A.  314;   76  Fed. 

on  top  of  car  for  some  distance  un-  Rep.  550. 

til  train  stops).  *^Thls  section  is  cited  in  §  2965. 
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other  means,  of  the  approach  of  the  train  to  such  a  shed.*''^  No 
doubt,  if  it  is  the  custom  of  the  railroad  company  to  transport  its 
stockmen  on  the  top  of  its  cars,  this  may  be  shown  to  rebut  the  pre- 
bumption  of  contributory  negligence,  in  a  case  where  a  stockman,  so 
riding,  is  thrown  down  and  killed  by  a  sudden  jar  caused  by  the  loco- 
motive removing  the  "slack"  of  the  train.^^^  But,  as  elsewhere 
seen,*^*  contributory  negligence  is  generally  ascribed  to  the  act  of  a 
stockman,  or  other  person  riding  upon  a  freight  train,  of  walking 
or  standing  on  the  top  of  the  train, — this  being  a  highly  dangerous 
position,  which  no  passenger  has  the  right  to  assume  except  in  case 
of  necessity.*^° 

§  2914.  Injuries  Received  by  Sudden  Jolts  and  Jars  while  the  Train 
is  at  a  Standstill. — The  relation  of  carrier  and  passenger,  between 
a  railroad  company  and  one  riding  on  a  drover's  pass,  is  not  suspend- 
ed while  the  car  in  which  his  stock  is  loaded  is  waiting  until  another 
train  can  be  made  up  to  forward  it  to  its  destination.^^"  A  stockman 
who  is  informed  by  a  trainman  in  authority  that  the  train  will  re- 
main standing  at  a  certain  point  for  some  time,  and  is  directed  to 
look  after  the  stock  at  that  time,  has  a  right  to  assume  that  the  train 
will  not  be  moved  without  notice  to  Mm;  and  he  is  not  guilty  of  con- 
tributory negligence  in  assuming  a  position,  while  in  the  perform- 
ance of  such  duty,  which  is  dangerous  in  case  the  train  is  started 
without  warning.*^' 

«-=  Nelson  v.  Southern  &c.  R.  Co.,  «"=Tibby  v.  Missouri  &c.  R.  Co.,  82 

18  Utah  244;  s.  c.  55  Pac.  Rep.  364;  Mo.  292. 

5  Am.  Neg.  Rep.  254;  14  Am.  &  Bng.  '-'Post,  §§  2965,  2966. 

Rail.  Cas.  (N.  S.)  374.     It  was  there-  '=»  Chicago  &c.  R.  Co.  v.  Elliott,  20 

fore  held,  on  an  earlier  appeal  in  L.  R.  A.  82;  s.  c.  55  Fed.  Rep.  949. 

the  case  just  cited,  that  a  person  in  ™  St.  Louis  &c.  R.  Co.  v.  Nelson 

charge  of  live  stock  on  a  railroad  (Tex.  Civ.  App.),  44  S.  W.  Rep.  179 

train,   who,    while   the   train    is   in  (no  off.  rep.). 

motion,    incautiously    and    without  '^'  Missouri  &c.  R.  Co.  v.  Jahn,  18 

the   exercise   of  ordinary   care   and  Tex.  Civ.  App.  74;  s.  c.  43  S.  W.  Rep. 

prudence,  such  as  a  man  of  reason-  575.  _     To  the  same  effect  see  Interna- 

aWe  care  and  foresight  would  under  tional  &c.  R.  Co.  v.  Armstrong,  4  Tex. 

similar   circumstances   exercise,   at-  Civ.  App.  146;   s.  c.  23  S.  W.  Rep.  236. 

tempts  to  pass  from  the  stock  cars  In  a  similar  case  the  facts  were  that 

to  the  caboose,   over  tops  of  inter-  the  plaintiff  was  travelling  on  the 

mediate    cars    of    unequal    height,  defendant's  road  on  a  drover's  pass 

while  the  train  is  passing  through  as  the  shipper's  agent  in  charge  of 

snow  sheds  in  a  storm  so  severe  as  his  cattle.     Part  of  his  duty  was  to 

to  tax  all  his  energies  to  maintain  "punch   up"    cattle   when   they   got 

his    footing,    which    act    caused    or  down    in    the    cars.     As    the    train 

contributed  to  his  death,  and  became  neared  a  station   the  conductor  in- 

the    proximate     cause     thereof,     is  formed  the  plaintiff  that  there  were 

guilty   of    such    contributory   negli-  some  cattle  down  and  that  he  would 

gence  as  will  prevent  a  recovery:  have  time  to  punch  them  up  when 

Nelson  v.   Southern  &c.  R.   Co.,   15  the    train    stopped.     While    at    the 

Utah  325;  s.  c.  49  Pac.  Rep.  644.  station  the  engine  was  disconnected 
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§  2915,    Injuries  to  Stockmen  in  Attempting  to  Alight. — It  has 

been  well  held  that  the  conductor  of  a  freight  train  is  chargeable  with 
knowledge  that  a  shipper  of  stock,  riding  in  the  caboose,  has  a  right, 
under  the  contract  of  shipment,  to  get  off  at  intermediate  stations  at 
which  the  train  stops  to  examine  his  stock,  and  is  bound  to  know  that 
if  such  shipper  is  led  to  believe  that  the  train  has  reached  and  stopped 
at  such  station,  he  may  attempt  to  alight.*^*  Where  the  evidence 
was  to  the  effect  that,  upon  the  train  reaching  a  point  where  a  stock- 
man, so  riding,  might  lawfully  leave  it,  and  he  was  not  directed  by 
the  trainmen  on  which  side  to  alight,  but  was  permitted  to  alight 
upon  the  side  where  there  was  danger,  known  to  them  but  not  to  him, 
as  to  which  they  gave  him  no  warning  or  caution,  and  he  was  injured 
in  consequence  of  it,  there  was  a  question  of  negligence  to  go  to  the 
jury.'^* 

§  2916.  Speed  of  Stock  Trains. — As  already  seen,  the  general  rule 
is  that  no  rate  of  speed  in  a  railway  train  is  negligent  as  matter  of 
law,*'"  but  the  law  wisely  leaves  the  question  to  a  jury  where  the 
evidence  raises  any  doubt  about  it,  to  be  resolved  in  view  of  the  facts 
of  each  particular  case.  This  rule  was  applied  in  one  case  where  a 
man,  riding  in  the  caboose  of  a  freight  train  which  carried  his  stock, 
was  injured  by  the  derailment  of  the  train  while  running  at  a  speed 
of  forty  miles  an  hour,  the  track  being  in  good  condition  and  the 
cars  properly  equipped.  It  was  held  that  the  question  whether, 
under  such  circumstances,  to  run  the  train  at  such  a  rate  of  speed 
was  negligent,  would  depend  upon  other  circumstances,  such  as  the 
size  of  the  train,  the  manner  of  loading  the  cars,  the  danger  of  col- 

and  run  to  the  coal  shed,  and,  in  re-  Co.  v.  Jahn,  18  Tex.  Civ.  App.  74;  s. 
connecting  It,  it  struck  the  cars  with  c.  43  S.  W.  Rep.  575. 
such  violence  that  it  threw  the  ^  International  &c.  R.  Co.  v. 
plaintifC  from  his  balance,  as  he  was  Downing,  16  Tex.  Civ.  App.  643;  s.  c. 
attempting  to  pass  between  two  cars  41  S.  W.  Rep.  190.  Plaintiff  was  in- 
to reach  a  cow  that  was  down,  and  formed  by  the  conductor,  the  train 
caused  the  injuries  for  which  he  having  stopped,  that  they  were  at  a 
sued.  No  signal  or  warning  was  certain  station.  He  thereupon  went 
given.  The  Court  of  Civil  Appeals  out  and,  in  the  dark,  stepped  off  the 
of  Texas  held  that  this  was  actiona-  caboose  and  fell  from  a  trestle 
ble  negligence  on  the  part  of  the  thirty  feet  high  on  which  the  ca- 
company;  that  the  plaintiff  was  jus-  boose  had  stopped.  It  was  held  that 
tified  in  relying  on  the  conductor's  he  was  entitled  to  recover, 
statement  that  they  would  have  time  *"*  Chicago  &c.  R.  Co.  v.  Winters, 
to  punch  up  the  cattle  before  the  175  111.  293;  s.  c.  51  N.  B.  Rep.  901; 
train  was  moved,  and,  though  he  aff'g  s.  c.  65  111.  App.  435.  As  to 
could  have  seen  the  engine  ap-  passenger  alighting  on  the  wrong 
preaching  if  he  had  looked,  it  was  side  of  the  train,  see  post,  §  3046. 
not  contributory  negligence  for  him  ^'^  Ante,  §  2827;  Vol.  II,  §§  1873, 
not  to  have  looked :    Missouri  &c.  R.  1893,  et  seg. 
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lision  with  animals  or  teams  at  highway  grade-crossings,  the  im- 
proper loading  or  unloading  of  cars,  and  the  like.^" 

§  2917.  Duty  to  Warn  Stockman  of  Danger  Unknown  to  Him,  but 
Known  to  the  Trainmen. — As  already  seen,*^^  this  duty  arises  in 
favor  of  any  passenger,  except  where  the  danger  is  Just  as  obvious  to 
the  passenger  as  to  the  trainmen.  Still  less  will  the  carrier  be  justi- 
fied in  inviting  such  a  passenger  into  a  position  of  peril;  and  if  he 
complies  with  the  invitation  to  his  harm,  contributory  negligence 
will  not  ordinarily  be  imputed  to  him,  unless  the  danger  is  glaring.*'^ 
On  the  other  hand,  the  fact  that  the  conductor  of  a  train  in  which 
a  shipper  of  stock  is  riding,  knows  or  ought  to  know  of  the  shipper's 
danger,  does  not  create  a  liability  on  the  part  of  the  company  for  the 
damages  sustained  by  him,  unless  the  conductor  negligently  fails  to 
warn  him,  and  unless  such  failure  is  the  proximate  cause  of  the 
injury.^^* 

§  2918.  Stockman  Riding  upon  the  Engine. — ^A  shipper  of  live 
stock,  who  is  entitled,  as  such,  to  ride  in  the  caboose  of  the  freight 
train,  who,  without  invitation,  mounts  the  engine  on  the  starting  of  the 
train,  under  the  belief  that  he  will  not  be  able  to  get  into  the  caboose, 
in  violation  of  a  rule  of  the  company  forbidding  persons  other  thaa 
specified  employes  from  riding  on  the  engine,  takes  the  risks  of  the 
exposed  situation,  and  the  only  obligation  of  the  company  is  to  pro- 
tect him  from  injury  wantonly  inflicted  by  its  employes.^'* 

§  2919.  Other  Contributory  Negligence  of  the  Stockman. — ^The 
fact  that  one  accompanying  a  stock  train  as  agent  of  a  shipper  to 

'"Pennsylvania  Co.  v.  Newmeyer,  &c.  R.  Co.,  132  Mo.  565;  s.  c.  3  Am. 

129  Ind.  401;  s.  c.  28  N.  E.  Rep.  860.  &  Eng.  Rail.  Gas.   (N.  S.)  323;  Chl- 

^  Ante,  §  2843,  et  seq.  cage   &c.   R.   Co.   v.   Michie,   83   111. 

™  Chicago  &c.  R.  Co.  v.  Winters,  427.     As  to  contributory  negligence 

175  111.  293;  s.  c.  51  N.  E.  Rep.  901;  in   riding  on   the  engine,   see  post, 

aff'g  s.  c.  65  111.  App.  435.  §  2943.     A    railroad    company    has 

*^  Missouri  &c.  R.  Co.  v.  Cook,  8  been  held  guilty  of  negligence  where 

Tex.  Civ.  App.  376;    s.  c.  27  S.  W.  a  stockman,  who  was  riding  upon 

Rep.  769.     In  this  case  the  plaintiff  the  engine  by  the  direction  of  the 

was  riding  in  the  first  section  of  a  engineer,  was  killed  in  a  collision 

freight    train    running    about    five  with    a    train    of    another    railroad 

minutes   ahead   of   the   second    sec-  company;  and — the  doctrine  of  com- 

tion.     The  first  section  had  to  stop  parative   negligence   being   then   in 

on  account  of  the  air  brakes  getting  vogue  in  the  particular  jurisdiction, 

out  of  order  and  "setting."     It  was  — it  was  held  that  it  was  not  a  good 

run  into  by  the  second  section  and  defense  that  the  other  railroad  com- 

the  plaintiff  was  injured.  pany  was  more  negligent  than  the 

*^ Mobile  &c.  R.  Co.  v.  Bogie,  101  company    carrying    the    stockman: 

Tenn.  40;    s.  c.  46  S.  W.  Rep.  760.  Union  &c.   R.   Co.   v.   Shacklet,   119 

See,  also.  Aufdenberg  v.  St.  Louis  111.  232;  s.  c.  8  West.  Rep.  63. 
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look  after  his  stock,  was  attending  to  the  stock  of  another  shipper 
at  the  time  of  an  injury  to  him,  has  been  held  immaterial  on  the 
question  of  his  contributory  negligence,  where  he  was  acting  under 
the  instructions  of  one  who,  with  the  acquiescence  of  the  conductor, 
was  authorized  by  the  several  shippers  to  direct  each  agent  to  look 
after  any  animal,  regardless  of  who  might  be  its  owner.*^^ 

§  2920.  Other  Negligent  Injuries  to  Stockmen. — Eailroad  com- 
panies have  been  held  liable,  on  the  footing  of  negligence,  to  stock- 
drovers  accompanying  their  cattle,  under  the  following  circum- 
stances:— Where  the  drover,  properly  on  the  top  of  the  cars,  at- 
tempted to  descend  by  way  of  a  ladder  between  two  cars,  and  was 
caught  between  them  by  their  coming  together,  because  of  the  absence 
of  bumpers f^''  where  the  trainmen  directed  a  stockdrover  to  ride 
on  the  tender  of  the  engine  in  a  stock  yard  where  trains  and  engines 
were  "running  wild,"  and  a  collision  ensued,  injuring  him;^^'  where 
the  trainmen  failed  to  warn  a  stockdrover  upon  entering  a  snow- 
shed,  which  was  not  high  enough  to  permit  the  passage  of  a  person 
standing  upright  upon  a  box  car,  along  the  top  of  which  he  was 
obliged  to  pass  in  caring  for  his  stock  ;*^'  where  the  plaintifE's  evi- 
dence, though  contradicted,  tended  to  show  that  he  had  entered  one 
of  the  cars  to  look  after  his  cattle,  and  that,  while  therein,  the  car 
was  suddenly  moved  a  few  feet  and  was  then  suddenly  stopped  with- 
out warning,  throwing  the  weight  of  part  of  the  cattle  against  him, 
pushing  him  against  a  trough,  and  injuring  him  in  the  abdomen, — 
with  the  conclusion  that  the  court  properly  refused  to  direct  a  ver- 
dict for  the  defendant  ;^*°  where  a  drover  was  injured  by  the  backing 
of  a  train  against  a  car  while  he  was  standing  in  the  door  of  it,  at- 
tempting to  close  it,  so  as  to  prevent  the  animals  from  getting  out 
of  it.^" 

«="  Missouri  &c.  R.  Co.  v.  Jahn,  18  '^  Saunders  v.  Southern  &c.  Co.,  13 

Tex.  Civ.  App.  74;  s.  c.  43  S.  W.  Rep.  Utah  275;  s.  c.  44  Pac.  Rep.  932;  4 

575.  Am.  &  Eng.  Rail.  Cas.  (N.  S.)  13. 

»"New  York  &c.  R.  Co.  v.  Blum-  «°  Texas  &c.  R.  Co.  v.  White,  101 

enthal,  57  111.  App.  538.  Fed.  Rep.  928. 

»"  Union  &c.  R.  Co.  v.  Shacklet,  19  "^  Illinois  &c.  R.  Co.  v.  Anderson, 

lU.  App.  145;  s.  c.  aff'd  119  III.  232;  81  111.  App.  137. 
8  West.  Rep.  62. 
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§  2922.  Application  of  the  Doctrine  of  Contributory  Negligence  in 
the  Case  of  Injuries  to  Passengers.^ — Applying  the  general  rule  of 
courts  of  the  common  law,  which  denies  a  recovery  of  damages  where 
the  plaintiff  or  the  person  injured  was  guilty  of  negligence  which 
directly,  proximately  and  materially  contributed  to  the  injury/  we 
find  that,  notwithstanding  the  extraordinary  degree  of  care  which 
the  law  imposes  upon  a  carrier  of  passengers,^  and  notwithstanding 
the  fact  that  the  law  puts  upon  the  passenger  himself  no  higher  ob- 
ligation, in  attending  to  his  own  safety,  than  the  rule  of  ordinary 
care,*  yet  nevertheless,  if  the  passenger,  notwithstanding  the  negli- 
gence of  the  carrier,  might  have  averted  the  injury  to  himself  by  the 
exercise  of  ordinary  care  on  his  part,  such  ordinary  care  being  meas- 
ured and  judged  by  all  the  circumstances  of  the  case, — ^he  can  not 
recover  damages  from  the  carrier.^  But,  in  the  application  of  the 
doctrine  of  contributory  negligence  in  cases  of  injuries  to  passengers, 
it  is  to  be  constantly  kept  in  mind  that  the  law  imposes  upon  the 
carrier  and  the  passenger  an  unequal  obligation:  upon  the  carrier 
the  obligation  of  extraordinary  care,"  upon  the  passenger  the  obliga- 
tion of  no  more  than  ordinary  or  reasonable  care.  If,  therefore,  the 
passenger  might  have  averted  the  injury  to  himself  by  the  exercise  of 
an  extraordinary  degree  of  care  in  attending  to  his  own  safety,  he 
may  nevertheless  recover  damages,  although  the  failure  to  exercise 
such  a  degree  of  care  contributed  to  his  injury.'^  The  measure  of  the 
passenger's  duty  being  ordinary  care,  it  has  been  held  that  slight  in- 
attention on  his  part,  which  is  not  the  proximate  cause  of  an  injury 
to  him  resulting  from  the  gross  negligence  of  the  railway  company, 
does  not  bar  a  recovery  for  such  negligence,  although  ordinary  negli- 
gence on  his  part  would  be  such  a  bar.^ 

§  2923.  Application  of  the  Doctrine  of  Davles  v,  Mann — Prior  and 
Subsequent  Negligence." — Outside  of  these,  some  other  general  prin- 

'This  section  is  cited  in  §  2741.  Nulty,  64  111.  App.  549;  3.  c.  1  Chic. 

'  Vol.  I,  §  169,  et  seq.  L.  J.  Wkly.  373. 

"Ante,  §  2722.  'Ante,  §  2722. 

*  Morrissey  v.  Wiggins'  Ferry  Co.,  ,    '  Tobin    v.    Omnibus    Cable    Co. 

43  Mo.  380;  s.  c.  Thomp.  Carr.  Pass.  (Cal.),  34  Pac.  Rep.  124. 
243;    Tobin  v.   Omnibus   Cable   Co.        'Atchison  &c.  R.  Co.  v.  Hughes, 

(Cal.),  34  Pac.  Rep.  124;  Wallace  v.  55  Kan.  491;  s.  c.  40  Pac.  Rep.  919. 

Wilmington   &c    R.    Co.,    8    Houst.  In  an  action  against  a  carrier  to  re- 

(Del.)  529;  s.  c.  18  Atl.  Rep.  818.  cover  for  personal  injuries,  an  in- 

°  Wallace   v.    Wilmington    &c.    R.  struction    that    plaintiff's    omission 

Co.,  8  Houst.  (Del.)  529;  s.  c.  18  Atl.  to  look  out  for  her  own  safety  was 

Rep.   818;    Atchison   &c.   R.    Co.   v.  not  negligence,  is  erroneous:      Sa- 

Hughes,  55  Kan.  491;   s.  c.  40  Pac.  vannah  &c.  R.  Co.  v.  Flaherty,  110 

Rep.  919;  Werner  v.  Chicago  &c.  R.  Ga.  335;  s.  c.  35  S.  E.  Rep.  677. 
Co.,  105  Wis.  300;  s.  c.  81  N.  W.  Rep.        'This  section  is  cited  in  §§  3512, 

416;  West  Chicago  St.  R.  Co.  v.  Mc-  3521,  3563,  3578,  3596. 
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ciples  relating  to  contributory  negligence  should  be  considered.  One 
of  these  is  that  the  negligence  of  the  plaintiff,  or  thai,  of  the  person 
injured,  does  not  bar  recovery,  unless  it  was,  in  theory  of  law,  the 
proximate  or  direct  cause  of  the  injury.  The  doctrine  of  some  of  the 
courts  that  there  can  be  no  recovery  of  damages  sustained  through 
the  negligence  of  the  defendant  where  the  plaintiff  or  person  injured 
is  in  the  least  fauW  has  not  met  with  general  concurrence,  especially 
in  the  case  of  injuries  to  passengers  sustained  through  the  negligence 
of  other  carriers.  On  the  contrary,  the  rule  in  which  the  courts  gen- 
erally concur  is  that,  although  the  passenger's  misconduct  may  have 
contributed  remotely  to  the  injury,  yet  if  the  carrier's  misconduct  was 
the  immediate  cause  of  it,  and  if  by  the  exercise  of  prudence  the  car- 
rier could  have  prevented  it,  he  is  not  excused ;  and  that  it  ought  to  be 
left  to  the  jury  to  say  whether,  notwithstanding  the  imprudence  of  the 
passenger,  the  carrier  could  not,  by  the  exercise  of  reasonable  dili- 
gence, have  averted  the  injury  to  the  passenger.^^  This  doctrine  is 
really  an  outgrowth  of  the  doctrine  of  a  leading  case  where  a  man 
had  negligently  hoppled  his  ass  and  left  it  grazing  in  the  public  high- 
way, and  where  the  servant  of  another  man  negligently  drove  his 
horse  and  wagon  against  the  animal  and  killed  it.  Here  it  was  held 
that,  although  it  was  an  illegal  act  on  the  part  of  the  plaintiff  so  to 
expose  his  animal  to  danger  in  the  highway,  yet  if  the  servant  of  the 
defendant  could  nevertheless  have  avoided  injuring  it  through  the 
exercise  of  ordinary  care,  the  plaintiff  was  entitled  to  recover  dam- 
ages.^^  As  the  author  has  frequently  suggested  in  other  relations, 
the  rule  of  law  which  protected  the  ass  of  Davies,^'  the  oysters  of  the 
town  of  Colchester,^*  and  the  hogs  of  Kerwhaker,^^  which  protects 
travellers  at  railway  crossings,  and  which  is  generally  applied  for  the 
purpose  of  protecting  either  persons  or  property  when  negligently 
exposed  to  injury, — will  protect  a  passenger  upon  the  vehicle  or  prem- 
ises of  a  common  carrier,  whenever  the  situation  of  the  passen- 
ger is  such  that  the  rule  can  be  made  applicable.  So  applied,  the 
rule,  negatively  stated,  is  that  the  carrier  is  not  to  be  com- 
pelled to  pay  damages  for  an  injury  to  the  passenger  where  the  neg- 
ligence of  the  passenger  contributed  directly,  proximately  or  ma- 
terially to  the  injury,  unless  the  carrier  or  his  servants  knew,  or  by 

"Vol.  I,  §  170.  545;   s.  c.  2  Thomp.  Neg.,  1st  ed.. 

"  Morrissey  v.  Wiggins  Perry  Co.,  1105.    See  Vol.  I,  §  235,  et  seq. 

43  Mo.  380;  s.  c.  Thomp.  Carr.  Pass.  "Davies  v.  Mann,  supra. 

243;  Carri CO  V.  West  Virginia  &c.  R.  "Colchester  v.   Brooke,   7   Q.   B. 

Co.,  35  W.  Va.  389;    s.  c.  14  S.  B.  339. 

Rep.  12;  11  Rail.  &  Corp.  L.  J.  64.  >=Kerwhaker  v.  Cleveland  &c.  R. 

"Davies  v.  Mann,  10  Mess.  &  W.  Co.,  3  Ohio  St.  172;  s.  c.  1  Thomp. 


Neg.,  1st  ed.,  472. 
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due  attention  to  their  duties  might  have  known/*  of  the  negligence 
of  the  passenger  in  time  to  have  saved  him  from  the  injurious  conse- 
quences of  it.  To  give  an  apt  illustration  of  the  doctrine  in  the  re- 
lation of  carrier  and  passenger,  it  is  a  rule,  as  elsewhere  seen,^''  that 
if  a  passenger  voluntarily  puts  himself  in  an  improper  or  dangerous 
position  on  the  vehicle  of  the  carrier,  he  assumes  the  risk  ordinarily 
incident  to  that  position;  but  he  does  not  thereby  forfeit  his  right 
to  care  on  the  part  of  the  carrier;^*  and  his  misconduct  does  not  ex- 
cuse the  carrier  in  failing  to  exercise  at  least  ordinary  care  to  avoid 
injuring  him,  after  discovering  his  exposed  position.^®  But  it  can  not 
escape  attention  that  this  doctrine,  which  is  generally  called  into 
play  in  the  case  of  collisions  of  vessels  at  sea,  collisions  of  travellers 
on  the  highway,  and  collisions  between  travellers  and  railway  trains, 
is  of  far  less  frequent  application  in  the  case  of  injuries  to  passengers 
through  the  negligence  of  the  carrier.  Again,  the  contributory  negli- 
gence of  the  passenger  is,  in  general,  a  defense  to  the  earrie^'  only 
where  it  can  be  applied,  so  to  speak,  as  an  offset  to  his  negligence. 
Generally  speaking,  this  defense  has  no  relevancy  where  the  act  of 
the  carrier  is  an  affirmative  and  unlawful  act  of  trespass,  as  in  the  case 
of  the  ejection  of  a  passenger  from  a  railway  train  with  excessive  force 
and  violence;^'*  though  even  here  he  would  be  precluded  from  recover- 
ing damages  accruing  from  his  subsequent  negligence j^'^  and,  on  the 
other  hand,  his  subsequent  negligence  might  be  pleadable  in  reduction 
of  damages.^^ 

§  2924.  Whether  Contributory  Negligence  in  this  Relation  is  a  Sub- 
stantive Defense  which  must  be  Pleaded  and  Proved. — This  ques- 
tion must  be  variously  answered,  according  to  the  rule  obtaining  in 
the  particular  jurisdiction.^*  In  Iowa,  the  established  doctrine  is 
that  a  person  seeking  to  recover  damages  of  a  common  carrier  for  a 
personal  injury,  must  prove,  not  only  the  negligence  of  the  defend- 
ant, but  that  he  did  not,  by  his  want  of  ordinary  care,  contribute  to 
the  injury.^*  It  was  therefore  held  not  error  to  refuse  the  following 
instruction:  "The  law  presumes  that  a  passenger,  while  being  con- 
veyed by  the  carrier,  acts  with  ordinary  care,  and  that  presumption  will 

"Vol.  I,  §  239.  Ind.  221;  s.  c.  5  Rail.  &  Corp.  L.  J. 

"Post,  §  2942,  et  seg.  521;  20  N.  E.  Rep.  775. 

"Willmot  V.  Corrlgan  &c.  R.  Co.,  ^'Vol.  I,  §  251. 

106  Mo.  535;  s.  c.  17  S.  W.  Rep.  490.  ^''Vol.  I,  §  251. 

"  Carri'co  v.  West  Virginia  &c.  R.  ^  Vol.  I,  §  364,  et  seq. 

Co.,  35  W.  Va.  389;  s.  c.  11  Rail.  &  "Patterson  v.  Burlington  &c.  R. 

Corp.  L.  J.  64;  14  S.  E.  Rep.  12.  Co.,  38  Iowa  279;  Murphy  v.  Chicago 

"Chicago  &c.  R.  Co.  v.  Bills,  118  &c.  R.  Co.,  45  Iowa  661;   Bonce  v. 

Dubuque  Street  R.  Co.,  53  Iowa  278. 
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prevail,  unless  the  evidence  in  the  case  shows  to  the  contrary.  There- 
fore, in  this  case  it  will  be  presumed  that  Mrs.  Bonce  was  acting 
with  ordinary  care  and  prudence  at  the  time  of  the  alleged  injury, 
unless  the  contrary  has  been  proved."^^ 

§  2925.  Eule  where  the  Inference  of  Contributory  Negligence 
Arises  out  of  the  Plaintiff's  Own  Testimony. — But,  outside  of  any 
question  of  pleading,  or  of  the  burden  of  proof,  where  an  unavoidable 
inference  of  contributory  negligence  arises  out  of  the  testimony  of 
the  plaintiff  and  of  his  witnesses,  it  is  plain  that  this  will  operate, 
as  matter  of  law,  to  defeat  his  recover]',  and  that  it  would  be  a  re- 
proach to  the  administration  of  justice  if  it  did  not.^"  When,  there- 
fore, a  state  of  facts  showing  that  the  contributory  negligence  of 
the  person  injured  was  the  efficient  cause  of  the  injury,  arises  out  of 
the  evidence  of  the  plaintiff,  the  defendant,  upon  this  evidence,  is 
entitled  to  a  nonsuit  ;^^  but  if  he  does  not  ask  for  this,  and  if  the 
evidence  which  he  himself  introduces  helps  out  the  plaintiff's  case, 
he  will  not,  on  account  of  any  infirmity  in  the  plaintiff's  testimony, 
be  entitled  to  a  nonsuit  at  the  close  of  the  whole  case. 

§  2926.  Want  of  Care  on  the  Part  of  the  Passenger  must  Contrib- 
ute Materially  and  Directly  to  the  Injury. — That  a  want  of  ordinary 
or  reasonable  care  on  the  part  of  the  passenger  must  have  contributed 
materially  and  directly  to  the  injury  in  respect  of  which  he  sues, 
in  order  to  defeat  his  right  of  action,^*  is  a  legal  truism  which  will 
find  copious  illustrations  in  this  chapter.  To  illustrate  the  mean- 
ing of  the  proposition,  let  us  suppose  that  the  passenger  is,  contrary 
to  the  rules  of  the  company,  and  in  obvious  indifference  to  his  own 
safety,  riding  in  a  place  of  danger  on  a  railway  train ;  jet  if  his  neg- 
ligence in  that  particular  does  not  contribute  to  his  injury  or  death, 
it  will  not  bar  a  recovery,- — as  where  a  bridge  breaks  down  and  all 
on  board  the  train  are  overwhelmed  in  a  common  calamity.  A  state- 
ment of  the  rule  which  is  the  same  in  substance,  though  not  in 
words  is,  that  in  order  to  preclude  a  recovery  by  a  passenger,  for 
an  injury  received  while  riding  on  the  vehicle  of  the  carrier,  he 
must  himself  have  contributed  "substantially  or  directly"  to  the 
injury.  To  embody  this  phrase  in  an  instruction  to  the  jury,  in  an 
action  for  damages  for  such  an  injury,  has  been  held  not  erroneous.^' 

^  Bonce   v.    Dubuque   &c.   R.    Co.,  ^  Citizens'  St.  R.  Co.  v.  Twiname, 

iupra.  Ill  Ind.  587;  s.  c.  13  N.  E.  Rep.  55. 

^«Vol.  I,  §  432.  ™  Trumbull  v.   Brlckson,   97   Fed. 

"  Dietrich  v.  Baltimore  &c.  R.  Co.,  Rep.  891. 
58  Md.  347. 
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The  meaning  may  be  extracted  from  the  facts  of  the  case.  The 
plaintiff,  a  passenger  in  a  crowded  car  of  the  defendant,  gave  up  his 
seat  to  an  old  woman.  An  accident  took  place  in  which  he  was  hurt. 
If  he  had  retained  his  seat,  he  would  not  have  been  hurt.  It  was 
held  that  the  act  was  not  to  be  imputed  to  him  as  negligence,  and 
was  not  the  proximate  cause  of  the  injury  which  befell  him;^"  and 
the  propriety  of  this  conclusion  is  perfectly  plain,  when  it  is  re- 
membered that  proximate  cause  is  probable  cause,  and  that  remote 
cause  is  improbable  cause,  and  when  it  is  reflected  that  no  one 
giving  up  his  seat,  in  the  exercise  of  a  proper  act  of  courtesy  or 
humanity,  to  an  old  woman,  could  anticipate  that  by  so  doing  he  was 
placing  himself  in  a  position  of  greater  danger.  On  a  similar  princi- 
ple, it  can  not  be  regarded  as  negligence  as  matter  of  law,  for  a 
passenger  on  a  train  to  leave  his  seat  in  the  coach  and  stand  on  the 
platform  of  the  baggage  car  just  ahead  of  it ;  and  if,  while  in  this  situ- 
ation, he  is  shot  by  the  accidental  discharge  of  a  pistol  in  the  hands  of 
the  conductor  of  the  train,  he  will  not  be  precluded,  by  reason  of  his 
contributory  negligence,  from  recovering  damages  from  the  com- 
pany.'^ And,  on  principle,  even  if  such  an  act  on  the  part  of  the 
passenger  could  be  deemed  negligent,  it  could  not  be  regarded  as  the 
proximate  cause  of  such  an  injury;  since  such  an  injury  could  not  be 
anticipated  by  a  passenger,  and  it  might  as  well  be  visited  upon  him 
while  seated  in  the  coach,  as  while  out  upon  the  platform. 

§  2927.  Passenger  Acting  Erroneously  under  Impulse  of  Fear  Pro- 
duced by  Negligence  of  the  Carrier.^^ — It  is  a  principle  of  obvious 
justice  that  one  person  can  not  impute  negligence  to  the  act  of  an- 
other, which  act  has  been  induced  by  the  negligent  or  wrongful  act 
or  omission  of  the  former;  and  this  rule  applies  as  between  carrier 
and  passenger.^^  It  follows  that  where  the  passenger  acts  erroneously 
under  a  sudden  impulse  of  fear  produced  by  the  negligence  of  the 
carrier  or  his  servants,  in  consequence  of  which  erroneous  action  the 
passenger  is  killed  or  injured,  whereas  he  would  have  escaped  un- 
harmed but  for  the  same, — there  may  be  a  recovery  of  damages;  for 
here,  though  the  error  of  the  passenger  is  nearer  in  time  to  the  hurt 
which  he  receives  than  is  the  negligence  of  the  carrier,  yet  in  a  jurid- 
ical sense  it  is  more  remote.  Perhaps  it  is  a  better  statement  of  this 
doctrine  to  say  that,  in  theory  of  law,  the  passenger  is  not  guilty  of 
contributory  negligence  at  all,  but  that  his  error  is  the  natural,  and 

™  Trumbull  v.  Erickson,   97  Fed.  ==  This  section  is  cited  in  §§  2951, 

Rep.  891.  2983,  3025,  3558,  3631. 

'^  Gerstle  v.  Union  &c.  R.  Co.,  23  '^  Schultze  v.  Missouri  &c.  R.  Co., 

Mo.  App.  361.  32  Mo.  App.  438. 
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consequently  the  blameless  consequence  of  the  fault  of  the  carrier.'* 
The  real  rule  proceeds  upon  the  theory  that  the  misconduct  of  the 
carrier  has  produced  the  erroneous  action  of  the  passenger,  and  that 
it  does  not  therefore  lie  in  the  mouth  of  the  carrier  to  defend  an 
action  for  damages  on  the  ground  of  such  erroneous  action,  thereby 
taking  advantage  of  his  own  wrong.  In  other  words,  it  does  not 
lie  in  his  mouth  to  say  to  the  injured  passenger:  "You  shall  not 
have  damages,  because  you  did  not  act  with  reasonable  care,"  if  the 
misconduct  of  the  carrier  paralyzed  the  nerves  or  destroyed  the  voli- 
tion of  the  passenger,  so  that  he  became  incapable  of  acting  with  that 
care  which  persons  under  other  circumstances  employ .^^  This  prin- 
ciple does  not,  of  course,  relieve  the  passenger  from  the  burden  of 
proving  that  the  apparent  peril  which  caused  him  to  take  the  erro- 
neous course  of  conduct,  was  the  result  of  the  negligence  of  the  car- 
rier ;  for  if  the  carrier  was  guilty  of  no  negligence,  and  if  the  fright 
of  the  passenger  was  due  to  some  other  cause,  then  obviously,  the 
carrier  can  not  be  held  liable :  as  in  other  cases,  the  foundation  of  any 
right  of  recovery  is  necessarily  predicated  on  his  negligence.^"  Such 
proof  of  negligence  in  the  carrier  is  not  afforded  by  the  fact  that  a 
peculiar  signal  given  by  the  locomotive  caused  or  aggravated  the 
alarm  of  the  passenger,  where  the  signal  was  a  proper  one.'' 

§  2928.  Illustrations  of  this  Principle. — If  a  passenger  in  a  stage- 
coach, by  reason  of  a  sudden  and  imminent  peril,  arising  from  an 
accident  for  which  the  proprietors  of  the  coach  are  liable,  is  placed 
in  so  dangerous  a  situation  as  to  render  his  leaping  from  the  coach  an 
act  of  reasonable  precaution  under  the  circumstances,  and  he  leaps 
therefrom,  and  thereby  breaks  a  limb,  the  proprietors  are  answerable 
to  him  in  damages,  though  he  would  have  avoided  injury  had  he 
remained  in  his  seat.'*     So,  where  a  passenger  upon  a  railway  train  is, 

=*  Jones  V.  Boyce,  1  Stark.  493;  s.  175,  188,  195,  197,  255,  1272;  Vol.  II, 

c.  Thomp.  Carr.  Pass.  246;  Stokes  v.  §  2328. 

Saltonstall,  13  Pet.  (U.  S.)  181,  193;  =»"if,"    said    Lord    EUenborough, 

Buel  V.  New  York  &c.  R.  Co.,  31  N.  "I  place  a  man  In  sucli  a  situation 

Y.  314,  318;  Frink  v.  Potter,  17  111.  that  he  must  adopt  a  perilous  alter- 

406;  Ingalls  v.  Bills,  9  Mete.  (Mass.)  native,  I  am  responsible  for  the  con- 

1;    s.    c.    Thomp.    Carr.    Pass.    112;  sequences:"     Jones     v.     Boyce,     1 

Union  &c.  R.  Co.  v.  Kelley,  4  Colo.  Stark.  493,  495;   s.  c.  Thomp.  Carr. 

App.  325;  s.  c.  35  Pac.  Rep.  923;  St.  Pass.  246,  248. 

Louis  &c.  R.  Co.  V.  Murray,  55  Ark.  ""  See   Vol.    I,    §§  194,   196,   where 

248;    s.   c.   18   S.  W.  Rep.   50;    Iron  the  principle  is  stated. 

Railroad  Co.  v.  Mowery,  36  Ohio  St.  "  Chicago    &c.    R.    Co.    v.    Pelton, 

418;  Pittsburgh  &c.  R.  Co.  v.  Martin,  125  111.  458;   s.  e.  15  West.  Rep.  41; 

82    Ind.    476;    Ladd    v.    Foster,    31  17  N.  B.  Rep.  765. 

Fed.  Rep.  827;  Cuyler  v.  Decker,  20  =»  Ingalls  v.  Bills,  9  Mete.   (Mass.) 

Hun    (N.  Y.)    173;    Houston  &c.  R.  1;    s.    c.    Thomp.    Carr.    Pass.    112; 

Co.  V.  Norris  (Tex.  Civ.  App.),  41  S.  Jones  v.  Boyce,  1  Stark.  493;   S.  c. 

W.  Rep.  708   (no  off.  rep.).     See,  as  Thomp.  Carr.  Pass.  246. 
to  this  rule,  Vol.  I,  §§  80,  81,  164, 
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in  consequence  of  the  negligent  and  unskillful  operation  of  its  train 
by  the  company,  placed  in  a  situation  so  perilous  as  to  render  it  seem- 
ingly prudent  for  him  to  leap  from  the  train,  as  where  he  sees  an- 
other train  rapidly  approaching  from  the  rear  on  the  same  track, 
and  he  so  leaps  and  is  injured,  he  is  entitled  to  recover  damages, 
although  he  would  not  have  been  hurt  if  he  had  remained  on  the 
train. ^^  So,  where  an  express  messenger,  who,  as  already  seen,'"' 
occupies  toward  the  railway  company  the  relation  of  a  passenger, — 
upon  first  discovering  that  a  section  of  the  train  to  which  his  car  was 
attached  and  which  was  left  standing  on  a  long  down-grade,  had  got 
under  way  and  was  proceeding  down  the  grade,  and,  suddenly  realizing 
his  peril,  went  on  top  of  the  car  to  see  if  he  could  not  set  the 
brake  and  stop  it,  instead  of  jumping  off,  which  he  could  then 
have  done, — it  was  held  that  this  was  not  such  contributory  negli- 
gence as  to  prevent  a  recovery  for  his  death  from  a  derailment  of 
the  train  upon  reaching  the  bottom  of  the  grade.*^  So,  although  it 
is  generally  regarded  as  negligence  for  a  passenger  to  ride  on  the 
platform  of  a  steam  railway  car,  yet  where,  in  case  of  a  collision  be- 
tween the  train  on  which  the  passenger  is  riding  and  another  train 
of  the  defendant,  the  passenger  leaves  Ms  seat  and  goes  to  the  front 
platform,  acting  upon  a  reasonable  belief  that,  in  so  doing,  he  will 
better  avoid  the  danger,  and,  while  there,  receives  the  injury  com- 
plained of, — ^he  is  not  precluded  from  recovering  damages  on  the 
ground  of  contributory  negligence,  although  it  appears  that  if  he  had 
remained  in  his  seat  he  would  not  have  been  injured.*^ 

§  2929.  Cases  to  which  this  Eule  does  not  Apply. — On  the  other 
hand,  if  the  erroneous  act  of  the  passenger  resulted  from  a  rash  ap- 
prehension of  danger  which  did  not  exist,  it  may  be  set  up  against 
him  as  contributory  negligence.**  So,  it  has  been  held  that  a  street 
car  company  is  not  liable  for  an  injury  to  a  passenger  in  jumping 
from  the  car  under  an  apprehension  of  danger,  where  there  was  no 
real  danger,  and  the  apparent  danger  was  caused  by  the  negligence 
of  the  gateman  at  a  railway  crossing,  employed  by  the  steam  railway 
company,  and  his  confusion  and  contradictory  warnings  and  signals, 
without  any  negligence  of  the  driver  of  the  street  car.**  So,  the 
mere  fact  of  a  passenger's  jumping  from  a  train  through  fear  and 

"■St.  Louis  &c.  R.  Co.  V.  Murray,  ''Jones  v.   Boyce,   1   Stark.   493; 

55  Ark.  248;  s.  c.  18  S.  W.  Rep.  50.  Stokes  v.   Saltonstall,   13   Pet.    (U. 

'"Ante,  §  2651.  S.)  181,  193;  Buel  v.  New  York  &c. 

"Union  &c.   R.   Co.   v.   K«lley,   4  R.  Co.,  31  N.  Y.  314,  318;  Frink  v. 

Colo.  App.  325;    s.  c.  35  Pac.  Rep.  Potter,  17  111.  406. 

923.  "Kleiber  v.  People's  R.  Co.,  107 

"Railroad  Co.  v.  Mowery,  36  Ohio  Mo.  240;  s.  c.  14  L.  R.  A.  613;  17  S. 

St.  418.  W.  Rep.  946. 
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apprehension  of  danger  caused  by  the  approach,  from  the  rear,  of 
another  train  on  the  same  track,  will  not  authorize  a  recovery  for  an 
injury  sustained  by  him,  unless  the  company  was  guilty  of  some  act 
of  negligence  sufficient  to  create  in  the  mind  of  a  reasonable  and 
prudent  person,  under  the  circumstances  of  the  case,  such  fear  and 
apprehension."^  It  is  scarcely  necessary  to  add,  in  conclusion,  that, 
although  there  may  be  a  real  or  apparent  danger  such  as  excuses  the 
erroneous  act  of  the  passenger,  yet  if  such  danger  is  not  traceable  to 
the  negligence  of  the  carrier,  there  can  be  no  recovery.*' 

§  2930.  How  Far  Passenger  Entitled  to  Presume  that  Carrier  has 
Done  his  Duty."^ — The  passenger  is  clearly  entitled  to  presume,  in 
the  absence  of  evidence  to  the  contrary,  that  the  carrier  has  done  his 
duty,  and  that  he  has  exercised  due  care  to  the  end  of  making  his 
premises,  his  roadway  and  his  signals  reasonably  safe,  for  the  pur-' 
poses  intended."'  He  is  therefore  under  no  obligation  to  be  on  the 
outlook  to  avoid  dangers  or  defects  in  the  carrier's  appliances,  and 
is  not  imputable  with  negligence,  unless  he  fails  to  use  ordinary  care 
after  acquiring  knowledge  of  a  defect  or  of  a  peril  which  the  negli- 
gence of  the  carrier  has  thrown  upon  him.""  Nor  will  negligence  be 
imputed  to  him  because  he  acts  on  the  presumption  that  the  servants 
of  the  carrier  will  exercise  that  degree  of  care  which  persons  of  or- 
dinary prudence  are  accustomed  to  exercise,  in  the  like  employment 
and  under  like  circumstances.^"  As  hereafter  pointed  out,''^  the  pas- 
senger is  not  imputable  with  negligence  because  he  acts  on  the  pre- 
sumption, in  the  absence  of  evidence  or  warnings  to  the  contrary, 
that  the  premises  of  the  carrier  and  his  means  of  access  to  and  egress 
from  his  vehicles  are  in  a  reasonably  safe  condition.^^ 

"  St.  Louis  &c.  R.  Co.  v.  Murray,  floating  bridge  and  the  deck  of  the 

55  Ark.  248;  s.  c.  18  S.  W.  Rep.  50.  boat  at  about  the  same  level,  was 

*"  Chicago  &c.  R.  Co.  v.  Felton,  125  justified  in  assuming,  on  approach- 
Ill.  458;  s.  c.  15  West.  Rep.  41;  17  ing  the  boat  in  the  usual  way  in 
N.  E.  Rep.  765;  Vol.  I,  §§  194,  196.  the   nighttime,   that   it   was   in   its 

"  This  section  is  cited  in  §§  2565,  usually    safe    condition,    and    was 

2987,  3057,  3579,  3600.  hence  not  guilty  of  negligence  in  not 

*'  As  to  this  right  to  presume  that  anticipating  that  the  deck  would  be 

the  other  party  will  act  rightly,  see  a  foot  and  a   half  lower  than  the 

Vol.  I,  §§  190,  191;  Vol.  II,  §§  1448,  bridge:     Race  v.  Union  Ferry  Com- 

1612,  1613.  pany,  46   N.  Y.   St.  Rep.  325;    s.   c. 

"Ohio  &c.   R.   Co.   V.   Stansberry,  19   N.  Y.   Supp.   675.     But,  the  evi- 

132  Ind.  533;  s.  c.  32  N.  E.  Rep.  218.  dence  not  being  clear  that  the  differ- 

•"  Franklin  v.  Southern  &c.  R.  Co.,  ence  in  height  between  the  deck  and 

85  Cal.  63.  the  bridge  was  a  foot  and  a  half, 

'^Post,  §§  3057,  3087.  but  it  being  based  upon  the  mere 

'^  It    was    held    in    the    Supreme  judgment  or  assumption  of  the  com- 

Court  of  New  York  that  a  woman  plainant   that   it    must    have    been 

who,     for     years,     had     frequently  that  distance,  from  the  severity  of 

crossed  on  a  particular  ferry,  and  her  fall,  and  some  discrepancy  being 

had    always    found    the    adjustable  unavoidable,  and  it  being  the  duty 
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§  2931.  Following  Directions  of  Carrier's  Servants.^^ — As  already 
pointed  out,  the  passenger  will  naturally  assume,  and  may  justly  as- 
sume, that  the  ordinary  servants  of  the  carrier,  appointed  to  manage 
his  means  of  transportation,  are  under  the  duty  of  warning  and  ad- 
vising passengers,  to  the  end  of  protecting  them  from  danger;  and 
they  may  reasonably  act  on  the  presumption  that  the  servants  of 
the  carrier  are  more  familiar  with  the  sources  of  danger  than  a  pas- 
senger can  be;  and  consequently  they  are  justified  in  acting  upon 
the  warnings,  advice  or  suggestions  of  such  servants,  unless  the  dan- 
ger of  doing  so  is  obvious  and  glaring, — not  merely  to  the  senses  of  an 
ordinary  passenger,  but  to  the  senses  of  a  passenger  of  the  age,  expe- 
rience, and  state  of  health  of  the  passenger  in  any  particular  case.^* 
What  is  here  said  is  true,  for  stronger  reasons,  where  the  passenger 
receives  the  injury  in  consequence  of  acting  upon  imperative  orders 
given  by  a  servant  of  the  carrier  of  a  grade  entitled  to  give  such 
orders,  such  as  the  master  of  a,  vessel  or  the  conductor  of  a  railway 
train}^  Thus,  it  has  been  held  that  a  passenger  is  not  imputable 
with  negligence  because  he  assumes  that  the  place  assigned  him  on 
the  vehicle  of  the  carrier  is  a  safe  place,  unless  to  act  upon  this  as- 
sumption would  involve  an  inexcusable  failure  to  exercise  his  own 
senses  in  regard  to  his  own  safety.^"     So,  where  a  passenger,  in  obe- 


of  the  passenger  to  be  on  the  look- 
out, the  Court  of  Appeals,  reversing 
the  decision  of  the  Supreme  Court, 
held  that  the  plaintiff  could  not  re- 
cover: Race  V.  Union  Ferry  Com- 
pany, 138  N.  Y.  644.  In  view  of  the 
high  degree  of  care  which  the  law 
justly  puts  upon  carriers  of  passen- 
gers, the  reversing  decision  seems  to 
be  based  on  flimsy  grounds,  and  to 
be  an  offense  to  public  justice.  In 
another  case,  it  was  held  that  an 
intending  passenger  was  not,  as 
matter  of  law,  guilty  of  contribu- 
tory negligence,  precluding  recov- 
ery for  his  death  from  being  struck 
by  a  train,  in  acting  upon  the  as- 
sumption that  the  company  would 
not  depart  from  its  uniform  and 
long-established  custom  to  run  the 
train  on  the  north  track,  and  in 
failing  to  look  and  listen  before 
crossing  the  south  track,  where  the 
approach  of  the  train  had  been  an- 
nounced, and  the  deceased  hurried- 
ly attempted  to  cross  the  track  in 
order  to  avoid  the  cold,  followed 
by  other  passengers  who  narrowly 
esc?iped  being  struck:  Beecher  v. 
Long  Island  R.   Co.,   35  App.   Div. 


(N.  Y.)  292;  s.  c.  12  Am.  &  Eng.  Rail. 
Cas.  (N.  S.)  295;  55  N.  Y.  Supp.  23. 

''^This  section  is  cited  in  §§  2852, 
2879,  3027. 

"Vol.  II,  §§  1613,  1614,  1615. 

''  Indianapolis  &c.  R.  Co.  v.  Wat- 
son, 114  Ind.  20;  s.  c.  12  West.  Rep. 
289;  14  N.  E.  Rep.  721,  and  authori- 
ties there  cited. 

"''City  R.  Co.  V.  Lee,  50  N.  J.  L. 
435;  s.  c.  14  Atl.  Rep.  883;  7  Am.  St. 
Rep.  798;  13  Cent.  L.  J.  273.  In  an 
action  for  damages  for  an  injury  to 
the  plaintiff,  a  woman,  received  in 
aligliting  from  the  train  of  a  rail- 
road company,  where  she  had  been 
promised  the  assistance  of  the  train- 
men,— it  was  held  that  the  court 
might  properly  instruct  the  jury 
that  she  might  rely  on  the  direc- 
tions of  the  conductor,  though  ad- 
dressed to  passengers  generally,  to 
get  off  the  train,  "provided  she  took 
no  more  risks  in  getting  off  the 
train  than  a  prudent  person  would 
have  taken  under  the  same  circum- 
stances:" St.  Louis  &c.  R.  Co.  V. 
Baker,  67  Ark.  531;  s.  c.  55  S.  W. 
Rep.  941.  Circumstances  under 
which  it  was  not  contributory  neg- 


391 


3  Thomp.  Neg.  j         carriers  of  passengers. 

dience  to  the  instructions  of  the  conductor  of  a  train,  attempted  to 
board  a  car,  which  was  standing  detached  from  the  engine,  by  going 
between  the  rails,  and  getting  aboard  over  the  end  of  the  platform, 
at  a  place  where  the  bank  at  the  side  of  the  track  was  so  steep  as 
to  prevent  him  from  getting  aboard  on  the  side  of  the  platform,  and, 
while  so  attempting  to  board  the  car,  was  struck  and  pushed  along 
the  track  in  consequence  of  the  engine  backing  against  the  car,  and 
was  so  injured,  it  was  held  that  he  was  not  precluded  from  recover- 
ing damages  by  reason  of  his  contributory  negligence.^^  On  the 
other  hand,  it  is  obviously  not  the  duty  of  the  servants  of  a  railway 
carrier  of  passengers  to  superintend  the  movements  of  every  pas- 
senger, without  reference  to  their  ability  or  inability  to  take  care  of 
themselves;  nor  would  passengers  submit  to  such  superintendence. 
It  fairly  follows  from  this  that  where  a  passenger,  being  inside  the 
car,  is  injured  in  consequence  of  a  collision  while  the  cars  are  stop- 
ping at  a  station  for  dinner,  he  is  not  guilty  of  contributory  negli- 
gence' by  reason  of  the  fact  that  he  has  assumed  his  place  in  his  car 
before  being  directed  to  do  so  by  the  trainmen.^^  Another  court  has 
held  that  the  fact  that  a  passenger  on  a  horse  car  was  intoxicated 
when  he  received  an  injury,  although  not  alone  sufficient  to  prevent 
his  maintaining  an  action,  will  prevent  a  recovery  if  his  intoxication 
contributed  to  the  injury  in  any  degree.^^  So,  it  has  been  held  that 
a  railroad  company  is  not  liable  for  the  death  of  a  passenger  caused  by 
his  falling  off  the  rear  steps  of  the  platform  while  the  train  was  in 
motion,  because  of  his  intoxicated  condition,  where  its  agents  operat- 
ing the  train  did  not  know  of  his  position,  and  the  station  agent,  who 
saw  him  sitting  on  the  steps,  did  not  know,  and  had  no  opportunity  to 
learn,  that  he  was  in  a  state  of  unconsciousness  from  intoxication."" 

ligence  for  a  stout  man  to  follow  to  enter  a  car  after  he  had  declined 

the   instructions   of  a   person   who,  to  do  so  and  persisted  in  riding  on 

with   the   acquiescence   of  the   con-  the   platform,   will   not   render   the 

ductor,  was  authorized  hy  the  sev-  carrier  liable  for  his  injuries  when 

eral   shippers  whose   stock  was  on  thrown  from  the  car,  if  the  conduc- 

the  train,  to  direct  each  stockman  tor  did  not  think  he  was  suflSciently 

to  look  after  any  animal,  regardless  drunk  to  be  unable  to  care  for  him- 

of  who  might  be  its  owner:     Mis-  self,     although     the     young    man's 

souri  &c.  R.  Co.  v.  Jahn   (Tex.  Civ.  father  asked  the   conductor  to  get 

App.),   43   S.   W.   Rep.   575    (no   ofE.  him  to   come   in:      Fisher  v.   West 

rep.).  Virginia  &c.  R.  Co.,  42  W.  Va.  183; 

"'Irish  V.  Northern  &c.  R.  Co.,  4  s.  c.  33  L.  R.  A.  69;   4  Am.  &  Eng. 

Wash.  48;  s.  c.  29  Pac.  Rep.  845.  Rail.  Cas.  (N.  S.)  86;  24  S.  E.  Rep. 

"Lakin  v.  Oregon  &c.  R.  Co.,  15  570. 

Or.  220;   s.  c.  15  Pac.  Rep.  841.     It  °' Holland  v.  West  End  Street  R. 

has  been  held  that  the  failure  of  a  Co.,  155  Mass.  387;   s.  c.  29  N.  B. 

conductor  to  compel  a  young  man  Rep.  622. 

twenty  years  of  age  who  was  some-  «"  St.  Louis  &c.  R.  Co.  T.  Carr,  47 

what  under  the  influence  of  liquor.  111.  App.  353. 
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§  2932.  Leaping  from  Railway  Train  under  Advice  or  Orders  of 
Conductor  or  Trainmen." — So  also,  although  it  may  in  fact  be  hazard- 
ous for  the  passenger  to  attempt  to  alight  under  given  circumstances, 
yet  if  he  does  so  at  the  instance  or  direction  of  the  conductor  or  other 
employe  of  the  company  in  the  management  of  the  train,  on  whose 
opinion  or  judgment  in  the  matter  he  has  a  right  to  rely,  and  where 
the  risk  or  danger  is  not  apparent,  he  will  not  be  chargeable  with 
contributory  negligence."^  Thus,  it  has  been  held  that  it  is  not  con- 
tributory negligence  to  jump  from  a  freight  train  running  at  a  dan- 
gerous rate  of  speed,  where  one  holding  a  passenger  ticket  which  he 
believes  to  be  good  on  such  train,  is  violently  abused  and  threatened 
with  ejection  by  the  conductor  unless  he  jumps  off,  and  there  is 
sufficient  force  at  hand  to  execute  the  threat  unless  the  conductor's 
command  is  obeyed."^  So,  a  railway  company  has  been  held  liable 
to  a  female  passenger  for  injuries  sustained  by  her,  where  it  negli- 
gently failed  to  stop  its  train  at  her  destination,  and  one  of  its  train- 
men, whom  she  supposed  to  be  the  conductor,  told  her  that  she  would 
have  to  jump  off,  and  she  did  so  after  seeing  two  male  passengers 
alight  in  safety  and  while  the  train  was  moving  at  an  apparently  slow 
rate  of  speed."*  It  has  been  seemingly  well  reasoned  that  if  the 
conductor  of  a  railway  train  improperly  orders  a  passenger  to  leave 
the  train  while  it  is  in  motion,  and  the  passenger  immediately  acts 
upon  the  order  and  thereby  is  hurt,  the  company  will  be  liable  to  him 

"  This  section  is  cited  in  §  3027.  also  that  they  were  in  a  hurry,  so 
"^  St.  Louis  &c.  R.  Co.  v.  Cantrell,  that  he  was  obliged  by  their  impa- 
37  Ark.  519,  526  [citing  Filer  v.  tience  to  make  the  attempt  to  alight 
New  Yorjc  &c.  R.  Co.,  49  N.  Y.  47;  as  he  did, — it  was  held  that  he  was 
Lambeth  v.  North  Carolina  R.  Co.,  not  precluded  from  recovering  dam- 
66  N.  C.  494,  499] ;  Whitlock  v.  ages  on  the  ground  of  contributory 
Comer,  57  Fed.  Rep.  565;  Foreman  negligence:  St.  Louis  &c.  R.  Co.  v. 
v.  Missouri  &c.  R.  Co.,  4  Tex.  Civ.  Cantrell,  37  Ark.  519.  So,  where  a 
App.  54;  s.  c.  23  S.  W.  Rep.  422;  passenger  was  induced  to  leave  the 
Southwestern  R.  Co.  v.  Singleton,  67  train  upon  receiving  the  assurances 
Ga.  306.  Accordingly,  where  the  of  the  conductor  that  it  would  not 
train  at  the  time  the  passenger  at-  start  for  five  minutes,  but  it  started 
tempted  to  jump  upon  the  platform,  before  the  expiration  of  that  time, 
was  moving  very  slowly,  so  that,  and  the  passenger  was  injured  while 
after  he  fell,  it  moved  only  fifteen  endeavoring  to  l)oard  the  train  after 
or  twenty  feet  before  it  stopped,  and  it  had  started, — it  was  held  that  the 
the  direct  or  immediate  cause  of  the  question,  both  of  the  negligence  of 
accident  was  that  it  had  passed  the  the  railway  company  and  of  the  con- 
platform  too  far  when  he  leaped  tributory  negligence  of  the  passen- 
from  the  car,  for  him  to  reach  it,  ger,  was  a  question  of  fact  for  a 
and  there  was  no  evidence  tending  jury:  Foreman  v.  Missouri  &c.  R. 
to  show  that  he  knew  there  was  any  Co.,  4  Tex.  Civ.  App.  54;  s.  c.  23  S. 
risk  or  hazard  in  the  attempt  to  get  W.  Rep.  422. 

off,  or  that  he  was  guilty  of  any  "'Boggess   v.    Chesapeake   &c.    R. 

want  of  care  which  contributed  to  Co.,  37  W.  Va.  297;  s.  c.  16  S.  E.  Rep. 

the  accident,  but,  on  the  contrary,  it  525. 

appeared  that  he  was  told  by  the  "  Texas  &c.  R.  Co.  v.  Bingham,  2 

conductor  and  brakeman  "to  hurry  Tex.  Civ.  App.  278;   s.  c.  21  S.  W. 

and  get  off,"  the  latter  telling  him  Rep.  569. 
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in  damages,  although  he  may  have  been  guilty  of  negligence  in  obey- 
ing the  order ;  but,  on  the  other  hand,  if  he  could  have  safely  left  the 
train  at  the  time  when  the  conductor  gave  the  unlawful  order,  al- 
though the  train  was  in  motion,  but  nevertheless  waited  until  the 
train  had  acquired  a  dangerous  rate  of  speed  and  then  obeyed  the  or- 
der, and  in  consequence  of  so  acting  was  hurt,  he  can  not  recover  dam- 


§2933.  Circumstances  where  Passenger  not  Excused  in  Obeying! 
sucli  Advice.'* — It  has  been  held  that  the  unlawful  act  of  a  person 
in  attempting  to  steal  a  ride  on  a  freight  train  contributes  to  his  in- 
jury in  jumping  off,  while  the  train  is  in  motion,  under  the  orders  and 
threats  of  a  brakeman,  even  if  the  orders  and  threats  are  wrongful, 
where  the  trespasser,  instead  of  jumping  off,  could  have  kept  away 
from  the  brakeman,  for  a  considerable  time  at  least,  by  going  to  the 
other  end  of  the  train."^  Nor  does  it  follow  that  the  passenger  will 
under  all  circumstances  be  excused  because  he  acts  upon  the  advice 
of  any  particular  agent,  without  regard  to  his  rank  or  authority."^ 

§  2934.  Contributory  Negligence  of  Passengers  under  Disabili- 
ties.— As  elsewhere  pointed  out,"'  the  law,  within  reasonable  limits, 
refuses  to  exclude  the  sicTc,  the  Zame,  the  physically  or  mentally  in- 
firm, and  children,  not  of  tender  years,  from  the  right  to  ride  upon  the 
vehicle  of  a  public  carrier,  upon  the  payment  of  proper  fare;  and  it 

"'  Southwestern  R.   Co.  v.   Single-  advice   to   passengers   in   regard   to 

ton,  67  Ga.  306.  boarding  the  trains;  and,  therefore, 

"  This  section  is  cited  in  §  2852.  if  a  passenger,  acting  on  his  advice, 

"  Planz  V.  Boston  &c.  R.  Co.,  157  attempts  to  board  a  moving  freight 

Mass.  377;  s.  c.  17  L.  R.  A.  835;   32  train,   and   is   injured,   he   can   not 

N.  B.  Rep.  356.     The  decision  does  make  the  advice  of  the  station  agent 

not  seem  to  be  sound.  a  reason  for  relieving  himself  from 

"'  Thus,  it  has  been  held  that  the  the  imputation  of  contributory  neg- 

power  to  control  the  movements  of  a  ligence, — especially    where    getting 

freight  train  is  not  within  the  ap-  on  and  off  moving  trains  is  prohib- 

parent   scope   of   the   powers   of   a  ited  by  a  rule  of  the  company,  with 

brakeman;  and  authority  to  do  so  notice  of  which  the  injured  person 

can  not  be  inferred  by  a  shipper  of  is  chargeable,  and  is  also  prohibited 

stock,    from    the    fact   that   on    his  by  statute:     Chicago  &c.  R.  Co.  v. 

previous  trips  brakemen,  in  the  ab-  Koehler,  47  111.  App.  147.     So,  also, 

sence  of  the   conductor,   "generally  where,  in  the  following  case,  a  per- 

acted  with  a  good  deal  of  authority  son    injured    while    attempting    to 

in  what  they  said  and  done,"  so  as  board  a  train  was  held   imputable 

to  justify  him  in  assuming  a  posi-  with    contributory    negligence,    al- 

tion  dangerous  if  the  train  moved,  though  he  had  been  invited  by  an 

relying  upon  the  brakeman's  state-  employ^  of  the  defendant  to  do  so: 

ment  that  it  would  remain  station-  Fahr  v.  Manhattan  R.  Co.,  9  Misc. 

ary  for   some  time:     International  (N.  Y.)   57;   s.  c.  59  N.  Y.  St.  Rep. 

&c.  R.  Co.  V.  Armstrong,  4  Tex.  Civ.  683;  22  "Wash.  L.  Rep.  595;  29  N.  Y. 

App.  146;  s.  c.  23  S.  W.  Rep.  236.      So,  Supp.  1. 
it  is  not  within  the  scope  of  the  em-        "Ante,  §§  2543,  2735. 
ployment  of  a  station  agent  to  give 
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puts  upon  the  carrier  a  greater  degree  of  attention  in  protecting  from 
danger  passengers  laboring  under  a  known  disability,  than  is  im- 
posed upon  him  in  the  ease  of  an  ordinary  passenger.  On  the  other 
hand,  the  law  refuses  to  place  the  disability  of  a  passenger,  except, 
as  in  the  case  of  drunkenness,  due  to  his  own  fault,  upon  the  footing 
of  contributory  negligence,  or  to  impute  contributory  negligence  to 
him  because,  under  given  circumstances,  he  may  act  erroneously  in 
consequence  of  such  disability.  Stating  it  in  the  concrete,  and  upon 
the  highest  judicial  authority,  it  is  the  law  that  if  a  passenger  is  in- 
jured in  consequence  of  the  negligent  management  of  the  carrier's 
instruments  of  transportation,  it  will  be  no  excuse  for  the  carrier 
that  the  impaired  faculties  of  the  passenger  materially  contributed 
to  his  injuries,  but  the  negligence  of  the  carrier  will  be  deemed  in 
law  the  proximate  cause  of  such  injury.'"'  Such  being  the  rule,  the 
courts  have  refused  to  visit  upon  the  injured  passenger  the  con- 
tequences  of  contributory  negligence,  in  the  case  of  a  boy  eleven  years 
of  age,  who,  having  notified  the  train-conductor  that  the  train  had  ar- 
rived at  his  place  of  destination,  was  not  advised  by  the  latter  that 
the  train  first  ran  by  the  station  and  then  backed  in ;  so  that  the  hoy, 
following  the  example  of  another  passenger,  leaped  from  the  train 
while  it  was  passing  by  the  station,  and  was  injured  ;^^  where  a 
another  in  charge  of  a  three-year-old  child  occupies  a  seat  on  a  cold 
day  close  to  the  stove,  it  being  necessary  for  their  comfort,  in  con- 
sequence of  taking  which  position  they  are  thrown  against  the  stove 
and  injured  in  a  collision;'^  where  the  parents  of  a  child,  a  healthy 
'  boy  ten  years  of  age,  permit  him  to  go  on  a  railway  train  to  do  an 
errand  two  miles  away,  and  to  return  by  another  train,  which  he 
knows  will  be  signaled  to  stop  near  his  home,  and  which  ought  to 
stop  when  signaled,  where  the  conductor  refuses  so  to  stop,  and  the 
boy  is  injured  in  jumping  ofE  the  train  ;^^  where  the  parents  of  a 
boy  twelve  years  of  age  permit  him  to  go  to  a  railway  station  without 
attendants,  and  he  is  killed  by  stumbling  over  an  obstruction  on  the 
station  platform,  and  rolling  under  the  cars;^*  where  a  child  seven 
years  old,  being  a  passenger  on  a  steamship,  while  following  his 
father  on  the  deck,  put  his  foot  on  a  rudder  chain,  negligently  left 

™  Bridges  v.  London  &c.  R.  Co.,  L.  "  Texas   &c.   R.   Co.   v.   Stuart,   1 

R.  7  H.  L.  213;  reversing  s.  c.  L.  R.  Tex.  Civ.  App.  642;    s.  c.  20   S.  W. 

6  Q.  B.  377;   Patten  v.  Chicago  &c.  Rep.  962. 

R.  Co.,  32  Wis.  524.  "  Avey  v.  Galveston  &c.  R.  Co.,  81 

"Hemingway   v.   Chicago   &c.   R.  Tex.  243;  s.  c.  17  S.  W.  Rep.  31. 

Co.,  72  Wis.  42;  s.  c.  37  N.  W.  Rep.  "New  Yorls  &c.  R.  Co.  v.  Mush- 

807.  rush,  11  Ind.  App.  192;  s.  c.  37  N.  E. 

Rep.  954. 


395 


3  Thomp.  Neg.J         carriers  of  passengers. 

exposed,  by  which  his  leg  was  drawn  under  the  sheave  or  block,  and 
crushed.'^ 

§  2935.    Contributory  Negligence  of  Intoxicated  Passengers. — ^As 

already  seen,^*  the  fact  that  a  passenger  is  voluntarily  intoxicated 
does  not  constitute  negligence  per  se,  but  is  a  circumstance  tending 
to  show  negligence,  which  is  to  be  considered  by  the  jury."  Intoxica- 
tion of  a  passenger  on  a  railroad  train  will  bar  a  recovery  for  a 
negligent  injury  to  him  only  where  the  intoxication  contributed  to  the 
injury.'^  A  passenger  does  not,  by  reason  of  his  voluntary  intoxica- 
tion, forfeit  his  right  to  care  and  protection  at  the  hands  of  the  car- 
rier, but  is  entitled  to  the  same  care  that  is  due  to  a  sober  passenger, 
to  the  end  of  protecting  him  from  injury  while  on  the  train,  and  of 
discharging  him  from  the  train  safely  and  in  a  reasonably  safe  situa- 
tion.'* In  determining  this  question,  the  rule  is  that  the  self-in- 
flicted disability  of  intoxication  does  not  excuse  the  passenger  from 
the  exercise  of  such  care,  to  the  end  of  promoting  his  own  safety,  as 
may  justly  be  expected  from  a  sober  man.*"  It  is  scarcely  necessary 
to  add  that  the  mere  fact  that  the  passenger  was  drunk  at  the  time 
of  the  accident  will  not  be  a  defense  on  the  ground  of  contributory 
negligence,  unless  it  was  the  proximate  cause  of  his  injury  or  death.^^ 


"  Garoni  v.  Compagnie  Nationale 
De  Navigation,  39  N.  Y.  St.  Rep.  63; 
s.  c.  aff'd  131  N.  Y.  614. 

■•'Ante,  §  2740;  Vol.  I,  §§  196,  340, 
341,  408,  452. 

"  Kingston  v.  Fort  Wayne  &c.  R. 
Co.,  112  Mich.  40;  s.  c.  40  L.  R.  A. 
131,  134;  Newton  v.  Central  &c.  R. 
Co.,  80  Hun  (N.  Y.)  491;  s.  c.  62  N. 
Y.  St.  Rep.  387;  30  N.  Y.  Supp.  488; 
s.  c.  aff'd  151  N.  Y.  624;  45  N.  E. 
Rep.  1133;  Trumbull  v.  Erickson,  97 
Fed.  Rep.  891. 

"Central  R.  &c.  Co.  v.  Phinazee, 
93  Ga.  488;  s.  c.  21  S.  B.  Rep.  66. 

"Missouri  &c.  R.  Co.  v.  Evans,  71 
Tex.  361;  s.  c.  1  L.  R.  A.  476;  MlUi- 
man  v.  New  York  &c.  R.  Co.,  66  N. 
Y.  642;  Fisher  v.  West  Virginia  &c. 
R.  Co.,  39  W.  Va.  366;  s.  c.  23  L.  R. 
A.  758;  McClelland  v.  Louisville  &c. 
R.  Co.,  94  Ind.  276. 

*"  Fisher  v.  West  Virginia  &c.  R. 
Co.,  42  W.  Va.  183;  s.  c.  33  L.  R.  A. 
69;  4  Am.  &  Eng.  Rail.  Cas.  (N.  S.) 
86;  24  S.  E.  Rep.  570.  For  instance, 
it  has  been  held  that  the  failure  of 
one  ejected  from  a  railroad  train  to 
exercise  ordinary  prudence  in  leav- 
ing the  track  to  reach  a  position  of 
safety  is  not  excused  by  his  partial 
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intoxication:  Ham  v.  Delaware  &c. 
Co.,  142  Pa.  St.  617;  s.  c.  21  Atl.  Rep. 
1012. 

^  Central  R.  &c.  Co.  v.  Phinazee, 
93  Ga.  488;  s.  c.  21  S.  E.  Rep.  66. 
Accordingly,  an  instruction  that  if 
the  deceased  "got  drunk  under  such 
circumstances  as  any  reasonable, 
prudent  man  could  foresee  that  he 
was  putting  himself  in  such  a  condi- 
tion that  this  result  might  probably 
happen — if  he  did  that  under  those 
circumstances,  then  his  drunken- 
ness would  be  a  defense;  but  the 
mere  fact  that  he  was  drunk,  unless 
his  drunkenness  contributed  as  a 
proximate  cause,  would  not  be  any 
defense," — was  held  proper  under 
the  facts  of  the  case:  Davis  v.  Ore- 
gon &c.  R.  Co.,  8  Or.  172.  A  passen- 
ger on  a  freight  train  who  was  par- 
tially intoxicated,  instead  of  taking 
the  safe  seats  designed  for  passen- 
gers along  the  sides  of  the  car,  sat 
on  the  conductor's  chair,  which  was 
very  near  the  open  side  door  of  the 
car.  A  jar  produced  by  cars  run- 
ning together  threw  him  out  of  the 
car,  while  the  train,  at  a  speed  of 
thirty-five  miles  an  hour,  ran  around 
a  sharp  curve.    It  was  held  that  he 
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§  2936.  Contributory  Negligence  of  Trespassers. — The  rights  of  a 
trespasser  on  the  vehicle  of  a  common  carrier  will  hereafter  be  con- 
sidered/^ with  the  conclusion  that  he  may  recover,  notwithstanding 
his  unlawful  act  in  boarding  the  vehicle,  for  an  injury  through  any 
act  of  negligence  which  is  special  to  him;  for  the  law  is  not  in  such 
a  state  as  to  allow  the  servants  of  the  carrier  to  maim  him  or  kill 
him  for  the  commission  of  a  mere  civil  trespass.  But,  on  the  other 
hand,  he  can  not,  by  his  trespass,  put  upon  the  carrier  or  his  servants 
the  duty  of  burdening  themselves  with  special  care  for  his  safety.*^ 
On  the  other  hand,  if  the  trespasser  is  injured  through  the  willful 
misconduct  of  the  servants  of  the  carrier,  his  own  contributory  negli- 
gence will  be  no  defense,**  unless  it  consisted  in  the  failure  to  take 
ordinary  care  for  his  own  safety  after  being  put  in  peril  by  the  mis- 
conduct of  the  carrier's  servants.*^ 

§  2937.    Instances  where  Contributory  Negligence  was  Imputed. — 

Contributory  negligence  has  been  imputed: — Where  a  shipper  of 
stock  on  a  freight  train  voluntarily  went  on  top  of  the  train,  in 
obedience  to  an  order  or  direction  of  the  conductor,  to  help  signal, 
and,  while  watching  a  brakeman  trying  te  make  a  coupling,  was 
severely  injured  by  a  sudden  forward  motion  or  jerk  of  the  train,  the 
reason  being  that  he  voluntarily  placed  himself  in  a  position  of  known 
danger  ;*°  where  a  shipper  of  stock  attempted,  while  carrying  bulky 
luggage,  to  climb  the  ladder  of  a  cattle  car  on  a  dark  and  cloudy 
night  while  the  train  was  in  motion,  and  lost  his  hold  while  trying 
to  save  his  valise,  and  fell ;"  where  a  passenger  on  an  excursion  train 
seated  himself  upon  a  board  not  exceeding  two  and  a  half  inches  in 
thickness,  and  constituting  the  rear  end  of  an  open  box  car,  in  a 
position  from  which  he  would  be  thrown  in  case  of  a  sudden  jolt  or 
jar,  when  he  could  have  stood  up  in  the  car  or  found  room  in  another 
car,  and  was  injured  by  a  sudden  motion  of  the  car  caused  by  in- 

was   guilty    of    contributory   negli-  mules  drawing  the  car,  although  his 

gence,  and  could  not  recover  dam-  father     had     previously    told     the 

ages  for  the   injury :     Norfolk  &c.  driver  to  keep  him  off  the  car :    Tay- 

R.  Co.  V.  Ferguson,  79  Va.  241.  lor  v.  South  Covington  &c.  Street  R. 

''Post,   §   3302,   et  seq.    See  also  Co.,  14  Ky.  L.  Rep.  355;   s.  c.  20  S. 

Vol.  I,  §  946,  et  seq.;  Vol.  II,  §  1734,  W.  Rep.  275  (no  off.  rep.) 

et  seq.  "  Alabama  &c.  R.  Co.  v.  Frazier, 

""For  instance.  It  has  been  held  93  Ala.  45;  s.  c.  9  South.  Rep.  303. 
that  a  street  railway  company  is  not  *°  Vol.  I,  §  240. 
liable  for  the  death  of  a  boy  seven-  ""  Atchison  &c.  R.  Co.  v.  Lindley, 
teen  years  old,  of  ordinary  intelli-  42  Kan.  714;   s.  c.  6  L.  R.  A.  646; 
gence,    experience,    and    judgment,  7  Rail.  &  Corp.  L.  J.  133;  41  Am.  & 
caused  by  his  being  run  over  by  a  Eng.  Rail.  Cas.  72. 
car  while  jumping  on  and  oft  the  "Richmond  &c.  R.  Co.  v.  Pickle- 
front  platform  without  permission,  simer,  89  Va.  389;  s.  c.  17  Va.  L.  J. 
for   the   purpose    of   whipping   the  12;  16  S.  E.  Rep.  245. 
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creasing  its  speed;"*  where  a  passenger  on  a  freight  train  sat  upon 
an  unguarded  projection  upon  the  top  of  the  caboose,  with  his  face 
turned  in  an  opposite  direction  from  the  direction  in  which  he  knew 
that  cars  were  liable  to  be  attached  with  a  concussion  and  jar;*^ 
where  a  passenger  on  a  dummy  line  railroad  attempted  to  step  from 
the  footboard  of  an  open  car  to  the  steps  of  a  closed  car,  the  difference 
between  the  footboard  and  the  steps  being  from  two  and  one-half  to 
three  and  one-half  feet,  depending  upon  the  tautness  of  the  couplings, 
and,  while  so  stepping,  fell  in  consequence  of  a  sudden  acceleration 
of  speed  of  the  train,  although  the  train,  to  all  appearances,  was 
about  to  stop  before  reaching  the  crossing  of  another  road,  in  accord- 
ance with  a  statute ;'"  where  a  passenger  on  a  ferryboat,  while  at- 
tempting to  make  his  exit  from  the  boat,  crossed  diagonally  over  the 
vehicle-way  of  the  boat  without  looking  to  see  how  near  to  him  a  horse 
and  vehicle  were  approaching  from  behind,  but  judging  entirely  by 
the  sound,  and  was  run  over;'^  where  a  passenger  insisted  upon  rid- 
ing upon  a  flat  car  on  a  construction  train,  having  neither  end-boards 
nor  side-boards,  seated  upon  a  plank  placed  upon  some  empty  nail 
kegs,  and  refused  to  go  into  the  box  car  when  so  directed  by  the  con- 
ductor;, and,  while  riding  in  this  position,  was  injured  by  a  derailment 
of  the  train  ;'^  where  a  passenger  on  a  moving  street  car  unneces- 
sarily attempted  to  pass  along  the  side-step  next  to  a  row  of  columns 
which  were  visible  and  familiar  to  him,  and  was  injured  by  striking  a 
column  which  stood  but  fifteen  inches  from  the  outside  of  the  step.'* 
If  the  passenger,  by  reason  of,  placing  himself,  without  necessity, 
in  a  dangerous  position,  receives  an  injury,  he  can  not  cast  the 
liability  for  his  injury  upon  the  carrier,  on  the  ground  that  the 
servants  of  the  carrier  might,  by  the  exercise  of  proper  care,  have 
discovered  his  dangerous  position,  and  warned  him  or  prevented  him 
from  continuing  in  it;  since  the  servants  of  the  carrier  have  the 

*»  Jackson  v.  Crilly,  16  Colo.  103;  afE'd  149  N.  Y.  609.    This  case  seems 

s.  c.  26  Pac.  Rep.  331.  to  have  been  badly  decided.    A  pas- 

''  Tuley  V.  Chicago  &c.  R.  Co.,  41  senger,  although  familiar  with  the 

Mo.  App.  432.  existence  of  such  a  row  of  columns, 

•°  Hill  V.  Birmingham  &c.  R.  Co.,  might  not  appreciate  the  exact  dis- 

100  Ala.   447;    s.  c.   14   South.  Rep.  tance  of  them  from  the  side  steps  of 

201.  the  carrier's  vehicle,  and  would  nat- 

"  Hoboken  Ferry  Co.  v.  Feiszt,  58  urally    assume    that    the    carrier's 

N.  J.  L.  198;  s.  c.  35  Atl.  Rep.  299.  track  was  so  laid  that  the  vehicle 

^  Berry  v.  Missouri  &c.  R.  Co.,  124  would  not  go   so   close  to   such  an 

Mo.  223;  s.  c.  25  S.  W.  Rep.  229.   But  obstruction  as  to  knock  off  passen- 

see  Wagner  v.  Missouri  &c.  R.  Co.,  gers   standing   on   the    side   step, — 

97  Mo.  512,  as  stated  in  the  note  at  especially  in  view  of  the  fact  that 

the  end  of  the  next  section.  passengers  on   crowded   street  cars 

"'  Murphy  v.  Ninth  Ave.  R.  Co.,  6  are  seen  to  ride  in  that  position  con- 

Misc.  (N.  Y.)  298;  s.  c.  58  N.  T.  St.  stantly. 
Rep.  140;   26  N.  Y.  Supp.  783;   s.  c. 
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right  to  presume  that  passengers  are  conducting  themselves  with 
prudence,  and  are  not  placing  themselves  in  positions  necessarily  dan- 
gerous, and  they  are  not  bound  to  watch  the  passengers  to  protect 
them  from  their  own  folly  in  this  respect.®* 

§  2938.  Instances  where  Contrihutory  Negligence  was  not  Im- 
puted.— In  the  following  instances  courts  have  declined  to  impute 
contributory  negligence  to  the  act  of  the  passenger  so  as  to  bar  his  re- 
covery of  damages, — proceeding  either  on  the  ground  that  the  act  was 
not  negligent  or  improper,  or  on  the  ground  that,  although  negligent 
or  improper,  it  was  irrelevant,  collateral  and  not  the  proximate  cause 
of  the  injury  which  happened  to  him : — Where  a  passenger  was  killed 
by  the  breaking  of  a  coupling  pin,  while  passing  from  one  car  to  an- 
other of  a  railroad  train,  since  he  had  a  right  to  assume  that  the 
couplings  and  appliances  were  in  a  safe  and  proper  con- 
dition;"^ where  a  stockman  was  under  the  duty,  assumed  by  contract 
with  the  carrier,  to  feed,  water  and  take  care  of  the  horses  which  were 
being  transported  upon  the  carrier's  train,  and  the  car  stopped  at 
the  station  and  the  stockman  was  upon  the  car  in  the  act  of  feeding 
the  horses  in  the  performance  of  his  duty,  when  it  started  ofE,  after 
stopping  fifteen  or  twenty  minutes,  instead  of  forty-five,  the  usual 
time,  and  it  did  not  appear  that  the  stockman  had  time,  before  the 
accident,  a  wreck  of  the  train,  to  go  to  another  car  ;**  where  a  passen- 
ger on  a  railroad  train  tooh  hold  of  a  brake  wheel  as  he  came  upon 
the  platform  of  the  car,  and  the  wheel  suddenly  moved,  breaking  his 
arm  f  where  a  stockman,  while  returning,  in  accordance  with  custom, 
to  the  caboose  along  the  top  of  a  freight  car,  after  examining  his 

"*  Texas  &c.  R.  Co.  v.  Overall,  82  an  approaching  train  and  killed, — 

Tex.   247;    s.  c.  18   S.  W.  Rep.  142.  no  recovery:   Riester  v. New  York  &c. 

See   ante,   §   2843,   et  seq.     In   like  R.  Co.,  16  App.  Div.  (N.  Y.)  216;    s,  c. 

manner,      contributory     negligence  44  N.  Y.  Supp.  739.     But  a  passenger 

barring  a  recovery  of  damages  has  on  board  of  a  railroad  train  was  not 

been   imputed   to   a   passenger   who  deemed  guilty  of  contributory  neg- 

was  run  over  and  killed  by  a  train  ligence  as  matter  of  law,  in  going 

while  waiting  at  a  station  for  the  on  the  rear  platform  of  the  last  car 

purpose    of    taking    another    train,  of   the    train,    for   the    purpose    of 

where  he  could  have  seen  the  train  alighting,    while    it    was    standing 

by  which  he  was  killed  when  it  was  still,  where  he  was  injured  by  the 

nine  hundred  feet  away:     Riester  v.  fall    of    a    lantern    negligently    at- 

New  York  &c.  R.  Co.,  16  App.  Div.  tached   to   the   rear   of   the   train: 

(N.  Y.)  216;  s.  c.  44  N.  Y.  Supp.  739.  Cramblet  v.  Chicago  &c.  R.  Co.,  82 

Where    a    passenger    attempted    to  111.  App.  542. 

cross  the  tracks  intervening  between        ™  Costikyan  v.  Rome  &c.  R.  Co.,  58 

one   station   platform  and  the  plat-  Hun   (N.  Y.)  590;   s.  c.  35  N.  Y.  St. 

form  against  which  an  approaching  Rep.  163;  s.  c.  aff'd  128  N.  Y.  633. 
train  was  to  draw  up,  knowing  that         ^  Florida  &c.   Co.   v.   Webster,    25 

passengers  were  required  to  go  over  Fla.  394;  s.  c.  5  South.  Rep.  714. 
one   platform   to   the   other   by   an        "  Cleveland  &c.  R.  Co.  v.  McHenry, 

overhead  bridge,  and  was  struck  by  47  111.  App.  301. 
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stock,  was  struck  hy  a  bridge  too  low  to  permit  a  person  to  pass  under 
it  while  standing  erect  upon  the  train,  not  having  observed  it,  and 
having  no  knowledge  of  its  exact  location  or  height;"^  where  a  member 
of  a  theatrical  troupe  was  injured  while  riding  in  the  show  car,  it  not 
appearing  that  it  was  not  a  safe  car  to  ride  in,  or  that  he  had  been 
forbidden  to  ride  there,  but  there  being  some  evidence  that  his  em- 
ployment required  him  to  ride  there;*'  where  a  passenger  on  enter- 
ing a  railway  coach  failed  to  take  the  first  seat,  while  other  passen- 
gers were  coming  in  behind  him,  so  as  to  impute  contributory  negli- 
gence to  him  in  case  of  an  injury  resulting  from  the  engine  and  other 
oars  striking  with  a  violent  motion  the  car  in  which  he  was  ;^°°  where 
a  passenger,  in  a  place  where  he  has  a  right  to  be,  is  injured  in  conse- 
quence of  the  railway  company  failing  to  give  proper  warning  of  an 
impending  danger  ;^''^  where  a  passenger  received  an  injury  from  the 
negligence  of  a  trainman  in  suddenly  and  violently  pulling  the  bell 
rope,  his  attention  being  diverted  so  that  he  was  unmindful  of  the 
rope,  though  at  one  time  he  had  moved  away  from  it;^"^  where  a 
passenger,  about  to  board  a  car  into  which  he  had  been  invited,  failed 
to  look  to  see  whether  other  cars  were  not  backing  against  it;^°' 
where  a  passenger  was  injured  while  endeavoring  to  board  a  cable 
car  while  in  motion,  the  question  of  his  negligence  being  for  the 
jury;^"'*  where  a  passenger,  while  swinging  around  from  the  step  of 
an  electric  motor  car  to  that  of  the  trailer,  received  an  injur}'  from 
an  electric  shock  caused  by  imperfect  insulation,  there  being  no  rule 
of  the  company  prohibiting  such  an  act  on  the  part  of  the  passen- 
ger.^"^    It  is  no  part  of  the  province  of  a  passenger  on  a  railroad  to 

^  Chicago  &c.  R.  Co.  v.  Carpenter,         "^  Thompson  v.  Yazoo  &c.  R.  Co., 

5  C.  C.  A.  551;  s.  c.  56  Fed.  Rep.  451.     47  La.  An.  1107;  s.  c.  17  South.  Rep. 
"Blake  v.  Burlington  &c.  R.  Co.,     503. 

89  Iowa  8;  s.  c.  21  L.  R.  A.  559;  56  "^  Moore   v.   Saginaw  &c.   R.   Co., 

N.  W.  Rep.  405.  119  Mich.  613;   s.  c.  78  N.  W.  Rep. 

™  Moore   v.    Saginaw   &c.   R.   Co.,  666;  6  Am.  Neg.  Rep.  89. 

119  Mich.  613;  s.  c.  5  Det.  L.  N.  936;  ^^  North    Chicago    St.    R.    Co.    v. 

6  Am.  Neg.  Rep.  89;   78  N.  W.  Rep.  Raspers,    85    111.    App.    316; 


666.  §  3565. 

"'  Sonier  v.  Boston  &c.  R.  Co.,  141        ™  Burt  v.  Douglas  County  Street 

Mass.   10;    s.   c.   1   N.   E.   Rep.   493.  R.  Co.,  83  Wis.  229;  s.  c.  18  L.  R.  A. 

In  this  case  a  passenger  was  struck  479;  53  N.  W.  Rep.  447.     It  has  been 

by  a  train  on  defendant's  railroad  held    that    for    a    passenger    riding 

while  he  was  standing  near  the  edge  upon  a  special  train  to  take  an  im- 

of  the  platform  of  a  station  with  his  provised  seat  on  a  flat  car  next  to 

back  to  the  approaching  train,  look-  the  engine,  made  by  placing  a  plank 

ing  at  the  train  which  he  was  going  across    some    kegs,    and    to    remain 

to  take.     He  vi^as  struck  by  a  broken  there  after  being  requested  by  the 

step  on  the  side  of  a  car,  which  pro-  conductor  to  go  into  the  box  car,  the 

jected  over  the  platform.     The  jury  passenger  replying  that  he  wishes 

found    that    defendant    negligently  to    ride   there   to    see   the    country, 

omitted  to  ring  the  bell  on  the  en-  upon  which  the  conductor  says  noth- 

gine,  and  that  this  omission  caused  ing  more, — is  not  such  negligence, 

the  Injury.  as  matter  of  law,  as  will  prevent  re- 
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interfere  in  any  way  with  the  management  of  the  train;  hence  his 
failure  to  pull  the  hell  rope  and  signal  an  approaching  danger  will 
not  prevent  his  recovery  for  injuries  occasioned  by  the  negligence  of 
the  employes  in  charge  of  the  train,  although,  if  he  had  done  so,  the 
accident  might  have  been  avoided.^"' 

§  2939.  Contributory  Negligence  no  Bar  to  an  Action  for  an  As- 
sault or  Ejection  from  the  Train. — On  a  principle  already  ex- 
plained,^"^ that  contributory  negligence  is  no  defense  to  an  action  to 
recover  damages  for  a  willful,  intentional  or  malicious  injury, — such 
a  defense  will  not  be  available  against  an  action  for  damages  by  a 
passenger  for  being  unlawfully  and  forcibly  ejected  from  the  vehicle 
by  the  carrier's  servants.^"* 

§  2940.  Passenger  Injured  Travelling  on  Sunday. — It  is  no  answer 
to  an  action  for  damages  for  a  death  or  injury  of  a  passenger  that 
the  accident  occurred  while  travelling  on  Sunday  in  the  carrier's 
vehicle.  It  is  against  public  policy  to  relax,  in  favor  of  carriers, 
the  rules  of  law  which  hold  them  to  strict  liability  for  injury  to  pas- 
sengers. The  fact  that  the  passenger  may  have  been  engaged  at 
the  time  in  violating  a  general  police  regulation  of  the  State,  is  a 
question  to  be  litigated  between  him  and  the  State,  and  not  between 
him  and  the  carrier  who  was  engaged  in  violating  the  same  regula- 
tion."* 


covery  for  the  death  of  the  passen- 
ger in  consequence  of  the  derail- 
ment of  the  train  caused  by  negli- 
gence in  its  management,  although 
if  the  passenger  had  been  inside  of 
the  box  car  he  might  not  have  been 
killed.  The  court  took  the  view 
that  it  was  a  question  for  the  jury 
whether  an  ordinarily  prudent  man 
could  have  reasonably  anticipated 
that,  by  taking  that  position,  he  was 
exposing  himself  to  the  injury  re- 
ceived; and  also  whether  the  con- 
ductor consented  to  his  remaining 
there;  and,  if  so,  whether  the  train 
was  managed  with  the  care  and  cau- 
tion commensurate  with  the  pas- 
senger's risk  in  that  situation;  and 
whether  his  injury  was  or  was  not 
the  direct  and  immediate  result  of 


failure  to  discharge  that  duty: 
Wagner  v.  Missouri  &c.  R.  Co.,  97 
Mo.  412;  s.  c.  3  L.  R.  A.  156;  10  S. 
W.  Rep.  486.  But  see  Berry  v.  Mis- 
souri &c.  R.  Co.,  124  Mo.  223;  s.  c. 
25  S.  W.  Rep.  229,  as  stated  in  the 
preceding  section. 

"» Grand  Rapids  &c.  R.  Co.  v.  Elli- 
son, 117  Ind.  234;  s.  c.  20  N.  E.  Rep. 
135. 

"'Vol.  I,  §  206. 

""Louisville  &c.  R.  Co.  v.  Goben, 
15  Ind.  App.  123;  s.  c.  42  N.  E.  Rep. 
1116;  rehearing  denied  in  43  N.  E. 
Rep.  890. 

™Opsahl  V.  Judd,  30  Minn.  126; 
s.  c.  14  N.  W.  Rep.  575.  See  also 
Carroll  v.  Staten  Island  R.  Co.,  58 
N.  Y.  126,  136. 
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Article    II.    Eidinq    in 


Place,    Position    oh 


Section 

2942.  General  proposition. 

2943.  Riding  upon  the  engine. 

2944.  To  what  care  a  passenger  so 

riding  is  entitled,  notwith- 
standing his  own  fault. 

2945.  Leaving  seat  and   going  to  a 

more  dangerous  place. 

2946.  Leaving  the  train  while  it  is 

at  a  halt  and  incurring  dan- 
ger. 

2947.  Riding  on   platform   or   steps 

of  steam  railway  car. 

2948.  Further    of    riding    on    such 

platform  or  steps. 

2949.  What  will  excuse  the  passen- 

ger in  so  riding. 

2950.  Further    of    such    excuses    or 

circumstances  of  justifica- 
tion. 

2951.  Further  of  this  subject. 

2952.  Doctrine  that  the  act  of  the 

passenger  in  so  riding  is  not 
negligence  per  se. 

2953.  Going  to  the  platform  prepara- 

tory to  alighting  before  the 
train  comes  to  a  stop. 

2954.  Riding  on  the  platform  of  a 

street  car. 

2955.  Riding  on  the  platform  of  a 

street  car  when  there  is  no 
room  inside. 

2956.  When  standing  on  street  car 

platform  contributory  negli- 
gence. 

2957.  Riding  on  steps  or  footboard 

of  street  car. 

2958.  Riding  in  express  or  baggage 

car. 

2959.  Exception  where  the  duties  of 

the  passenger  require  him 
to  ride  in  the  baggage  or 
express  car. 

2960.  Exception     where     the     rule 

against  so  riding  is  habitu- 
ally disregarded. 

2961.  Exception  where  he  is  so  per- 

mitted to  ride  by  the  con- 
ductor or  baggage  master. 
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AN    Improper 
Manner. 

Section 

2962.  Effect  of  the  consent,  acquies- 
cence or  invitation  of  the 
servants  of  the  company. 

2963.  Contributory  negligence  of 
stockmen. 

2964.  Riding  in  caboose  car  of 
freight  train. 

2965.  Riding  on  the  top  of  cars. 

2966.  Further  of  riding  on  the  top 
of  a  railway  train. 

2967.  Standing  on  the  seat,  or  stand- 
ing or  walking  in  the  aisle 
or  passage-way. 

Acts  of  this  kind  to  which  con- 
tributory negligence  was  not 
imputed. 

Passing  from  one  car  to  an- 
other while  train  in  motion. 

Riding  standing  up. 

Sitting  by  an  open  window. 

2972.  Riding  with  arm,  or  head,  or 
body  out  of  window. 

2973.  Cases  holding  that  this  is  not 
contributory  negligence. 

Other  such  cases. 

Whether  the  railroad  company 
should  erect  barricades  or 
guards  to  prevent  people 
from  putting  their  hands 
and  arms  out  of  the  window. 

2976.  Riding  with  hand  or  arm  on 
window  sill. 

2977.  Injuries  caused  by  the  open- 
ing and  shutting  of  doors. 

2978.  Passenger's  hand  crushed  in 
the  jamb  of  a  door. 

Cases  of  this  kind  where  con- 
tributory negligence  not  im- 
puted. 

Cases  of  this  kind  where  the 
injury  was  deemed  to  arise 
from  a  pure  accident. 

Passenger  assuming  danger- 
ous position  in  consequence 
of  order  of  carrier's  servant. 
2982.  Assuming  other  dangerous  po- 
sitions. 


2968. 


2969. 

297,0. 
2971. 


2974. 
2975. 


2979. 


2980. 


2981. 
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Section 

2983.  Instances  where  the  assuming 
of  a  dangerous  position  was 
not     deemed     contributory 


Section 


negligence,  but  presented  a 
question  for  the  jury. 


§  2942.  General  Proposition.^^" — It  is  next  proposed  to  consider 
a  numerous  class  of  cases  where  passengers  have  been  injured  while 
riding  in  improper  and  dangerous  places  or  positions,  or  in  an  im- 
proper and  dangerous  manner,  upon  the  vehicle  of  the  carrier ;  which 
cases  affirm  the  general  proposition  (subject  to  qualifications)  that  if 
an  accident  happens,  and  the  passenger  receives  an  injury  in  conse- 
quence of  such  misconduct  or  negligence  on  his  part,  which  he  would 
not  have  received  if  he  had  been  riding  in  the  proper  place,  position 
or  manner, — ^he  can  not  make  his  own  fault  the  ground  of  recovering 
damages  against  the  carrier.  On  the  other  hand,  if  the  passenger  is 
riding  in  his  proper  place  in  the  vehicle  of  the  carrier,  and  makes  no 
exposure  of  his  person  to  danger,  but  nevertheless  is  injured  from 
some  extraordinary  cause  attributed  to  the  negligence  of  the  carrier, 
such  as  the  fall  of  a  railway  bridge^ — no  question  of  contributory 
negligence  can  arise. ^^^  The  general  rule  is  that  a  passenger  who, 
without  the  consent  of  the  carrier,  selects  a  place  on  the  carrier's 
vehicle  which  is  obviously  not  intended  to  be  occupied  by  passengers, 
and,  while  occupying  such  place,  receives  an  injury  directly  traceable 
to  hazards  peculiar  to  that  position,  can  not  recover  damages  of  the 
carrier;  for  he  is  deemed  in  law  to  accept  the  risks  peculiar  to  the 
position  which  he  thus  voluntarily  assumes.^"     But  this  act  of  mis- 


""This  section  is  cited  in  §§  2671, 
2923,  3104. 

"'Louisville  &c.  R.  Co.  v.  Snyder, 
117  Ind.  435;  s.  c.  20  N.  B.  Rep.  284; 
3  L.  R.  A.  434. 

'"  Carroll  v.  Interstate  &c.  Co.,  107 
Mo.  653;  s.  c.  17  S.  W.  Rep.  889; 
Willmot  V.  Corrigan  &c.  R.  Co.,  106 
Mo.  535;  s.  c.  17  S.  W.  Rep.  490; 
Edgerton  v.  Baltimore  &c.  R.  Co.,  6 
App.  (D.  C.)  516;  s.  c.  23  Wash.  L. 
Rep.  369;  Lehigh  Valley  R.  Co.  v. 
Grelner,  113  Pa.  St.  600;  s.  c.  4  Cent. 
Rep.  898;  Downey  v.  Chesapeake  &c. 
R.  Co.,  28  W.  Va.  732;  Chicago  &c. 
R.  Co.  V.  Myers,  80  Fed.  Rep.  361; 
s.  c.  49  U.  S.  App.  279;  25  C.  C.  A. 
486;  Wilcox  v.  San  Antonio  &c.  R. 
Co.,  11  Tex.  Clv.  App.  487;  s.  c.  38  S. 
W.  Rep.  379;  Burr  v.  Pennsylvania 
R.  Co.,  64  N.  J.  L.  30;  s.  c.  44  Atl.  Rep. 
845.  The  case  of  Edgerton  v.  Balti- 
more &c.  R.  Co.,  6  App.  (D.  C.)  516; 
s.  c.  23  Wash.  L.  Rep.  369,  was  not 
the  case  of  a  passenger  taking  a 


dangerous  position  on  the  vehicle  or 
train  of  the  carrier,  but  that  of  a 
passenger  standing  on  the  edge  of 
the  station  platform  watching  for 
an  incoming  train  to  slow  up,  in 
which  position  he  was  struck  by  a 
train  coming  in  the  other  direction, 
at  the  rate  of  fifty  miles  an  hour, 
which  could  have  been  seen  for  more 
than  a  mile.  It  was  held  that  he 
could  not  recover,  because  he  did 
not  exercise  ordinary  care  to  pro- 
tect himself  from  injury.  It  is 
scarcely  necessary  to  add  that  where 
a  passenger  of  his  own  volition  and 
without  invitation  from  some  serv- 
ant of  the  carrier,  entitled  to  give 
him  the  invitation,  and  without 
other  reasonable  excuse,  goes  to  a 
place  on  the  carrier's  train  or  other 
vehicle,  where  he  has  no  right  to  go, 
and  where  the  danger  is  obvious  to 
a  reasonably  careful  and  prudent 
man,  he  can  not  excuse  his  own  neg- 
ligence and  folly,  and  put  the  blame 
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conduct  or  negligence  on  the  part  of  the  passenger  clearly  does  not 
absolve  the  carrier  from  all  duty  in  respect  of  his  safety ;  but,  under 
the  operation  of  the  doctrine  of  Davies  v.  Mann,^^^  the  carrier  will 
be  liable  to  him  in  damages  for  an  injury  produced  by  his  failure  to 
exercise  ordinary  care  to  avoid  injuring  him  after  discovering  his  posi- 
tion of  danger}^*  The  negligence  of  the  passenger  in  this  respect, 
as  in  other  cases,^^^  will  not  bar  a  recovery  of  damages,  unless  it  was 
the  proximate  cause  of  his  injury.  However  negligent  he  may  have 
been  in  placing  himself  in  an  improper  position  upon  the  carrier's 
vehicle,  if  his  negligence  did  not  contribute  in  any  degree  to  the 
accident  which  befell  him,  but  if  that  accident  was  the  result  of  the 
negligence  of  the  carrier,  he  may  recover  damages. ^^® 

§  2943.  Riding  upon  the  Engine. — There  are  certain  portions  of 
every  carrier's  vehicles  which  are  so  obviously  dangerous  for  a  pas- 
senger to  occupy,  and  so  plainly  not  designed  for  his  reception,  that 
the  presence  of  the  passenger  there  will  constitute  negligence  as  mat- 
ter of  law,  and  preclude  him  from  claiming  damages  for  injuries 
received  while  in  such  position.  For  instance,  a  locomotive  engine 
attached  to  a  railway  train  is  obviously  a  place  designed  exclusively 
for  the  employes  of  the  company  in  charge  of  it,  so  that  a  passenger 
who  is  injured  in  consequence  of  riding  upon  it,  whether  with  or 
without  the  invitation  of  the  conductor  or  engineer,  or  whether  there 
be  or  be  not  a  regulation  forbidding  the  presence  of  passengers  there- 
on, ought  not  to  recover  damages  from  the  company,  if,  in  an  accident, 
he  receives  a  hurt  in  consequence  of  riding  in  this  dangerous  posi- 
tion, which  he  would  not  have  received  if  he  had  been  riding  in  his 
proper  place  on  the  train.^^'^     Therefore,  a  person  who  applied  to  the 

upon  the  carrier  if  he  Is  injured  in  21  N.  E.  Rep.  311;  Brown  v.  Scar- 
consequence  of  being  in  such  an  ex-  boro,  97  Ala;  316;  s.  c.  12  South, 
posed  place,  on  the  ground  that  he  Rep.  289;  Chicago  &c.  R.  Co.  v. 
supposed  the  place  to  be  safe,  and  Rielly,  40  111.  App.  416;  Downey  v. 
that  other  persons  indulged  in  the  Chesapeake  &c.  R.  Co.,  28  W.  Va. 
same  supposition:  Chicago  &c.  R.  732;  Hughes  v.  Detroit  &c.  R.  Co., 
Co.  V.  Myers,  80  Fed.  Rep.  361;  s.  c.  78  Mich.  399;  s.  c.  44  N.  W.  Rep.  396; 
49  U.  S.  App.  279;  25  C.  C.  A.  486.  Wilcox  v.  San  Antonio  &c.  R.  Co.,  11 

"'Vol.  I,  §§  234,  235.  Tex.  Civ.  App.  487;    s.  c.  38  S.  W. 

"'Carrico  v.  West  Virginia  &c.  R.  Rep.  379  (riding  on  a  switch  engine, 

Co.,  35  W.  Va.  389;  s.  c.  11  Rail.  &  knowing  that  it  is  not  used  to  carry 

Corp.  L.  J.  64;  14  S.  E.  Rep.  12.  passengers,  and  that  he  has  no' right 

""Vol.  I,  §  216.  to   ride   thereon).     For   instance,   a 

""Kansas  &c.  R.  Co.  v.  White,  67  passenger  voluntarily  got  upon  the 

Fed.  Rep.  481.  tender  of  the  engine  to  ride,  and 

"'  Railroad  Co.  v.  Jones,  95  U.  S.  while  in  this  position  was  killed  by 
439;  s.  c.  Thomp.  Carr.  Pass.  248;  the  engine  breaking  through  a  de- 
Robertson  V.  New  York  &c.  R.  Co.,  fective  culvert.  A  caboose  was  at- 
22  Barb.  (N.  Y.)  91;  Doggett  v.  Illi-  tached  to  the  train  for  passengers, 
nois  &c.  R.  Co.,  34  Iowa  284;  Files  and  it  appeared  that  if  the  deceased 
V.  Boston  R.  Co.,  149  Mass.  204;  s.  c.  had    been    in    it    he    would    have 
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engineer  of  a  train  for  permission  to  ride  upon  his  engine^  and  was 
informed  that  it  was  against  the  rules  of  the  company  to  carry  him  in 
that  place,  but  finally  obtained  the  engineer's  consent  and  rode  there, 
paying  no  fare,  and  without  the  knowledge  of  the  conductor,  was 
held  to  be  a  wrongdoer,  and  unlawfully  in  such  position,  and  was 
properly  nonsuited  in  an  action  for  damages  received  in  consequence 
of  the  engine  running  upon  an  obstruction  on  the  track.^^*  So  also,  a 
laborer  in  the  employ  of  a  railroad  company  on  a  construction  train, 
being  told  by  the  person  in  charge  of  the  train  that  they  were  behind 
time  and  must  hurry,  and  to  "jump  on  anywhere,"  climbed  upon  the 
pilot  of  the  locomotive,  and  rode  there  until  he  was  injured  by  a 
collision  of  the  engine  with  cars  standing  upon  the  track.  The  train 
consisted  of  the  locomotive,  tender,  and  box  car  in  which  he  ought  to 
have  ridden.  He  had  previously  been  warned  against  riding  on  the 
pilot  by  the  person  who  gave  the  order  to  jump  on  at  this  time.  The 
Supreme  Court  of  the  United  States  held  that  riding  in  this  position 
constituted  negligence  per  se,  and  that  neither  the  direction  to  "jump 
on  anywhere,"  nor  the  knowledge  of  the  engineer  that  he  was  riding 
in  this  position,  in  any  manner  justified  his  doing  so.  Swayne,  J., 
said :  "As  well  might  he  have  obeyed  a  suggestion  to  ride  on  the  cow- 
catcher, or  put  himself  on  the  track  before  the  advancing  wheels  of 
the  locomotive."^^^     So,  a  messenger  ordering  freight  cars  who,  for 

escaped  injury.  On  these  facts,  he  ""Railroad  Co.  v.  Jones,  95  U.  S. 
was  held  to  have  heen  clearly  guilty  439;  s.  c.  6  Cent  L.  J.  45;  Thomp. 
of  contributory  negligence:  Dog-  Carr.  Pass.,  p.  248.  Compare 
gett  V.  Illinois  &c.  R.  Co.,  34  Iowa  with  this  case  a  decision  by  the 
284.  same  learned  justice  (Indianapolis 
»i»  Robertson  v.  New  York  &c.  R.  &c.  R.  Co.  v.  Horst,  93  U.  S.  291; 
Co.,  22  Barb.  (N.  Y.)  91.  See  also  s.  c.  15  Alb.  L.  J.  61),  the  facts  of 
Doggett  V.  Illinois  &c.  R.  Co.,  34  which  were  as  follows:  The  plaint- 
Iowa  284.  Contra  is  the  judgment  iff  and  other  drovers,  in  charge  of 
of  the  Supreme  Court  of  Indiana  in  cattle  upon  a  train,  were  directed 
an  earliy  case:  Lawrenceburgh  &c.  by  the  conductor  to  get  out  of  the 
R.  Co.  V.  Montgomery,  7  Ind.  474.  caboose  and  get  on  top  of  the  train. 
The  plaintiff  got  upon  a  gravel  train  as  the  caboose  was  to  be  detached, 
of  the  defendant,  and  was  informed  stating  that  at  some  distance  fur- 
by  the  engineer  having  charge  of  ther  up  the  road  he  would  attach 
the  locomotive  and  train,  of  his  or-  another.  The  train  was  at  rest,  and 
ders  to  transport  no  passengers,  the  plaintiff  and  otheJ-s  did  as  the 
However,  he  paid  his  fare  to  the  conductor  told  them  to  do.  By  a 
engineer,  who  consented  to  his  rid-  violent  jerking  and  backing  of  the 
ing  on  the  tender  of  the  locomotive,  train  the  plaintiff  was  thrown  down 
but  directed  him  not  to  go  upon  the  between  the  ends  of  two  cars.  On 
cars.  By  a  collision  of  trains  the  these  facts  the  court  expressed  itself 
plaintiff  was  injured.  It  was  held  as  follows:  "We  have  said  that  rid- 
that  although  the  plaintiff  was  act-  ing  on  the  top  of  a  freight  car  in 
ing  at  the  time  in  disobedience  of  a  the  night  involved  peril.  When 
proper  order  to  secure  his  safety,  it  commanded  to  go  there,  the  plaintiff 
should  also  appear  that  the  injury  had  no  choice  but  to  obey,  or  to 
was  occasioned  by  such  disobedi-  leave  his  cattle  to  go  forward  with- 
ence.  See  Keith  v.  Pinkham,  43  out  any  one  to  accompany  and  take 
Me.  501.  care  of  them.    The  command  was 
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his  own  convenience,  gets  on  a  locomotive,  by  invitation  of  the  con- 
ductor, takes  upon  himself  the  risk  of  so  doing,  although  he  has  pre- 
viously done  so,  and  has  seen  the  local  freight  agent  and  a  conductor 
ride  on  the  locomotive.^^"  It  has  been  held  that  where  a  railroad 
company  is  in  the  habit  of  carrying  its  shopmen  to  and  from  their 
work  as  a  matter  of  accommodation,  and  without  any  agreement  or 
compensation  therefor,  if  its  train  is  so  crowded  that  one  of  the  shop- 
men can  not  get  a  seat  in  the  cars,  that  fact  will  not  justify  him  in 
sitting  on  the  pilot  of  the  engine ;  and  if  he  does  improperly  do  so,  it 
is  his  duty  to  leave  the  pilot  and  go  down  into  the  cars  at  his  first 
opportunity.^^^ 

§  2944.  To  what  Care  a  Passenger  so  Riding  is  Entitled  Notwith- 
standing Ms  own  Fault. — Another  class  of  cases  assimilate  the  rights 
of  a  passenger  or  employe,  when  riding  upon  the  locomotive,  to  those 
which  have  been  accorded  to  a  trespasser  upon  the  vehicle  of  the  car- 
rier,— by  holding  that  he  is  precluded  by  his  fault  in  assuming  the 
improper  position,  from  recovering  damages,  except  such  as  are  in- 
flicted upon  .him  by  the  wanton  or  intentional  negligence  or  miscon- 
duct of  the  railroad  company  or  its  servants.^^^  But  in  dealing  with 
the  case  of  trespassers,^^^  we  shall  endeavor  to  show  that  the  real 
meaning  of  this  class  of  holdings  is  that  the  carrier  will  be  held 
liable  for  any  act  of  negligence  or  wantonness  directed  specially 
toward  the  trespasser  and  involving  a  careless  or  wanton  disregard 
of  his  safety.  The  fact  that  a  person,  whether  a  passenger  or  a  tres- 
passer, assumes  a  dangerous  and  improper  position  upon  the  train 
or  the  engine,  will  not  relieve  the  company  from  liability  for  an  act 
of  negligence  special  to  him,  and  which,  having  reference  to  his  es- 

wrong.  To  give  him  no  warning  on  the  cars  which  contain  his  stock 
was  an  aggravation  of  the  wrong.  Is  not  so  transgressed  by  his  being 
He,  however,  rode  safely  to  the  in  another  part  of  the  train,  when  it 
switch,  standing  in  one  place.  He  is  at  rest,  by  the  direction  of  the 
had  a  right  to  assume  that  the  pos-  conductor,  as  to  make  him  a  contrib- 
ture  and  place  would  continue  to  be  utor  to  his  own  injury  by  that  train 
safe.  He  had  no  foreknowledge  of  being  run  into  by  another:  Penn- 
the  coming  shock.  The  conductor  sylvania  R.  Co.  v.  McCloskey's  Ad- 
knew  it,  but  gave  him  no  word  of  ministrator,  23  Pa.  St.  526. 
caution  or  notice.  He  was  unaware  "»  Files  v.  Boston  R.  Co.,  149  Mass. 
of  danger  until  the  catastrophe  was  204;  s.  c.  21  N.  E.  Rep.  311. 
upon  him.  The  behavior  of  the  con-  ^  Downey  v.  Chesapeake  &c.  R. 
ductor  was  inexcusable.  If  there  Co.,  28  W.  Va.  732. 
was  fault  on  the  part  of  the  plain-  "^  Brown  v.  Scarboro,  97  Ala.  316; 
tiff,  in  what  did  it  consist?  We  find  s.  c.  12  South.  Rep.  289 ;  Chicago  &c. 
nothing  in  the  record  which  affords  R.  Co.  v.  Doherty,  53  111.  App.  282. 
any   warrant   for   such   an   imputa-  Substantially     to     this     effect     is 

tion." A  regulation  by  which  a  Hughes   v.    Detroit   &c.    R.    Co.,    78 

passenger   with    live    stock    on    the  Mich.  399;  s.  c.  44  N.  W.  Rep.  396. 

freight  train  is  required  to  remain  "'Post,  §  3307. 

406 


CONTRIBUTORY  NEGLIGENCE  OF  THE  PASSENGER.   [2d  Ed. 

posed  position,  known  to  its  servants,  constitutes  as  to  him  the  failure 
to  exercise  ordinary  care,  or  a  wanton  or  malicious  act.'^^*  Seem- 
ingly in  this  line  of  thought,  one  case  is  found  which  holds  that 
where  a  stockman,  by  the  invitation  and  direction  of  the  carrier's 
servants,  gets  upon  the  footboard  of  an  engine,  the  carrier's  servants 
are  bound  to  exercise  a  degree  of  care  corresponding  to  the  degree 
of  danger  to  which  they  expose  him.^^^  But  this  necessarily  proceeds 
on  the  premise  that  the  duties  of  the  stockman,  in  relation  to  the 
locomotive,  were  such  that  the  carrier's  servants  in  charge  of  the 
locomotive  might  lawfully  invite  him  to  ride  upon  it.  Otherwise 
their  invitation  could  not  be  regarded  as  the  invitation  of  the  carrier, 
and  he  would  not  be  chargeable,  under  the  rule  of  respondeat  superior, 
for  their  want  of  care  in  not  paying  special  attention  to  his  safety, 
any  more  than  in  case  of  his  being  a  mere  stranger  or  trespasser.^^^ 


™  Thus,  where  a  hoy  got  upon  the 
footboard  of  an  engine  which  was 
moving  very  slowly,  and  could  have 
got  off  in  safety,  hut  for  the  act  of 
the  engineer  in  throwing  a  chunk 
of  coal  at  Mm  and  knocking  him 
from  the  footboard,  neither  his  con- 
tributory negligence  nor  his  tres- 
pass operated  to  prevent  a  recovery 
of  damages:  Chicago  &c.  R.  Co.  v. 
Doherty,  53  111.  App.  282. 

>==  Lake  Shore  &c.  R.  Co.  v.  Brown, 
123  111.  162;  s.  c.  14  N.  E.  Rep.  197. 

^°  In  a  case  in  the  United  States 
Circuit  Court  for  the  Eastern  Dis- 
trict of  Virginia,  it  appeared  that  a 
small  lame  boy,  eight  years  of  age, 
who  had  been  suffered  to  run  upon 
the  streets,  got  stealthily  upon  the 
fore  part  of  a  locomotive,  as  it  was 
moving  slowly  through  the  streets 
of  the  city  of  Norfolk,  pushing  from 
the  rear  a  train  of  cars.  There  was 
a  lookout  on  the  forward  car,  and 
one  on  the  rear  car,  and  the  en- 
gineer and  iireman  were  on  the  loco- 
motive. The  engineer  was  looking 
out  on  one  side  of  the  engine,  and 
the  fireman  on  the  other.  The  boy 
got  upon  the  locomotive  on  the  side 
on  which  the  fireman  was  looking 
out.  The  fireman,  seeing  the  boy's 
danger,  cried  to  him  to  hold  on,  and 
immediately  notified  the  engineer  of 
the  situation.  The  engineer,  accord- 
ing to  the  rule,  stopped  and  reversed 
his  engine.  This  caused  a  slacking 
of  the  cars  and  a  jerk.  The  boy, 
either  intentionally  or  by  force  of 
the  jar,  let  go  his  hold,  and  leaped 
down,  but,  on  account  of  his  lame- 
ness, was  caught  by  the  machinery 


of  the  cylinder  and  dragged  down 
upon  the  track  and  fatally  injured. 
It  was  held,  upon  a  careful  discus- 
sion of  the  law  of  negligence  as  ap- 
plicable to  the  facts  of  the  case,  that 
there  was  no  case  to  go  to  the  jury. 
The  testimony  indicated  that  the 
boy  was  killed,  not  from  want  of 
ordinary  care  and  diligence  in  the 
engineer  and  fireman,  but  from  a 
jar  of  the  engine  necessarily  inci- 
dent to  the  position  in  which  he  had 
placed  himself,  and  from  a  lameness 
which  disabled  him  from  keeping 
clear  of  the  machinery  when  he 
dropped  from  the  engine.  The  en- 
gineer and  fireman  did  not  only 
what  prudent  men  usually  do  in 
such  an  emergency,  but  what  the 
experience  of  railroad  men  and  the 
rules  of  prudence  usually  governing 
the  running  of  railroad  trains  re- 
quired them  to  do.  Moreover,  the 
boy,  although  of  tender  years,  was 
deemed  to  possess  suflBcient  discre- 
tion that  contributory  negligence 
might  be  imputed  to  him.  He  was 
deemed  to  be  capable  of  intelligent 
choice  between  what  was  wrong  and 
dangerous  on  the  one  hand,  and 
what  was  safe  on  the  other;  and  it 
was  said  that  he  intelligently  chose 
the  wrong  and  dangerous  course. 
But,  irrespective  of  the  question  of 
contributory  negligence,  there  could 
be  no  recovery  upon  such  a  state  of 
facts:  Miles  v.  The  Receivers,  4 
Hughes  (U.  S.)  172.  As  to  injuries 
to  children  stealing  rides,  see  post, 
§§  3310,  3311,  3312.  See  also  Vol.  II, 
§  1429. 
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§  2945.    Leaving  Seat  and  Going  to  a  More  Dangerous  Place. — 

If  a  passenger  voluntarily  leaves  his  seat  on  the  train  and  goes  to  a 
place  where  he  incurs  a  greater  risk  of  injury  from  violence  in  the 
movement  of  the  car,  he  is  under  the  duty  of  using,  to  the  end  of 
obviating  danger  of  injury  from  that  source,  such  care  as  a  prudent 
person  vfould  use  under  the  circumstances,  and  his  failure  to  use 
such  care  will  impute  contributory  negligence  to  him,  preventing  a 
recovery  of  damages  in  case  he  is  injured.^^^  This  is  merely  an  ap- 
plication of  the  principle  that  reasonable  or  ordinary  care  is  a  care 
proportionate  to  the  danger  to  be  avoided.^^'  It  is  not  to  be  inferred 
from  this  that  a  passenger  incurs  the  imputation  of  contributory 
negligence  from  quitting  his  seat  in  the  coach  under  any  circum- 
stances,— as  where  he  goes  to  the  platform  of  the  car  when  the  train 
is  at  a  halt  at  a  regular  station,  to  speak  to  a  near  relative  ;^^°  or  to 
meet  a  friend  and  bring  her  into  the  car  ;^^°  and,  while  doing  so,  re- 
ceives an  injury  from  the  sudden  and  violent  starting  of  the  train. 

§  2946.  Leaving  the  Train  While  it  is  at  a  Halt  and  Incurring 
Danger. — ^Where  a  train  was  stopped  and  detained  by  a  wreck  and  the 
passengers  alighted  out  of  curiosity  to  observe  the  wreck,  and  in  it 
there  were  several  tanks  of  naphtha,  one  of  which  was  on  fire,  and 
while  one  of  the  passengers  was  looking  at  it;'  it  exploded,  seriously 
injuring  him,  it  was  held,  and  with  obvious  propriety,  that  he  could 
not  recover  damages  from  the  company,  by  reason  of  the  fact  that  he 
had  by  his  own  act,  assumed  the  risk  of  injury  from  the  source  from 
which  the  injury  to  him  proceeded. ^^^  Another  reason,  equally  good, 
might  have  been  given  for  the  decision.  The  passenger  was  not  on 
any  portion  of  the  premises  of  the  carrier  intended  for  the  use  of  its 
passengers,  in  waiting  for  trains  or  in  going  to  or  coming  from  them. 
He  was  out  in  the  open  country,  acting  according  to  his  own  voli- 
tion, and  under  such  circumstances  the  relation  of  carrier  and  pas- 
senger might  well  be  deemed  to  have  been  temporarily  suspended.^'^ 
The  carrier  was  certainly  charged  with  no  duty  toward  him,  unless 
to  warn  him  of  any  special  danger  to  him,  known  to  the  carrier,  and 
not  apparently  known  to  him;  and  this  it  seems  the  servants  of  the 
carrier  did  in  the  particular  case. 

"'  Burr  V.  Pennsylvania  R.  Co.,  64  "°  Southern   R.   Co.   v.    Smith,   95 

N.  J.  L.  30;  s.  c.  44  Atl.  Rep.  845.  Va.  187;  s.  c.  28  S.  E.  Rep.  173. 

^''Vol.  I,  §  25.  '^Chicago  &c.  R.  Co.  v.  Myers,  80 

"'McCurrie  v.   Southern  &c.   Co.,  Fed.  Rep.  361;  s.  c.  25  C.  C.  A.  486; 

122  Cal.  558;   s.  c.  5  Am.  Neg.  Rep.  49  U.  S.  App.  279. 

117;  12  Am.  &  Eng.  Rail.  Cas.   (N.  "'Ante,  §  2660. 

S.)  170;  55  Pac.  Rep.  324. 
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§  2947.  Riding  on  Platform  or  Steps  of  Steam  Railway  Car.^^^ — 
The  general  rule  is  that  if  a  passenger  elects  to  ride  upon  the  plat- 
form of  a  steam-  railway  car,  withGut  any  necessity,  real  or  apparent, 
for  taking  that  position,  and,  while  so  riding,  is  injured  under  such 
circumstances  that  he  would  not  have  been  injured  if  he  had  not 
taken  that  position, — ^he  can  not  recover  damages  from  the  company. 
In  other  words,  for  a  passenger  to  ride  in  a  position  of  such  obvious 
danger,  without  any  real  or  apparent  necessity  for  so  doing,  is  gen- 
erally regarded  as  negligence  per  se;^^^  and  this  conclusion  of  con- 
tributory negligence  is  more  clear  where  the  passenger  takes  this  ex- 
posed position  in  violation  of  a  known  regulation  of  the  carrier  ;^^^ 
or  in  opposition  to  the  command  of  a  statutej^^^  or  contrary  to  the 


™  This  section  is  cited  in  §  2962. 

***  Graville  v.  Manhattan  &c.  R.  Co., 
105  N.  Y.  525;  s.  c.  12  N.  B.  Rep.  51; 
Smotherman  v.  St.  Louis  &c.  R.  Co., 
29  Mo.  App.  265;  Herdman  v.  New 
York  &c.  R.  Co.,  62  Hun  (N.  Y.)  621 
(mem.);  s.  c.  42  N.  Y.  St.  Rep.  293; 
17  N.  Y.  Supp.  198;  Torrey  v.  Boston 
&c.  R.  Co.,  147  Mass.  412;  s.  c.  7  N. 
Eng.  Rep.  148;  18  N.  B.  Rep.  213; 
Goodwin  v.  Boston  &c.  R.  Co.,  84  Me. 
203;  s.  c.  24  Atl.  Rep.  861;  Alabama 
&c.  R.  Co.  V.  Hawk,  72  Ala.  112; 
Worthington  v.  Central  &c.  R.  Co., 
64  Vt.  107;  s.  c.  15  L.  R.  A.  326;  23 
Atl.  Rep.  590;  Memphis  &c.  R.  Co.  v. 
Salinger,  46  Ark.  528;  Lehigh  Val- 
ley R.  Co.  V.  Greiner,  113  Pa.  St. 
600;  s.  c.  4  Cent.  Rep.  898;  Fisher 
V.  West  Virginia  &c.  R.  Co.,  42  W. 
Va.  183;  s.  c.  33  L.  R.  A.  69;  4  Am. 
&  Bng.  Rail.  Cas.  (N.  S.)  86;  24  S. 
E.  Rep.  570;  Jammlson  v.  Chesa- 
peake &c.  R.  Co.,  92  Va.  327;  s.  c. 
23  S.  E.  Rep.  758;  Cleveland  &o.  R. 
Co.  V.  Moneyhun,  146  Ind.  147;  s.  c. 
34  L.  R.  A.  141;  43  N.  B.  Rep.  1106; 
5  Am.  &  Eng.  Rail.  Cas.  (N.  S.)  682; 
Sanders  v.  Chicago  &c.  R.  Co.  (Ok.), 
61  Pac.  Rep.  1075;  Powers  v.  Chi- 
cago &c.  R.  Co.,  57  Minn.  332;  s.  c. 
59  N.  W.  Rep.  307  (bright,  intelli- 
gent boy  of  thirteen) ;  Cincinnati  &c. 
R.  Co.  V.  McLain,  148  Ind.  188;  s.  c. 
44  N.  E.  Rep.  306.  The  Supreme 
Court  of  New  York  held  that  a  pas- 
senger on  an  elevated  train,  which 
was  so  crowded  that  he  could  just 
find  standing  room  upon  it,  not  al- 
lowing room  to  shut  the  gates,  and 
who,  after  getting  off,  voluntarily 
got  upon  the  platform  again,  instead 
of  waiting  for  the  next  train,  there- 


by took  upon  himself  the  risk  of 
any  accident  caused  by  the  inability 
of  the  gateman  to  shut  the  gate: 
Graham  v.  Manhattan  R.  Co.,  8  Misc. 
(N.  Y.)  305;  s.  c.  59  N.  Y.  St.  Rep. 
279;  28  N.  Y.  Supp.  739.  But,  tak- 
ing a  different  view  of  the  facts,  the 
Court  of  Appeals  reversed  this  de- 
cision. It  seems  there  was  a  move- 
ment of  the  crowd  on  the  platform 
of  the  car,  caused  by  a  quarrel  be- 
tween the  crowd  and  an  intoxicated 
passenger,  and  that  the  plaintiff,  to 
save  himself  from  being  pushed  off, 
grasped  the  railing  suddenly,  and 
that  his  arm  was  broken  by  the 
movement  of  the  cars  around  a 
curve.  The  Court  of  Appeals  held 
that,  even  though  a  passenger  who 
rides  upon  the  platform  of  a  crowd- 
ed elevated  railroad  car  assumes  the 
ordinary  risks  of  his  position,  yet 
he  has  a  right  to  assume  that  the 
servants  of  the  company  will  cause 
no  unusual  disturbance  of  the 
crowd,  and  that  the  cars  are  so  con- 
structed as  not  to  render  his  posi- 
tion dangerous  from  their  proximity 
to  each  other,  in  passing  over  any 
portion  of  the  road,  or,  at  least,  that 
if  such  danger  exists,  he  will  be  ap- 
prised of  it:  Graham  v.  Manhattan 
R.  Co.,  149  N.  Y.  346. 

^^  Malcom  v.  Richmond  &c.  R.  Co., 
106  N.  C.  63;  s.  c.  7  Rail.  &  Corp. 
L.  J.  434;  11  S.  E.  Rep.  187;  Louis- 
ville &c.  R.  Co.  V.  Bisch,  120  Ind. 
549;  s.  c.  41  Am.  &  Eng.  Rail.  Cas. 
89;  22  N.  E.  Rep.  662;  McCauley  v. 
Tennessee  Co.,  93  Ala.  356;  s.  c.  9 
South.  Rep.  611;  Alabama  &c.  R. 
Co.  V.  Hawk,  72  Ala.  112. 

^"A  carrier  is  not  exempted  from 
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request  of  the  conductor/'^  even  though  there  was  no  more  than  stand- 
ing room  inside.^'* 

§  2948.  Further  of  Riding  on  such  Platform  or  Steps. — The  pas- 
senger is  not  excused  in  taking  such  a  dangerous  position  by  the  mere 
fact  that  he  can  not  get  a  seat  inside  the  car,  provided  there  is  stand- 
ing room  inside,^'"  although  his  position  when  so  standing  would  be 
one  of  discomfort;^*"  nor,  when  the  train  is  running  at  a  speed  of 
twenty-five  miles  an  hour,  because  the  passenger,  a  boy  fifteen  years 
old,  goes  out  upon  the  lower  step  of  the  platform  of  the  car,  in 
order  to  vomit,  there  being  plenty  of  standing  room  for  the  purpose 
of  vomiting  in  the  car.^*^     Nor  does  the  fact  that  a  passenger  upon 


damages  for  injuries  received  while 
riding  on  the  platform  of  a  car,  un- 
der N.  Y.  Laws  1890,  ch.  565,  §  53, 
providing  for  the  posting  of  regula- 
tions forbidding  passengers  from 
riding  on  the  platform,  unless  there 
is  at  the  time  sufflcient  room,  for  the 
proper  accommodation  of  the  pas- 
senger inside  of  the  car:  Morris  v. 
Eighth  Ave.  R.  Co.,  68  Hun  (N.  Y.) 
39;  s.  c.  52  N.  Y.  St.  Rep.  61;  22 
N.  Y.  Supp.  666. 

^"  Fisher  v.  West  Virginia  &o.  R. 
Co.,  42  W.  Va.  183;  s.  c.  33  L.  R.  A. 
69;  4  Am.  &  Bng.  Rail.  Cas.  (N.  S.) 
86;  24  S.  E.  Rep.  570. 

"^Graville  v.  Manhattan  R.  Co., 
105  N.  Y.  525. 

""Goodwin  v.  Boston  &c.  R.  Co., 
84  Me.  203;  s.  c.  24  Atl.  Rep.  861; 
Graville  v.  Manhattan  R.  Co.,  105 
N.  Y.  525;  Cleveland  &c.  R.  Co.  v. 
Moneyhun,  146  Ind.  147;  s.  c.  34 
L.  R.  A.  141;  44  N.  E.  Rep.  1106;  5 
Am.  &  Bng.  Rail.  Cas.  (N.  S.)  682; 
Lehigh  Valley  R.  Co.  v.  Greiner,  113 
Pa.  St.  600;  s.  c.  4  Cent.  Rep.  898. 

i«  Worthington  v.  Central  Ver- 
mont R.  Co.,  64  Vt.  107;  s.  c.  15 
L.  R.  A.  326;  45  Alb.  L.  J.  299;  23 
Atl.  Rep.  590;  Camden  &c.  R.  Co.  v. 
Hoosey,  99  Pa.  St.  492.  But  see 
post,  §  2949. 

"•Cleveland  &c.  R.  Co.  v.  Money- 
hun, 146  Ind.  147;  s.  c.  34  L.  R.  A. 
141;  44  N.  E.  Rep.  1106.  It  seems 
that  he  could  have  stood  in  the  car 
and  vomited  in  the  aisle  or  upon 
other  passengers.  It  perhaps  was 
contributory  negligence  in  him  to  be 
under  the  necessity  of  vomiting  at 
all.  -  Two  passengers  left  their 

seats  and  stood  on  the  platform  of 
the  car,  smoking,  although  warned 


of  the  danger  of  doing  so.  The  train 
broke  through  a  trestle,  and  these 
two  men  and  a  man  in  the  baggage 
car  were  alone  injured,  out  of  a  hun- 
dred passengers.  It  was  held  that 
these  two  could  not  recover  dam- 
ages from  the  company:  Memphis 
&c.  R.  Co.  V.  Salinger,  46  Ark.  528. 
While  there  may  be  circumstances 
which  will  excuse  the  act  of  the 
passenger  in  standing  upon  the 
platform  or  step  of  a  railway  pas- 
senger coach,  yet  it  has  been  well 
held  that  when  the  train  is  running 
at  thirty  miles  an  hour  around 
curves,  and  is  swaying  and  jolting, 
he  can  not  recover  damages  for  an 
injury  to  which  his  act  of  taking 
such  an  exposed  position  contrib- 
uted: Worthington  v.  Central  &c. 
R.  Co.,  64  Vt.  107;  s.  c.  15  L.  R.  A. 
326;  45  Alb.  L.  J.  299;  23  At).  Rep. 
590.  Contributory  negligence  has 
been  ascribed  to  the  act  of  a  passen- 
ger in  going  upon  the  lower  step  of 
the  platform  of  the  car  a.t  night, 
while  the  train  is  running  over 
switches  at  a  speed  of  twelve  to 
fourteen  miles  an  hour,  precluding 
recovery  for  injuries  from  being 
thrown  from  the  car  by  the  sudden 
increase  of  speed  after  the  switches 
have  been  passed,  where  he  is  aware 
of  the  danger,  although  he  has  been 
told  by  the  conductor  that  if  he 
wishes  to  alight  at  the  place  where 
the  track  crosses  another  road,  a 
short  distance  from  the  switches,  he 
should  go  out  upon  the  platform  be- 
fore the  switches  are  reached  and 
be  ready  to  get  off  the  moment  the 
train  stops:  Cincinnati  &c.  R.  Co. 
V.  McLain,  148  Ind.  188;  s.  c.  44  N. 
E.  Rep.  306.    It  has  been  held  that 
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the  platform  of  a  railroad  car  at  the  time  the  train  started,  was  look- 
ing for  some  one  by  whom  to  send  a  message  to  his  family,  excuse 
his  contributory  negligence  in  case  he  is  injured. ^^^  If,  while  riding 
in  this  improper  and  dangerous  position,  the  passenger  is  thrown 
off  the  train  and  injured,  he  can  not  recover  damages,  although  the 
accident  may  have  been  in  part  due  to  the  negligent  manner  in  which 
the  train  was  run.^^^  Nor  will  this  conclusion  be  altered  by  the  fact 
that  the 'company  may  not,  at  the  time,  have  a  braheman  upon  the 
platform  to  warn,  assist  or  protect  the  passenger,  although  its  rules 
require  a  brakeman  to  be  there.^** 

§  2949.  What  will  Excuse  the  Passenger  in  so  Riding:.^*^ — A  real 
or  apparent  necessity  will  excuse  the  passenger  in  so  riding,  and  repel 
the  imputation  of  contributory  negligence ;  so  that  if,  while  so  riding, 
he  is  injured  through  the  negligence  of  the  carrier,  he  may  recover 
damages.  The  real  necessity  for  riding  in  such  a  position  is  gen- 
erally held  to  exist  where  the  cars  are  so  crowded  that  the  passenger 
can  not  procure  standing  room,  in  them,}*'^     Other  courts  go  further. 


a  female  passenger  is  guilty  of  con- 
tributory negligence,  precluding  re- 
covery for  injuries  from  being 
thrown  from  a  train  by  reason  of 
the  sudden  acceleration  of  speed,  in 
going  upon  the  platform,  with  bun- 
dles under  each  arm,  for  the  pur- 
pose of  passing  into  another  car  to 
ask  the  conductor  to  stop  the  train, 
which  had  just  passed  her  station 
without  stopping:  Jammison  v. 
Chesapeake  &c.  R.  Co.,  92  Va.  327; 
s.  c.  23  S.  E.  Rep.  758.  But  this 
seems  rather  hard. 

'"  Torrey  v.  Boston  &c.  R.  Co.,  147 
Mass.  412;  s.  c.  7  N.  Eng.  Rep.  148; 
18  N.  E.  Rep.  213. 

"'  In  nearly  all  the  preceding 
cases  the  passenger  was  injured  or 
killed  by  being  thrown  from  the 
platform. 

'"  Herdman  v.  New  York  &c.  R. 
Co.,  62  Hun  (N.  Y.)  621  (mem.);  s.  c. 
42  N.  Y.  St.  Rep.  293;  17  N.  Y. 
Supp.  198.  It  has  been  held  that  a 
railroad  company  is  not  liable  for 
injuries  to  a  female  passenger  whose 
arm  was  run  over  while  endeavoring 
to  rescue  her  child  from  beneath  the 
car  under  which  it  was  thrown  by 
the  concussion  of  freight  cars,  which 
were  being  attached  to  the  train 
while  the  child  was  upon  the  plat- 
form, the  car  remaining  stationary 
at  the  station,  where  the  conductor 
had  told  passengers  to  keep  their 
seats,  although  he  had  not  specially 


warned  them  not  to  come  upon  the 
platform,  or  given  notice  that  the 
cars  were  about  to  be  coupled,  the 
concussion  not  being  greater  than 
usual :  De  Mahy,  v.  Morgan  &c.  R. 
&  S;  S.  Co.,  45  La.  An.  1329; 
s.  c.  14  South.  Rep.  61.  It  has 
been  held  that  a  person  is  not  justi- 
fied in  riding  on  the  steps  of  a  pas- 
senger car  outside  of  the  vestibule 
door,  even  though  he  has  a  ticket 
for  a  passage  on  that  particular 
train,  and  is  unable  to  secure  admis- 
sion to  the  coach,  the  door  being 
locked;  and  if  he  voluntarily  as- 
sumes such  a  risk,  and  is  incident- 
ally thrown  from  the  train  while  it 
is  running,  he  is  not  entitled  to 
damages:  Sanders  v.  Chicago  &c.  R. 
Co.  (Ok.),  61  Pac.  Rep.  1075.  It 
seems  that  he  must  go  inside  the 
vestibule  door,  although  it  is  locked 
in  his  face.  It  has  been  held,  but 
with  doubtful  propriety,  that  a  pas- 
senger upon  the  platform  between 
the  cars  of  a  moving  vestibuled 
train  is  guilty  of  contributory  neg- 
ligence in  stepping  back,  without 
looking,  into  the  open  space  between 
the  platforms  in  order  to  enable  a 
lady  to  enter  the  car  before  him: 
Louisville  &c.  R.  Co.  v.  Stout,  66  111. 
App.  298;  s.  c.  1  Chic.  L.  J.  Wkly. 
580. 

"'  This  section  is  cited  in  §  2948. 

""Lynn  v.  Southern  &c.  Co.,  103 
Cal.  7;  s.  c.  24  L.  R.  A.  710;  36  Pac. 
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and  hold  that  it  is  not  negligence  per  se  for  a  passenger  on  a  steam 
railway  train  to  ride  on  the  platform  of  a  car,  where  the  ear  is  so 
crowded  that  he  can  not  find  a  seat  therein,^^' — especially  where,  in 
addition  to  the  inability  of  the  passenger  to  find  a  seat  in  the  car,  the 
platform  is  the  most  comfortable  and  convenient  place  which  he  can 
occupy.^**  It  is  reasoned  that  mere  standing  space  on  the  inside 
of  a  car  is  not  ordinarily  such  proper  accommodation  for  a  passenger 
as  will  make  it  negligence  for  him  to  stand  on  the  car  platform.^** 
Another  turn  to  the  reasoning  of  a  court  of  this  State  is  found  in 
the  proposition  that  the  rule  of  a  railroad  company  that  passengers 
must  not  stand  on  the  platforms  is  waived  by  receiving  passengers 
for  whom  it  fails  to  provide  suitable  accommodations  inside  its 
coaches.^""  But  it  must  be  kept  in  mind  that  the  railroad  company 
is  not,  under  all  circumstances,  chargeable  with  negligence  because  of 
its  inability  to  accommodate  an  unusual  and  unexpected  crowd  of 
passengers ;  so  that  if,  for  this  reason,  a  passenger  is  obliged  to  ride  on 
the  steps  of  the  platform  of  a  car,  and  is  thrown  therefrom  by  a  jerk 
of  the  train,  the  railroad  company  will  not  be  liable  for  his  death  or 
injury,  on  the  footing  of  having  failed  to  furnish  sufficient  cars  to 
seat  all  the  passengers.^^^ 

§  2950.    Further  of  such  Excuses  or  Circumstances  of  Justifica- 
tion.— ^And  so,  a  necessity  which  will  excuse  the  passenger  for  riding 

Rep.  1018;  Trumbull  v.  Brickson,  97  ""Graham  v.  McNeill,  supra. 
Fed.  Rep.  891.  Vomiting,  it  seems,  ""  Graham  v.  McNeill,  supra. 
is  not  a  real  or  apparent  necessity,  ^"  Chicago  &c.  R.  Co.  v.  Carroll, 
so  that  if  a  boy  who  is  a  passenger  5  111.  App.  201.  The  crowd  of  pas- 
on  a  train  goes  out  upon  the  plat-  sengers  on  this  occasion  was  pro- 
form  steps  to  vomit,  while  the  duced  by  the  fact  that  it  was  Dec- 
train  is  in  rapid  motion,  and  is  oration  Day.  The  railroad  company 
thrown  off  and  hurt,  there  can  be  had  made  provisions  for  the  accom- 
no  recovery  of  damages:  Cleveland  modation  of  an  excess  of  passengers 
&c.  R.  Co.  V.  Moneyhun,  146  Ind.  on  that  day,  basing  their  estimate 
147;  s.  c.  34  L.  R.  A.  141;  44  N.  E.  upon  their  experience  of  the  previ- 
Rep.  1106.  So,  if  a  passenger  thrusts  ous  year.  But  double  the  number 
his  head  out  of  the  window  to  vomit,  that  were  carried  on  the  previous 
and  gets  it  knocked  off  or  scraped  year  came  to  take  passage,  and  it 
in  a  tunnel,  his  injury  will  be  was  held,  apparently  with  good  rea- 
ascribed  to  his  own  rashness  and  son,  that  the  railroad  company  was 
folly,  and  not  to  the  negligence  of  not  imputable  with  negligence  be- 
the  trainmen,  they  having  no  knowl-  cause  of  its  inability  to  carry  such 
edge  of  what  he  is  doing:  Shelton  an  excess  of  business.  Besides, 
V.  Louisville  &o.  R.  Co.,  19  Ky.  L.  before  the  injury  which  was  the  oc- 
Rep.  215;  s.  c.  39  S.  W.  Rep.  842  casion  of  the  suit  had  taken  place, 
(no  off.  rep.).  many  passengers  had  left  the  train, 

i«  Werle  v.  Long  Island  &c.  R.  Co.,  so  that  it  became  incumbent  upon 

98  N.  Y.  650.  the  plaintiff  to  see  whether  there 

^'^  Graham   v.    McNeill,    20   Wash,  was  not  room  for  him  inside  the  car, 

466;  s.  c.  55  Pac.  Rep.  631;  43  L.  R.  instead  of  continuing  to  sit  on  the 

A.  300;  5  Am.  Neg.  Rep.  484;  12  Am.  steps  of  the  platform:     Chicago  &c. 

&  Eng.  Rail.  Cas.  (N.  S.)  149.  R.  Co.  v.  Carroll,  supra. 
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on  the  front  platform  exists  where  the  rear  platform  is  full  and  there 
appears  to  be  no  available  room  insidej^^^  especially  where  he  is  im- 
pliedly invited  so  to  ride  hy  the  conductor  and  is  accepted  and  treated 
as  a  passenger  by  the  conductor  while  there.^^^  So,  a  passenger  who 
proceeds  from  one  car  to  another  of  a  moving  train,  in  order  to  find 
a  seat,  is  deemed  to  act  under  a  reasonable  necessity;  and  if  he  is  in- 
jured while  upon  the  platform  of  one  of  the  cars,  in  consequence  of  a 
collision  between  the  train  and  another  train,  he  is  not  precluded 
from  recovering  damages  on  the  ground  of  contributory  negligence.^^* 

§  2951.  Further  of  this  Subject. — An  apparent  necessity  exists, 
under  a  principle  already  considered,  where  the  passenger  leaves  his 
position  inside  the  car  and  goes  upon  the  platform  under  the  impulse 
of  sudden  fear,  produced  by  an  impending  peril  brought  about  by  the 
negligence  of  the  carrier,  for  the  purpose  of  escaping  a  seemingly 
imminent  danger,  where  his  act  in  so  doing  is  such  as  a  person  of 
ordinary  care  and  prudence  might  do  under  the  circumstances.^^^ 
But  in  such  a  case,  it  is  reasoned  that  the  fact  that  the  passenger  is 
injured  in  such  an  attempt  while  others  who  remain  in  their  seats 
escape  uninjured,  is  a  circumstance  to  be  considered  by  the  jury,  in 
determining  whether  he  acted  with  ordinary  care  under  the  circum- 
stances.^^^  Contributory  negligence  was  not  imputed  to  the  passen- 
ger as  matter  of  law,  where  a  passenger  on  an  excursion  train  at- 
tempted to  stand  on  the  outside  running-board  of  the  car,  without 
noticing  that  certain  coal  bins  belonging  to  the  railroad  company 
were  so  near  the  track  as  not  to  afford  room  for  the  passage  of  his 
body  while  in  that  position,  without  being  scraped  off;^^'  nor  where 

"^  Highland  &c.  R.  Co.  v.  Donovan,  87  Cal.  62.    There  is  a  holding,  seem- 

94  Ala.  299;  s.  c.  10  South.  Rep.  139.  ingly  untenable,  to  the  effect  that  a 

""^  Highland  &c.  R.  Co.  v.  Donovan,  railroad  company  can  not  attribute 
supra.  Whether  or  not  a  passenger  negligence  to  a  passenger  in  stand- 
upon  a  railway  train  is  guilty  of  ing  on  the  platform  of  its  car,  in  an 
negligence  in  standing  upon  the  action  for  personal  injuries  received 
platform  of  the  car,  when  he  could  by  him  in  being  thrown  therefrom 
stand  inside,  in  the  aisle,  has  been  by  a  sudden  start,  when  its  con- 
held  a  question  for  the  jury:  In-  ductor  saw  Mm  in  that  position  and 
ternational  &c.  R.  Co.  v.  Welsh  (Tex.  collected  his  fare  without  objection: 
Civ.  App.),  24  S.  W.  Rep.  854  (no  Olivier  v.  Louisville  &c.  Co.,  43  La. 
off.  rep.).  An.    804;    s.   c.    9    South.   Rep.   431. 

'"  Dewire  v.  Boston  &c.  R.  Co.,  148  But  it  would  seem  that  the  fact  that 

Mass.  343;   s.  c.  2  L.  R.  A.  166;  19  the  conductor  collects  fare  from  a 

N.  E.  Rep.  523.  passenger  who  is  riding  in  such  a 

""  Mitchell  V.  Southern  &c.  R.  Co.,  dangerous  position,  without  direct- 

87  Cal.  62;   St.  Louis  &c.  R.  Co.  v.  ing  him  to  go  inside,  ought  not  to 

Maddry,  57  Ark.  306;  s.  c.  21  S.  W.  relieve  the  passenger  from  the  Im- 

Rep.  472.     Compare  Vol.   I,   §§  80,  putation  of  contributory  negligence. 

164,   175,   188,   195,   197,   255,   1272;  «' Dickinson  v.  Port  Huron  &c.  R. 

"Vol.  II,  §  2328;  ante,  §  2927.  Co.,  53  Mich.  43. 

>»  Mitchell  V.  Southern  &c.  R.  Co., 
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a  passenger  standing  on  the  lower  step  of  a  railway  car  inadvertently 
projected  his  body  beyond  the  line  of  the  car,  bringing  it  in  contact 
with  a  car  negligently  left  standing  on  a  side  track  too  near  the  main 
track,  he  having  boarded  the  train  but  a  few  minutes  before,  and  hav- 
ing been  unable  to  get  upon  the  platform  because  of  the  number  of 
persons  preceding  him, — the  question  of  his  negligence  being  for  the 
jury.1^8 

§  2952.  Doctrine  that  the  Act  of  the  Passenger  in  so  Elding  is  not 
Negligence  per  se. — On  the  other  hand,  there  is  a  numerous  class  of 
cases  holding  that  the  fact  that  a  passenger  rides  on  the  platform 
of  a  passenger  car,  when  the  car  is  crowded,  is  not  negligence  per  se, 
but  merely  presents  a  question  of  negligence  for  the  consideration  of 
the  jury.'^''®  Courts  have  refused  to  ascribe  contributory  negligence 
to  the  act  of  a  passenger  in  standing  upon  the  lower  step  of  the  plat- 
form of  a  railway  car  while  in  motionj  where  the  train  is  running 
slowly  through  a  city  and  making  frequent  stops  ;^^''  to  a  passenger 
riding  on  the  platform  of  an  elevated  railroad  car,  where  the  gate 
is  not  kept  closed  in  pursuance  of  the  mandate  of  a  statute, — ^this  fact 
presenting  evidence  of  negligence  on  the  part  of  the  company,  but 
not  necessarily  negligence  on  the  part  of  the  passenger  ;^°^  to  the 


'■*Lake  Shore  &c.  R.  Co.  v.  Kel- 
sey,  76  111.  App.  613.  No  such  cir- 
cumstance will,  however,  excuse 
the  negligence  of  the  company  in 
leaving  another  car  so  near  its  pass- 
ing train  that  a  person  thus  riding, 
in  consequence  of  the  train  being 
crowded  with  other  passengers,  is 
struck  by  such  car.  Such  an  action 
will  present  a  question  for  the  jury, 
on  the  subject  of  negligence  and 
contributory  negligence.  It  was  so 
held  with  reference  to  a  train  oper- 
ated for  the  accommodation  of  the 
workmen  of  the  railway  company, 
with  a  speed  of  seven  miles  an  hour. 
In  consequence  of  the  platform  of  a 
car  being  crowded  with  other  pas- 
sengers, one  of  the  passengers  was 
obliged  to  take  a  position  on  the 
lowest  step  of  the  car,  with  his 
hands  on  the  railing,  his  body  pro- 
jecting outside  the  line  of  the  car, 
and  his  head  facing  inward  toward 
the  car.  In  this  position  he  was 
struck  by  another  car  which  the 
railroad  company  had  negligently 
left  near  the  track :  Lake  Shore  &c. 
R.  Co.  V.  Kelsey,  180  111.  530;  s.  c. 
54  N.  E.  Rep.  608;  afE'g  s.  c.  76  111. 
App.  613. 
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""'  Lynn  v.  Southern  &c.  R.  Co.,  103 
Cal.  7;  s.  c.  24  L.  R.  A.  710  (with 
note);  East  Omaha  &c.  R.  Co.  v. 
Godola,  50  Neb.  906;  Chesapeake  &c. 
R.  Co.  V.  Lang,  100  Ky.  221;  s.  c.  19 
Ky.  L.  Rep.  65;  38  S.  W.  Rep.  503; 
modified  on  rehearing  40  S.  W.  Rep. 
451;  petition  for  modification  de- 
nied in  19  Ky.  L.  Rep.  67,  68;  Chi- 
cago &c.  R.  Co.  V.  Fisher,  141  111. 
614;  s.  c.  31  N.  E.  Rep.  406;  aff'g 
s.  c.  38  111.  App.  33;  Ridenhour  v. 
Kansas  City  &c.  R.  Co.,  102  Mo.  270; 
s.  c.  13  S.  W.  Rep.  889;  San  Antonio 
&c.  R.  Co.  V.  Choate,  22  Tex.  Civ. 
App.  618;  s.  c.  56  S.  W.  Rep.  214; 
Graham  v.  Manhattan  R.  Co.,  149 
N.  Y.  336;  s.  c.  43  N.  E.  Rep.  917; 
Lake  Shore  &c.  R.  Co.  v.  Kelsey,  76 
111.  App.  613;  Choate  v.  Missouri  &c. 
R.  Co.,  67  Mo.  App.  105;  Georgia  &c. 
R.  Co.  V.  Watkins,  97  6a.  381;  s.  c. 
24  S.  E.  Rep.  34. 

'"°  Lake  Shore  &c.  R.  Co.  v.  Kelsey, 
76  111.  App.  613. 

"'  Graham  v.  Manhattan  R.  Co., 
149  N.  Y.  336;  s.  c.  43  N.  E.  Rep.  917. 
This  was  the  case  where  the  guard, 
in  dealing  with  an  intoxicated  pas- 
senger, created  a  commotion  among 
the  passengers  crowding  the  plat- 
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act  of  a  passenger  in  going  upon  the  platform  in  order  to  pass  from 
one  car  to  another,  who  was  thrown  ofE  the  train  by  a  sudden  jerk  of 
the  car;^'*^  to  a  passenger  who  took  a  position  on  the  steps  of  the  car 
when  the  train  was  slacking  up  to  allow  passengers  to  alight,  when 
there  was  room  inside  the  car;^*'  to  an  intending  passenger  who  at- 
tempted to  enter  a  car,  but  was  stopped  on  the  platform  by  a  throng 
of  passengers  coming  from  the  other  side,  and  who  yielded  his  place 
to  ladies  riding  on  the  platform,  and  who  did  not,  after  a  large  num- 
ber of  passengers  had  left  the  train  at  an  intermediate  station,  at- 
tempt to  enter  another  car,  but  remained  on  the  steps  where  he 
originally  was,  and  was  crowded  ofE;^'*  to  a  passenger  who  chose  to 
ride  on  the  platform  of  the  front  car,  in  a  crowded  excursion  train,  so 
as  to  prevent  a  recovery  for  injuries  caused  by  a  collision  with  a 
freight  train,  due  to  leaving  a  switch  open.^^^ 


form,  of  whom  the  plaintiff  was  one, 
so  as  to  jostle  him  in  such  a  man- 
ner as  to  lead  him  to  seize  the  rail- 
ing which  extended,  around  the  plat- 
form, whereby  his  arm  was  caught 
between  the  railing  of  two  cars  and 
was  injured;  and  it  was  held  that, 
while  he  accepted  the  risks  ordi- 
narily Incident  to  such  a  position  on 
the  car,  he  did  not  accept  a  risk 
incident  to  an.  unusual  disturbance 
caused  by  a  quarrel  between  the 
guard  and  an  intoxicated  passenger: 
Graham  v.  Manhattan  R.  Co.,  supra. 

^'^  San  Antonio  R.  Co.  v.  Choate, 
22  Tex.  Civ.  App.  618;  s.  c.  56  S.  W. 
Rep.  214.  In  this  case  an  instruc- 
tion to  the  effect  that  where  a  pas- 
senger goes  from  one  car  to  another 
without  notice  to  the  trainmen,  the 
company  owes  him  no  duty  with  re- 
spect to  movements  of  the  train 
while  engaged  in  such  act,  was  prop- 
erly refused;  since  while  the  passen- 
ger assumed  the  risks  incident  to 
the  undertaking  of  danger  from  or- 
dinary sources,  yet  he  did  not  as- 
sume the  risk  of  danger  from  negli- 
gence, and  the  question  of  his  con- 
tributory negligence  and  of  the  neg- 
ligence of  the  defendant  was  a  ques- 
tion for  the  jury:  San  Antonio  &c. 
R.  Co.  V.  Choate,  supra. 

™Ridenhour  v.  Kansas  City  &c. 
R.  Co.,  102  Mo.  270;  s.  c.  13  S.  W. 
Rep.  889.  This  fact  did  not  absolve 
sjhe  company  from  liability;  but  the 
question  whether  the  place  was 
more  dangerous  than  inside  the  car, 
and,  if  so,  whether  the  passenger 
had  at  the  time  sufBcient  capacity 
and  discretion  to  understand  that  it 


was  more  dangerous,  were  questions 
of  fact  for  the  jury:  Ridenhour  v. 
Kansas  City  &c.  R.  Co.,  supra  (child 
nine  years  old). 

i»*  Chicago  &c.  R.  Co.  v.  Fisher,  141 
111.614;  s.  c.  31N.  E.  Rep.  406;  aff'g  s. 
c.  38  111.  App.  33.  Another  court  has 
held  that  it  is  not  negligence  as  mat- 
ter of  law  that  a  passenger  should 
be  or  should  remain  on  the  platform 
of  a  car  for  a  time,  although  there 
are  seats  inside,  in  the  absence  of  a 
statute  or  regulation  against  it,  but 
that  his  negligence  is  a  question  for 
a  jury:  Gerstle  v.  Union  &c.  R. 
Co.,  23  Mo.  App.  361. 

"°  Chesapeake  &c.  R.  Co.  v.  Lang, 
100  Ky.  221;  s.  c.  19  Ky.  L.  Rep.  65; 
38  S.  "W.  Rep.  503;  modified  on  re- 
hearing 40  S.  W.  Rep.  451;  petition 
for  modification  denied  19  Ky.  L. 
Rep.  67,  68.  That  the  degree  of  care 
required  of  a  boy  fifteen  years  old, 
riding  on  the  top  of  a  platform  of  a 
crowded  passenger  car,  is  such  as  is 
reasonably  to  be  expected  from  a 
boy  of  his  age  and  capacity, — see 
Georgia  &c.  R.  Co.  v.  Watkins,  97 
Ga.  381;  s.  c.  24  S.  E.  Rep.  34;  Vol.  I, 
§  308.  In  such  a  case  an  instruc- 
tion to  the  effect  that  if  the  person 
who  was  jerked  from  the  platform 
of  a  car  and  killed,  was  at  the  time 
of  the  injury  exercising  ordinary 
care  and  prudence,  the  plaintiff  was 
entitled  to  recover, — was  held  to  be 
erroneous,  because  it  ignored  the 
question  of  his  care  in  venturing 
upon  the  prohibited  place  in  the  first 
instance :  Chicago  &c.  R.  Co.  v.  Col- 
well,  3  111.  App.  545. 
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§2953.  Going  to  the  Platform  Preparatory  to  Alighting  before 
the  Train  Comes  to  a  Stop. — For  a  passenger  to  go  upon  the  platform 
of  the  car  preparatory  to  alighting,  after  the  name  of  the  station  has 
been  announced,  and  while  the  car  is  slowing  down,  is  not  riding 
upon  the  platform  within  the  meaning  of  a  regulation  of  the  carrier 
prohibiting  passengers  from  so  riding,  but  is  merely  using  the  plat- 
form as  a  means  of  egress ;  and  he  is  not  imputable  with  contributory 
negligence  as  matter  of  law  in  so  doing,  in  case  he  is  injured  through 
the  negligence  of  the  company  while  in  that  position,  but  whether 
it  is  negligence  under  all  the  circumstances  is  a  question  of  fact 
for  the  jury.^""  But  there  is  a  limit  to  the  rule  which  excuses  this 
conduct  on  the  part  of  the  passenger.  If  the  train  is  approaching  the 
station  at  a  dangerous  rate  of  speed,  and  if  he  is  not  invited  by  any 
servant  of  the  carrier  thus  to  go  upon  the  platform,  and  if  there  is 
no  necessity  for  him  so  to  act,  he  can  not  recover  damages  by  reason 
of  the  fact  of  being  jerked  off  the  train  by  a  sudden  increase  of  its 
speed  which  it  makes  instead  of  stopping  at  the  station.  ^°' 

§  2954.  Riding  on  the  Platform  of  a  Street  Car. — Judicial  author- 
ity is  generally  united  in  favor  of  the  proposition  that  the  mere  act 
of  riding  upon  the  platform  of  a  crowded  street  car  is  not  negligence 
per  se^^^  in  the  case  of  an  adult  passenger,  or  one  reasonably  compe- 


'""Watkins  v.  Birmingham  R.  &c. 
Co.,  120  Ala.  147;  s.  c.  43  L.  R.  A. 
297;  24  South.  Rep.  392;  Newton  v. 
Central  &c.  R.  Co.,  80  Hun  (N.  Y.) 
491;  s.  c.  62  N.  Y.  St.  Rep.  387;  30 
N.  Y.  Supp.  488  (passenger  in  this 
situation  thrown  down  between  the 
cars  by  a  sudden  jerk  of  the  train); 
Schreiner  v.  New  York  &c.  R.  Co.,  12 
App.  Div.  (N.  Y.)  551;  s.  c.  42  N.  Y. 
Supp.  163  (boy  ten  and  a  half  years 
old  so  acting,  following  the  example 
of  adult  passengers,  and  thrown 
from  the  platform  by  the  sudden 
stopping  of  the  train);  Cincinnati 
&c.  R.  Co.  v.  Revalee,  17  Ind.  App. 
657;  s.  c.  46  N.  E.  Rep.  352  (female 
passenger  went  upon  platform  when 
train  had  nearly  stopped,  and,  in 
attempting  to  alight,  was  thrown 
upon  the  station  platform  by  the 
sudden  starting  of  the  train  without 
warning);  Baltimore  &c.  R.  Co.  v. 
Meyers,  62  Fed.  Rep.  367;  s.  c.  18  U. 
S.  App.  569;  10  C.  C.  A.  485  (pas- 
senger taking  this  position  for  the 


purpose  of  alighting,  by  invitation 
of  the  brakeman,  is  not  riding  upon 
the  platform  within  the  meaning  of 
a  prohibitory  statute) ;  Gulf  &c.  R. 
Co.  V.  Warlick  (Ind.  Terr.  App.), 
35  S.  W.  Rep.  235  (no  off.  rep.). 

"'  Scheiber  v.  Chicago  &c.  R.  Co., 
61  Minn.  499;  s.  c.  63  N.  W.  Rep. 
1034.  See  also  Jonas  v.  Long  Island 
R.  Co.,  20  Misc.  (N.  Y.)  176,  where 
the  passenger  thus  went  out  while 
the  train  was  running  at  a  high 
rate  of  speed,  and  was  precluded 
from  recovering  damages  on  the 
ground  of  contributory  negligence. 

'»=Upham  V.  Detroit  City  R.  Co., 
85  Mich.  12;  Taft  v.  Brooklyn  &c.  R. 
Co.,  14  Misc.  (N.  Y.)  310;  s.  c.  35 
N.  Y.  Supp.  1042;  70  N.  Y.  St.  Rep. 
750;  Graham  v.  Manhattan  R.  Co., 
149  N.  Y.  336;  s.  c.  43  N.  B.  Rep. 
917;  Lax  v.  Forty-Second  St.  R.  Co., 
46  N.  Y.  Super.  Ct.  448;  Lake  v. 
Cincinnati  &c.  R.  Co.,  13  Ohio  0.  0. 
494. 
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tent  to  take  care  of  himself/""  or  even  in  the  case  of  a  woman;""  and 
this  is  especially  so  in  the  absence  of  any  published  rules  of  the  com- 
pany forbidding  passengers  to  ride  in  such  a  position. ^^^  While  there 
is  obviously  more  danger  in  standing  on  the  front  than  on  the  rear 
platform  of  such  a  car,  yet  several  of  the  preceding  cases  make  no 
distinction  in  this  respect;  and  one  of  them  holds  that  for  a  pas- 
senger to  stand  on  the  front  platform  of  such  a  car,  outside  the  gate, 
by  the  permission  or  direction  of  the  driver,  is  not  so  obviously  dan- 
gerous as  to  prevent  a  recovery  in  case  the  passenger  is  knocked  off 
the  step  without  his  fault.^'^  For  stronger  reasons,  it  is  not  negli- 
gence per  se  for  a  passenger  upon  a  crowded  street  car  to  force  him- 
self from  his  seat  into  a  crowd  upon  the  platform  while  the  car  is  in 
motion,  for  the  purpose  of  alighting.^^*  So,  a  passenger  on  a  train 
on  an  elevated  railroad,  who  has  been  expressly  invited  by  the  guard 
to  ride  on  a  crowded  car,  is  not,  as  matter  of  law,  guilty  of  con- 
tributory negligence  in  returning  to  the  platform  after  momentarily 
alighting  to  allow  another  passenger  to  get  off.^^*     Passengers  who 


™Sandford  v.  Hestonville  &c.  R. 
Co.,  136  Pa.  St.  84;  s.  c.  20  Atl.  Rep. 
799;  Reber  v.  Pittsburg  &c.  R.  Co., 
179  Pa.  St.  339;  Adams  v.  Washing- 
ton &c.  R.  Co.,  9  App.  (D.  C.)  26; 
Pendergast  v.  Union  R.  Co.,  10  App. 
Div.  (N.  Y.)  207;  West  Chicago 
Street  R.  Co.  v.  McNulty,  64  111.  App. 
549  (riding  on  footboard);  Wood  v. 
Brooklyn  City  R.  Co.,  5  App.  Div. 
(N.  Y.)  492  (riding  on  side  steps  of 
street  car);  Gerstle  v.  Union  &c.  R. 
Co.,  23  Mo.  App.  361. 

'™  Metropolitan  R.  Co.  v.  Snash- 
all,  3  App.  (D.  C.)  420;  s.  c.  22  Wash. 
L.  Rep.  377. 

'"  Matz  V.  St.  Paul  City  R.  Co.,  52 
Minn.  159;  s.  c.  53  N.  W.  Rep. 
1071.  Contributory  negligence  could 
scarcely  be  imputed  to  the  fact  of  a 
passenger  so  riding  when  there  is 
not  room  inside;  since,  in  large 
cities,  street  railway  companies  no- 
toriously fail  and  refuse  to  provide 
sufficient  cars  to  transport  their  pa- 
trons inside  the  cars  during  the  so- 
called  "rush  hours"  of  morning  and 
evening;  so  that,  during  those 
hours,  their  cars  regularly  go  with 
both  platforms  crowded,  and  many 
passengers  must  ride  on  the  plat- 
forms or  not  at  all. 

"'  Seymour  v.  Citizens'  R.  Co.,  114 
Mo.  266;  s.  c.  21  S.  W.  Rep.  739. 

'"Chicago  City  R.  Co.  v.  Consi- 
dine,  50  111.  App.  471.  Nor  does  the 
fact  that  a  passenger  uses  the  front 
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platform  of  a  street  car,  as  a  means 
of  entering  the  car,  debar  him  from 
recovering  damages  in  case  of  a 
negligent  injury,  by  reason  of  a 
statute  of  New  York  (N.  Y.  Laws 
1890,  ch.  565,  §  53),  even  if  the  stat- 
ute is  properly  construed  as  apply- 
ing to  street  cars:  Morris  v.  Eighth 
Ave.  R.  Co.,  68  Hun  (N.  Y.)  39;  s.  c. 
52  N.  Y.  St.  Rep.  61;  22  N.  Y.  Supp. 
666.  That  the  provisions  of  New 
York  Act  1850,  §  46,  that  in  case 
any  passenger  of  any  railroad  shall 
be  injured  while  on  the  platform  of 
a  car  or  on  any  baggage,  wood,  or 
freight  car,  in  violation  of  printed 
regulations,  posted  up  in  a  conspic- 
uous place  inside  of  its  passenger 
cars,  the  company  shall  not  be  liable 
for  the  injury,  do  not  apply  to  horse 
railroads, — see  Vail  v.  Broadway  R. 
Co.,  6  Misc.  (N.  Y.)  20;  s.  c.  58  N.  Y. 
St.  Rep.  124;  26  N.  Y.  Supp.  59;  s.  c. 
aff'd  147  N.  Y.  381.  It  has  even 
been  held  that  for  a  passenger  to 
stand  on  the  platform  of  the  trail 
car  in  a  moving  calile  train,  in  ac- 
cordance with  custom,  is  not  negli- 
gence as  a  matter  of  law,  in  the 
absence  of  any  rule  of  the  com- 
pany against  it:  Muldoon  v.  Seattle 
City  R.  Co.,  7  Wash.  528;  s.  c.  22  L. 
R.  A.  794;  35  Pac.  Rep.  422. 

'"  Graham  v.  Manhattan  R.  Co., 
149  N.  Y.  336;  s.  c.  43  N.  E.  Rep. 
917;  Lax  v.  Forty-Second  St.  R.  Co., 
46  N.  Y.   Super.  Ct.   448    (state  of 
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are  in  the  habit  of  smoking  are  often  invited  by  the  conductor  of 
street  cars  to  ride  upon  the  platform  while  smoking,  so  as  to 
avoid  annoying  passengers  inside.  On  the  principle  of  the  fore- 
going text,  a  passenger  so  invited  and  so  riding,  even  on  the  front 
platform,  and  who  is  thrown  off  and  injured  by  a  sudden  jerk  of  the 
car,  is  not  deemed  guilty  of  negligence  as  matter  of  law,  although 
there  is  room  to  ride  inside  ;^'^  and  it  seems  that  this  is  so,  although 
the  smoker  may  not  be  riding  on  the  front  platform  by  the  invitation 
of  any  servant  of  the  carrier.^'® 

§  2955.  Riding  on  the  Platform  of  a  Street  Car  when  there  is  no 
Room  Inside. — The  conclusion  that  it  is  not  negligence  per  se  for  a 
passenger,  even  a  woman/''''  to  ride  on  the  platform  of  a  street  car,  is 
even  more  clear  where,  as  generally  happens  in  the  morning  and 
evening,  all  the  street  cars  are  so  crowded  that  passengers  are  obliged 
so  to  ride  or  else  not  get  to  their  business  or  their  homes  at  all;  and 
especially  where  passengers  are  permitted  so  to  ride  by  the  conductor 
in  charge  of  the  car.^^*  On  the  other  hand,  where  a  passenger  is  im- 
pliedly invited  so  to  ride,  the  carrier  is  bound  to  take  additional  pre- 
cautions for  his  safety  in  view  of  the  fact  that  he  is  so  riding.  Thus, 
where  a  female  passenger  attempts  to  ride  upon  the  platform  because 
she  is  unable  to  get  a  seat  within  the  car,  even  if  negligence  were 
properly  imputable  to  such  an  act,  nevertheless  the  railway  company 
will  be  liable  if  its  servants,  knowing  her  situation,  and  consequent 
danger,  may,  by  the  exercise  of  reasonable  care  under  the  circum- 

evidence  under  which  the  case  was  side:     Thayne  v.  Scranton  Traction 

for  the  jury).     It  has  been  held  that  Co.,  8  Pa.  Super.  Ct.  446. 

a    street    railway    company    is    not  ™  Hastings  v.  Central  &c.  R.  Co., 

chargeable  with  negligence  toward  7  App.   Div.    (N.  Y.)    312;    s.  c.   29 

a  passenger  who  is  crowded  off  the  Chic.  Leg.  News  26;  40  N.  Y.  Supp. 

platform  of  a  car  by  other  passen-  93. 

gers,    where    there    was    plenty    of  "°  Seelig    v.    Metropolitan    St.    R. 

room   inside   the   car,   although   he  Co.,  18  Misc.    (N.  Y.)   383;    s.  c.  41 

had  assumed  such  a  position  after  N.  Y.  Supp.  656. 

notifying  the  conductor  to  stop  at  '"  Noble  v.   St.  Joseph  &c.   St.  R. 

a  certain  street,  which  was  not  done,  Co.,  98  Mich.  249;  s.  c.  57  N.  W.  Rep. 

and  the  accident  occurred  while  he  126. 

was  waiting  for  the  next  street  to  ""  Metropolitan  R.  Co.  v.  Snashall, 

be  reached:     Glyn  v.  New  York  &c.  3  App.  (D.  C.)  420;  s.  c.  22  Wash.  L. 

R.  Co.,  85  Hun  (N.  Y.)  408;  s.  c.  32  Rep.   377;    Seymour  v.  Citizens'  R. 

N.  Y.  Supp.  1021;  66  N.  Y.  St.  Rep.  Co.,  114  Mo.  266;  s.  c.  21  S.  W.  Rep. 

426.     Compare   Graham  v.   Manhat-  739;   Brusch  v.  St.  Paul  &c.  R.  Co., 

tan  R.  Co.,  149  N.  Y.  346;  reversing  52  Minn.  512;  s.  c.  55  N.  W.  Rep.  57; 

s.  c.  8  Misc.  (N.  Y.)  305;  59  N.  Y.  St.  Marion  St.  R.  Co.  v.  Shaffer,  9  Ind. 

Rep.   279;    28   N.   Y.   Supp.   739.     It  App.  486;    s.  c.  36  N.  B.  Rep.  861; 

has  even  been  held  that  it  is  not  Babcock    v.    Los    Angeles    Traction 

negligence  as  matter  of  law  for  a  Co.,  128  Cal.  173;   s.  c.  60  Pac.  Rep. 

passenger  to  ride  on  the  rear  plat-  780     (passenger    thrown    from    the 

form  of  an  electric  car,  although  he  platform  by  a  lurch  of  the  car  in 

knows  that  a  seat  can  be  found  in-  going  around  a  curve). 
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stances,  avoid  injuring  her.^''^  And  the  same  reasoning  has  been  held 
applicable  to  the  ease  where  a  passenger,  while  standing  on  the  plat- 
form because  he  is  unable  to  get  a  seat  inside,  is  thrown  off  while  the 
oar  is  rounding  a  curve,  by  the  negligence  of  the  persons  in  charge  of 
the  car  in  failing  to  check  or  slacken  the  speed  in  approaching  the 
curve.^^"  The  doctrine  of  this  paragraph  is  not  confined  to  horse 
railroads;  but  it  has  been  held  that  contributory  negligence  can  not 
be  predicated,  as  matter  of  law,  of  the  act  of  a  passenger  upon  an 
electric  car  in  standing  upon  the  platform  of  the  car,  where  the  car 
is  crowded  at  the  time  and  there  is  no  room  for  him  on  the  inside. ^'^ 
'Where  there  is  no  other  available  space  on  the  ear,  a  passenger  who 
rides  on  the  front  platform  outside  the  gate,  will  be  excused  from 
the  imputation  of  negligence. ^^^ 

§  2956.  When  Standing  on  Street  Car  Platform  Contributory  Neg- 
ligence.— On  the  other  hand,  it  is  obvious  that  circumstances  may 
exist  under  which  contrihutory  negligence  will  he  imputable  to  a  pas- 
senger who  attempts  to  ride  upon  the  platform  of  a  street  car, — as 
where  the  car  is  overcrowded  at  the  time  when  he  makes  the  attempt, 
or  possibly  in  the  case  of  a  car  propelled  by  electricity  and  at  a  high 
rate  of  speed.  It  is  obvious  enough  that  there  can  be  no  recovery 
for  injury  sustained  by  a  passenger  on  a  street  car  platform,  where 
standing  thereon  is  an  act  of  carelessness  or  a  failure  to  exercise  such 
care  as  men  of  ordinary  prudence  would  exercise  under  the  same 
circumstances.^'^  Accordingly,  it  has  been  held  that  a  passenger  on 
an  electric  motor  car  is  guilty  of  contributory  negligence  in  volun- 
tarily riding  on  the  steps  of  the  front  platform.  ^^*  Tfhe  same  has 
been  held  in  the  case  of  a  passenger  injured  by  coming  in  contact  with 
a  post  near  the  track,  while  hanging  on  the  platform  of  a  dummy 
car,  when  he  knew  of  the  post  and  might  have  gone  inside  the  car.^'^ 
So,  it  has  been  held  that  a  passenger  on  a  street  railway  car,  who 
goes  upon  the  front  platform  on  a  cold  night  when  the  tracks  are  icy 
and  slippery,  while  there  is  ample  room  for  him  to  sit  in  the  car,  is 

'™  Metropolitan  R.  Co.  v.  Snashall,  Central    &c.    R.    Co.,    7    App.    Div. 

3  App.    (D.  C.)   420;   s.  c.  22  Wash.  (N.  Y.)  312;  s.  c.  29  Chic.  Leg.  News 

L.  Rep.  377.  26;  40  N.  Y.  Supp.  93;  Seelig  v.  Met- 

""Bruscii  V.  St.  Paul  City  R.  Co.,  ropolitan  St.  R.  Co.,  rS  Misc.  (N.  Y.) 

52  Minn.  512;  s.  c.  55  N.  W.  Rep.  57.  383;  s.  c.  41  N.  Y.  Supp.  656. 

"'  Marion  Street  R.  Co.  v.  Shaffer,  ^»  Francisco  v.  Troy  &c.  R.  Co.,  78 

9  Ind.  App.  486;  s.  c.  36  N.  E.  Rep.  Hun   (N.  Y.)   13;   s.  c.  60  N.  Y.  St. 

861.  Rep.  797;   29  N.  Y.  Supp.. 247;  Brad- 

»«=  Seymour  v.  Citizens'  R.  Co.,  114  ley  v.  Second  Ave.  R.  Co.,  90  Hun 

Mo.  266;  s.  c.  21  S.  W.  Rep.  739.  (N.  Y.)  419;   s.  c.  70  N.  Y.  St.  Rep. 

™  Beal  v.  Lowell  &c.  St.  R.  Co.,  157  622;  35  N.  Y.  Supp.  918. 

Mass.  444;   s.  c.  32  N.  E.  Rep.  653.  ^«>Aikin  v.  Frankford  &c.  R.  Co., 

To   the   contrary,    see    Hastings   v.  142  Pa.  St.  47;  s.  c.  21  Atl.  Rep.  781. 
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guilty  of  contributory  negligence  preventing  a  recovery  for  his  death 
from  being  hurled  from  the  platform  by  a  violent  jerk  of  the  car.^'" 
One  of  the  departments  of  the  Supreme  Court  of  New  York  has  held 
that  a  passenger  on  an  electric  railway  car  is  not,  as  matter  of  law, 
guilty  of  contributory  negligence  in  standing  on  the  platform  of  the 
car  and  putting  his  head  beyond  the  side  of  the  car,  in  which  posi- 
tion it  comes  in  collision  with  a  tree  standing  a  few  inches  from  the 
side  of  the  ear,  the  passenger  knowing  or  being  under  the  duty  of 
knowing  the  close  proximity  of  trees.^*'  Another  court  has  reasoned 
that,  while  it  is  not  negligence  as  matter  of  law  for  a  passenger  to 
ride  on  the  front  platform  of  a  street  ear, — yet  one  who  voluntarily 
so  rides,  assumes  the  usual  and  ordmary  dangers  of  his  position, — 
such  as  the  risk  of  being  thrown  from  the  car  by  a  sudden  move- 
ment caused  by  the  horses  plunging  forward  when  struck  by  the  whip 
in  the  driver's  hand.^'* 

§  2957.  Riding  on  Steps  or  Footboard  of  Street  Car. — To  ride  on 
the  platform  step  of  an  ordinary  horse  car  is  obviously  more  danger- 
ous than  to  ride  on  the  platform,  owing  to  the  greater  danger  of  being 
jostled  off  by  other  passengers,  or  of  coming  in  contact  with  vehicles 
or  other  objects  on  the  street;  and  obviously  it  is  still  more  danger- 
ous to  ride  on  the  side  step  of  an  electric  or  cable  car.  Nevertheless, 
the  courts  refuse  to  impute  contributory  negligence,  as  matter  of  law, 
to  a  passenger  from  the  mere  fact  that  he  rides  in  either  position; 
since  in  many  eases  the  ear  will  be  so  crowded  that  he  must  ride  that 
way  or  not  at  all;^^*  and  this  is  especially  so  where  those  in  charge 
of  the  car  or  train  make  no  objection  to  his  riding  in  that  position.^"" 
On  clearer  grounds,  contributory  negligence  is  not  imputable  to  a 
passenger  from  the  fact  that  he  gets  upon  the  rear  step  of  a  street 

'™  Bradley  v.  Second  Ave.  R.  Co.,  '«'  Kinkade  v.  Atlantic  Ave.  R.  Co., 

90  Hun   (N.  Y.)  419;   s.  c.  70  N.  Y.  9  Misc.  (N.  Y.)  273;  s.  c.  61  N.  Y.  St. 

St.  Rep.  622;  35  N.  Y.  Supp.  918.  Rep.  323;   20  N.  Y.  Supp.  747;   s.  c. 

1"  Sias  v.  Rochester  R.  Co.,  92  aff'd  149  N.  Y.  615 ;  Bruno  v.  Brook- 
Hun  (N.  Y.)  140;  s.  c.  71  N.  Y.  St.  lyn  City  R.  Co.,  5  Misc.  (N.  Y.)  327; 
Rep.  148;  36  N.  Y.  Supp.  378.  But  s.  c.  55  N.  Y.  St.  Rep.  215;  25  N.  Y. 
this  decision  was  reversed  hy  the  Supp.  507;  s.  e.  aff'd  147  N.  Y.  711; 
Appellate  Division,  which  took  the  McGrath  v.  Brooklyn  &c.  R.  Co.,  87 
view  that  the  passenger  was  guilty  Hun  (N.  Y.)  310;  s.  c.  34  N.  Y.  Supp. 
of  contributory  negligence  as  matter  365  (car  crowded  to  overflowing, 
of  law:  15  App.  Dlv.  (N.  Y.)  506.  and  passenger  invited  so  to  ride  by 
From  this  decision  an  appeal  was  the  persons  in  charge  of  the  car), 
taken  to  the  Court  of  Appeals,  "°  Cogswell  v.  West  Street  &c. 
which  appeal  was  dismissed:  159  Electric  R.  Co.,  5  Wash.  46;  s.  c.  52 
N.  Y.  567  (mem.).  Am.  &  Eng.  Rail.  Cas.  500;    7  Am. 

>«»Cassidy  v.  Atlantic  Ave.  R.  Co.,  Rail.  &  Corp.  Rep.  48;  31  Pac.  Rep. 

9  Misc.   (N.  Y.)   275;   s.  c.  29  N.  Y.  411. 
Supp.  724;  61  N.  Y.  St.  Rep.  149. 
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car  in  preparation  to  alight,  after  he  has  requested  the  conductor  to 
stop  the  car.^"^ 

§  2958.  Riding  in  Express  or  Baggage  Car. — ^Upon  the  question 
whether  contributory  negligence  is  to  be  ascribed  to  a  passenger  who 
is  hurt  while  riding  in  the  baggage  or  express  car  under  such  circum- 
stances that  he  would  not  have  been  hurt  if  he  had  remained  in  a 
passenger  car,  there  is  a  considerable  conflict  of  Judicial  opinion.  It 
is  no  doubt  a  reasonable  regulation  that  passengers  shall  not  ride  in 
the  baggage  car.  The  safety  of  the  passenger,  the  unimpeded  dis- 
charge of  duty  by  the  company's  servants,  and  the  security  of  the  prop- 
erty conveyed  therein,  are  considerations  in  support  of  this  rule. 
Moreover,  all  passengers  are  probably  aware  that  the  hazards  of  travel 
are  increased  by  riding  in  this  portion  of  the  train.  Prima  facie, 
therefore,  a  passenger  who,  unless  excused  by  special  circumstances, 
elects  to  ride  in  the  baggage  car,  instead  of  remaining  in  one  of  the 
passenger  coaches, — assuming  that  there  is  room  for  him  there, — - 
commits  an  impropriety  of  such  a  character  that,  in  case  he  is  injured 
while  so  riding,  and  the  circumstances  are  such  that  he  would  not 
have  been  injured  if  he  had  remained  in  one  of  the  passen- 
ger coaches, — ^he  will  be  precluded  from  recovering  damages 
from  the  company,^®^ — unless  it  appears  that  he  is  riding  there 
by  permission  of  the  conductor  for  the  benefit  of  the  company.^'* 
If,  on  the  other  hand,  the  fact  of  his  taking  this  improper  position 
does  not  increase  his  danger  in  respect  of  the  accident  in  which  he  is 

"•Bowie  V.  Greenville  Street  R.  ning  at  a  speed  exceeding  six  miles 
Co.,  69  Miss.  196;  s.  c.  10  South.  Rep.  an  hour,  stands  upon  the  lower  step 
574.  So,  it  has  been  held  that  a  of  the  car  without  taking  hold  with 
passenger  upon  a  street  car  is  not  either  hand  until  its  speed  is  sud- 
guilty  of  negligence,  contributing  to  denly  increased,  is  guilty  of  con- 
his  injury,  by  being  struck  by  an-  tributory  negligence  sufficient  to  de- 
other  car  going  in  an  opposite  di-  feat  a  recovery,  in  an  action  by  him 
rection,  owing  to  the  fact  that  the  for  injuries  caused  by  falling  or 
tracks  were  too  near  each  other  for  being  thrown  to  the  ground:  Tan- 
safety,  and  that  the  inner  rails  were  ner  v.  Buffalo  R.  Co.,  72  Hun  (N.  Y.) 
depressed  so  that  the  upper  por-  465;  s.  c.  54  N.  Y.  St.  Rep.  776;  25 
tions  of  the  cars  were  tilted  towards  N.  Y.  Supp.  242. 
each  other,  in  standing  upon  the  "^  Kentucky  &c.  R.  Co.  v.  Thomas, 
outer  rail  or  step,  where  that  is  the  79  Ky.  160;  s.  c.  42  Am.  Rep.  208; 
only  apparently  unoccupied  place  Lehigh  Valley  R.  Co.  v.  Greiner,  113 
when  the  car  stops  to  take  him  up,  Pa.  St.  600;  s.  c.  4  Cent.  Rep.  898; 
and  he  is  ignorant  of  the  condition  Pennsylvania  &e.  R.  Co.  v.  Langdon, 
of  the  tracks:  Herdt  v.  Rochester  92  Pa.  St.  21;  s.  c.  37  Am.  Rep.  651; 
City  &c.  R.  Co.,  48  N.  Y.  St.  Rep.  46;  Houston  &c.  R.  Co.  v.  Clemmons,  55 
s.  c.  20  N.  Y.  Supp.  346;  s.  c.  aff'd  Tex.  88;  s.  c.  40  Am.  Rep.  799. 
142  N.  Y.  626.  But  it  has  been  held  ""  Lehigh  Valley  R.  Co.  v.  Greiner, 
that  a  passenger  on  a  street  car,  113  Pa.  St.  600;  s.  c.  4  Cent.  Rep. 
who,  shortly  before  a  crossing  is  898;  citing  O'Donnell  v.  Allegheny 
reached,  and  while  the  car  is  run-  &c.  R.  Co.,  59  Pa.  St  239. 
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injured, — in  other  words,  if  his  injury  is  not  due  in  whole  or  in  part 
to  that  fact, — then  there  is  no  causal  connection  between  his  negli- 
gent or  improper  act  and  the  hurt  which  he  has  received,  but  the 
responsibility  must  be  attributed  entirely  to  the  negligence  of  the 
carrier,  if  negligence  there  be."*  That  is  to  say,  if  the  fact  of  his 
being  in  the  baggage  car  is  not,  in  whole  or  in  part,  the  cause  of  the 
injury  which  he  receives,  it  will  not  prevent  him  from  recovering 
damages.^''  Other  decisions  are  found  which  tend  to  excuse  such 
acts  of  passengers  and  to  leave  the  question  of  their  negligence  to 
the  jury."" 


p  196 


§  2959.  Exception  where  the  Duties  of  the  Passenger  Require  him 
to  Hide  in  the  Baggage  or  Express  Car. — Exceptions  to  the  rule  that 
contributory  negligence  may  be  imputed  to  the  passenger  for  riding 
in  the  baggage  or  express  car,  have  been  declared  in  three  cases: 
1.  Where  the  duties  of  the  passenger  require  him  to  ride  in  such 
car,  or  to  be  there  at  the  time  of  the  accident.^^^  Somewhat  in  line 
with  this,  it  has  been  held  that  a  railway  postal  clerk  is  not  imputable 
with  contributory  negligence  because  of  his  riding  in  the  mail  car, 
although  he  is  not  on  duty  at  the  time,  in  the  absence  of  any  rule  of 
the  company  forbidding  him  so  to  do ;  and  this  is  especially  so  where 
he  is  so  riding  for  the  purpose  of  rendering  voluntary  assistance  to 
another  mail  clerk  in  the  assortment  and  distribution  of  his  mail."' 


^°*  Jones  v.  Chicago  &c.  R.  Co.,  43  road  train  who  voluntarily  leaves 

Minn.  279;   s.  c.  45  N.  W.  Rep.  444;  his  seat  In  a  passenger  coach,  and 

Webster   v.   Rome   &c.    R.    Co.,    115  goes  into  the  baggage  car,  and  aft- 

N.  Y.  112;  s.  c.  23  N.  Y.  St.  Rep.  778;  erwards    undertakes    to    return,    is 

21  N.  E.  Rep.  725 ;   Fremont  &c.  R.  not,  as  matter  of  law,  guilty  of  such 

Co.  v.  Root,  49  Net).  900;  s.  c.  69  N.  contributory  negligence  as  will  pre- 

W.  Rep.  397.  vent  recovery  for  his  death  caused 

''"'  Fremont  &c.  R.  Co.  v.  Root,  49  by  the  negligence  of  the  company  in 

Neb.  900;  s.  c.  69  N.  W.  Rep.  397.  failing  to   have   a  platform  at  the 

198  poj.  example^  a  passenger  went  end  of  the  baggage  car:     Louisville 

into    the    baggage    car    to    smoke.  &c.  R.  Co.  v.  Berg,  17  Ky.  L.  Rep. 

While   there   the   train   ran   into   a  1105;     s.    c.    32    S.    W.    Rep.    616 

freight  car  which  had  been  placed  (not  to  be  rep.).     Neither  is  a  per- 

upon  the  main  track,  from  a  siding,  son    guilty    of    contributory    negli- 

where   it  had  been  left  unsecured,  gence,  as  matter  of  law,  who  goes  on 

The  question  whether  the  passenger  the  front  platform  of  a  baggage  car, 

was  guilty  of  negligence  preventing  when  the  train  is  moving  at  only 

his    recovery    for    an    injury    thus  three  or  four  miles  an  hour,  in  or- 

caused,  by  reason  of  being  in  the  der   to   keep   an   appointment,    and 

baggage  car,  and  the  further  ques-  who    remains   on   the   platform   on 

tion  whether  the  railroad  company  finding   the   door   of   a   car   locked, 

was  guilty  of  negligence  In  leaving  until  a  collision  occurs  in  which  he 

the  freight  car  on  the  side  track  un-  is  injured :      Illinois  &c.   R.   Co.  v. 

secured,  were  held  to  be  proper  ques-  O'Keefe,  63  111.  App.  102. 

tions    for    the    jury:      Webster    v.  "" Galveston  &c.  R.  Co.  v.  Parsley, 

Rome  &c.   R.   Co.,   40  Hun    (N.  Y.)  6  Tex.  Civ.  App.  150;  s.  c.  25  S.  W. 

161;  s.  c.  aff'd  115  N.  Y.  112.     It  has  Rep.  64. 

been  held  that  a  passenger  on  a  rail-  '"  Baltimore  &c.  R.  Co.  v.  State, 
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§  2960.  Exception  where  Rule  against  so  Riding  is  Habitually 
Disregarded. — 2.  Where,  although  there  may  be  a  regulation  of  the 
company  prohibiting  passengers  from  so  riding,  yet  such  regulation 
has  been  relaxed  hy  custom,  that  is  to  say,  habitually  disregarded.^"^ 
It  has  accordingly  been  held  that  a  passenger  on  a  railroad  train, 
who,  in  ignorance  of  a  rule  requiring  the  employes  on  a  train  to  pre- 
vent passengers  from  riding  in  baggage  cars,  goes  into  and  is  allowed 
to  ride  in  a  baggage  compartment  of  a  combination  car  upon  finding 
himself  unable  to  obtain  a  seat  in  the  smoking  compartment  of  such 
car,  and  who  has  frequently  been  permitted  to  ride  in  the  baggage 
compartment,  is  not  guilty  of  negligence,  even  though  his  presence 
there  contributes  to  injuries  received  in  a  collision  which  occurs. ^°'' 

§  2961.  Exception  where  he  is  so  Permitted  to  Ride  by  the  Con- 
ductor or  Baggage  Master. — 3.  Where,  although  there  may  be  a  rule 
of  the  company,  known  to  the  passenger,  prohibiting  the  passenger 
from  so  riding,  yet  the  passenger  is  permitted  so  to  ride,  by  the  con- 
ductor and  baggageman,  without  objection.  Under  such  circum- 
stances, the  passenger  does  not  forfeit  his  rights  as  a  passenger,  but 
the  carrier  is  still  under  the  obligation  to  exercise  the  highest  care 
for  his  safety.^"^  The  conductor  is  deemed  to  be  vested  with  a  dis- 
cretion, in  the  discharge  of  his  duties,  to  the  end  of  relaxing  such 
rule,  and  the  company,  and  not  the  passenger,  is  held  responsible  for 
his  exercise  of  it.^"^  On  the  contrary,  it  is  reasoned  in  a  modern  de- 
cision that,  although  a  carrier  may  abandon  its'  rule  prohibiting  pas- 


72  Md.  36;  s.  c.  6  L.  R.  A.  706;  41  a  seat  in  the  postofflce  apartment  of 

Am.  &  Eng.  Rail.  Cas.  126;   18  Atl.  the  baggage  car.     The  position  was 

Rep.  1107.  injudiciously    chosen,    and    may    be 

"'  Jones  v.  Chicago  &c.  R.  Co.,  43  assumed    to    have   been    known    to 

Minn.  279;  s.  c.  44  N.  W.  Rep.  444.  him  to  have  been  a  far  more  dan- 

™  New  York  &c.  R.  Co.  v.  Ball,  53  gerous  one  than  a  seat  in  a  passen- 

N.  J.  L.  283;  s.  c.  21  Atl.  Rep.  1052.  ger  car.     But  he  took  it  with  the  as- 

"^  Jacobus  V.  St.  Paul  &c.  R.  Co.,  sent  of  the  conductor.    He  was  not 

20  Minn.  125;  s.  c.  1  Cent.  L.  J.  375,  there  as  a  trespasser,  or  wrongfully. 

See,  also,  Lehigh  Valley  R.  Co.  v.  as  between  him  and  the  defendants. 

Greiner,    113    Pa.    St.    600;    s.    c.    4  So  far  as  all  questions  involved  In 

Cent.  Rep.  898;  and  compare  Penn-  the  decision  of  this  action  are  con- 

sylvania  R.  Co.  v.  Langdon,  92  Pa.  cerned,  he  was  lawfully  there.    His 

St.  21;  s.  c.  37  Am.  Rep.  651.  being  there  was  not  such  negligence, 

^^  O'Donnell  v.  Allegheny  &c.  R.  in  the  legal  sense  of  the  term,  as  ex- 
Co.,  59  Pa.  St.  239;  Watson  v.  North-  onerates  the  defendants  from  the 
ern  R.  Co.,  24  Upper  Canada  Q.  B.  consequences  of  injuring  him  by 
98;  Carroll  v.  New  York  &c.  R.  Co.,  such  culpable  negligence  as  consists 
1  Duer  (N.  Y.)  571.  The  language  in  running  two  trains  of  their  cars 
of  Bosworth,  J.,  in  an  important  so  violently  into  each  other  as  to  en- 
case, on  this  subject,  fully  explains  tirely  demolish  the  car  in  which  he 
the  relations  of  passenger  and  car-  was  sitting:"  Carroll  v.  New  York 
rier  in  cases  of  this  kind:  "He  took  &c.  R.  Co.,  1  Duer  (N.  Y.)  571. 
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pengers  to  ride  in  an  express  ear,  yet  the  mere  delinquency  of  the  con- 
ductor in  enforcing  the  rule  is  not  sufficient  to  constitute  an  aban- 
donment, in  the  absence  of  such  conduct  as  in  efEect  establishes  the 
concurrence  of  the  carrier  in  the  disregard  of  the  regulation  ;^''^  so 
that  if  a  passenger  rides  in  an  express  car  in  violation  of  a 
known  rule  of  the  carrier,  even  with  the  permission,  connivance  or 
knowledge,  of  the  conductor  of  the  train,  and  is  there  injured  through 
the  negligence  of  the  carrier,  he  can  not  recover,  if  he  would  not  have 
been  injured  had  he  remained  in  the  passenger  car  as  required  by  the 
rules. ^°*  These  considerations  seem  to  justify  the  view  that  where  a 
passenger  voluntarily  and  without  necessity,  and  in  violation  of  a 
known  rule  of  the  company,  leaves  his  proper  place  in  a  passenger 
car  to  ride  in  the  haggage  ear,  and  there  receives  an  injury,  which  he 
probably  would  not  have  received  had  he  remained  in  his  proper 
place,  he  can  not  recover  damages  from  the  company.^"^ 

§  2962.  Effect  of  the  Consent,  Acquiescence  or  Invitation  of  the 
Servants  of  the  Company. — Nor  does  the  consent  or  passive  acquies- 
cence of  the  carrier,  through  its  proper  servant,  relieve  the  passenger 
from  the  imputation  of  contributory  negligence,  where  he  takes  a 
position  on  the  train  of  such  obvious  danger, — as,  for  example,  on 
the  top  of  the  car,  or  on  the  cowcatcher,  or  on  the  pilot  of  the  en- 
gine,— that  no  man  of  ordinary  prudence  would  attempt  to  ride  there, 
so  as  to  give  him  any  greater  rights  against  the  company  on  account  of 
an  injury  received  by'  him  while  so  riding,  than  if  the  servants  of  the 
company  had  been  wholly  ignorant  of  the  fact  of  his  having  taken 
such  an  exposed  position.^""  But  this  does  not  apply  to  the  mere  act 
of  riding  in  an  unusual  place  on  the  railroad  train,  with  the  consent 
or  by  the  direction  of  the  conductor,  who  is  master  of  the  train;  as, 
for  example,  in  the  locomotive  cab.^"°^ 

™  Florida  &c.  R.  Co.  v.  Hirst,  30  113  Pa.  St.  600;   s.  c.  4  Cent.  Rep. 

Fla.  1;  s.  c.  16  L.  R.  A.  631;  12  Rail.  898. 

&  Corp.  L.  J.  218;   52  Am.  &  Eng.  '""Downey   v.   Chesapeake   &c.   R. 

Rail.  Cas.  409;  11  South.  Rep.  506.  Co.,  28  W.  Va.  732. 

^«  Florida    &c.    R.    Co.    v.    Hirst,  =""a  Hanson  v.  Mansfield  R.  &c.  Co., 

supra.     See,  also,  in  confirmation  of  38  La.  An.  Ill;   Chicago  &c.  R.  Co. 

tlie  text,  Pennsylvania  &c.  R.  Co.  v.  v.  Doherty,  53  111.  App.  282  (where 

Langdon,  92  Pa.  St.  21;  s.  c.  37  Am.  the  passenger  rode  in   the  locomo- 

Rep.    651;    Houston   &c.   R.    Co.   v.  tive  cab  at  the  invitation  of  the  en- 

Clemmons,  55  Tex.  88;  s.  c.  40  Am.  gineer,  who  was  in  sole  charge  of 

Rep.  799;   Hickey  v.  Boston  &c.  R.  the    train, — this    not    being    negli- 

Co.,  14  Allen  (Mass.)  429;  Ohio  &c.  gence  per  se).   Or  on  the  platform 

R.  Co.  V.  AUender,  47  111.  App.  484.  of  a  car:     Hanson  v.  Mansfield  R. 

=»  Lehigh  Valley  R.  Co.  v.  Greiner,  &c.  Co.,  38  La.  An.  111. 
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§  2963.  Contributory  Negligence  of  Stockmen. — Shippers  of  stock 
on  cattle  trains,  who  accompany  their  stock  for  the  purpose  of  caring 
for  them  en  route,  travelling  on  a  pass  granted  by  the  railroad  com- 
pany, which  is  generally  known  as  a  drover's  pass,  are,  as  we  have 
seen,^"'  passengers  for  hire,  and  are  entitled,  regard  being  had  to  the 
difference  between  a  cattle  train  and  a  passenger  train,  to  the  exercise 
on  the  part  of  the  carrier  of  the  same  high  degree  of  care  for  their  pro- 
tection as  the  law  demands  of  him  in  favor  of  ordinary  passengers. 
The  position  of  a  shipper  of  stock  is  at  its  best  far  more  dangerous 
than  that  of  an  ordinary  passenger  on  a  passenger  train.  In  the  dis- 
charge of  his  duty  of  taking  care  of  his  animals,  he  is  obliged  to 
move  about  constantly,  even  while  the  train  is  in  motion.  This  may 
require  him  to  pass  from  one  car  to  another,  along  the  tops  of  the 
cars.  Nevertheless,  most  railway  companies  which  ship  cattle  make 
it  a  condition  in  the  drover's  pass  which  they  grant  to  the  person  in 
charge  of  the  cattle,  that  while  the  train  is  in  motion,  he  will  remain 
in  the  caboose.  For  a  drover  to  violate  this  stipulation  by  voluntarily 
standing  or  walking  upon  the  top  of  a  moving  car,  is  contributory 
negligence,  which  will  preclude  a  recovery  of  damages  in  case  he  is 
killed  or  injured  in  consequence  of  so  doing.  ^°*  With  such  a  pro- 
vision in  his  contract  of  passage,  a  shipper  of  stock  who  goes  into  a 
freight  car  to  water  his  stock  by  the  direction  of  the  conductor,  is 
guilty  of  contributory  negligence  which  will  prevent  him  from  re- 
covering damages  for  injuries  received  by  being  thrown  from  the 
car,  if  he  remains  there  longer  than  is  necessary  properly  to  care  for 
the  stock;  but  not  if,  without  his  fault,  he  is  not  allowed  a  reason- 
able time  to  give  the  stock  proper  care,  and  has  no  notice  that  the 
train  is  about  to  start.^""  So,  a  shipper  of  the  movables  of  immi- 
grants, including  a  span  of  horses,  who,  notwithstanding  the  objec- 
tion of  the  conductor,  and  in  violation  of  the  contract  upon  which  he 
is  riding,  which  requires  him  to  ride  in  the  caboose  when  the  train 
is  in  motion,  rides  in  the  car  with  his  property,  and  by  reason  of  so 
riding  sustains  a  fatal  injury,  is  precluded  from  recovering  damages 
by  reason  of  his  contributory  negligence,  in  the  absence  of  gross  neg- 
ligence on  the  part  of  the  company.^^"    Where  a  drover,  entitled  to 

"^  Ante,  §  2648.  466.    The  exception  in  the  case  of 

^°  Ft.  Scott  &c.  R.  Co.  V.  Sparks,  gross  negligence  on  the  part  of  the 

55  Kan.  288;  s.  c.  39  Pac.  Rep.  1032.  company  is  unjuridical,  or  at  least 

^"  Illinois  &c.  R.  Co.  v.  Beebe,  69  out  of  line  with  most  of  the  Amer- 

111.  App.  363;  8.  c.  aff'd  174  111.  13;  ican  doctrine,  unless  by  the  phrase 

s.  c.  43  L.  R.  A.  210.  is  meant  wantonness,  or  an  inten- 

""Heumphreus  v.  Fremont  &c.  R.  tion  to  Inflict  injury:     See  Vol.  I, 

Co.,  8  S.  D.  103;  s.  c.  2  Am.  &  Bng.  §  1920. 
Rail.  Cas.  (N.  S.)  546;  65  N.  W.  Rep. 
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ride  in  the  caboose  of  a  freight  train,  was  some  distance  ahead  of  it 
when  the  train  started,  and  attempted  to  reach  it  by  clambering  upon 
one  of  the  forward  cars,  in  the  nighttime,  one  hand  being  incumbered 
with  a  lantern  and  prod-pole,  and,  while  so  attempting,  fell  and  was 
run  over, — it  was  held  that  he  was  guilty  of  contributory  negli- 
gence.^^^  It  has  even  been  held  that  while  a  drover,  riding  on  the 
usual  drover's  pass,  is  deemed  to  be  a  passenger  for  hire,  he  can  not 
recover  damages  for  an  injury  sustained  through  the  negligence  of  the 
railroad  company  by  reason  of  his  being  on  the  top  of  a  cattle  car, 
although  he  was  instructed  by  the  station  agent  to  ride  there,  in- 
stead of  riding  in  the  caboose, — the  theory  of  the  court  being  that  the 
station  agent  had  no  authority  in  the  premises,  and  the  conductor 
of  the  train  being  ignorant  that  he  was  riding  in  that  position. ^^^ 

§  2964.  Riding  in  Caboose  Car  of  Freight  Train. — Whether  con- 
tributory negligence  will  be  imputable  to  one  from  the  fact  of  his 
riding  in  the  caboose  car  of  a  freight  train  will,  of  course,  depend 
upon  the  question  whether  the  railway  company  provides  that  place 
for  the  accommodation  of  the  passengers,  or  allows  them  to  ride  in  it. 
It  has  been  held  that  contributory  negligence  is  not  imputable  be- 
cause of  the  mere  fact  of  entering  the  caboose  car  of  a  freight  train, 
which  is  not  allowed  to  carry  passengers,  unless  the  person  so  en- 
tering remains  after  being  admonished  of  the  danger  of  so  riding,  or 
after  otherwise  becoming  aware  that  his  position  is  dangerous.^^' 
But  upon  a  mixed  train,  where  passengers  are  permitted  to  occupy 
the  caboose  as  a  smoking  car,  a  passenger  so  riding  is  not  precluded 
from  recovering  damages  for  injuries  by  the  mere  fact  that  he  was 
riding  there.^^*  Nor  is  a  woman  so  riding  guilty  of  contributory 
negligence  as  matter  of  law,  in  leaving  her  seat  to  get  a  drink  for 
her  child,  so  as  to  preclude  her  from  recovering  damages  for  injuries 
received  in  consequence  of  the  sudden  stopping  of  the  train.  ^^'^  Many 
cases  are  found  which  impute  contributory  negligence  to  passengers 
riding  in  the  caboose  of  freight  trains,  who,  in  consequence  of  negli- 
gently leaving  their  seats  and  standing  up,  or  otherwise  taking  dan- 
gerous positions,  or  attitudes,  are  thrown  down  by  the  sudden  jerking, 
jarring  and  lurching  which  are  so  common  in  the  movement  of  freight 


''"  McCorkle  v.  Chicago  &c.  R.  Co.,  '"  Ephland  v.  Missouri  &c.  R.  Co., 

61  Iowa  555.  57  Mo.  App.  147. 

^'^  Little  Rock  &c.  R.  Co.  v.  Miles,  ™  Indiana  &c.  R.  Co.  v.  Masterson, 

40  Ark.  298.  16  Ind.  App.  323;  s.  c.  44  N.  E3.  Rep. 

"=  Everett  v.  Oregon  &c.  R.  Co.,  9  1004. 
Utah  340;  s.  c.  34  Pac.  Rep.  289. 
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trains.^^^  It  was  so  held  where  a  passenger  was  riding  in  this  way, 
while  standing  up  instead  of  keeping  his  seat.^^^  In  the  case  where 
a  passenger  so  riding  is  injured  by  being  thrown  down  by  a  sudden 
jerk  of  the  car,  overturning  a  chair  in  which  he  is  sitting,  it  has 
been  reasoned  that,  although  the  caboose  is  supplied  with  stationary 
seats  around  its  sides,  yet  if  the  passenger  sees  a  chair  therein,  he  is 
not  imputable  with  negligence  in  drawing  the  inference  that  it  was 
placed  there  to  be  used  as  a  seat,  and  that  it  may  be  safely  so  used.^^^ 
On  the  other  hand,  where  the  passenger  rides  on  the  seat,  and  is 
throwij  down  and  injured  by  a  sudden  jerking  of  the  train,  the  fact 
that  none  of  the  other  passengers  are  so  injured,  is  deemed  some  evi- 
dence to  show  contributory  negligence  on  the  part  of  the  one  who  was 
injured.^^® 

§  2965.  Riding  on  the  Top  of  Cars.^^o—The  top  of  a  car,  whether 
it  be  a  freight  or  a  passenger  car,  is  a  position  of  such  obvious  danger 
that  if  a  passenger  presumes  to  ride  in  that  position  and  is  injured, 
and  under  such  circumstances  that  he  would  not  have  been  injured  if 
he  had  been  riding  inside  a  car  of  the  train,  he  is  plainly  guilty  of  con- 
tributory negligence.  The  fact  that  a  railway  car  is  so  crowded  that 
there  is  no  room  on  the  inside,  does  not,  it  has  been  held,  authorize  a 
passenger  to  go  on  top  of  the  car,  if  that  place  has  not  been  allotted  by 
the  company  for  the  use  of  passengers,  although  the  conductor  may 
have  consented  thereto. ^^^  Even  stockmen  or  drovers  in  charge  of 
cattle  or  horses  on  the  train,  who  may  have  occasion  in  the  discharge 
of  their  duties,  to  pass  from  one  portion  of  the  train  to  another,  are 
generally  adjudged  guilty  of  contributory  negligence  where  they  pass 
back  and  forth  on  the  top  of  the  cars  while  the  train  is  in  motion.^^^ 
But  it  has  been  held  that  the  fact  that  a  passenger  moves  about  on  the 


"'  Moore  v.   Saginaw  &c.  R.   Co.,  ing  In  the  door  by  the  jerking  of  the 

115  Mich.  103;   s.  c.  72  N.  W.  Rep.  train  and  injured). 

1112;    4  Det  L.  N.  781;    Felton  v.  "'Harris  v.  Hannibal  &c.  R.  Co., 

Horner,  97  Tenn.  579;  s.  c.  37  S.  W.  89  Mo.  233. 

Rep.  696   (old  woman  left  her  seat  "' Quackenbush  v.  Chicago  &c.  R. 

and  stood  up,  knowing  or  under  the  Co.,  73  Iowa  458;  s.  c.  35  N.  W.  Rep. 

duty  of  knowing  that  the  train  had  523. 

been  stopped  to  do  switching,  and  ^"  Wallace  v.  Western  R.  Co.,  98  N. 

was  thrown  down  by  a  jerk  not  more  C.  494;   s.  c.  2  Am.  St.  Rep.  346;   4 

violent  than   usual   or  necessary) ;  S.  E.  Rep.  503. 

Atchison  &c.  R.  Co.  v.  Johnson,  3  ^™  This  section  is  cited  in  §  2913. 

Okla.  41;  s.  c.  41  Pac.  Rep.  641  (pas-  ""'St.  Louis  &c.  R.  Co.  v.  Rice,  9 

senger  on  a  freight  train,  instead  Tex.  Civ.  App.  509;   s.  c.  29  S.  W. 

of  riding  in  the  caboose,  voluntarily  Rep.  525. 

placed  himself  in  a  box  car  and  was  '^Ante,  §  2913;  post,  §  2966. 
thrown  from  the  train  while  stand- 
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floor  of  the  upper  section  of  a  double-decked  car,  while  it  is  moving, 
whereby  he  is  injured  by  coming  in  contact  with  a  bridge,  does  not 
impute  contributory  negligence  to  him  as  matter  of  law,  but  merely 
raises  a  question  of  negligence  for  the  jury.^^^ 

§  2966.    Further  of  Riding  on  the  Top  of  a  Railway  Train."*— 

Eiding  on  the  top  of  railway  cars  is  generally  held  to  be  an  act  of 
such  recklessness  and  folly  as  to  amount  to  contributory  negligence 
per  se/^'^  in  case  of  an  injury  received  in  consequence  of  so  doing.^'"' 
It  has  been  so  held  where  a  shipper  of  poultry,  who  accompanied  his 
property,  attempted  to  reach  the  car  in  which  it  was,  by  walking  over 
the  tops  of  other  cars,  when  it  was  not  necessary  to  do  so,  and  he 
could  have  reached  the  car  in  safety  by  walking  upon  the  ground  ;^^'' 
where  a  passenger  upon  a  mixed  train  voluntarily  remained  upon 
the  top  of  a  box  car,  after  being  requested  by  the  conductor  to  get 
down,  and  being  warned  as  to  the  risks  which  he  thereby  incurred, 
and  was  injured  by  being  jolted  from  the  car;^^*  where  a  passenger 
chose  to  ride  on  the  top  of  a  freight  car,  when  he  might  have  ridden 
in  the  caboose,  precluding  a  recovery  of  damages  for  injuries  re- 
ceived by  him  from  a  derailment  of  the  train  ;^^'  where  a  drover. 


=^»  Baltimore  &c.  Turnpike  Co.  v. 
Leonhardt,  66  Md.  70;  s.  c.  3  Cent. 
Rep.  713.  Case  where  a  stockman, 
attending  to  cattle  on  the  train,  was 
struck  by  a  water  pipe,  alleged  to 
be  out  of  its  proper  place,  as  he  was 
trying  to  re-enter  the  caboose  from 
the  top  of  the  car  at  the  place  where 
employes  enter,  after  having  at- 
tended to  his  cattle,  when  the  train 
stopped  for  water,  and  it  was  held 
a  question  for  the  jury  whether  he 
ought  to  have  seen  the  water  pipe, 
and  protected  himself  from  injury 
from  it:  Missouri  &c.  R.  Co.  v.  Cal- 
lahan (Tex.),  12  S.  W.  Rep.  833;  s.  c. 
41  Am.  &  Bng.  Rail.  Cas.  85.,  Evidence 
admissible  in  such  a  case  of  the  po- 
sition of  the  water  pipe,  and  that 
the  plaintiff  would  not  have  been 
hurt  if  it  had  been  in  its  proper 
place;  that  he  climbed  upon  a  car, 
instead  of  entering  the  caboose  by 
the  door,  because  the  train  started 
without  giving  him  sufficient  notice 
to  get  into  it  by  the  door;  and  that 
Tie  went  from  the  car  to  the  caboose 
and  attempted  to  enter  it  from  the 
cupola  at  the  request  of  the  conduc- 


tor: Missouri  &c.  R.  Co.  v.  Calla- 
han, supra. 

"^  This  section  is  cited  in  §§  2913, 
2965. 

^^  McCorkle  v.  Chicago  &c.  R.  Co., 
61  Iowa  555. 

^^=  Beyer  v.  Louisville  &c.  R.  Co., 
114  Ala.  424;  s.  c.  21  South.  Rep. 
952;  9  Am.  &  Eng.  Rail.  Cas.  (N.  S.) 
819;  Aufdenberg  v.  St.  Louis  &c.  R. 
Co.,  132  Mo.  565;  s.  c.  3  Am.  &  Eng. 
Rail.  Cas.  (N.  S.)  323;  34  S.  W.  Rep. 
485;  Kimball  v.  Palmer,  80  Fed.  Rep. 
240;  s.  c.  25  C.  C.  A.  394;  42  U.  S. 
App.  399;  St.  Louis  &c.  R.  Co.  v. 
Rice,  9  Tex.  Civ.  App.  509;  s.  c.  29 
S.  W.  Rep.  525;  Gross  v.  South 
Chicago  St.  R.  Co.,  73  111.  App.  217; 
s.  c.  30  Chic.  Leg.  News  186. 

^  Kimball  v.  Palmer,  80  Fed.  Rep. 
240;  s.  c.  25  C.  C.  A.  394;  42  U.  S. 
App.  399. 

=^  Aufdenberg  v.  St.  Louis  &c.  R. 
Co.,  132  Mo.  565;  s.  c.  3  Am.  &  Eng. 
Rail.  Cas.  (N.  S.)  323;  34  S.  W.  Rep. 
485. 

'=' Beyer  v.  Louisville  &c.  R.  Co., 
114  Ala.  424;  s.  c.  21  South.  Rep. 
952;  9  Am.  &  Eng.  Rail.  Cas.  (N. 
S.)  819. 
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entitled  to  ride  in  the  caboose  of  a  freight  train,  was  some  distance 
ahead  of  it  when  the  train  halted,  and  attempted  to  reach  it  by  clam- 
bering upon  one  of  the  forward  cars,  in  the  nighttime,  one  hand  being 
encumbered  with  a  lantern  and  a  prod-pole,  and,  while  making  the 
attempt,  fell  and  was  run  over.^^"  It  has  been  held  that  walking  over 
a  train  of  fiat  cars,  when  in  motion,  or  stepping  from  one  to  the 
other,  is  not  negligence  as  matter  of  law.^^^ 

§  2967.  Standing  on  the  Seat,  or  Standing  or  Walking  in  the  Aisle 
or  Passage-Way. — The  passenger  is  not,  as  matter  of  law,  obliged 
to  remain  in  his  seat  from  the  time  he  first  takes  it  until  the  train 
comes  to  a  final  stop  at  his  destination.^^^  Therefore,  it  is  a  question 
for  the  jury  whether  he  is  lacking  in  reasonable  care  in  leaving  his 
seat  and  passing  to  another  part  of  the  car;^^^  or  in  failing  to  take 
the  first  seat  which  he  reaches,  although  he  knows  that  a  train  is 
about  to  be  coupled  to  the  car;^^*  or,  in  case  of  a  rheumatic  passenger, 
in  holding  up  the  back  of  a  seat  selected  by  him  until  his  child  can 
pass  into  the  seat  ahead  of  him;^^^  or,  in  case  of  an  infirm  passen- 
ger, in  carrying  bundles  in  his  arms,  where  he  is  injured  by  the  fact 
that  other  cars  are  violently  run  against  the  car  which  he  has  entered, 
before  he  has  taken  his  seat;^'®  or  in  leaving  his  seat  and  standing 
in  the  passage-way  of  the  car,  for  the  purpose  of  hastening  his  de- 
parture, after  the  approach  of  the  train  to  the  station  at  which  he  is 
to  alight,  has  been  announced  ;°^^  or  in  standing  in  the  aisle  and 
making  preparations  to  leave,  by  brushing  and  plaiting  a  child's 


™  McCorkle  v.  Chicago  &c.  R.  Co.,  sage  of  a  person  standing  upright 

61    Iowa    555.    Nor    is    a    railroad  upon  such  a  car,  but  high  enough  to 

company   required   so   to   construct  permit  of  the   passage   of  persons 

the  water  tanks  along  its  track  as  to  standing  upon  ordinary  cars,  or  of  a 

prevent  injury   to   passengers  who  person   sitting  upon  a  barrel  car: 

assume  to  ride  on  the  top  of  a  ca-  Gross  v.  South  Chicago  City  R.  Co., 

boose,  where  such  place  is  not  con-  73  111.  App.  217. 

structed   for   their  accommodation,  "^  Atchison  &c.  R.  Co.  v.  McCand- 

as  the  rules  of  the  company  forbid  liss,  33  Kan.  366.                                   , 

them  so  to  ride:     St.  Louis  &c.  R.  =^  Gee  v.  Metropolitan  R.  Co.,  L. 

Co.  V.  Rice,  9  Tex.   Civ.  App.   509;  R.  8  Q.  B.  161. 

s.  c.  29  S.  W.  Rep.  525.    Nor  is  a  '=»  Burr  v.  Pennsylvania  R.  Co.,  64 

street  railway  company  chargeable  N.  J.  L.  30;  s.  c.  44  Atl.  Rep.  845. 

with    negligence    toward    a   person  ^*  Tillett  v.  Norfolk  &c.  R.  Co.,  118 

riding  for  his  own  convenience  on  N.  C.  1031;  s.  c.  24  S.  E.  Rep.  111. 

the  top  of  what  is  known  as  a  "bar-  '^  Tillett  v.   Norfolk   &c.   R.   Co., 

rel  car,"  which  is  two  feet  higher  supra. 

than  the  ordinary  box  car,  from  the  '^  Tillett  v.   Norfolk   &c.   R.   Co., 

fact  of  maintaining  at  a  railroad  supra. 

crossing,  at  the  line  of  the  street  ^  Barden   v.   Boston   &c.   R.   Co., 

railway,    a    trolley    wire    not    suffl-  121  Mass.  426;  s.  c.  16  Am.  L.  Reg. 

ciently  high  to  permit  of  the  pas-  664. 


439 


3  Thomp.  Neg.J         carriers  of  passengers. 

hair;^^*  or,  having  entered  a  car,  and  finding  no  seats  vacant,  in 
continuing  to  stand,  looking  about  for  a  seat.^^*  Contributory  neg- 
ligence has  been  predicated  upon  the  act  of  a  female  passenger  in 
passing  from  one  car  to  another  without  necessity,  and,  without  look- 
ing to  see  where  she  is  stepping,  in  placing  her  foot  on  the  buffers 
between  the  cars,  just  as  the  train,  which  has  no  fixed  length  of  time 
for  stopping,  suddenly  starts  and  causes  the  buffers  to  open  and  her 
foot  to  slip,  in  consequence  of  which  she  sustains  injuries  ;^^°  upon 
the  act  of  a  female  passenger,  searching  for  a  seat  with  a  satchel  in  her 
hand,  in  stumbling  and  falling  over  satchels  in  the  aisle,  the  car 
being  lighted  and  none  of  the  employes  being  therein  at  the  time;^*"- 
upon  the  act  of  a  passenger  in  going  from  one  car  to  another  of  a  rap- 
idly moving  train, — in  which  case  the  passenger  is  deemed  to  assume 
the  rish  of  all  accidents  arising  from  the  motion  of  the  train,  and 
not  attributable  to  the  negligence  of  the  company;^*"  upon  the  act 
of  a  passenger  in  leaving  his  seat  while  the  train  was  slowing  up  after 
a  station  had  been  called,  but  before  reaching  it,  if,  by  remaining 
in  his  seat  until  the  train  stopped,  he  would  have  escaped  injury  ;^^' 
upon  the  act  of  a  passenger  in  following  the  conductor  to  the  door 
of  the  car  after  the  latter's  announcement  of  the  station  at  which 
the  passenger  intended  to  alight,  the  conductor  leaving  the  door  open 
after  him,  and  the  passenger,  when  he  reached  it,  being  precipitated 
from  the  platform  by  the  motion  of  the  car;^**  upon  the  act  of  a 
female  passenger  in  standing  upon  a  seat  of  the  car  in  order  to  re- 
move her  bundles  from  a  receptacle,  who  is  thrown  therefrom  by  the 
starting  of  the  train,  where  it  had  stopped  a  sufficient  time  to  allow 
passengers  to  alight,  and  none  of  the  employes  were  aware  of  her 
position,  or  of  the  fact  that  her  bundles  were  so  placed.^*^ 


^»»  Railroad  Co.  V.  Pollard,  22  Wall.  47  Phila.  Leg.  Int.  524   (charge  to 

(U.  S.)  341.  jury). 

^^  Pollard  V.  New  York  &c.  R.  Co.,  ^  Blltch  v.  Central  R.  Co.,  76  Ga. 

7  Bosw.  (N.  Y.)  437.  333. 

=^"Snowden  v.  Boston  &c.  R.  Co.,  ^'East   Tennessee   &c.   R.    Co.   v. 

151  Mass.  220;  s.  c.  24  N.  E.  Rep.  40.  Green,  95  Ga.  736;  s.  c.  22  S.  E.  Rep. 

^  Stimson    v.    Milwaukee    &c.    R.  658.     But  in   Kansas,   the   question 

Co.,  75  Wis.  381;  s.  c.  44  N.  W.  Rep.  whether    it    is    contributory    negli- 

748.  gence  for  a  passenger  in  the  caboose 

'*'  Stewart  v.  Boston  &c.  R.  Co.,  146  of  a  freight  train  to  stand  up  and 

Mass.  605;  s.  c.  6  N.  Eng.  Rep.  273;  lean  forward  to  spit  in  the  stove, 

16  N.  E.  Rep.  466.     Substantially  to  while  the  train  is  in  motion, — Is  a 

the    same    effect,    see    Costikyan   v.  question  for  the  jury,  in  case  of  his 

Rome  &c.  Co.,  58  Hun  (N.  Y.)  590;  being   injured   by   a   sudden   move- 

s.  c.  affi'd  128  N.  Y.  633.  ment  of  the  car:     St.  Louis  &c.  R. 

^=Dunn  V.   Pennsylvania  R.  Co.,  Co.  v.  Burrows,  62  Kan.  89;  s.  c.  61 

Pac.  Rep.  439. 
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§  2968.  Acts  of  this  Kind  to  which  Contributory  Negligence  was 
not  Imputed. — On  the  other  hand,  the  imputation  of  contributory 
negligence  has  been  denied  in  the  case  where  a  passenger  in  an 
elevated  railway  car  left  his  seat  to  go  toward  the  door  upon  its 
being  held  open  by  a  trainman  on  approaching  the  station  of  the 
passenger's  destination.^''^  It  was  also  denied,  and  the  company  was 
held  liable,  where  the  passenger  left  his  seat  before  the  arrival  of  a 
train  at  a  way  station  at  which  he  was  told  by  the  conductor  the 
train  would  stop;  and  where,  after  it  did  stop,  the  passenger  at- 
tempted to  get  off,  when  the  train  was  started  with  a  sudden  jerk, 
injuring  him;  it  appearing  that  if  he  had  kept  his  seat  until  the 
car  stopped,  he  could  not  have  reached  the  step  of  the  car  before 
it  started  up.^^° 

§  2969.    Passing  from  One  Car  to  Another  while  Train  in  Motion. — 

It  is  not  negligence  as  matter  of  law  for  a  passenger,  using  reason- 
able care  and  caution,  to  pass  from  one  car  to  another  on  the  same 
train  while  the  train  is  in  motion. ^^^  Opposed  to  this  doctrine  there 
is  a  class  of  decisions  which  hold  that  a  passenger  who  voluntarily 
passes  from  one  car  to  another  on  a  rapidly  moving  train,  is  guilty 
of  contributory  negligence  barring  a  recovery  of  damages,  for  in- 
juries received  while  making  the  attempt.^^^     For  example,  it  has 


="  Colwell  v.  Manhattan  R.  Co.,  32 
N.  Y.  St.  Rep.  991;  s.  c.  10  N.  Y. 
Supp.  636. 

'"  Wood  V.  Lake  Shore  &c.  R.  Co., 
49  Mich.  370. 

^'^  Sickles  V.  Missouri  &c.  R.  Co., 
13  Tex.  Civ.  App.  434;  s.  c.  35  S.  W. 
Rep.  493;  Chesapeake  &c.  R.  Co.  v. 
Clowes,  93  Va.  189;  s.  c.  24  S.  E. 
Rep.  833  (passenger  thrown  from 
the  train  and  injured) ;  Davis  v. 
Louisville  &c.  R.  Co.  (Miss.),  10 
South.  Rep.  450;  Bronson  v.  Oakes, 
76  Fed.  Rep.  734;  s.  c.  40  U.  S.  App. 
413;  22  C.  C.  A.  520;  McAfee  v. 
Huidekoper,  24  Wash.  L.  Rep.  (D. 
C.)  366;  s.  c.  34  L.  R.  A.  720;  9  App.D. 
C.  36.  It  was  so  held  in  a  case  where 
a  passenger  attempted  while  the 
train  was  in  motion  to  pass  from 
the  smoking  car  to  another  car,  in 
which  his  wife  was  riding,  and  who 
was  killed  by  being  thrown  from 
the  train  while  it  was  rounding  a 
curve,  by  an  unusually  severe  lurch- 
ing or  swaying  of  the  train:  Mc- 
Afee V.  Huidekoper,  24  Wash.  L.  Rep. 


(D.  C.)  366;  s.  c.  34  L.  R.  A.  720;  9 
App.  D.  C.  36.  There  is  a  holding  to 
the  effect  that  a  passenger  upon  a 
vestibuled  train,  who,  in  going  from 
one  car  to  another,  leaves  the  door 
open  to  light  him  through  a  dark 
vestibule  on  his  return,  is  not  bound 
to  anticipate  that  the  other  door  of 
the  vestibule  will  be  left  open  with- 
out a  guard,  so  as  to  render  him 
guilty  of  contributory  negligence  in 
proceeding  toward  the  light  shining 
through  the  windows  of  the  car,  un- 
der the  mistaken  supposition  that  it 
is  shining  through  the  doorway  he 
wishes  to  enter:  Bronson  v.  Oakes, 
40  U.  S.  App.  413;  s.  c.  22  C  n.  A. 
520;  76  Fed.  Rep.  734. 

^=-  Stewart  v.  Boston  &c.  R.  Co.^ 
146  Mass.  205;  s.  c.  2  L.  R.  A.  166; 
State  V.  Maine  &c.  R.  Co.,  81  Me. 
84;  Snowden  v.  Boston  &c.  R.  Co, 
151  Mass.  220;  Hill  v.  Birminghail 
&c.  R.  Co.,  100  Ala.  447;  Bemiss  v. 
New  Orleans  &c.  R.  Co.,  47  La.  Au. 
1671;  s.  c.  18  South.  Rep.  711. 
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been  held  that  a  passenger  who  attempts  to  go  from  one  car  to 
another  while  the  train  is  moving  is  guilty  of  such  contributory 
negligence  as  will  prevent  recovery  for  injuries  from  being  thrown 
from  the  platform  by  a  sudden  jerk  of  the  train,  although  such  jerk 
is  caused  by  a  defective  coupling;  since  the  passing  from  one  car  to 
another  is  the  proximate  cause  of  the  injury.^^^  It  is  quite  obvious 
that,  under  either  theory,  a  passenger  thus  exposing  himself  to  dan- 
ger will  have  no  right  of  recovery  for  an  injury  received  by  being 
jostled  or  thrown  down,  in  consequence  of  the  ordinary  movements 
of  the  train,  such  as  its  lurches  in  going  over  irregularities  of  the 
track,  or  in  rounding  curves.  The  reason  is  that  by  going  into  such 
a  dangerous  place,  he  assumes  the  risk  of  injuries  from  the  ordinary 
incidents  of  the  motion  of  the  train,  the  same  being  of  good  con- 
struction and  in  good  repair,  operated  by  competent  men  and  without 
negligence,  over  a  track  which  is  reasonably  safe  for  that  purpose. 

§  2970.  Riding  Standing  Up. — Whether  a  passenger  is  imputable 
with  contributory  negligence  from  the  fact  that  he  rides  standing 
up  instead  of  sitting  down,  will  ordinarily  depend  upon  the  inquiry 
whether  the  carrier  has  furnished  him  with  a  seat.  As  already 
seen,^^*  it  is  the  duty  of  railway  carriers  to  furnish  seats  for  passen- 
gers unless  their  means  of  transportation  are  overcrowded  by  a  sud- 
den and  unexpected  influx  of  passengers.  In  the  latter  case,  it  is 
believed  that  for  a  passenger  to  ride  standing  up  will  not  be  deemed 
contributory  negligence  as  matter  of  law,  and  it  is  doubtful  whether 
it  would  be  regarded  as  evidence  of  contributory  negligence  to  go  to  a 
jury, — especially  in  the  case  of  the  every-day  occurrence  where,  on 
the  street  cars,  whether  propelled  by  horses,  or  by  an  underground 
cable,  or  by  electricity,  sufficient  cars  are  not  furnished  to  accommo- 
date the  passengers  in  the  morning  and  in  the  evening,  when  going 
to  their  business  or  returning  to  their  homes,  unless  some  of  them 
stand  up.  To  hold  that  a  passenger,  under  such  circumstances,  is 
imputable  with  contributory  negligence  because  he  boards  the  train 
when  he  is  obliged  to  stand  up  rather  than  eat  a  cold  dinner,  would 
be  to  predicate  contributory  negligence  upon  the  ordinary  conduct 
of  the  people,  which  is  opposed  to  the  principles  of  law.  But, 
especially  in  the  case  of  steam  railway  trains  and  others  which  run 
at  a  high  rate  of  speed,  and  which  are  consequently  liable  to  be 


=»Bemiss  v.  New  Orleans  &g.  R.        =»*Awie,  §§  2572,2857. 
Co.,  47  La.  An.  1671;  s.  c.  18  South. 
Bep.  711. 
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stopped  and  started  with  motions  more  or  less  sudden;,  there  is  no 
difficulty  in  attributiiig  contributory  negligence  to  a  passenger  who 
elects  to  ride  standing  on  his  feet,  when  he  can  just  as  well  take  a 
seat.  This  is  especially  true  with  respect  to  passengers  upon  freight 
trains,  where  there  is  peculiar  danger  of  being  thrown  down  by  the 
jolting,  jarring  and  lurching  which  are  ordinarily  incident  to  the 
movements  of  such  trains,  and  especially  to  making  up  and  distribut- 
ing such  trains  in  railway  yards.^^^  When,  therefore,  a  female  pas- 
senger, aftgr  getting  on  an  elevated  street  railway  train,  instead  of 
sitting  down,  remained  on  her  feet,  leisurely  looking  around,  until 
the  train  started,  throwing  her  down, — it  was  held  that  her  con- 
tributory negligence  would  bar  a  recovery  of  damages.-^"  But  a 
passenger  on  a  street  car  who  had  told  the  conductor  the  place  at 
which  he  wished  to  get  off,  was  not  deemed,  as  matter  of  law,  im- 
putable with  contributory  negligence,  because  he  stood  up  in  order  to 
call  the  attention  of  the  conductor  to  the  designated  place,  upon  the 
failure  of  the  car  to  stop  there. ^'^  The  courteous  conduct  of  a  pas- 
senger in  a  crowded  railroad  car  in  surrendering  his  seat  to  two  old 
and  infirm  women  can  not  be  imputed  to  him  as  contributory  negli- 
gence if,  while  so  standing,  he  receives  through  the  negligence  of  the 
company  an  injury  which  he  would  not  have  received  if  he  had  re- 
tained his  seat.^** 

§  2971.  Sitting  by  an  Open  Window. — An  unreported  decision 
of  the  Court  of  Appeals  of  Kentucky  is  authority  for  two  proposi- 
tions: 1.  That  a  passenger  on  a  railway  train  is  not  guilty  of  con- 
tributory negligence  in  sitting  by  an  open  window  which  is  out  of 
repair  and  can  not  be  closed,  although  knowing  that  sparks  and  cin- 

'^Ante,  §  2903.  tory  negligence, — thus  invading  the 

""  De  Soucey  v.  Manhattan  R.  Co.,  province  of  the  jury :     Wallace  v. 

39  N.  Y.  St.  Rep.  79.  Western  &c.  R.  Co.,  101  N.  C.  454;  s. 

^"Ripley  v.    Second   Ave.    St.   R.  c.  8  S.  E.  Rep.  166.    Circumstances 

Co.,  8  Misc.  (N.  Y.)  449;   s.  c.  59  N.  under     which, — the     train     having 

Y.  St.  Rep.  37;  28  N.  Y.  Supp.  683.  struck  a  freight  car  through  negli- 

^  Trumbull  v.  Erickson,  97  Fed.  gence  of  defendant's  servants  while 

Rep.  891.    Where  it  was  shown  that  the  plaintiff  was  standing  up  in  the 

the  plaintiff  fell  and  broke  his  thigh  aisle  of  a  sleeping  car  eight  or  ten 

bone  while  standing  on  the  floor  of  feet  from  the  smoking  compartment, 

the  passenger  car  in  which  he  was  train  moving  at  its  usual  speed, — 

riding,    his    fall    being    caused    by  it  was  error  to  submit  the  question 

heavy  jolts  and  jars,  it  was  held  that  of   contributory   negligence   to   the 

the  trial  court  could  not  properly  jury,  since  the  facts  did  not  raise 

instruct   the   jury   that   his   injury  that  question:     Gulf  &c.  R.  Co.  v. 

was  the  result  of  a  mere  accident,  Bell,  93  Tex.  632;  s.  c.  57  S.  W.  Rep, 

and  that  he  was  guilty  of  contribu-  939. 
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ders  are  flying  into  it.^^"  2.  But  that  if,  with  this  knowledge,  he 
does  sit  by  the  open  window,  knowing  that  there  are  vacant  seats  at 
places  where  the  windows  are  not  open,  he  can  not  recover  damages 
from  the  company  for  an  injury  received  from  a  flying  cinder,  on 
the  mere  ground  that  the  window  was  defective  and  could  not  be 
lowered.^"" 


§  2972.    Riding  with  Arm,  or  Head,  or  Body  out  of  Window. — 

It  is  frequently  stated  as  a  proposition  of  law  that  if  the  passenger 
allows  any  portion  of  his  body  to  extend  beyond  the  base  of  an  open 
car  window  while  the  train  is  in  motion,  such  conduct  is  negligence 
per  se,  which  disentitles  him  to  recover  for  any  injuries  received  in 
consequence  of  coming  in  contact  with  any  obstruction  outside,^*"- 
or  for  any  injury  which  would  not  have  been  sustained  but  for  such 
contributory  negligence.^"^  The  following,  taken  from  the  lan- 
guage of  Thompson,  C.  J.,^'^  in  giving  the  judgment  of  the  Supreme 
Court  of  Pennsylvania,  is  a  fair  example  of  the  reasoning  of  the 
courts  in  support  of  this  rule :  "A  passenger,  on  entering  a  railroad 
car,  is  to  be  presumed  to  know  the  use  of  a  seat,  and  the  use  of  a 
window;  that  the  former  is  to  sit  in,  and  the  latter  is  to  admit  light 
and  air.  Bach  has  its  separate  use.  The  seat  he  may  occupy  in  any 
way  most  comfortable  to  himself.  The  window  Jwi  has  a  right  to 
enjoy,  but  not  to  occupy.     Its  use  is  for  the  benefit  of  all, — not  for 


=™0'Donnell  v.  Louisville  &c.  R.  N.  Y.  468;  Voorhees  v.  Kings  Coun- 

Co.,  19  Ky.  L.  Rep.  1005;  s.  c.  42  S.  ty  Elevated  R.  Co.,  3  Misc.   (N.  Y.) 

W.  Rep.  846  (not  to  be  rep.).  18;  s.  c.  50  N.  Y.  St.  Rep.  569;  21  N. 

""O'Donnell  v.   Louisville  &c.   R.  Y.  Supp.  775;  Georgia  &c.  R.  Co.  v. 

Co.,  supra.  Underwood,  90  Ala.  49;    Shelton  v. 

'"  Todd  V.  Old  Colony  &c.  R.  Co.,  Louisville  &c.  R.  Co.,  19  Ky.  L.  Rep. 
3  Allen  (Mass.)  18;  s.  c.  7  Allen  215;  s.  c.  39  S.  W.  Rep.  842  (no  off. 
(Mass.)  207;  Pittsburgh  &c.  R.  Co.  rep.);  Cummings  v.  Worcester  St. 
V.  Andrews,  39  Md.  329;  Indianapo-  R.  Co.,  166  Mass.  220;  s.  c.  44  N.  B. 
lis  &c.  R.  Co.  V.  Rutherford,  29  Ind.  Rep.  126;  Clarke  v.  Louisville  &c. 
82;  Morel  v.  Mississippi  Ins.  Co.,  4  R.  Co.,  101  Ky.  34;  s.  c.  18  Ky.  L. 
Bush  (Ky.)  535;  Pittsburgh  &c.  R.  Rep.  1082;  36  L.  R.  A.  123;  8  Am.  & 
Co.  V.  McClurg,  56  Pa.  St.  294;  Eng.  Rail.  Gas.  (N.  S.)  355;  39  S. 
Louisville  &c.  R.  Co.  v.  Sickings,  5  W.  Rep.  840;  Miller  v.  St.  Louis  &c. 
Bush  (Ky.)  1;  Holbrook  v.  Utica  &c.  R.  Co.,  5  Mo.  App.  471;  Dun  v.  Sea- 
R.  Co.,  12  N.  Y.  236;  Richmond  &c.  board  &c.  R.  Co.,  78  Va.  645;  s.  c. 
R.  Co.  v.  Scott,  88  Va.  958;  s.  c.  16  49  Am.  Rep.  388  (passenger's  arm 
L.  R.  A.  91;  16  Va.  L.  J.  62;  14  S.  E.  out  of  window  and  struck  by  wood- 
Rep.  763,  and  note  16  L.  R.  A.  91;  pile  near  the  track). 
Carrico  v.  West  Virginia  &c.  R.  Co.,  ""^  Georgia  &c.  R.  Co.  v.  TJnder- 
35  W.  Va.  389;  s.  c.  11  Rail.  &  Corp.  wood,  90  Ala.  49;  s.  c.  8  Rail.  & 
L.  J.  64;  14  S.  E.  Rep.  12;  Favre  v.  Corp.  L.  J.  434;  8  South.  Rep.  116. 
Louisville  &c.  R.  Co.,  91  Ky.  541;  s.  "^'^  Pittsburgh  &c.  R.  Co.  v.  Mc- 
c.  16  S.  W.  Rep.  370;  13  Ky.  L.  Rep.  Clurg,  56  Pa.  St.  294. 
116;  Dale  v.  Delaware  &c.  R.  Co.,  73 
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the  comfort  alone  of  him  who  has  by  accident  got  nearest  to  it.  If, 
therefore,  he  sit  with  his  elbow  in  it,  he  does  so  without  authority; 
and  if  he  allow  it  to  protrude  out,  and  is  injured,  is  this  due  care 
on  his  part?  He  was  not  put  there  by  the  carrier,  nor  invited  to 
go  there;  nor  misled  in  regard  to  the  fact  that  it  was  not  a  part  of 
his  seat,  nor  that  its  purposes  were  not  exclusively  to  admit  light  and 
air  for  the  benefit  of  all.  His  position  is,  therefore,  without  authority. 
His  negligence  consists  in  putting  his  limbs  where  they  ought  not  to 
be,  and  liable  to  be  broken  without  his  ability  to  know  whether  there 
is  danger  or  not  approaching.  In  a  case,  therefolre,  where  the  injury 
stands  confessed,  or  is  proved  to  have  resulted  from  the  position 
voluntarily  or  thoughtlessly  taken,  in  a  window,  by  contact  with  out- 
side obstacles  or  forces,  it  can  not  be  otherwise  characterized  than  as 
negligence,  and  so  to  be  pronounced  by  the  court."^"*  Under  this 
theory  it  was  held  that  a  railway  company  was  not  liable  for  an  injury 
to  a  passenger's  hand  caused  by  striking  against  a  bridge,  where  the 
passenger  put  it  out  of  the  car  window,  although  it  projected  but  three 
inches  beyond  the  outer  wall  of  the  car.-'^''  Another  court  held  that 
a  passenger  who  protruded  his  elbow  through  a  window  of  the  ear 
as  it  was  passing  through  a  tunnel,  so  that  it  struck  against  timbers 
near  the  sides  of  the  car,  was  guilty  of  negligence  as  matter  of  law, 
although  he  did  it  inadvertently,  and  did  not  extend  it  more  than  one 
and  a  half  inches  beyond  the  outer  surface  of  the  side  of  the  car.-^* 
These  outrageous  decisions  are  tantamount  to  a  license  to  railroad 
companies  to  construct  their  bridges  and  viaducts  so  as  to  leave  a 
space  of  but  three  inches  between  them  and  the  outer  walls  of  their 
cars,  notwithstanding  the  well-known  habits  of  passengers  of  putting 
their  elbows  out  to  rest,  or  even  of  putting  their  heads  out  for  the 
purposes  of  observation.  A  doctrine  so  brutal  is  not  deserving  of  the 
least  respect.^"^     Whatever  view  may  be  taken  of  this  question,  there 

*"  The  court  in  this  case  expressly  101  Ky.  34;  s.  c.  18  Ky.  L.  Rep.  1082; 

overruled  the  earlier  case  of  New  36  L.  R.  A.  123;  8  Am.  &  Bng.  Rail. 

Jersey  &c.  R.  Co.  v.  Kennard,  21  Pa.  Cas.   (N.  S.)  355;   2  Am.  Neg.  Rep. 

St.    203,   establishing  the   contrary  360;  39  S.  W.  Rep.  840. 
principle.     In    Laing    v.    Colder,    8        ^'Another    court    has    held    that 

Pa.  St.  479,  it  was  held  that  if  the  where  a  passenger  on  a  railway  car, 

passenger's  extended  arm  was  brok-  seated  with  his  elhow  on  the  sill  of 

en   by   coming   in    contact   with   a  an  open  window,  had  his  arm  brofe- 

bridge,  the  carrier  would  not  be  re-  en  by  contact  with  a  truss-bridge  of 

sponsible  for  the  injury,  if  he  gave  wood,  the  inside  sheathing-boards  of 

timely  notice  of  the  danger,  which  which    had    become    warped     and 

the  plaintiff  might  have  avoided.  loose, — the  fact  that  a  few  months 

^  Richmond  &c.  R.  Co.  v.   Scott,  afterwards  the  bridge  was  replaced 

88  Va.  958;  s.  c.  16  L.  R.  A.  91;  16  by  a  wider  one  of  iron,  whose  truss- 

Va.  L.  J.  362;  14  S.  E.  Rep.  763.  es  did  not  come  up  as  high  as  the 

*"  Clarke  v.  Louisville  &c.  R.  Co.,  car  window-sills,  was  not  admissible 

435 


3  Thomp.  Neg.]         carriers  of  passengers. 

seems  to  be  entire  propriety  in  a  holding  to  the  efEect  that  no  pre- 
sumption of  negligence  on  the  part  of  a  railway  company  arises  from 
the  fact  that  it  maintains  a  bridge  with  a  post  so  near  its  track  that 
passengers  protruding  their  heads  or  limbs  from  the  windows  of  the 
car  will  come  in  contact  with  it,  where  there  can  be  no  injury  without 
an  exposure  of  the  head  or  limb  to  the  extent  of  from  ten  to  fourteen 
inches  beyond  the  outside  wall  of  the  car.^"' 

§  2973.    Case  Holding  that  this  is  not  Contributory  Negligence. — 

The  foregoing  decisions  exhibit  an  obtuse  brutality  which  is  dis- 
graceful to  a  civilized  jurisprudence.  They  amount  to  a  license  to 
railway  carriers  of  passengers  to  erect  the  trusses  of  their  bridges 
and  the  walls  of  their  viaducts,  and  to  leave  cars  standing  upon  their 
side  tracks,  bo  near  to  the  outer  walls  of  their  passenger  coaches  when 
passing  on  their  main  tracks,  as  to  be  brought  in  contact  therewith 
by  the  usual  oscillations,  although  by  so  doing  the  arms  and  even 
the  heads  of  the  passengers  who  are  not  more  than  ordinarily  cautious 
are  taken  off.  Such  a  doctrine  is  a  gross  negation  of  the  principle 
elsewhere  discussed,^^'  that  a  common  carrier  of  passengers  is  bound 
to  bestow  upon  the  safety  of  his  means  of  transportation  the  highest 
degree  of  care  and  skill  of  which  human  foresight  is  capable.  Nay, 
it  is  a  gross  negation  of  the  proposition  that  he  is  bound  to  bestow 
upon  those  appliances  reasonable  or  ordinary  care.  It  is  gratifying 
to  be  able  to  say  that  some  of  the  American  courts  have  refused  to 
place  themselves  in  this  disgraceful  category.  The  Supreme  Court 
of  Wisconsin,  speaking  through  Cole,  J.,  have  made  it  clear  to  a  just 
mind  that  the  question  of  the  contributory  negligence  of  the  pas- 
senger in  such  a  situation  is  at  most  a  question  of  fact  for  a  jury.^'"' 
He  said:  "It  is  probably  the  habit  of  every  person,  while  riding 
in  the  cars,  to  rest  the  arm  upon  the  base  of  the  window.     If  the 


in  evidence  on  the  question  whether  held  that  the  fact  of  his  death  un- 

the   company   was   guilty   of   negli-  der     such    circumstances    did    not 

gence  in  allowing  the  old  bridge  to  raise  a  presumption  of  negligence, 

remain:      Dale  v.   Delaware  &c.  R.  such  as  shifted  the  burden  of  proof 

Co.,  73  N.  Y.  468.  upon     the     railroad     company,     al- 

2*8  Weaver  v.  Baltimore  &c.  R.  Co.,  though   it   appeared   that   occasion- 

3  App.  (D.  C.)  436;  s.  c.  22  Wash.  L.  ally  he  might  have  to   expose   his 

Rep.  393.     The  case  was  that  of  the  head    beyond    the    outside    line    of 

killing   of   a    mail    clerk.     He   was  the  car  in  the  discharge  of  his  du- 

found   dead  in  the  car  under  cir-  ties:     Weaver  v.  Baltimore  &c.  R. 

cumstances  which  clearly  indicated  Co.,  supra. 

that  his  head  had  been  thrust  out  "'Ante,  §  2722. 

so  far  as  to  come  in  contact  with  ^°  Spencer   v.    Milwaukee   &c.   R. 

the  bridge  post,  while  he  was  in  the  Co.,  17  Wis.  487,  494. 
act  of  catching  a  mail  bag.    It  was 
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window  is  open,  it  is  likely  to  extend  slightly  outside.  This,  we  sup- 
pose, is  a  common  habit.  There  is  always  more  or  less  space  between 
the  outside  of  the  car  and  any  structure  erected  by  the  side  of  the 
track,  and  must  necessarily  be  so  to  accommodate  the  motion  of  the 
car.  Passengers  know  this,  and  regulate  their  conduct  accordingly. 
They  do  not  suppose  that  the  agents  and  managers  of  the  road  suffer 
obstacles  to  be  so  placed  as  barely  to  miss  the  car  while  passing. 
And  it  seems  to  us  almost  absurd  to  hold  that  in  every  case,  and 
under  all  circumstances,  if  the  party  injured  had  his  arm  the  smallest 
fraction  of  an  inch  beyond  the  outside  surface,  he  was  wanting  in 
ordinary  care  and  prudence.  Of  course,  a  case  might  be  supposed 
where  carelessness  would  be  clearly  apparent  from  the  circumstances. 
If  a  passenger  should  ridg  with  his  body  half  out  of  the  car,  or  with 
his  arms  or  his  feet  so  protruded  that  they  would  inevitably  expose 
him  to  danger  and  collision,  we  should  have  no  hesitation  in  saying 
that  he  was  utterly  reckless."  The  foregoing  remarks  present  a  rea- 
sonable view  of  this  question.  Passengers  can  not  be  expected  to  sit 
bolt  upright  for  a  succession  of  days  or  hours,  nor  do  they.  The 
frames  of  men  are  not  of  cast  iron,  and  no  rule  of  law  should  be 
predicated  upon  the  contrary  supposition.  It  is  perhaps  not  too 
strong  a  statement  that  no  person  ever  travelled  upon  a  railway  train 
without  at  some  time  resting  his  arm  upon  the  window-sill  at  least, 
if  not  permitting  it  to  protrude  slightly.  Conduct  which  is  universal 
is  necessarily  that  of  persons  reasonably  prudent.  As  pointed  out 
by  the  learned  judge  in  the  above  quotation,  it  is  easy  to  distinguish 
between  conduct  in  this  particular  which  is  so  imprudent  as  to  leave 
no  room  for  speculation  as  to  negligence,  and  that  which  may  prop- 
erly be  submitted  to  the  consideration  of  the  jury. 

§  2974.  Other  Such  Cases.— The  Supreme  Court  of  Illinois  held, 
under  the  rule  of  comparative  negligence  formerly  prevailing  in 
that  State,  that  where  a  passenger's  arm  slightly  projected  outside 
the  window,  and  was  broken  in  passing  a  freight  train,  the  negli- 
gence of  such  person  was  slight,  compared  with  the  negligence  of  the 
railroad  company  in  permitting  its  freight  ears  to  stand  so  near  the 
track  of  its  passenger  train,  and  a  recovery  might  be  had  for  the 
injury  sustained.^^^  The  Supreme  Court  of  Missouri  have  taken 
nearly  the  same  view.^'^    A  Federal  Circuit  Court  has  held  that  a 


^  Chicago  &c.  R.  Co.  v.  Pondrom,        "'^  Winters  v.  Hannibal  &c.  R.  Co., 
51  111.  333.  39  Mo.  468;  Barton  v.  St  Louis  &c. 

R.  Co.,  52  Mo.  253. 
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female  passenger  upon  an  electric  street  car  is  not  guilty  of  negli- 
gence per  se,  which  will  prevent  her  recovery  for  injuries  from  her 
arm  coming  in  contact  with  a  trolley  pole  set  too  near  the  track,  in 
resting  her  elbow  upon  the  sill  of  the  car  window,  from  which  it 
was  made  to  protrude  by  a  sudden  motion  of  the  car.^'^  Other 
courts  have  held  that  it  is  not  negligence  per  se  for  a  passenger  to 
expose  his  hand  or  arm  outside  the  window  of  a  street  car.^'*  It  is 
scarcely  necessary  to  add  that  the  fact  that  the  passenger  is  riding 
with  his  elbow  out  of  the  window  does  not  bar  a  recovery  for  a  hurt 
that  comes  to  him  through  the  negligence  of  the  carrier,  unless  his 
riding  in  this  exposed  position  was  the  proximate  cause  of  his  in- 
jury,— as  where  a  passenger,  while  so  riding,  was  struck — not  on 
his  elbow,  but  on  his  hand  and  wrist,  and  injured  by  a  stick  of  wood 
coming  from  the  outside  through  the  open  window.^'^  It  seems  that 
the  fact  of  the  passenger  so  riding  will  not  bar  a  recovery  against  a 
third  person  for  an  injury  visited  upon  the  passenger  by  some  external 
object  while  riding  in  that  position.^'^  One  court  has  qualified  the 
severe  rule  which  imputes  contributory  negligence  as  matter  of  law, 
to  the  act  of  a  person  who  rides  with  his  elbow  outside  the  car  win- 
dow, by  saying  that  the  railway  company  may  be  liable  unless  its 
servants  notice  his  dangerous  position  and  neglect  to  warn  him  of  the 
danger.^^'  Another  court  has  held  that  in  the  case  of  a  passenger  on 
a  street  car  injured  by  thrusting  his  elbow  out  of  the  window,  the 


^'  Schneider  v.  New  Orleans  &c.  held  that  his  negligence  presented 

R.   Co.,    54   Fed.   Rep.   466;    s.   c.   8  a  question  for  the  jury,  and  that  he 

C.  C.  A.  571.  was  consequently  not  guilty  of  neg- 

^^'' Miller  v.  St.  Louis  &c.  R.  Co.,  ligence  as  matter  of  law:     Moakler 

5  Mo.  App.  471;   s.  c.  6  Cent.  L.  J.  v.  Willamette  &c.  R.  Co.,  18  Or.  189; 

335     (horse     railroad);     Selgel     v.  s.  c.  6  L.  R.  A.  656. 
Bisen,  41  Gal.  109 ;   Francis  v.  New        "°  Thus,    a    steam    pipe    company 

York  Steam  Co.,  3  Daly  (N.  Y.)  510.  dug  a  trench  in  a  city  street  and 

^^  Moakler  v.  Willamette  &c.  R.  constructed  across  it  a  temporary 
Co.,  18  Or.  189;  s.  c.  6  L.  R.  A.  656;  bridge  with  a  guard  rail  supported 
7  Rail.  &  Corp.  \,.  J.  214;  22  Pac.  ty  upright  planks,  one  of  which  feU 
Rep.  948.  This  case  discloses  this  over,  breaking  the  arm  of  the  plain- 
peculiar  state  of  facts:  A  passen-  tiff,  who  was  riding  in  a  street  car 
ger  had  his  elbow  out  of  the  car  and  had  his  arm  out  of  the  window, 
window,  but  his  hand  and  wrist  It  was  held,  in  his  action  against 
were  inside.  In  other  words,  he  the  steam  pipe  company,  that  the 
was  resting  his  arm  on  the  sill  of  plaintiff's  conduct  was  not  negli- 
the  car  window,  in  the  customary  genoe  per  se,  and  that  the  questions 
way.  A  stick  of  wood  fell  from  a  of  negligence  and  contributory  neg- 
pile  near  the  track,  through  the  ligence  were  for  the  jury:  Francis 
window  at  which  the  passenger  sat.  v.  New  York  Steam  Co.,  13  Daly  (N. 
It  caught  him  in  the  mouth  of  his  Y.)  510. 

coat    sleeve,    and    jambed    his    arm        "'  Dun  v.  Seaboard  &c.  R.  Co.,  78 

backward   and   injured   it.    It  was  Va.  645;  s.  c.  49  Am.  Rep.  388. 
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conductor  is  under  no  duty  to  warn  him  of  the  danger  of  a  traia  ap- 
proaching on  a  parallel  track.^'* 

§  2975.  Whether  the  Railroad  Company  should  Erect  Barricades 
or  Guards  to  Prevent  People  from  Putting  their  Hands  and  Arms  out 
of  the  Window. — If  a  railroad  company  will  construct  its  tracks  so 
near  to  standing  columns  or  poles,  woodpiles  which  it  has  placed  by 
the  side  of  its  track,  on  the  sides  of  bridges  or  tunnels,  as  to  endanger 
the  life  or  limb  of  a  passenger,  who  thrusts  even  his  elbow  beyond  the 
external  wall  of  its  car,  then  it  would  seem  that  the  rule  of  law  which 
puts  upon  a  carrier  of  passengers  the  obligation  of  exercising  the 
highest  degree  of  practicable  care  and  foresight,  to  the  end  of 
protecting  his  passenger  from  danger  while  in  transit,  should  require 
him  to  take  the  simple  precaution  of  inserting  wire  screens  or  metallic 
rods  in  the  windows  of  his  coaches,  so  as  to  defend  passengers 
against  injuries  of  this  kind.  Accordingly,  it  has  been  held  that 
whether  reasonable  diligence  on  the  part  of  a  street  railway  company 
in  the  protection  of  its  passengers,  requires  it  to  provide  barricades 
or  guards  to  prevent  passengers  from  putting  their  hands  or  arms 
out  of  the  windows  of  its  cars,  is  a  question  for  a  jury.^^' 

§  2976.  Riding  with  Hand  or  Arm  on  Window  Sill. — One  court 
has  conceded  this  much  in  favor  of  humanity  as  against  railroad 
corporations,  that,  while  it  is  negligence  per  se  for  a  passenger  in  a 
railroad  coach  moving  rapidly,  to  allow  his  arm  to  project  from  the 
window,  yet  it  is  not  negligence  to  rest  it  on  the  window  sill  without 
projecting.^^"  Another  court  has  held  that  a  railway  carrier  of  pas- 
sengers is  liable  to  a  passenger  who,  with  his  arm  resting  on  the  in- 
side of  a  window  sill,  is  injured  by  its  coming  in  contact  with  a  loose 
door  on  a  passing  freight  car,  without  other  evidence  of  negligence 


"'Miller  v.  St.  Louis  &c.  R.  Co.,  Orleans    &c.    R.    Co.    v.    Schneider, 

5  Mo.  App.  471.  supra.     The  instruction  was  wrong, 

"'  New    Orleans    &c.    R.    Co.    v.  as  against  the  passenger,  but  it  was 

Schneider,  60  Fed.  Rep.  210;  s.  c.  8  not  erroneous  as  against  the  rail- 

C.  C.  A.  571.     It  was  held  that  this  road   company,  which  was  the  ap- 

question  was  properly  submitted  to  pellant.     The  railroad  company  was 

the  jury  under  an  instruction  to  the  bound  not  merely  to  take  the  pre- 

effect  that  the  street  railway  com-  cautions  measured  by  what  is  called 

pany  was  bound  to  take  the  precau-  reasonable  diligence,  but  to  exercise 

tions   required   by   reasonable   dili-  the    highest    degree    of   practicable 

gence,  and  those  alone,  in  an  action  care  and  foresight:     Ante,  §  2722. 
for  injuries  to  a  passenger  by  her        ™  Carrico  v.  West  "Virginia  &c.  R. 

arm  coming  in  contact  with  an  iron  Co.,  35  W.  Va.  389;  s.  c.  11  Rail.  & 

trolley  post  near  the  track:     New  Corp.  L.  J.  64;  14  S.  E.  Rep.  12. 
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on  its  part,  in  the  absence  of  an  explanation  of  it  by  the  carrier.^" 
The  doctrine  of  these  cases  is  confirmed  by  a  decision  of  the  Supreme 
Court  of  the  United  States,  holding  that  it  is  culpable  negligence 
for  the  managers  of  a  railroad  to  leave  a  car  on  the  side  track,  so  near 
the  main  track  as  to  cause  a  passenger  train  to  strike  it  in  passing, 
and  that  a  passenger  whose  arm  is  on  the  sill  of  the  car  window, 
but  not  protruding  beyond  the  external  line  of  the  car,  is  not  guilty 
of  contributory  negligence,  such  as  to  preclude  him  from  recoveriag 
damages  for  an  injury  sustained  by  his  arm  being  thrown  out  by  a 
collision  with  the  car  so  negligently  left  standing,  and  injured  in 
such  a  coUision.^*^  Another  court  takes  the  view  that  a  passenger 
upon  a  railroad  car  is  not  guilty  of  negligence  in  placing  his  hand 
on  the  sill  of  a  window  which  he  finds  open,  which  will  prevent  his 
recovery  for  injuries  from  the  window  falling  upon  it,  because  of 
defective  fastenings  and  the  jolting  of  the  car.^*' 

§  2977.   Injuries  Caused  by  the  Openings  and  Shutting  of  Doors. — 

In  an  English  case^**  the  passenger  got  up  from,  his  seat  and  put  his 
hand  on  the  bar  which  crossed  the  window  of  the  door  of  the  carriage, 
for  the  purpose  of  looking  out  to  see  the  signal  lights  and  to  show 
them  to  a  fellow-passenger.  Leaning  forward  a  little  upon  the  door, 
it  flew  open,  and  he  fell  out  and  was  injured.  There  was  no  further 
evidence  as  to  the  construction  of  the  door  and  its  fastenings.  The 
jury  having  found  for  the  plaintiff,  leave  was  reserved  to  enter  a  non- 
suit, on  the  ground  that  there  was  no  evidence  of  the  defendants' 
liability.  It  was  held  by  the  Court  of  Exchequer  Chamber  (affirm- 
ing the  decision  of  the  court  below)  that  the  verdict  ought  to  stand. 
Said  Cockbum,  J. :  "The  passenger  did  nothing  more  than  that 
which  came  within  the  scope  of  his  enjoyment  while  travelling,  with- 
out committing  any  imprudence.  In  passing  through  a  beautiful 
country,  he  certainly  is  at  liberty  to  stand  up  and  look  at  the  view; 
not  in  a  negligent,  but  in  the  ordinary  manner  of  people  travelling 

281  Breen  v.  New  York  &c.  R.  Co.,  the  window  in  tlie  car,  by  the  fall- 

109  N.  Y.  297;    s.  c.  11  Cent.  Rep.  ing  of  the  window,  occasioned  by  its 

891;  16  N.  B.  Rep.  60.  having  been  raised  by  another  pas- 

'"  Farlow  v.  Kelly,  108  U.  S.  288.  senger   to   a   height   insufficient   to 

''^  Gulf   &c.    R.    Co.    V.    Killebrew  cause  the  catch  to  hold :     Voorhees 

(Tex.),  20  S.  W.  Rep.  182;   s.  c.  re-  v.    Kings    County    Blev.    R.    Co.,    3 

versed  on  other  grounds  in  20  S.  W.  Misc.   (N.  Y.)  18;   s.  e.  50  N.  Y.  St. 

Rep.   1005.     But  in  the   opinion   of  Rep.  569;   21  N.  Y.  Supp.  775. 
the   City   Court   of   Brooklyn,    New        ''*'Gee  v.  Metropolitan  R.  Co.,  L. 

York,  a  railroad  company  is  not  lia-  R.  8  Q.  B.  161;  s.  c.  42  L.  J.  (Q.  B.) 

ble  for  an  injury  to  the  hand  of  a  105;    21  Week.   Rep.   584;    28  L.  T. 

passenger  resting  upon  the  sill  of  (N.  S.)  582. 
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for  pleasure."  But  a  passenger  is  not  justified  in  leaving  his  seat 
and  incurring  a  known  and  ascertained  danger  for  the  purpose  of 
obviating  a  slight  inconvenience.  Thus,  in  another  English  case,^*° 
the  door  of  the  compartment  of  the  carriage  in  which  the  plaintiff 
was  riding  flew  open  three  times,  and  each  time  the  plaintiff  suc- 
ceeded in  shutting  it  without  accident.  The  weather  was  pleasant. 
There  was  room  in  the  carriage  for  the  plaintiff  to  sit  away  from 
the  door,  and  the  train  would  have  stopped  at  a  station  in  three 
minutes.  The  door  opened  a  fourth  time,  and,  in  endeavoring  to 
shut  it  again,  the  plaintiff  fell  out  and  was  hurt.  It  was  held  that  he 
had  no  right  to  run  the  risk  of  attempting  to  shut  the  door;  and 
although  there  was  evidence  of  the  defendants'  negligence  from  the 
defective  condition  of  the  lock,  yet  the  injury  suffered  was  not  the  nec- 
essary or  natural  result  of  the  company's  negligence,  and  they  were  not 
liable  for  the  injury.^**  So,  an  American  court  has  held  that  a 
street  railway  passenger,  who,  upon  entering  a  "transfer"  car  used 
as  a  waiting-room  for  passengers  who  are  to  be  transferred  from  one 
line  to  another,  carelessly  takes  a  position  close  to  or  against  a 
plainly  discernible  door  which  is  liable  to  be  opened  at  any  time, 
is  guilty  of  contributory  negligence,  and  can  not  recover  for  injuries 
sustained  by  falling  out  of  the  door  of  the  car  because  the  door  is 
suddenly  opened,  although  the  employe  who  opens  it  is  also  guilty 
of  negligence  in  not  observing  the  position  of  the  passenger,  and 
warning  her  out  of  it,  and  waiting  for  her  to  move.^^^ 

^^  Adams  v.  Lancashire  &c.  R.  Co.,  to  do  it,  and  in  doing  so  was  injured 

L.  R.  4  C.  P.  739.  by  thrusting  his  hand  through  the 

^'°  In  Gee  v.  Metropolitan  R.  Co.,  portion  of  the  door  which  was  made 
supra,  the  principle  declared  in  this  of  glass,  it  was  held  (one  judge  dis- 
ease was  approved,  but  its  applica-  senting)  that  the  railway  company 
tion  to  the  facts  therein  denied,  by  was  liable :  Western  Maryland  R.  Co. 
Mr.  Justice  Keating.  In  reading  v.  Stanley,  61  Md.  266;  s.  c.  48  Am. 
this  case  it  is  essential  to  bear  in  Rep.  96.  Where  the  porter  of  a 
mind  the  difference  in  construction  sleeping  car  suddenly  opened  a  door 
between  railway  coaches  in  this  of  the  car,  which  was  of  peculiar 
country  and  the  passenger  carriages  construction  and  mechanism,  catch- 
in  England.  The  doors  in  the  lat-  ing  and  crushing  the  fingers  of  a 
ter  are  on  the  side  of  the  carriage,  passenger,  who  was  steadying  him- 
opening  outwards,  and  are  regu-  self  after  having  washed  his  face 
larly  locked  and  unlocked  by  the  and  hands  at  a  place  in  the  car  pro- 
guard  at  the  beginning  and  end  of  vided  for  that  purpose,  the  question 
the  journey.  of   the    negligence   of   the    railway 

^  Prothero  v.  Citizens'  Street  R.  company  hauling  the  sleeping  car 
Co.,  134  Ind.  431;  s.  c.  33  N.  E.  Rep.  and  of  the  company  furnishing  the 
765.  Where  a  passenger  who  sat  sleeping  car  was  a  question  of  fact 
near  the  front  door  of  a  crowded  for  the  jury:  Sturdivant  v.  Ft.  Worth 
and  dark  car,  while  it  was  passing  &c.  R.  Co.  (Tex.  Civ.  App.),  27  S.  W. 
through  a  long  tunnel,  attempted  to  Rep.  170  (no  off.  rep.).  As  to  the 
shut  the  door,  in  order  to  keep  out  liability  of  railway  companies  haul- 
the  smoke  and  cinders,  there  being  ing  sleeping  cars  for  injuries  to  pas- 
no  servant  of  the  defendant  at  hand  sengers  through  the  negligence  of 
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§  2978.    Passenger's  Hand  Gmshed  in  the  Jamb  of  a  Boor. — 

Several  cases  afSrm  the  proposition  that  a  passenger  who  voluntarily 
places  his  hand  in  the  jamb  of  the  door  of  a  railway  carriage,  is  guilty 
of  contributory  negligence,  which  will  prevent  a  recovery  of  damages, 
in  case  his  hand  is  crushed  by  the  closing  of  the  door  by  a 
servant  of  the  carrier,  who  does  not  observe  the  dangerous  position 
of  the  passenger.^**  So,  in  an  English  case,^'°  a  passenger,  after 
getting  into  a  carriage  of  a  train  on  the  defendants'  railway,  left 
his  thumb  for  the  space  of  half  a  minute  in  the  door- jamb;  the 
guard,  after  crying  out  to  the  passengers  to  take  their  places,  shut  the 
doors  of  the  carriages,  and,  not  seeing  the  plaintiff's  thumb,  crushed 
it  in  so  doing.  The  evidence  demonstrated  that  the  doors  were  shut 
in  the  ordinary  manner,  and  the  accident  was  attributable  only  to 
the  plaintiff's  negligence.^'" 


§  2979.  Cases  of  this  Kind  where  Contributory  Negligence  not 
Imputed. — The  case  last  cited  was  distinguished  from  another  case,^'^ 
where  the  plaintiff,  in  getting  into  the  railway  carriage,  having  a 


the  sleeping  car  company  or  its  serv- 
ants,— see  post,  §  3613.  It  has  been 
held  erroneous  to  instruct  a  jury  in 
a  case  of  this  kind  that  it  was  negli- 
gence for  the  porter  to  close  the 
door  of  the  car  without  giving  warn- 
ing in  advance:  Galveston  &c.  R. 
Co.  V.  Davidson,  61  Tex.  204.  And 
certainly  this  is  sound  in  a  juris- 
diction where  the  independence  of 
juries  is  strictly  upheld,  because  the 
question  at  most  would  be  one  of 
fact  for  a  jury.  In  the  same  case, 
an  instruction  which  assumed  that 
the  finger  of  the  passenger  was 
crushed  when  he  was  trying  to  enter 
the  car,  was  held  erroneous,  there 
being  some  evidence  that  he  was 
standing  on  the  platform  with  his 
hand  in  a  negligent  and  dangerous 
position:  Galveston  &c.  R.  Co.  v. 
Davidson,  supra.  The  instruction 
was  bad  in  that  it  assumed  a  fact 
which  was  for  the  decision  of  the 
jury. 

='*  Richardson  v.  Metropolitan  R. 
Co.,  37  L.  J.  (C.  P.)  300;  Murphy  v. 
Atlanta  &c.  R.  Co.,  89  Ga.  S32;  s.  c. 
15  S.  B.  Rep.  774;  Texas  &c.  R.  Co. 
V.  Overall,  82  Tex.  247;  s.  c.  18  S.  W. 
Rep.  142;  Guthman  v.  Manhattan  R. 
Co.,  53  N.  Y.  Supp.  139. 

^"Richardson  v.  Metropolitan  &c. 
R.  Co.,  37  L.  J.  (C.  P.)  300. 

^  On  the  other  hand,  and  in  con- 
formity   with    a    principle    already. 
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considered  (Vol.  I,  §  238),  if  a  serv- 
ant of  the  railway  company  sees  the 
passenger  with  his  hand  in  the  jamb 
of  the  door,  but  nevertheless  closes.' 
the  door,  injuring  the  passenger,  it 
will  be  a  case  of  the  prior  negli- 
gence of  the  passenger  and  the  sub- 
sequent negligence  of  the  carrier, 
and  there  may  be  a  recovery  of  dam- 
ages. Thus,  where  the  passenger 
was  injured  by  the  guard  allowing  a 
door  to  slam  on  her  fingers,  where 
he  had  been  holding  it  open  for  her, 
the  court  held  that  he  should  have 
retained  his  hold  on  the  door  until 
she  had  passed  safely  out,  that  his 
act  of  letting  go  the  door  was  the 
proximate  cause  of  her  injury,  and 
that  the  company  was  liable:  Cald- 
well V.  Manhattan  R.  Co.,  57  Hun 
(N.  Y.)  452.  So,  where  a  passenger 
opened  the  door  of  the  car  and  stood 
in  the  doorway,  waiting  for  the 
guard  to  open  the  gate  to  the  car 
platform,  and  as  he  did  so  he  gave 
the  signal  to  start,  and  thus  caused 
the  door  to  swing  upon  her  hand,  in- 
juring her  finger,  it  was  held  that 
the  negligent  act  of  the  guard  in 
starting  the  train  was  the  proximat" 
cause  of  the  injury,  and  that  the 
company  was  liable:  Baker  v.  Man- 
hattan R.  Co.,  118  N.  Y.  533. 

-"■  Fordham  v.  London  &c.  R.  Co., 
L.  R.  3  C.  P.  368;  s.  c.  37  L.  J.  (C. 
P.)  176;  L.  R.  4  C.  P.  619. 
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parcel  in  his  right  hand,  placed  his  left  hand  on  the  back  of  the  open 
door,  to  aid  him  in  mounting  the  step.  There  was  conflicting  evi- 
dence as  to  whether  there  was  a  proper  handle  affixed  to  the  carriage, 
to  the  right  of  the  door.  The  night  was  dark,  and  the  plaintiff  did 
not  see  any  handle.  Before  he  had  completely  entered  the  carriage, 
the  guard,  without  any  preyious  warning,  closed  the  door,  and  crushed 
his  hand  between  the  back  of  the  door  and  the  doorpost.  The  Court 
of  Exchequer  Chamber  (affirming  the  decision  of  the  court  below) 
held  that  there  was  evidence  of  negligence  on  the  part  of  the  com- 
pany's servant,  and  no  evidence  of  such  contributory  negligence  on  the 
part  of  the  plaintiff  as  to  entitle  the  defendants  to  a  nonsuit.  So 
also,  in  another  English  case,^"^  the  plaintiff,  a  boy  twelve  years  of 
age,  in  company  with  his  father,  had  entered  a  third-class  carriage  at 
night,  and,  in  feeling  for  a  seat,  placed  his  hand  on  the  door-jamb, 
which  was  very  near  the  seat.  The  porter  at  that  moment  violently 
closed  the  door,  which  crushed  the  plaintiff's  fingers  and  struck  his 
father,  who  entered  after  him,  on  the  back.  It  was  held  that  the 
evidence  of  negligence  on  the  part  of  the  porter  was  properly  sub- 
mitted to  the  jury,  and  that  there  was  no  contributory  negligence  on 
the  part  of  the  plaintiff. 

§  2980.  Cases  of  this  Kind  where  the  Injury  was  Deemed  to  Arise 
from  a  Pure  Accident. — A  case  of  this  character  came  before  the 
House  of  Lords,  the  facts  of  which  were  these:  The  plaintiff  was  a 
passenger  on  the  defendants'  railway,  the  carriage  in  which  he  rode 
being  overloaded.  When  the  train  arrived  at  a  certain  station,  the 
door  was  opened  by  people  from  the  outside,  who  endeavored  to 
crowd  their  way  in-  The  plaintiff  voluntarily  rose,  or  partly  rose, 
from  his  seat  to  push  these  persons  back.  The  train  happened  to  move 
on.  The  plaintiff  was  jerked  forward,  and  put  his  hand  on  the  hinge 
of  the  carriage  door  at  the  very  moment  the  door  was  in  course  of 
being  shut  by  the  porter,  in  consequence  of  which  the  plaintiff's 
thumb  was  injured.  It  was  not  proved  that  the  porter  saw  the 
plaintiff  fall  forward,  or  could  have  prevented  the  accident.  It  was 
therefore  held  that  what  happened  was  a  pure  accident,  and  that  the 
defendants  were  not  responsible.^"^ 

§  2981.  Passenger  Assuming  Dangerous  Position  in  Consequence  of 
Order  of  Carrier's  Servant. — It  is  not  negligence,  as  a  matter  of  law, 
for  a  passenger  to  follow  the  direction  given  by  a  servant  of  the  rail- 

'■^  Coleman  v.  South  Eastern  R.  L.  R.  3  App.  Cas.  193;  s.  c.  L.  R.  10 
Co.,  4  Hurl.  &  Colt.  699.  C.  P.  49;  ^4.  l.  j.  (c.  p.)  83. 

"'Metropolitan  R.  Co.  v.  Jackson, 
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road  company,  and  to  pass  from  one  car  to  another  for  the  purpose  of 
finding  a  seat.  It  is  properly  left  to  the  jury  to  say  whether  the 
passenger  was  guilty  of  negligence,  in  view  of  the  direction  given,  in 
attempting  to  pass  at  once  from  one  car  to  another,  although  the  cars 
were  in  rapid  motion,  the  night  dark,  rain  and  sleet  falling  and 
freezing,  and  none  of  the  company's  employes  at  hand  to  render 
assistance  in  the  passage.^"*  So  also,  it  is  the  province  of  the  jury 
to  determine  both  the  nature  and  effect  of  the  conductor's  remarks; 
whether  they  were  intended  and  understood  as  an  order  to  change 
from  car  to  car,  or  were  by  way  of  advice;  and  also  whether  such 
remarks  afEected  the  action  of  the  passenger,  and  caused  him  to  act 
differently  from  the  manner  in  which  he  otherwise  would  have 
acted. ^°°  So  also  it  has  been  held  that  a  passenger  on  an  electric 
ear  is  not,  as  a  matter  of  law,  guilty  of  contributory  negligence  pre- 
cluding recovery  for  an  injury  from  being  thrown  from  the  car  while 
in  rapid  motion  around  a  sudden  curve,  in  standing  upon  the  front 
platform  as  directed  by  the  conductor,  with  his  two  hands  firmly 
grasping  an  iron  railing  behind  him,  although  he  could  have  ob- 
tained a  seat  in  the  car  if  he  had  not  desired  to  smoke.^°° 

§  2982.  Assuming  Other  Dangerous  Positions. — If  a  passenger  oc- 
cupies a  position  designed  for  his  reception,  it  can  not  be  said  as 
a  matter  of  law  that  he  is  guilty  of  negligence  in  remaining  in  such 
position,  although  another  might  be  safer.     Thus,  it  was  held  to  be 

"^Mclntyre  v.  New  York  &c.  R.  the    charge   of   contributory   negli- 

Co.,  37  N.  Y.  287.  gence  in  going  out  on  the  platform 

""  Cleveland  &c.  R.  Co.  v.  Manson,  and  descending  the  steps  of  a  car 

30  Ohio  St.  451.  going  at  a  high  rate  of  speed,  by  a 

="  Francisco  v.  Troy  &c.  R.  Co.,  88  promise    of    a    conductor    that   the 

Hun  (N.  Y.)  464;  s.  c.  34  N.  Y.  Supp.  train    would    stop   at   a    station   at 

859.     So  also,  it  has  been  held  that  which  it  was  not  scheduled  to  stop, 

a  passenger  who  has  been  directed  coupled  with  the  direction  for  the 

by  an  employe  of  the  railway  com-  passenger  to  be  out  on  the  platform 

pany  to  enter  the  rear  car  by  the  ready  to  get  off,  where  there  was  no 

rear  door,  is  not,  as  matter  of  law,  slackening  of  the  speed  or  anything 

guilty  of  contributory  negligence  in  indicating  an  intention  to  stop  the 

being  on  the  rear  platform,  although  train:     Hicks  v.  Georgia  &c.  R.  Co., 

a  rule  of  the  company  requires  the  108  Ga.  304;  s.  c.  14  Am.  &  Bng.  Rail. 

rear  door  of  the  car  to  be  locked,  Cas.  (N.  S.)  279;  32  S.  B.  Rep.  880. 

and  passengers  to  enter  at  the  front  A  complaint  in  an  action  against  a 

door.     The  passenger  found  the  rear  railway   company   for   damages,   al- 

door  locked,  and  consequently  had  leged  that  the  plaintiff,  in  sitting  on 

to  remain  on  the  rear  platform,  and  the  hind  end  of  a  hand  car,  with  his 

was  injured  while  in  that  position:  feet  hanging  down,  acted  upon  the 

Missouri  &c.  R.  Co.  v.  Brown  (Tex.  advice  of  the  person  In  charge  of  the 

Civ.  App.),  39  S.  W.  Rep.  326   (no  car,  and  without  being  aware  of  the 

off.   rep.).    A   decision   of   the    Su-  danger  of  the  position,  was  held,  on 

preme  Court  of  Georgia, — believed  demurrer,  not  to  show  contributory 

to   be  untenable, — is   to   the   effect  negligence:     Pool  v.  Chicago  &c.  R. 

that  a  passenger  is  not  relieved  of  Co.,  53  Wis.  657. 

444 


CONTRIBUTOKY   NEGLIGENCE    OF   THE    PASSENGER.       [2d  Ed. 

a  question  for  the  jury  whether  a  passenger  on  a  steamboat,  injured 
by  the  fall  of  a  boat  upon  him,  was  in  the  exercise  of  due  care  in 
taking  his  position  under  the  boat,  suspended  over  a  part  of  a  deck 
where  it  was  proper  for  passengers  to  be,  and  in  continuing  to  stand 
there  without  attempting  to  move  away,  while  he  saw  two  or  three 
persons  enter  it  in  addition  to  two  others  whom  he  had  previously 
noticed  there.^"^  A  passenger,  however,  in  search  of  a  water-closet, 
without  making  proper  inquiries,  is  not  at  liberty  to  go  upon  any  part 
of  the  boat,  into  places  not  designed  for  the  reception  of  passengers 
and  under  circumstances  of  danger.^^'  So  also,  a  passenger  on  a 
railway  train,  having  escaped  uninjured  from  a  car  which  caught  fire, 
as  there  was  evidence  tending  to  show,  by  the  negligence  of  the  com- 
pany, was  held  guilty  of  such  negligence  that  he  could  not  recover 
for  burns  and  other  injuries  received  in  rushing  back  into  the  ear 
again*  for  the  purpose  of  recovering  his  valise.^^" 

§  2983.  Instances  where  the  Assuming  of  a  Dangerous  Position 
was  not  Deemed  Contributory  Negligence,  but  Presented  a  ftuestion 
for  the  Jury. — Where  one  who  was  engaged  in  loading  grain  drills 
upon  a  car,  remained  in  the  car  to  steady  the  drills  which  were 
piled  therein,  while  the  car  was  being  moved  back  and  forth  on  the 
track,  where  he  was  injured  by  the  fall  of  the  drills,  caused  by  the 
car  being  "kicked"  or  "shunted"  down  grade  against  another  car, 
the  fact  of  his  being  thus  engaged  in  the  car  being  known  to  one  of 
the  servants  of  the  company,  who  was  engaged  in  moving  it  f"  where 
a  stockman,  while  attempting  to  close  the  door  in  which  his  animals 
were  to  be  carried,  saw  a  train  approaching  and  about  to  strike  the 
car,  but  nevertheless  remained  upon  the  car  to  prevent  the  animals 
from  escaping  f"^  where  a  passenger  had  left  his  seat,  was  standing 
at  the  door  of  the  car,  and  was  thrown  out  upon  the  platform  by  a 

^  Simmons  v.   New   Bedford   &c.  disregard  of  a  notice  warning  peo- 

Steamboat  Co.,  97  Mass.  361;   s.  c.  pie  against  riding  there:     White  v. 

100  Mass.  34.     See  also  Greenland  Peninsular  R.   Co.,   20   Wash.   132; 

V.  Chaplin,  L.  R.  5  Exch.  243;  Willis  s.  c.  54  Pac.  Rep.  999.    A  trespasser 

V.  Long  Island  &c.  R.  Co.,  34  N.  Y.  stealing  a  ride  on  a  freight  train  is 

670.  guilty   of   such   contributory   negli- 

"^  Dougan  v.   Champlain   Transp.  gence  as  will  prevent  a  recovery  for 

Co.,  6  Lans.  (N.  Y.)  430;  s.  c.  aff'd  an   injury   by   riding   between   two 

56  N.  Y.  1.  cars,  with  one  foot  on  each  car,  at  a 

^  Hay  V.  Great  Western  R.  Co.,  time   when   a   brakeman   uncouples 

37  Upper   Canada  Q.   B.   456.    Cir-  them:     Leonard   v.    Boston   &c.   R. 

cumstances  under  which  a  person  Co.,  170  Mass.  318;  s.  c.  49  N.  E.  Rep. 

riding  on  a  logging  train  not  used  621. 

for    carrying    passengers,    but    on  ™  Chadderdon  v.  Michigan  &c.  R. 

which  persons  were  allowed  to  ride  Co.,  100  Mich.  293;   s.  c.  58  N.  W. 

without  charge,  was  deemed  guilty  Rep.  998. 

of  negligence  as  matter  of  law,  in  ""  Illinois  &c.  R.  Co.  v.  Anderson, 

riding  in  an  improper  place,  on  a  81  111.  App.  137. 
chain  box  in  rear  of  the  tender,  in 
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rear-end  collision: — in  these  cases  it  was  held  that  the  question 
whether  the  passenger  was  in  the  exercise  of  reasonable  care  was  for 
the  jury-^o^  It  has  been  held  a  question  of  fact  for  the  jury  whether 
a  person  was  guilty  of  contributory  negligence  in  riding  upon  a 
logging  train,  where  the  evidence  was  conflicting  as  to  whether  the 
place  where  he  rode  was  dangerous.^"^ 


Article  III.    Negligence  in  Boaeding  Caeeiee's  Vehicle. 


Section  Section 

2987.  Right  of  passenger  to  assume     2997.  Not 

that  the  approach  Is  safe. 

2988.  Further   of   this   right  to   as- 

sume, etc. 

2989.  Care  required  in  crossihg  in- 

tervening   tracks    to    board 
the  train, 

2990.  Attempting  to  reach  train  by 

a   dangerous   way   where   a 
safe  way  has  been  provided. 

2991.  Crawling  under  one  train  to 

reach  another. 

2992.  Boarding    train    before    it    is 

ready. 

2993.  Boarding    train    at    improper 

place. 

2994.  Boarding    cars    by    improper     3003. 

methods. 

2995.  Not  negligence  per  se  to   at- 

tempt to  board  a  train  in     3004. 
motion. 

2996.  Illustrations  of  this  rule. 


negligence  to  assist  an- 
other to  board  a  moving 
train. 

2998.  Doctrine  that  to  attempt  to 
board  a  moving  train  is  neg- 
ligence. 

2999.  Attempting  to  board  a  rapidly 
moving  train  is  negligence. 

3000.  Other  cases  where  such  acts 
were  held  negligent. 

3001.  When  the  act  of  the  passenger 
deemed  the  proximate  cause 
of  his  injury. 

Boarding  the  train  while 
standing  still — train  sud- 
denly starting. 

Attempting  to  board  cars 
where  the  doors  of  the  cars 
are  locked. 

Attempting  to  board  an  ele- 
vated railway  train  while  in 
motion. 


3002. 


=°^  Worthen  v.  Grand  Trunk  R.  Co., 
125  Mass.  99.  In  such  case,  the 
plaintiff  having  testified  that  for  sev- 
eral miles  the  train  had  been  racing 
with  a  train  on  a  parallel  road.  It 
was  held  that  the  defendant  might 
properly  ask  a  witness  whether  the 
train  was  running  at  the  usual 
speed  as  it  approached  the  station: 
Worthen  v.  Grand  Trunk  R.  Co.,  125 
Mass.  99.  And  so,  whether  a  pas- 
senger was  guilty  of  contributory 
negligence  in  remaining  on  the  plat- 
form of  a  car  and  telling  another 
passenger  to  jump  on,  when.  If  he 
had  gone  inside,  he  would  not  have 
been  injured,  was  a  question  for  the 
jury,  in  an  action  for  damages  for 
injuries  sustained  in  a  rear-end  col- 
lision with  a  freight  train:     Gulf 
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&c.  R.  Co.  V.  Downman  (Tex.  Civ. 
App.),  28  S.  W.  Rep.  922  (no  off. 
rep.).  A  stockman  was  suddenly 
placed  in  a  position  of  peril,  and  did 
not  have  an  opportunity  to  consider 
calmly  what  to  do.  It  was  held  that 
a  failure  to  take  all  the  precautions 
which  might  have  been  taken  for 
his  safety  under  the  circumstances, 
was  not  in  law  imputable  to  him  as 
negligence:  Illinois  &c.  R.  Co.  v.  An- 
derson, 81  111.  App.  137.  For  the 
governing  principle,  see  "Vol.  I, 
§§  80,  81,  164,  175,  188,  195,  197,  255, 
1272;  Vol.  II,  §  2328;  ante,  §  2927. 

°°'  Albion  Lumber  Co.  v.  De  Nobra, 
44  U.  S.  App.  347;  s.  c.  19  C.  C.  A. 
168;  3  Am.  &  Eng.  Rail.  Cas.  (N.  S.) 
564;  72  Fed.  Rep.  739. 
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Section  Section 

3005.  Attempting  to  board  train  al-  3006.  Passenger  injured  in  getting 
though  proper  facilities  are  on  wrong  train, 

not  afforded  for  boarding  at  3007.  Attempting  to   enter  a  stage- 
tlie  regular  stopping  place.  coach  in  motion. 

§  2987.  Riglit  of  Passenger  to  Assume  that  the  Approach  is 
Safe.^"* — Upon  the  question  of  contributory  negligence  in  this  re- 
lation, it  has  been  held  that  a  passenger  who  attempts  to  mount  a 
railway  train  from  the  station  platform,  provided  by  the  company, 
has  the  right  to  presume^  in  the  absence  of  knowledge  to  the  contrary, 
that  the  provision  which  the  company  has  made  is  reasonably  safe  for 
tlie  purpose  intended f^  and  that  the  company  will  not  expose  him 
to  danger  without  warning ;''"'  and  that  the  passenger  is  consequently 
not  required  to  exercise  the  same  degree  of  vigilance  which  the  law 
puts  upon  a  traveller  on  the  public  highway  when  attempting  to  cross 
a  railway  track.  ^"^  The  obligation  which  the  law  puts  upon  a 
traveller  approaching  a  railway  crossing  upon  the  highway,  to  looTc 
and  listen  for  approaching  trains,''"^  does  not  therefore  apply  in  the 
case  of  a  passenger  who,  in  order  to  reach  or  to  leave  his  car,  crosses 
a  track  intervening  between  the  train  and  the  station.^""  At  least, 
his  failure  to  look  is  not  conclusive  evidence  of  a  want  of  due  care  on 
his  part,  but  the  question  is  for  the  jury.^^"  For  example,  a  person 
has  a  right  to  walk  along  an  elevated  plank  walk  constructed  by  a 
railroad  company  along  the  side  of  its  track  at  a  station,  and  to  as- 
sume that  he  is  in  a  position  of  safety ;  and  if,  while  so  walking,  he  is 
struck  and  injured  by  a  brake  projecting  from  the  side  of  a  car  instead 
of  from  the  end,  making  the  car  of  more  than  the  ordinary  width,  the 
company  will  be  liable  to  him  in  damages. ^^^  Nor  will  it  make  any 
difference  in  what  manner  the  passenger  gets  from  one  station  of 
the  railway  company  to  another, — where  he  is  killed  while  rightfully 

="This  section  is  cited  in  §§  2565,  146;   s.  c.  5  Am.  Neg.  Rep.  354;   24 

2856,  3057,  3579,  3600.  South.  Rep.  780.     As  to  the  right  to 

^  Sullivan    v.    Vicksburg   &c.    R.  presume  that  the  other  party  exer- 

Co.,  39  La.  An.  800;   s.  c.  2  South,  cises  due  care,  see  Vol.  I,  §§  190, 191; 

Rep.  586;  Brassell  v.  New  York  &c.  Vol.   II,   §§   1448,   1612,  1613;    ante, 

R.  Co.,  84  N.  Y.  241;  Alabama  &c.  R.  §  2930;  post,  §§  3057,  3087. 

Co.  V.  Coggins,   88  Fed.  Rep.   455;  »«Vol.  II,  §  1642. 

s.  c.  60  U.  S.  App.  140;  Conway  v.  =»=  Brassell  v.  New  York  &c.  R.  Co., 

New  Orleans  &c.  R.  Co.,  51  La.  An.  84  N.  Y.  241;  Warfield  v.  New  York 

146;   s.  c.  5  Am.  Neg.  Rep.  354;    24  &c.  R.  Co.,  8  App.  Div.  (N.  Y.)  479; 

South.  Rep.  780.  s.  c.  29  Chic.  Leg.  News  25;  3  Det 

»°  Alabama  &c.  R.  Co.  v.  Coggins,  L.  N.  25;  40  N.  Y.  Supp.  783. 

88  Fed.  Rep.  455;  s.  c.  60  U.  S.  App.  ™  Sonier  v.  Boston  &c.  R.  Co.,  141 

140.  Mass.  10;  s.  c.  1  N.  E.  Rep.  493. 

="  Shutt  V.  Cumberland  &c.  R.  Co.,  »"  Sullivan  v.  Vicksburg  &c.  R.  Co., 

149  Pa.  St.  266;  s.  c.  1  Pa.  Adv.  Rep.  39  La.  An.  800;  s.  c.  2  South.  Rep, 

859;    24   Atl.   Rep.   305;    Conway  v.  586. 
New  Orleans  &c.  R.  Co.,  51  La.  An. 
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at  the  station  and  while  taking  the  course  and  following  the  path 
usually  taken  by  the  passengers  and  employes  of  the  company  in 
boarding  its  trains.^^^ 

§  2988.  Further  of  this  Eight  to  Assume,  etc. — ^Wherever  a  rail- 
road company  is  in  the  habit  of  receiving  passengers,  whether  at  a 
station  or  some  point  outside,  or  if,  by  the  regular  operation  of  trains, 
it  is  necessary  to  traverse  portions  of  the  premises  outside  of  the 
station  house,  passengers  have  a  right  to  assume  that  such  parts  of 
the  premises  are  in  a  safe  condition  for  such  purpose,  even  on  a  dark 
night.^^^  Injuries  frequently  happen  to  passengers  by  being  run 
over  by  other  trains  passing  through  stations,  while  taking  or  leaving 
their  own  trains.  In  cases  of  this  kind,  it  would  seem  that  if  the 
running  arrangements  of  the  road  are  such  that  it  is  necessary  to 
pass  over  a  railroad  track  in  order  to  take  or  leave  a  train,  the  pas- 
senger may  rightfully  expect  protection  against  the  running  of  trains 
at  such  a  time,  and  may  therefore  properly  relax  that  vigilance  for 
his  safety  which  is  ordinarily  demanded  of  one  coming  upon  a  rail- 
road track.  ^'^^  But  if  the  presence  of  the  passenger  on  the  track  is  not 
essential  to  his  getting  on  and  off  the  train,  and  if  he  has  neglected 
safe  and  convenient  means  provided  by  the  company  for  this  pur- 
pose, he  is  there  at  his  peril.^^^  A  person  attempting  to  board  a  train 
as  a  bona  fide  passenger,  at  a  place  other  than  a  regular  station, 
where  the  carrier  is  in  the  habit  of  receiving  and  discharging  pas- 
sengers, haS  a  right  to  presume  that  it  is  safe  to  board  the  train  at 
such  place,  unless  the  risk  is  so  obvious  that  a  man  of  ordinary  care 
and  prudence  would  not  make  the  attempt.^^^ 

§  2989.  Care  Required  in  Crossing  Intervening  Tracks  to  Board  the 
Train. — Where  a  railway  carrier  draws  up  a  train  on  a  track  a  short 

™  Baltimore  &c.  R.  Co.  v.  State,  '"''  Pennsylvania  R.  Co.  v.  Zebe,  3! 

81  Md.  371;  s.  c.  32  Atl.  Rep.  201.  Pa.  St.  318;  s.  c.  37  Pa.  St.  420;  Ban.' 

="=  Hulbert  v.  New  York  &c.  R.  Co.,  croft  v.  Boston  &c.  R.  Co.,  97  Mass, 

40  N.  Y.  145;  McDonald  v.  Chicago  275;    Gonzales  v.  New  York  &c.  R, 

&c.  R.  Co.,  26  Iowa  124;  s.  c.  29  Iowa  Co.,  50  How.  Pr.  (N.  Y.)  126. 

170;  Thomp.  Carr.  Pass.  93;  Knight  ™  North    Birmingham    Street    R, 

V.  Portland  &c.  R.  Co.,  56  Me.  234;  Co.  v.  Liddicoat,  99  Ala.  545;   s.  c. 

Martin  v.  Great  Northern  R.  Co.,  16  13  South.  Rep.  18.     Hence,  the  ques- 

C.  B.  179;   Nicholson  v.  Lancashire  tion   whether   a   passenger   upon   a 

&c.  R.  Co.,  3  Hurl.  &  Colt.  534;  s.  c.  railway  train  is  guilty  of  negligence 

Thomp.  Carr.  Pass.  85;  Alabama  &c.  in  using  a  way  out  of  the  car  ap- 

R.  Co.  v.  Coggins,  88  Fed.  Rep.  455;  parently  safe  and  in  general  use  by 

s.  c.  60  U.  S.  App.  140.  the  other  passengers,  but  in  fact  un- 

""  Klein  v.  Jewett,   26  N.  J.  Eq.  safe,  when  a  safe  exit  has  been  pro- 

474;   Chicago  &c.  R.  Co.  v.  Wilson,  vided,   is  a   question  for  the  jury: 

63  111.  167;  Armstrong  v.  New  York  Missouri  &c.  R.  Co.  v.  Long,  81  Tex. 

&c.  R.  Co.,  66  Barb.    (N.  Y.)   437;  253;  s.  c.  16  S.  W.  Rep.  1016. 
s.  c.  aff'd  64  N.  Y.  635;  Pennsylvania 
Co.  v.  Keane,  41  111.  App.  317. 
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distance  from  the  station  platform,  so  that,  in  order  to  reach  the 
train,  intending  passengers  are  obliged  to  cross  the  intervening 
tracks,  they  are  justified  in  assuming  that  the  carrier  has  so  ar- 
ranged its  business  and  the  movements  of  its  other  trains,  as  not  to  ex- 
pose them  to  the  hazard  of  danger  to  life  and  limb,  in  making  such 
passage  over  the  intervening  tracks,  unless  they  exercise  the  very 
highest  degree  of  care  and  caution.  The  exercise  of  such  a  degree  of 
care  and  caution  is  not  demanded  of  the  passenger  in  such  a  situation ; 
but  if  the  passenger  is  injured  by  being  run  upon  by  intervening 
locomotives  or  trains,  he  may  recover  damages,  unless,  in  view  of 
the  circumstances,  and  in  view  of  his  right  to  assume  due  care  on  the 
part  of  the  carrier,  he  fails  to  exercise  ordinary  care  for  his  own 
safety.^^^  The  care  required  of  a  passenger  crossing  a  track  from 
a  station  platform  to  reach  his  train  is  not  to  be  determined  by  the 
rules  of  law  as  to  travellers  upon  a  highway  at  a  railroad  crossing, 
for  the  reason  that  the  railroad  company  owes  the  passenger  a  higher 
degree  of  care  than  it  owes  the  traveller  who  is  a  stranger  to  it.^^' 
The  care  to  be  exercised  by  the  passenger  in  such  a  situation  is,  as 
in  other  cases,^"  a  care  proportionate  to  the  risks  to  be  apprehended. 
The  vigilance  which  the  law  demands  of  the  passenger  where  he  is 
proceeding  by  the  way  provided  by  the  carrier  across  a  railway  track 
of  the  carrier  to  reach  his  train,  is  undoubtedly  modified  to  some 
extent  by  the  consideration  that  he  has  a  right  to  rely  upon  the  fact 
that  his  carrier  will  not  run  engines  or  cars  along  intervening  tracks 
without  exercising  that  high  degree  of  care  to  promote  the  safety  of 
the  passenger  which  the  law  puts  upon  him  in  other  situations.  He 
may,  to  some  extent,  rely  upon  the  carrier  doing  its  duty  by  giving 
proper  signals  of  danger;  and  his  failure,  in  consequence  of  relying 
upon  this  performance  of  duty  by  the  carrier,  to  look  for  an  approach- 
ing train  on  the  intervening  track,  is  not  conclusive  of  negligence  on 

"'Warner  v.  Baltimore  &c.  R.  Co.,  Smith,  52  U.  S.  App.  708;   s.  c.  30 

168  U.  S.  339;  s.  c.  42  L.  ed.  491;  18  C.  C.  A.  58;  40  L.  R.  A.  746;  86  Fed. 

Sup.  Ct.  Rep.   68.    A  recovery  for  Rep.  292. 

Injuries  to  one  struck  by  a  train        ™  Warner  v.  Baltimore  &c.  R.  Co., 

upon  a  track  which  he  was  obliged  168  U.  S.  339;  s.  c.  42  L.  ed.  491;  18 

to  cross  to  reach  the  train  which  he  Sup.  Ct.  Rep.  68.    Contrary  to  the 

desired  to  take.  Is  barred,  under  Ga.  foregoing,  and  also  to  the  law,  Is  a 

Code,  §  3830,  providing  that  if  the  decision  of  a  subordinate  court  to 

plaintiff,    by    ordinary    care,    could  the  effect  that  one  who  alights  from 

have    avoided    the    consequence    to  a  train  before  it  stops,  and  attempts 

himself  caused  iy  defendant's  negli-  to  cross  a  track  between  the  train 

gence,  he  is  not  entitled  to  recover,  and  the  station.  Is  bound  to  use  the 

If   such   person    failed    to    use   his  same  degree  of  care  as  though  cross- 

sanses  to  ascertain  the  approach  of  ing  a  track  on  a  highway:     Parsons 

the  train,  and  could  have  avoided  v.   New  York  &c.  R.   Co.,   37   Hun 

the  consequence   of  the  company's  (N.  Y.)  128. 
negligence  by  the  exercise  of  ordi-        "'Vol.  I,  §  25. 
nary    care:     Southern    R.    Co.    v. 
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his  part,  but  presents  a  question  for  the  jury.'^°  Upon  this  question 
that  court  has  said :  "No  one  can  be  said  to  be  in  the  exercise  of  due 
care  who  places  himself  upon  a  railroad  track  without  the  assurance, 
from  actual  observation,  that  there  is  no  approaching  train.  But 
the  degree  of  caution  which  he  must  exercise  in  crossing  will  be 
affected  always  by  the  circumstances  of  the  time  and  place.  He  has 
a  right  to  rely  to  some  extent  upon  proper  precautions  and  the  usual 
signals  of  warning,  to  be  given  by  an  engine  or  train  passing  a  sta- 
tion where  passengers  are  leaving  another  train  upon  its  fresh  ar- 
rival."^^^  The  same  court  has  held  that  information  given  by  a 
baggage  master  to  a  person  waiting  for  a  train,  that  it  would  be 
along  in  six  minutes,  and  must  be  taken  from  the  other  side  of  the 
track,  did  not  amount  to  an  assurance  that  there  would  be  no  dan- 
ger in  crossing,  or  relieve  such  person  from  the  responsibility  of  ex- 
ercising due  care.^^^ 


§  2990.  Attempting  to  Reach  Train  by  a  Dangerous  Way  where  a 
Safe  Way  has  been  Provided. — Passengers  will  not  be  justified  in 
taking  a  course  of  their  own  across  the  company's  premises  for  the 
purpose  of  reaching  the  train  sooner  than  by  the  customary  way;  and 


»^°  It  was  so  held  in  a  case  where 
the  plaintiff  bought  a  ticket  at  a 
station,  and  the  station  agent  said 
to  him,  "The  train  is  coming, — we 
will  cross  over,"  and  he  attempted 
to  follow  him,  for  the  purpose  of 
taking  his  seat  in  the  train  (which 
meanwhile  had  arrived),  and,  in 
crossing  a  track  for  that  purpose, 
was  struck  by  another  train,  coming 
from  the  other  direction  and  par- 
tially behind  him,  which  he  did  not 
look  for  or  see  until  too  late  to 
save  himself:  Warren  v.  Fitchburg 
&c.  R.  Co.,  8  Allen  (Mass.)  227.  See 
also,  Mayo  v.  Boston  &c.  R.  Co.,  104 
Mass.  137. 

''-^  Gaynor  v.  Old  Colony  &c.  R.  Co., 
100  Mass.  208,  213.  To  the  same 
effect,  see  Chaffee  v.  Boston  &c.  R. 
Co.,  104  Mass.  108;  Wheelock  v.  Bos- 
ton &c.  R.  Co.,  105  Mass.  203.  This 
seems  to  be  well  illustrated  by  a 
case  where  the  defendant  railroad 
company  had  for  many  years  run  a 
certain  train  on  the  southerly  of 
two  tracks,  and  passengers,  in  taking 
said  train,  had  been  accustomed  to 
pass  over  the  northerly  track,  lying 
between  it  and  the  station,  to  reach 
such     train.      Plaintiff's     intestate. 


with  others,  on  such  train  being  an- 
nounced, left  the  station  to  board 
the  train.  Though  it  was  dark,  de- 
ceased could  have  seen,  had  he 
looked,  that  the  train  was  coming 
on  the  north  track,  but  was  killed 
by  the  train  while  passing  over  the 
north  track  to  take  the  train,  as  he 
thought,  on  the  south  track,  as 
usual.  It  was  held  that  deceased 
could  not  be  said,  as  a  matter  of  law, 
to  have  been  guilty  of  contributory 
negligence  in  not  looking  to  see 
which  track  the  train  was  on: 
Beecher  v.  Long  Island  R.  Co.,  161 
N.  Y.  222;  s.  c.  55  N.  E.  Rep.  899; 
aff'g  s.  c.  55  N.  Y.  Supp.  23;  35 
App.  Div.  (N.  Y.)  292.  Proof  that 
a  woman  crossing  the  south  track 
at  a  station  to  get  aboard  a  pas- 
senger train  that  had  slowed  up, 
going  west  on  the  north  track,  was 
struck  and  killed  by  a  freight  train 
going  east  at  the  rate  of  nearly  ten 
miles  an  hour, — held  to  establish 
negligence  on  the  part  of  the  rail- 
road company:  Terry  v.  Jewett,  17 
Hun  (N.  Y.)  395;  s.  c.  aff'd  78  N.  Y. 
338. 

^  Roberts  v.  New  York  &c.  R.  Co., 
175  Mass.  296;  s.  c.  56  N.  B.  Rep.  559. 
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if  they  are  injured  in  consequence  of  taking  this  course  of  action, 
they  can  not  recover  damages.^^* 

§  2991.  Crawling  under  One  Train  to  Reach  Another. — Although 
it  is  the  duty  of  the  railroad  company  to  have  its  trains  safely  and 
conveniently  accessible  to  persons  intending  to  take  them,  yet  this 
will  not  justify  a  passenger  who  finds  a  freight  train,  with  steam  up, 
and  blocking  the  way,  in  crawling  through  or  under  it  without  per- 
mission of  or  notice  to  any  one  in  charge  of  such  train,^^'*  But  where 
a  person  about  to  take  passage  on  a  train,  having  first  looked  up  and 
down  the  track  and  seen  no  car  in  motion,  but  a  locomotive  standing 
far  away,  crawled  between  two  freight  cars  which  belonged  to  a  train 
with  no  locomotive  attached,  and  while  in  such  position  was  injured 
by  cars  being  propelled  against  the  end  of  the  train,  in  the  process 
of  making  it  up, — it  was  held  that  the  conduct  of  the  injured  person 
could  not  be  said  to  be  negligence  in  law,  but  that  under  all  the 
circumstances  her  negligence  was  a  question  for  the  jury.^^° 

§  2992.  Boarding  Train  before  it  is  Ready. — It  is  obvious  that  if 
a  passenger  chooses  to  board  the  train  before  it  is  drawn  up  at  the 
proper  place  for  the  reception  of  passengers,  or  before  it  is  otherwise 
ready  to  receive  them,  without  the  knowledge  of  the  servants  of  the 
carrier,  he  takes  upon  him  any  risks  which  may  result  from  such  an 
act,  growing  out  of  the  dangers  incident  to  shunting  and  coupling 
in  the  making  up  of  the  train.  If,  on  the  other  hand,  he  takes  such 
a  position  by  the  invitation  of  the  servants  of  the  carrier,  and  is 
hurt  while  in  the  car,  it  will  be  no  defense  to  an  action  for  damages 
that  the  train  was  not  ready  to  receive  passengers.^^^ 

§  2993.  Boarding  Train  at  Improper  Place. — ^As  a  general  rule, 
if  a  passenger  undertakes  to  board  a  railway  train  in  the  train  yard, 
or  before  it  has  been  pulled  up  opposite  the  station  in  readiness  to 
receive  passengers,  and  a  passenger  is  injured  in  consequence  of 
taking  this  course,  he  will  be  precluded  from  recovering  damages 
by  reason  of  his  own  negligence.  It  was  so  held  where  a  person 
went,  in  the  nighttime,  in  the  midst  of  a  train  yard  and  at  a  place 
where  the  railroad  company  was  not  accustomed  to  receive  passen- 
gers, and,  without  the  knowledge  of  those  in  charge  of  a  freight  train 

'"^  Burgess   v.    Great   Western    R.  111.    394;     CMcago    &c.    R.    Co.    v. 

0%  5  a.  B.    (N.   S.)   923.     See  also  Dewey,  26  111.  255. 

Foreman  v.  Pennsylvania  R.  Co.,  1  ^'Allender  v.  Chicago  &c.  R.  Co., 

Pa.  Dist.  Rep.  233;   s.  c.  11  Pa.  Co.  37  Iowa  264. 

Ct.  475.  ""^  Hannibal  &c.  R.  Co.  v.  Martin, 

"*  Chicago  &c.  R.  Co.  v.  Coss,  73  11  111.  App.  386. 
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which  was  standing  there,  attempted  to  enter  the  caboose  attached  to 
it,  and  in  so  doing  was  injured ;''"  where  an  intending  passenger  went 
upon  the  track  toward  a  train  which  had  run  past  the  station  at  which 
it  was  signaled  to  stop,  and  his  situation  was  not  known  to  any  of  the 
trainmen,  and  the  train  backed  upon  him;'^^  where  an  intending  pas- 
senger attempted  to  enter  a  passenger  car  on  a  mixed  train,  while  the 
train  was  being  made  up,  at  a  distance  from  the  station,  without 
the  knowledge  of  any  person  in  control  of  the  train,  although  with 
the  knowledge  of  the  station  baggage  master,  and  without  any  in- 
vitation on  the  part  of  any  servant  of  the  carrier  authorized  to  give 
an  invitation  to  get  on  the  car  at  that  place,  and  was  shaken  off  the 
car  by  a  sudden  jolt  incident  to  the  making  up  of  the  train  ;'^*  and 
where  a  passenger,  imnecessarily  and  without  invitation,  went  upon 
a  railroad  track  to  take  a  train,  and  was  injured  by  being  struck  by  a 
train,  although  a  few  days  previously,  at  the  request  of  a  conductor, 
he  took  a  train  by  going  upon  the  track  in  the  same  manner.^'" 
These  and  other  like  cases  have  been  decided  upon  the  view  that  the 
concrete  facts  exhibited  manifest  negligence  and  recklessness  in  ex- 
posing one's  self  to  danger.  It  is  not  to  be  inferred  from  them  that 
there  is  any  rule  of  law  which  makes  it  negligence  per  se  to  board 
a  passenger  or  other  train  at  a  place  other  than  the  station 
platform.  Such  is  not  the  case.'^*^  For  example,  it  is  not  con- 
tributory negligence,  as  matter  of  law,  for  a  passenger  to  go  outside 
of  the  station  yard  in  order  to  enter  the  coach  in  which  he  desires 
to  ride,  which  is  left  standing  outside  of  the  yard,  where  a  sidewalk 
which  has  been  erected  by  the  company,  and  which  is  under  its 
control,  leads  directly  to  the  coach.^^^  Neither  is  it  contributory 
negligence,  as  matter  of  law,  for  a  passenger  to  enter  the  caboose  of 
a  freight  train  used  as  a  passenger  car,  at  a  distance  from  the  station 
platform,  and  without  notifying  the  conductor,  when  the  rules  of 
the  company  require  passengers  to  get  on  wherever  it  is  convenient 
to  persons  in  charge  of  the  train  for  them  to  do  so,  and  such  is  the 
regular  custom, — the  passenger  being  injured  in  consequence  of  a 
collision  between  such  car  and  a  freight  train,  brought  about  by  the 


™  Haase  v.  Oregon  R.  &c.  Co.,  19  ™  Foreman    v.    Pennsylvania    R. 

Or.  354;  s.  c.  24  Pac.  Rep.  238.  Co.,  159  Pa.  St.  541;  s.  c.  28  Atl.  Rep. 

"'  St.  Louis  &c.  R.  Co.  V.  Whittle,  358. 

74  Fed.  Rep.  296;  s.  c.  40  U.  S.  App.  =='  Stoner  v.  Pennsylvania  Co.,  98 

23;  20  C.  C.  A.  196.  Ind.  384;  s.  c.  49  Am.  Rep.  764. 

»^'' Jones  V.  New  York  &c.  R.  Co.,  »=^  Moses  v.  Louisville  &c.  R.  Co. 

156  N.  Y.  187;  s.  c.  41  L.  R.  A.  490;  39  La.  An.  649;  s.  c.  2  South.  Rep. 

50  N.  E.  Rep.  856;  rev'g  s.  c.  90  Hun  567. 
<N.  Y.)  605. 
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gross  negligence  of  the  servants  of  the  company.^^'  Thus,  it  has 
been  held  that  a  passenger  in  charge  of  horses  upon  a  stock  train, 
who  is  informed  by  the  conductor  that  the  train  will  remain  at  a 
certain  place  for  a  specified  time,  long  enough  for  him  to  obtain  a 
meal,  and  that  he  must  thereafter  ride  in  the  car  with  the  horses, — 
has  a  right  to  assume  that  he  may  safely  enter  the  car  at  any  place 
at  which  he  finds  it  within  the  time  named.^^* 

§  2994.  Boarding  Cars  by  Improper  Methods. — Neither  was  it 
contributory  negligence,  as  matter  of  law,  for  a  female  passenger, 
in  boarding  a  car,  to  use  the  "slope"  of  the  station  platform  when 
it  was  covered  with  ice,  instead  of  the  steps  of  the  platform,  also  pro- 
vided for  the  purpose  of  boarding  the  cars,  although  she  was  cau- 
tioned to  be  careful,  as  the  platform  was  slippery. ^^^  Neither  was 
it  contributory  negligence  as  matter  of  law  for  a  stockman,  going, 
with  the  knowledge  of  the  conductor,  to  attend  to  his  stock  at  a  sta- 
tion, to  attempt  to  mount  the  train  by  means  of  a  ladder  on  the  side 
of  a  car,  where  he  was  injured  by  reason  of  the  train  being  started 
before  he  had  an  opportunity  to  get  back  into  the  caboose. ^^" 

§  2995.  Not  Negligence  per  se  to  Attempt  to  Board  a  Train  in 
Motion. — It  can  not  be  affirmed  that  a  person  is  guilty  of  contributory 
negligence,  as  matter  of  law,  from  the  mere  fact  that  he  attempts  to 
board  a  railway  train  while  it  is  in  motion.     If  the  train  does  not 

^  Louisville  &c.  R.  Co.  v.  Long,  94  '^  Rathgebe  v.   Pennsylvania  Co., 

Ky.  410;  s.  c.  15  Ky.  L.  Rep.  199;  22  179  Pa.  St.  31;  s.  c.  39  W.  N.  C.  528; 

S.  W.  Rep.  747.  36  Atl.  Rep.  160;  27  Pitts.  L.  J.  (N. 

""Pitcher  v.   Lake   Shore  &c.  R.  S.)  388. 

Co.,   61   Hun    (N.  Y.)    623;    s.   c.   40  .»»° Fitchburg  R.  Co.  v.  Nichols,  85 

N.  Y.  St.  Rep.  896;   16  N.  Y.  Supp.  Fed.  Rep.  945;    s.  c.  50  U.  S.  App. 

62;    s.   c.  aff'd   137   N.   Y.   568.     An-  297;  29  C.  C.  A.  500.     Compare  Chi- 

other  court  has  held  that  the  act  of  cago  &c.  R.  Co.  v.  Elliott,  12  U.  S. 

a  woman  in  entering  a  car  which  App.  381;   s.  c.  55  Fed.  Rep.  949;  5 

had    been    left    standing,    with    the  C.   C.  A.   347;    20  L.   R.  A.   582,  in 

brakes  set,  on  the  grounds  of  a  sani-  which   case  the  conductor  had   no 

tarium,  a  few  minutes  before  the  knowledge  that  the  person  injured 

time  for  it  to  start  and  when  there    was  in  a  dangerous  position. A 

was  no  one  in  charge  of  it,  but  when  woman,  with  two  young  children  in 

other  women  and  children  were  al-  her  charge,  went  to  the  front  end  of 

ready  in  it,  was  not  negligence  as  the  smoking  car,  in  order  to  board 

matter  of  law,  which  would  prevent  the  train.    As  one  of  her  children 

a  recovery  for  injuries  occasioned  was  entering  the  car,  he  was  thrown 

by  the  starting  of  the  car  when  a  against  the  stove  and  injured.    It 

small  boy  let  off  the  brakes, — espe-  was  held  that  it  was  not  negligence, 

cially  where  no  rules  of  the  com-  as   matter   of   law,    to    attempt   to 

pany  against  entering  the  car  before  board  a  car  by  the  front  end,  where 

notice  had  ever  been  published  or  provision  had  been  made  for  passen- 

posted,    and    she    had    no    actual  gers  to  get  on  or  off  at  either  end: 

knowledge  of  them :     Western  Mary-  Peterson  v.  Delaware  &c.  R.  Co.,  9 

land  R.  Co.  v.  Herold,  74  Md.  510;  Kulp  (Pa.)  552. 
s.  c.  14  L.  R.  A,  75;  22  Atl.  Rep.  323. 
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stop  at  the  proper  stopping  place  for  a  sufficient  length  of  time  to 
enable  the  passenger  to  get  on  before  it  starts,  and  the  passenger, 
thus  coerced  by  the  negligence  of  the  company,  attempts  to  board  the 
train  while  it  is  slowly  moving,  and  is  injured  in  the  attempt,  con- 
tributory negligence  will  not  be  imputed  to  him,  but  he  will  be  al- 
lowed to  recover  damages.^  ^'  The  rate  of  speed  at  which  the  train 
is  moving,  and  whether  it  stops  for  a  sufficient  length  of  time  to 
enable  the  passengers  who  are  in  waiting  to  get  aboard,  are  circum- 
stances to  be  considered  in  deciding  the  question;  and  it  is  accord- 
ingly, within  reasonable  limits,  a  question  of  fact  for  the  jury.^^^ 
Another  court  has  held  that  a  railway  company  is  bound  only  to 
ordinary  diligence  in  favor  of  a  passenger  who  heedlessly  neglects 
its  signals  and  tries  unreasonably  to  mount  its  tram  while  in  motion. 
It  is  not,  for  example,  boxmd  to  keep  its  track  clear  for  the  benefit 
of  one  who,  in  consequence  of  having  neglected  the  signals  of  a  train, 
pursues  the  train  along  the  track  and  tries  to  board  it  after  it  has 
left  the  station,  and  in  so  doing  receives  an  injury.^'"'  The  principle 
is  that  while  it  is  the  duty  of  a  railway  company  to  furnish  and  main- 
tain a  platform  at  a  convenient  and  suitable  place,  by  which  passen- 
gers can  safely  and  securely  enter  the  cars  when  the  train  is  placed 


^'  Johnson  v.  West  Chester  &c.  R. 
Co.,  70  Pa.  St.  357;  s.  c.  11  Am.  L. 
Reg.  159;  Baltimore  &c.  R.  Co.  v. 
Kane,  69  Md.  11;  s.  c.  12  Cent.  Rep. 
95;  13  Atl.  Rep.  387;  Texas  &c.  R. 
Co.  v.  Davidson,  68  Tex.  370;  s.  c.  4 
S.  W.  Rep.  636;  Murphy  v.  St.  Louis 
&c.  R.  Co.,  43  Mo.  App.  342;  Swigert 
v.  Hannibal  &o.  R.  Co.,  75  Mo.  475; 
Houston  &c.  R.  Co.  v.  Stewart,  14 
Tex.  Civ.  App.  703;  s.  c.  37  S.  W. 
Rep.  770;  Distler  v.  Long  Island  R. 
Co.,  151  N.  Y.  424;  s.  c.  35  L.  R.  A. 
762;  45  N.  B.  Rep.  937;  Illinois  &c. 
R.  Co.  V.  Cheek,  152  Ind.  663;  s.  c.  1 
Rep.  (Ind.)  975;  53  N.  E.  Rep.  641; 
Louisville  &c.  R.  Co.  v.  Bean,  9  Ind. 
App.  240;  s.  c.  36  N.  E.  Rep.  443; 
Western  R.  Co.  v.  Wilson,  71  Ga.  22; 
Stager  v.  Ridge  Ave.  R.  Co.,  119  Pa. 
St.  70;  s.  c.  11  Cent.  Rep.  428;  12  Atl. 
Rep.  821;  21  W.  N.  C.  (Pa.)  131; 
Fulks  V.  St.  Louis  &c.  R.  Co.,  Ill  Mo. 
335;  s.  c.  19  S.  W.  Rep.  818;  Dawson 
V.  Boston  &c.  R.  Co.,  156  Mass.  127; 
s.  c.  30  N.  E.  Rep.  466;  Birmingham 
R.  Co.  V.  Clay,  108  Ala.  233;  s.  c.  19 
South.  Rep.  309 ;  North  Birmingham 
R.  Co.  V.  Liddicoat,  99  Ala.  545;  s.  c. 
13  South.  Rep.  18.  An  extensive  re- 
view of  the  authorities  on  the  sub- 
ject of  injuries  in  getting  on  and  oft 


railroad  trains  is  contained  in  a 
note  to  Carr  v.  Eel  River  &c.  R.  Co., 
98  Cal.  366,  in  21  L.  R.  A.  354. 

338  Swigert  v.  Hannibal  &c.  R.  Co., 
75  Mo.  475.  In  this  case,  a  long  list 
of  instructions  was  examined  by 
the  court  and  approved  with  slight 
exceptions.  -  -  -  -  That  it  is  a  question 
of  fact  for  the  jury,  the  question  be- 
ing whether  the  person  attempting 
to  board  the  train  acted  with  ordina- 
ry care  under  all  the  circumstances, 
was  held  in  the  following  cases:  — 
North  Birmingham  St.  R.  Co.  v.  Lid- 
dicoat, 99  Ala.  545;  s.  c.  13  South. 
Rep.  18;  Louisville  &c.  R.  Co.  v. 
Bean,  9  Ind.  App.  240;  s.  c.  36  N.  B. 
Rep.  443  (depends  in  part  on  the 
special  justification  the  passenger 
may  have  had  for  attempting  it). 

"Perry  v.  Central  R.  Co.,  66  Ga. 
746.  So,  where  a  person  who  had 
been  warned  of  the  approach  of  a 
train  went  out  for  the  express  pur- 
pose of  getting  upon  it,  and  by  his 
neglect  placed  himself  so  close  to 
the  track  as  to  be  struck  by  a  pass- 
ing car,  the  railroad  company  was 
not  liable  for  his  injury:  Pennsylva- 
nia R.  Co.  V.  Bell,  122  Pa.  St.  58;  s.  c. 
22  W.  N.  C.  (Pa.)  370;  15  Atl.  Rep. 
561. 
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in  position  for  the  reception  of  passengers, — ^yet  such  a  company  does 
not  owe  any  duty  to  passengers  so  to  construct  its  depot  that  ii 
shall  be  safe  for  them  to  attempt  to  get  upon  its  trains  while  in  mo- 
tion. The  existence  of  a  post  so  near  the  railway  track  as  to  strike 
a  passenger  while  hanging  onto  the  railing  of  the  coach  in  his  at- 
tempt to  board  a  train  while  moving,  has  been  held  not  such  negli- 
gence as  would  render  the  company  liable  to  the  passenger  for  a 
hurt  thus  received.^*" 

§  2996.  Illustrations  of  this  Rule. — For  example,  the  courts  have 
refused  to  impute  contributory  negligence,  as  matter  of  law,  to  a 
passenger  who  was  injured  in  trying  to  board  a  train  which  started 
before  the  time  officially  designated  for  its  departure  ;^*^  to  a  pas- 
senger who  attempted,  after  signal  to  start  had  been  given,  to  get 
on  a  train  which  was  at  rest  when  he  began  his  attempt,  knowing 
that  the  doors  had  been  locked  until  just  before  that  time,  and  that 
many  persons  were  waiting  to  take  the  train  j^*^  to  a  woman  who  is 
injured  in  attempting  to  step  from  the  ground  to  the  lowest  step 
of  a  ear  which  she  has  been  invited  to  board,  where  she  relies  on  the 
promises  and  assurances  of  an  employe  of  the  company  that  he  will 
render  her  safe  assistance;^'"'  to  a  passenger  who  is  injured  by  being 
thrown  from  the  train  by  a  sudden  jerk  or  lurch,  which  takes  place 
after  he  has  safely  boarded  the  car  and  reached  the  top  step  with 
one  foot  upon  the  platform,  so  that  it  may  be  regarded  as  the  proxi-^ 
mate  cause  of  the  accident;^**  to  a  boy  fifteen  years  old  who  was  in- 
jured while  attempting  to  board  a  train  moving  at  the  rate  of  twelve 
or  fifteen  miles  an  hour,  where  he  would  not  have  made  the  attempt 
but  for  the  invitation  of  the  brakeman;^*^  to  a  passenger  who  was 

='»  Chicago  &c.  R.  Co.  v.  Scales,  90  Pay  her  fare,  so  as  to  preclude  a  re- 
111.  586.  In  an  action  to  recover  covery  for  Injuries  from  tailing  over 
damages  for  personal  injuries  sus-  a  person  standing  or  kneeling  in  a 
tained  by  one  who  was  struck  by  a  narrow  passage-way  leading  to  the 
train  while  attempting  to  board  an-  station  in  such  a  manner  that  his 
other  train,  an  instruction  which  limbs  extended  across  the  passage- 
assumed  that  the  train  was  running  way:  Lycett  v.  Manhattan  R.  Co., 
at  the  rate  of  eight  or  ten  miles  an  12  App.  Div.  (N.  Y.)  326;  s.  c.  42 
hour,  and  which  suggested  that  it  N.  Y.  Supp.  431. 
usually  ran  into  the  station  among  '"  Texas  &c.  R.  Co.  v.  Davidson,  68 
the  passengers  at  that  rate  of  Tex.  370;  s.  c.  4  S.  W.  Rep.  636. 
speed, — was  held  erroneous:  South-  ^  Dawson  v.  Boston  &c.  R.  Co.,  156 
ern  &c.  R.  Co.  v.  Smith,  52  U.  S.  Mass.  127;  s.  c.  30  N.  E.  Rep.  466. 
App.  708;  s.  c.  40  L.  R.  A.  746;  30  ="  Illinois  &c.  R.  Co.  v.  Cheek,  152 
C.  C.  A.  58;  86  Fed.  Rep.  292.  There  Ind.  663;  s.  c.  1  Rep.  (Ind.)  975;  53 
is  a  curious   decision   to  the  effect  N.  E.  Rep.  641. 

that  an  intending  passenger  was  not,  =**  Distler  v.  Long  Island  R.  Co., 

as  matter  of  law,  guilty  of  contrib-  151  N.  Y.  424;  s.  c.  35  L.  R.  A.  762; 

utory  negligence  in  allowing  her  at-  45  N.  E.  Rep.  937. 

tention  to  be  diverted  while  she  was  ^^  Western  &c.  R.  Co.  v.  Wilson, 

looking  in  her  pocket  for  money  to  71  Ga.  22.     Contrary  to  the  above, 
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injured  in  the  act  of  stepping  from  a  station  platform  to  a  train, 
moving  at  the  rate  of  two  or  three  miles  an  hour,  where  there  was 
nothing  to  indicate  any  unusual  or  peculiar  danger.^**  Moreover, 
although  negligence  may  be  imputable  to  a  passenger  for  attempt- 
ing to  board  a  moving  train  under  particular  circumstances,  yet  if 
the  injury  which  the  passenger  receives  is  not  the  proximate  result 
of  the  attempt,  damages  may  be  recovered, — as  where  a  female  pas- 
senger, boarding  a  moving  train,  was  pushed  by  the  hrakeman  after 
she  had  got  upon  the  steps,  so  that  she  fell  upon  the  platform  and 
was  injured.  ^^'^  So  it  has  been  held  that  the  mere  fact  that  the 
train  is  distinctly  moving,  or  under  way,  does  not  in  every  case  make 
it  negligence,  in  law,  to  make  the  attempt;  especially  where,  by  rea- 
son of  the  negligence  of  the  trainmen,  a  reasonable  opportunity  has 
not  been  given  to  get  on.  Such  a  case  should  be  submitted  to  the 
jury.^^^ 

§  2997.  Not  Negligence  to  Assist  Another  to  Board  a  Moving 
Train. — For  stronger  reasons,  it  is  not  negligence  per  se  for  one  per- 
son to  assist  another  to  get  on  a  moving  train.^*" 

§  2998.  Doctrine  that  an  Attempt  to  Board  a  Moving  Train  is 
Negligence. — On  the  other  hand,  there  are  decisions  to  the  effect 
that,  to  attempt  to  board  a  railway  train  while  it  is  moving,  without 
the  invitation  of  those  in  charge  of  it,  is  negligence  as  matter  of 
law.^^"  Such  an  act  is  contributory  negligence  as  matter  of  law, 
where  there  is  a  valid  municipal  ordinance  forbidding  it.*^^     It  has 

another  court  has  held  that  a  rail-  Reg.  159;  Kansas  &c.  R.  Co.  v.  Dor- 
road  company  is  not  liable  for  in-  ough,  72  Tex.  108;  s.  c.  10  S.  W.  Rep. 
juries  to  a  boy  twelve  years  old  in  711  (person  attempted  to  board  the 
jumping  on  a  train  while  in  motion  train  while  in  motion  because  it 
at  the  invitation  of  a  brakeman,  failed  to  stop  at  the  station), 
such  invitation  being  beyond  the  ="  Houston  &c.  R.  Co.  v.  Stewart, 
scope  of  Ms  authority:  Cotter  v.  14  Tex.  Civ.  App.  703;  s.  c.  37  S.  W. 
Frankford  &c.  R.  Co.,  15  Phila.  (Pa.)  Rep.  770. 

255.     Compare    post,     §     3321.     So,  ™  Houston  &c.  R.  Co.  v.  Stewart, 

where  a  trespassing  boy,  having  no  14  Tex.  Civ.  App.  703;  s.  c.  37  S.  W. 

right  to  get  upon  a  train,  attempted  Rep.  770;    Walthers  v.   Chicago  &c. 

to   board   it   while   in   motion,   and  R.  Co.,  72  111.  App.  354  (slowly  mov- 

there  was  no  negligence  on  the  part  ing) ;    Missouri  &c.  R.  Co.  v.  Texas 

of   any   of  the  trainmen:     Chicago  &c.  R.  Co.,  36  Fed.  Rep.  879;   Phil- 

&c.  R.  Co.  V.  Lammert,  12  111.  App.  lips  v.  Rensselaer  &c.  R.  Co.,  49  N. 

408.  Y.  177   (slowly  moving);   Hunter  v. 

™Distler  v.  Long  Island  R.   Co.,  Cooperstown  &c.  R.   Co.,  112  N.  Y. 

151  N.  Y.  424;  s.  c.  35  L.  R.  A.  762;  371;  s.  c.  2  L.  R.  A.  832  (four  to  six 

45  N.  E.  Rep.  937.  miles  per  hour) ;  Harvey  v.  Eastern 

"'Reed  v.  Pennsylvania  R.  Co.,  21  R.  Co.,  116  Mass.  269;  Denver  &c.  R. 

Wash.  L.  Rep.  549;  s.  c.  56  Fed.  Rep.  Co.  v.  Pickard,  8  Colo.  163   (five  or 

184.  six  miles  an  hour). 

"» Johnson  v.  West  Chester  &c.  R.  ^^  Mills    v.    Missouri    &c.    R.    Co. 

Co.,  70  Pa.  St.  357;   s.  c.  11  Am.  L.  (Tex.  Civ.  App.),  57  S.  W.  Rep.  291. 
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been  held  that  an  attempt  to  board  a  moving  train  on  an  elevated 
railroad  is  negligence  as  matter  of  law.^^^  Another  court  has  held 
that  to  attempt  to  board  a  moving  train  is  prima  facie  evidence  of 
contributory  negligence  in  a  passenger  injured  in  so  doing,  and  casts 
upon  him  the  burden  to  bring  himself  within  some  exception  to  the 
general  rule  that  such  conduct  will  be  deemed  the  proximate  cause 
of  the  injury.^^^ 

§  2999.  Attempting  to  Board  a  Rapidly  Moving  Train  is  Negli- 
gence.— But  it  is  negligence  as  matter  of  law  for  the  passenger  to 
attempt  to  board  the  train  after  it  has  acquired  considerable  veloc- 
j^y_354  rpjjg  conduct  of  a  passenger  in  running  after  or  alongside  a 
rapidly  moving  train,  and  endeavoring  to  leap  or  climb  upon  it,  is, 
in  general,  an  indication  of  such  recklessness  that  he  can  not  re- 
cover for  injuries  received  in  the  attempt. ^^^     Especially  is  this  true 


'^  Solomon  v.  Manhattan  R.  Co., 
103  N.  Y.  437;  s.  c.  56  Am.  Rep.  843, 
note   (two  judges  dissenting). 

''^  Browne  v.  Raleigh  &c.  R.  Co., 
108  N.  C.  34;  s.  c.  12  S.  E.  Rep.  958. 

'^  Weeks  v.  New  Orleans  &c.  R. 
Co.,  40  La.  An.  800;  s.  c.  5  South. 
Rep.  72;  Blair  v.  Grand  Rapids  &c. 
R.  Co.,  60  Mich.  124;  s.  c.  26  N.  W. 
Rep.  855;  Houston  &c.  R.  Co.  v. 
Stewart,  14  Tex.  Civ.  App.  703;  s.  c. 
37  S.  W.  Rep.  770;  Denver  &c.  R. 
Co.  V.  Pickard,  8  Colo.  163  (five  or 
six  miles  an  hour) ;  Stowe  v.  Bishop, 
58  Vt.  498;  s.  c.  2  N.  Eng.  Rep.  110. 
Compare  Central  R.  Co.  v.  Smith,  74 
Md.  212;  s.  c.  21  Atl.  Rep.  706.  It 
seems  to  have  been  the  doctrine  of 
the  Supreme  Court  of  Illinois  that  a 
person  who  attempts  to  get  on  a  train 
of  cars  while  it  is  in  motion,  is  pre- 
cluded by  his  contributory  negli- 
gence from  recovering  damages, 
without  regard  to  the  speed  of  the 
train:  Chicago  &c.  R.  Co.  v.  Scates, 
90  111.  586.  Accordingly,  where  the 
plaintiff  attempted  to  get  on  a  train 
of  cars  as  it  was  leaving  the  depot, 
after  standing  on  the  platform  long 
enough  to  allow  everybody  who  de- 
sired to  do  so  to  get  on  board,  and, 
while  hanging  on  the  railing  of  the 
car,  was  crushed  between  it  and  one 
of  the  posts  which  supported  the 
roof,  and  which  was  very  near  the 
track, — it  was  held  that  he  could 
not  recover:  Chicago  &c.  R.  Co.  v. 
Scates,  90  111.  586.  In  West  Chicago 
&c.  R.  Co.  V.  Binder,  51  111.  App.  420, 


which  does  not  seem  to  have  been 
well  decided,  it  appeared  that  a  boy 
twelve  years  of  age  hurried  out  of 
a  fruit  store  and  held  up  his  hand 
as  a  signal  for  a  cable  car,  with  a 
trailer,  then  at  the  corner,  to  stop. 
The  gripman  did  not  see  the  boy; 
the  car  slackened  speed  at  the  cor- 
ner, but  resumed  its  speed  without 
stopping.  The  boy  ran  toward  the 
car  and  got  on  the  rear  platform  of 
the  grip.  To  what  extent  he  got 
upon  the  step,  or  got  hold  of  any 
support,  was  in  doubt;  but  at  that 
instant  there  was  a  sudden  acceler- 
ation of  speed,  and  the  boy  fell  and 
was  run  over  and  killed  by  the 
wheels  of  the  trailer.  It  was  held 
that  his  administrator  could  not  re- 
cover damages.  The  theory  of  the 
decision  seems  to  be  that  the  rela- 
tion of  carrier  and  passenger  never 
arose;  that  those  in  charge  of  the 
car  made  no  attempt  to  stop  it,  to 
take  the  boy  on  board;  that,  in  run- 
ning after  the  car  and  trying  to 
catch  it  while  it  was  in  motion,  he 
took  upon  himself  the  risk  of  the 
consequences  of  his  perilous  act; 
and  that  the  gripman  was  not  neg- 
ligent in  failing  to  discover  him,  as 
his  duty  between  corners  did  not  re- 
quire him  to  look  for  passengers, 
but  rather  to  keep  a  careful  watch 
upon  the  track  ahead  of  him. 

="  Phillips  V.  Rensselaer  &c.  R.  Co., 
49  N.  Y.  177;  s.  c.  57  Barb.  (N.  Y.) 
644;  Chicago  &c.  R.  Co.  v.  Scates, 
90    111.    586;     s.    c.    9    Cent.    L.    J. 
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in  the  case  of  a  passenger  endeavoring  to  climb  upon  a  car  platform 
already  crowded,  the  train  moving  rapidly,  and  persisting  in  the 
attempt,  although  once  shaken  off  by  the  jerking  of  the  train  5^°"  or 
when  the  passenger  is  in  such  a  situation  as  to  make  the  attempt 
obviously  dangerous  ;^^^  and  although  invited  hy  the  conductor  to 
make  the  attempt,  if  the  circumstances  are  such  that  an  ordinarily 
prudent  man  would  not  make  the  attempt,  although  so  invited  ;^^' 
or  where  the  train  is  not  equipped  with  appliances  to  enable  a  per- 
son to  board  it  in  safety  after  it  has  begun  to  move.^^^  And  this  is 
especially  true  in  the  case  of  aged  or  infirm  passengers,  such  as  a 
man  sixty-five  years  of  age,  benumbed  with  cold;^''"  or  in  case  of  a 
man  seventy-three  years  old;^*^  or  in  case  of  one  who  is  so  crippled 
as  to  need  assistance;'"'^  or  in  case  of  one,  both  of  whose  arms  are 
full  of  bundles,  where  the  train  is  moving  at  the  rate  of  from  four 
to  seven  miles  an  hour.^"^ 

§  3000.    Other  Cases  where  Such  Acts  were  Held  Negligent. — 

Negligence  has  accordingly  been  predicated  on  the  act  of  a  passenger 
in  endeavoring  to  board  a  train  moving  at  the  rate  of  siz  miles  an 
hour,  even  though  the  train  was  evidently  about  to  pass  the  station, 
where  it  was  advertised  to  stop  and  where  he  was  waiting  for  it. 


167;  Knight  v.  Pontchartrain  R.  Co., 
23  La.  An.  462;  Hubener  v.  New 
Orleans  &c.  R.  Co.,  23  La.  An.  492. 

^»  Phillips  V.  Rensselaer  &c.  R.  Co., 
49  N.  Y.  177;  s.  c.  57  Barb.  (N.  Y.) 
644.  See  also.  Harper  v.  Erie  R. 
Co.,  32  N.  J.  L.  88. 

^'  Hunter  v.  Cooperstown  &c.  Co., 
126  N.  Y.  18;  s.  c.  26  N.  E.  Rep.  958; 
12  L.  R.  A.  429;  Blair  v.  Grand  Rap- 
ids &c.  R.  Co.,  60  Mich.  124;  s.  c.  26 
N.  W.  Rep.  855. 

"'''  Kansas  &c.  R.  Co.  v.  Dorough, 
72  Tex.  108;  s.  c.  10  S.  W.  Rep.  711. 

^i'Thus,  it  was  held  that  to  at- 
tempt to  jum'p  upon  the  stooh  car  of 
a  freight  train  while  in  motion, 
which  car  had  no  coiivenience  for 
getting  upon  it  safely,  instead  of 
hoarding  the  train  while  standing 
still,  or  waiting  for  the  caboose  to 
arrive,  was  such  contributory  negli- 
gence as  would  preclude  a  recovery 
of  damages  for  the  hurt  thereby  pro- 
duced :  Warren  v.  South  Kansas  R. 
Co.,  37  Kan.  408;  s.  c.  15  Pac.  Rep. 
601. 

^  McMurtry  v.  Louisville  &c.  R. 
Co.,  67  Miss.  601;  s.  c.  7  South.  Rep. 
401;  7  Rail.  &  Corp.  L.  J.  473. 

"^  Myers  v.  New  York  &c.  R.  Co., 
82  Hun  (N.  Y.)  36;  s.  c.  63  N.  Y.  St. 
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Rep.  475;  31  N.  Y.  Supp.  153;  s.  c. 
aff' d  34  N.  Y.  Supp.  807. 

™^  Cincinnati  &c.  R.  Co.  v.  Nolan, 
8  Ohio  C.  C.  347. 

"  Birmingham  R.  &c.  Co.  v.  Clay, 
108  Ala.  233;  s.  c.  19  South.  Rep. 
309.  Accordingly,  it  has  been  held 
that  an  intending  passenger  who  at- 
tempts to  board  a  railroad  train 
under  increasing  speed  of  six  to 
seven  miles  an  hour,  is  guilty  of 
negligence  which  will  prevent  recov- 
ery for  his  injuries,  although  he  is 
young,  vigorous,  and  has  been  a  con- 
stant traveller  on  railroads,  and  is 
told  by  the  conductor  to  jump 
aboard:  Heaton  v.  Kansas  City  &c. 
R.  Co.,  65  Mo.  App.  479.  It  has  been 
held  that  the  presumption  of  negli- 
gence in  the  case  of  one  attempting 
to  board  a  moving  train  is  even 
stronger  than  in  the  case  of  one  at- 
tempting to  alight  from  a  moving 
train:  Soloman  v.  Manhattan  R.  Co., 
103  N.  Y.  437;  s.  c.  4  Cent.  Rep.  775; 
31  Hun  (N.  Y.)  5.  But  it  is  plain 
that  there  is  no  presumption  of  law 
applicable  to  such  a  case, — no  pre- 
sumption except  the  presumption  of 
judges  who  assume  to  perform  the 
office  of  jurors  and  to  try  the  facts. 
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without  stopping,  and  the  conductor  called  to  him  to  jump  on,  if  he 
was  going  ;^^*  upon  the  act  of  a  shipper  of  cattle  who,  having  pre- 
viously passed  over  the  road,  knows  what  to  do  on  arriving  at  a  sta- 
tion, but,  instead  of  adopting  the  course  which  his  previous  experience 
and  judgment  would  indicate  as  the  correct  one,  on  a  dark,  rainy 
night,  when  the  cars  are  wet,  slippery,  and  in  motion,  attempts  to 
mount  upon  the  top  of  a  car,  with  his  overcoat  on  and  a  clumsy 
satchel  in  one  hand;^"''  upon  the  act  of  a  passenger  sixty-five  years 
of  age,  who,  on  a  cold,  dark  night,  after  waiting  in  the  snow  at  a 
flag  station  and  becoming  benumbed,  attempts,  with  his  valise  in 
one  hand,  to  board  a  moving  train  by  seizing  the  railing  with  the 
other,  and,  upon  missing  his  foothold,  is  dragged  150  yards,  during 
which  time  he  holds  on  to  the  valise;^'"'  upon  the  act  of  a  passenger 
who  boards  an  elevated  steam  railway  car  in  motion,  by  getting  on 
the  sheet-iron  covering  of  the  steps  of  the  last  platform  of  the  train, 
and  maintains  himself  in  that  position  by  holding  to  the  iron  gate 
barring  entrance,  until  struck  by  a  structure  near  the  track  and 
knocked  into  the  street  below  ;'^^  upon  the  attempt  to  jump  upon  a 
train  going  about  two  miles  an  hour,  the  act  being  apparently  dan- 
gerous, although  the  conductor  told  him  to  jump  on.^"^  So,  it  has 
been  well  held  that  a  railway  company  is  not  liable  for  personal  in- 
juries sustained  by  a  passenger  coming  in  violent  contact  with  the  edge 
of  a  platform  in  dangerously  close  proximity  to  the  train,  where  he 
knew  of  its  situation  and  had  ample  time  to  board  the  train  while  it 
was  standing  still,  but  neglected  to  do  so  for  his  own  convenience, 
and  momentarily  forgot  the  dangerous  proximity  of  the  platform.'^" 
So,  where  a  passenger,  after  boarding  a  train,  returned  to  the  station 
without  notifying  the  trainmen  while  the  train  was  starting,  and 
then  ran  to  catch  it  without  looking  or  heeding  the  warnings  of 
persons  on  the  platform,  and  was  killed  while  crossing  another  track 
in  front  of  an  approaching  train,  it  was  held  that  no  damages  could 
be  recovered.^'"  So,  it  has  been  held  that  a  railroad  company  which 
provides  a  reasonably  safe  platform  near  the  depot,  from  which  pas- 
sengers desiring  to  board  the  train  may  do  so  safely  and  conveniently, 
is  not  liable  for  an  injury  to  one  who  attempts  to  board  a  train 
while  it  is  moving  at  some  distance  from  the  platform,  on  the  ground 

^  Hunter  v.   Cooperstown  &c.  R.  '^  Carroll  v.  Interstate  &c.  Co.,  107 

Co.,  112  N.  Y.  371.  Mo.  653;  s.  c.  17  S.  W.  Rep.  889. 

*"  Richmond  &c.  R.  Co.  v.  Pickle-  =°»  Myers  v.  New  York  &c.  R.  Co., 

simer,  89  Va.  389;   s.  c.  13  Va.  L.  J.  34   N.   Y.   Supp.   807;    afC'g   s.   c.   31 

646;  10  S.  E.  Rep.  44.  N.  Y.  Supp.  153. 

"^  McMurtry  v.  Louisville  &c.  R.  ^^  McLaren  v.  Alabama  &c.  R.  Co., 

Co.,  67  Miss.  601;  s.  c.  7  Rail.  &  Corp.  100  Ala.  506;  s.  c.  14  South.  Rep.  405* 

L.  J.  473;  7  South.  Rep.  401.  "°  ChafCee  v.  Old  Colony  R.  Co.,  17 

R.  I.  658;  s.  c.  24  Atl.  Rep.  141. 
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that  it  is  its  duty  to  provide  a  platform  at  sueli  place  and  to  keep 
the  track  clear  from  obstructions."^ 

§  3001.  When  the  Act  of  the  Passenger  Deemed  the  Proximate 
Cause  of  his  Injury.— But  in  conformity  with  what  has  already  ap- 
peared/" whether  the  attempt  of  the  passenger  to  hoard  the  train 
while  in  motion  be  regarded  as  negligent  or  prudent,  yet  where  the 
train  has  stopped  long  enough  to  afford  the  passenger  a  reasonable 
time  in  which  to  get  on  board  before  it  starts,  and  he  nevertheless 
chooses  to  wait  until  it  has  commenced  moving,  and  then  attempts 
to  board  it,  and  in  so  doing  is  hurt,  he  can  not  recover  damages 
from  the  company,  because  the  company  has  done  no  wrong ;  but  the 
negligence  of  the  passenger  in  delaying  until  the  train  has  started 
is  to  be  deemed  the  proximate  cause  of  his  injury.'^^  On  the  other 
hand,  where  the  passenger  stepped  from  the  station  platform  upon 
the  train,  while  it  was  going  but  two  or  three  miles  an  hour,  and, 
after  he  had  safely  boarded  the  car  and  had  reached  the  top  step 
with  one  foot  on  the  car  platform,  was  thrown  down  by  a  sud- 
den lurch  or  jerk  of  the  train, — the  negligence  of  the  company,  and 
not  that  of  the  passenger,  was  deemed  the  proximate  cause  of  the 
injury.^'*     So,  the  negligence  of  a  passenger  in  boarding  a  moving 


»"  Walthers  v.  Chicago  &c.  R.  Co., 
72  111.  App.  354. 

"''Ante,  §  2856. 

^'^  Illinois  &c.  R.  Co.  v.  Slatton,  54 
til.  133;  Chicago  &c.  R.  Co.  v.  Scates, 
90  111.  586.  A  corresponding  rule 
exists  as  to  passengers  attempting 
to  get  off  a  train  while  in  motion: 
Ohio  &c.  R.  Co.  V.  Stratton,  78  111. 
88;  Phillips  v.  Rensselaer  &c.  R.  Co., 
49  N.  Y.  177.  Compare  Illinois  &c. 
R.  Co.  V.  Chambers,  71  111.  520; 
Spannagle  v.  Chicago  &c.  R.  Co.,  31 
111.  App.  460.  Accordingly,  where  a 
passenger,  while  attempting  so  to 
board  a  train,  hung  on  to  the  iron 
railing  of  the  platform,  and,  while 
so  hanging,  was  brought  in  contact 
with  an  object  near  the  track,  it  was 
held  that  he  could  not  recover  for 
the  injury:  Phillips  v.  Rensselaer 
&c.  R.  Co.,  49  N.  Y.  177;  Chicago  &c. 
R.  Co.  V.  Scates,  90  111.  586.  So,  a 
passenger  on  a  freight  train,  who  at- 
tempted to  get  on  board  after  the 
train  had  started,  was  not  entitled 
to  recover  for  an  injury  thereby  re- 
ceived, where  the  caboose  was  stand- 
ing a  short  distance  from  the  depot 
platform,  and  the  conductor  an- 
nounced in  his  hearing  that  it  would 
not  he  brought  up  to  the  platform 
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and  stopped,  and,  after  such  an- 
nouncement, he  had  sufiBcient  time 
before  the  train  started  to  get  safe- 
ly on  board:  Hays  v.  Wabash  R. 
Co.,  51  Mo.  App.  438.  The  court  rea- 
soned that  he  had  no  right  to  as- 
sume without  inquiry  that  the  ca- 
boose could  be  pulled  up  and  would 
stop  at  the  platform.  So,  where  a 
passenger  negligently  attempted  to 
board  a  moving  train,  and  in  so 
doing  missed  his  hold,  and  was 
dragged  beyond  the  station  plat- 
form, and  was  thrown  into  a  ditch 
which  had  been  left  temporarily  un- 
covered, while  work  thereon  was  sus- 
pended by  reason  of  rain, — it  was 
held  that  he  could  not  recover  dam- 
ages for  his  injury  on  the  theory  of 
the  negligence  of  the  company  in 
leaving  the  ditch  in  that  condition, 
since  his  own  rash  act  in  attempting 
to  board  the  train  when  in  motion 
was  the  proximate  cause  of  his  in- 
jury: Bailey  v.  Cincinnati  &c.  R. 
Co.,  15  Ky.  L.  Rep.  226;  s.  c.  20  S.  W. 
Rep.  198  (no  oft.  rep.). 

"•Distler  v.  Long  Island  R.  Co., 
151  N.  Y.  424;  s.  c.  35  L.  R.  A.  762; 
45  N.  B.  Rep.  797;  rev'g  s.  c.  78  Hun 
(N.  Y.)  252;  60  N.  Y.  St.  Rep.  216; 
28  N.  Y.  Supp.  865. 
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train  does  not  relieve  the  company  from  responsibility  for  injuries 
from  the  willful  and  negligent  act  of  its  employe  in  pushing  him  off 
the  step  of  the  car  after  he  had  gotten  safely  upon  it.^''^ 

§  3002.  Boarding  the  Train  while  Standing  Still — Train  Suddenly 
Starting. — This  very  frequent  source  of  injury  to  passengers  haa 
been  considered  in  a  former  chapter  when  treating  of  the  negligence 
of  the  carrier.  The  governing  principle  with  regard  to  the  negli- 
gence of  the  passenger  in  such  a  case,  seems  to  be  that  where  the 
passenger  is  invited  expressly  or  impliedly  to  board  the  train  at  the 
particular  time  and  place,  and,  while  attempting  to  board  it,  it  sud- 
denly starts  up,  injuring  him,  his  negligence  will  not  preclude  him 
from  recovering  damages  as  matter  of  law,  but  the  question  whether 
he  was  negligent  will  go  to  the  jury.  It  was  so  held  under  the  cir- 
cumstances stated  in  the  note.^^° 

§  3003.  Attempting  to  Board  Cars  where  the  Doors  of  the  Cars  are 
locked.^— A  railway  company  may,  without  being  imputable  with 
negligence,  keep  the  doors  of  its  vestibule  coaches  closed  and  locked; 
so  that  if  a  passenger,  instead  of  entering  a  coach  which  is  open  for 
the  reception  of  passengers  at  the  particular  station,  attempts  to 
mount  the  vestibule  car  and  pass  through  it  to  the  car  in  which  he 
intends  to  ride,  and  the  door  is  locked,  in  consequence  of  which  he 
sustains  an  injury,  the  railway  company  will  not  be  liable.^^^     Evi- 

""Sharrer  v.  Paxson,  171  Pa.  St.  and    having   no   knowledge   of   the 

26;  s.  c.  37  W.  N.  C.  (Pa.)  319;  2  Am.  chutes  (it  being  dark)  or  of  the  dan- 

&Eng.  Rail.  Cas.  (N.  S.)  429;  33  Atl.  gerous   condition   of  the   train   for 

Rep.  120.    The  attempt  to  board  a  getting  on  board,  placed  his  foot  in 

moving  elevated  train,  after  the  gate  the  stirrup  to  get  into  the  car  door, 

of   the   car   had    been    closed,    was  when  the  train,  without  warning  or 

deemed  the  proximate  cause  of  the  signal,  suddenly  started  backwards 

Injury  sustained  by  a  passenger,  in  along  the  chutes,  and  his  foot  was 

Soloman   v.   Manhattan   R.   Co.,   31  caught,  and  he  was  dragged  into  the 

Hun  (N.  Y.)  5;  s.  c.  aff'd  103  N.  Y.  chutes  for  about  forty  feet,  and  suf- 

437.  fered    serious    personal    injuries, — 

""A  shipper  of  stock  riding  on  a  was  not  guilty  of  negligence  as  a 

freight  train  for  the  purpose  of  car-  matter  of  law;  but  the  question  as 

Ing  for  the  stock,  who  was  told  by  to  his  contributory  negligence  was 

the  conductor,  upon  arriving  at  a  one  of  fact  for  the  jury:    Pitcher  v. 

certain     stopping    place,     that    he  Lake  Shore  &c.  R.  Co.,  28  N.  Y.  St. 

would  have  a  certain  time  in  which  Rep.  647;  s.  c.  8  N.  Y.  Supp.  389;  s.  c. 

to  get  his  supper  and  return  to  the  aff'd  40  N.  Y.  St.  Rep.  896;  s.  c.  16 

car,  which  would  be  awaiting  him  N.  Y.  Supp.  62;  s.  c.  aff'd  137  N.  Y. 

for  that  length  of  time,  and  who,  568;  33  N.  B.  Rep.  339. 
upon   returning  before  the   expira-        ="  Cleveland  &c.  R.  Co.  v.  Wade, 

tion  of  the  time  allowed,  finding  that  18  Ind.  App.  346;  s.  c.  48  N.  E.  Rep. 

the  train  had  been  removed  to  the  12.    The    passenger    attempted    to 

tracks  nearest  some  cattle  chutes,  board  the  train  by  way  of  the  front 

rendering  it  necessary,  apparently,  end  of  a  locked  vestibule  car  just  as 

for  him  to  board  the  train  at  once,  the  train  was  starting,  although  it 
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dence  that,  to  the  knowledge  of  one  injured  while  attempting  to  enter 
a  train  after  the  signal  to  start  had  been  given,  the  doors  were  locked 
nntil  just  before  it  started,  and  that  many  persons  were  waiting  to 
take  it,  has  been  held  admissible  on  the  question  of  due  care  on  his 
part  in  not  attempting  to  enter  sooner,  and  of  his  haste  in  getting  on, 
and  also  on  that  of  the  carrier's  negligence  in  starting.^'^' 

§  3004.  Attempting  to  Board  an  Elevated  Railway  Train  while  in 
Motion. — Any  person  acquainted  with  the  manner  in  which  elevated 
railroads,  which  traverse  the  streets  of  large  cities,  are  constructed, 
will  readily  understand  that  an  attempt  to  board  an  elevated  railroad 
train  while  it  is  in  motion,  is  highly  dangerous,  and  will  be  able  to 
concur  in  the  view  that  contributory  negligence  ought  to  be  ascribed 
to  such  an  attempt,  as  matter  of  law,  unless  there  are  particular  cir- 
cumstances justifying  it.^'" 

§  3005.  Attempting  to  Board  Train  although  Proper  Facilities  are 
not    Afforded    for    Boarding    at    the    Regular    Stopping    Place. — 

If  a  railway  carrier  of  passengers  fails  to  afEord  proper  facilities 
to  enable  passengers  to  board  the  proper  train  safely  and  conveniently 
at  a  station,  and,  by  reason  of  this  fact,  a  passenger  is  injured  with- 
out fault  on  his  part,  it  will  manifestly  be  a  case  for  damages;  but 
not  where  the  passenger  might  have  avoided  the  accident,  notwith- 
standing the  default  of  the  carrier,  by  the  exercise  of  reasonable  care 

had  stood  at  the  station  for  ten  min-  board  an  elevated  railway  train 
utes  before  starting.  He  was  in-  after  it  had  begun  to  move  from  the 
jured  in  attempting  to  pass  from  the  station.  The  two  other  persons, 
step  of  the  vestibule  car  to  the  step  who  were  slightly  in  advance  of  the 
of  the  coach  in  front  of  it.  The  deceased,  either  pushed  back  the 
vestibule  car  was  not  intended  for  car  platform  gate,  or  it  was  drawn 
the  reception  of  passengers  at  the  back  for  them  by  the  conductor,  the 
particular  station.  It  stood  at  a  gate  having  either  been  closed  or 
point  sixty  feet  from  the  station  was  then  being  closed  by  the  con- 
platform,  where  no  provision  had  ductor,  and  succeeded  in  boarding 
been  made  for  the  accommodation  of  the  train.  The  passenger  took  hold 
passengers.  The  station  platform  of  the  stanchions  of  the  car,  placed 
afforded  sufficient  accommodations  one  foot  on  the  platform,  and  was  in 
for  them,  and  a  servant  of  the  com-  the  act  of  passing  on  to  the  car, 
pany  was  stationed  there  to  assist  when  the  conductor  closed  the  gate, 
passengers,  and  the  other  coaches  and  the  passenger,  clinging  to  the 
furnished  accommodations  for  those  car,  was  carried  a  few  feet  until  he 
who  wished  to  board  the  train  at  came  in  contact  with  a  projection 
that  place.  It  was  held  that  the  from  the  station  platform,  and  re- 
company  was  not  liable:  Cleveland  ceived  injuries  from  which  he  died. 
&c.  R.  Co.  V.  Wade,  supra.  It  was  held  (two  judges  dissenting) 

^^  Dawson   v.   Boston   &c.   R.    Co.,  that  the  deceased  was  guilty  of  con- 

156  Mass.  127;  s.  c.  30  N.  E.  Rep.  466.  tributory  negligence,  and  that  a  non- 

^'  In  such  a  case  it  appeared  that  suit   was   properly   directed :     Solo- 

an  intending  passenger  endeavored,  man  v.  Manhattan  R.  Co.,  103  N.  Y. 

together  with  two  other  persons,  to  437;  s.  c.  4  Cent.  Rep.  775. 
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on  his  part.  The  mere  attempt  of  the  passenger  to  avail  himself 
of  such  poor  facilities  as  the  carrier  affords  him  will  not  ordinarily 
be  imputed  to  the  passenger  as  negligence,  unless  the  danger  of 
making  the  attempt  is  obvious  and  glaring.  Thus,  it  has  been  held 
that  an  attempt  by  a  pregnant  woman  to  enter  a  car  at  a  regular 
stopping  place,  where  the  distance  from  the  lower  step  to  the  ground 
is  from  thirty  to  thirty-six  inches,  is  not  such  contributory  negli- 
gence as  will  defeat  a  recovery  for  injuries  thereby  sustained,  where 
no  other  facilities  are  furnished  at  that  stopping  place  for  getting 
upon  the  cars.^^° 

§  3006.  Passenger  Injured  in  Getting  on  Wrong  Train. — A  pas- 
senger who  got  upon  a  train  with  a  ticket  which  he  knew  did  not 
entitle  him  to  a  passage,  was  deemed  guilty  of  negligence  as  matter 
of  law,  such  as  would  bar  a  recovery  of  damages  for  his  expulsion^ 
although,  after  discovering  the  defect,  he  sought  to  exchange  the 
ticket  at  the  ticket  office,  but  was  told  by  the  person  in  charge  that 
the  agent  who  had  authority  to  exchange  it  was  out, — such  person 
at  the  same  time  telling  him  that  he  thought  it  was  all  right,  and  that 
the  conductor  would  understand  the  mistake.^"^  On  the  other  hand,  a 
stockman  who  takes  passage  on  a  stock  train,  under  a  contract  with 
the  carrier,  for  the  purpose  of  being  with  his  stock,  is  entitled  to  the 
rights  of  a  passenger  f^^  and  if  he  is  injured  without  fault  on  his  part, 
through  the  negligence  of  the  servants  of  the  carrier,  the  carrier 
can  not  escape  liability  by  showing  that  the  stockman  might  have 
procured  passage  by  some  other  line  of  travel.^^^ 

§  3007.  Attempting  to  Enter  a  Stagecoach  in  Motion. — It  seems 
that  it  is  not  contributory  negligence,  as  a  matter  of  law,  to  attempt 
to  enter  a  stage  where  it  has  nearly  stopped  and  its  motion  is  hardly 
perceptible.'^* 

™  Missouri  &c.  R.  Co.  v.  Watson,         ^'  Lake  Shore  &c.  R.  Co.  v.  Brown, 

72  Tex.  631;  s.  c.  10  S.  W.  Rep.  731.  123  111.  162;  s.  c.  14  N.  E.  Rep.  197. 

°^  Pouilin  V.  Canadian  &c.  R.  Co.,         '"  FroMsher  v.  Fifth  Ave.  Transp. 

52  Fed.  Rep.  197;   s.  c.  17  L.  R.  A.  Co.,  81  Hun  (N.  Y.)  544;  s.  c.  63  N. 

800;   32  Am.  L.  Reg.  153;   52  Am.  &  Y.  St.  Rep.  287;  30  N.  Y.  Supp.  1099: 

Eng.   Rail.   Cas.   188;    6  U.   S.  App.  s.   c.   rev'd   151  N.  Y.   431;    s.   c.   45 

298;  3  C.  C.  A.  23.  N.  B.  Rep.  839,  upon  another  point. 

'^Ante,  §  2648. 
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Article  IV.     Negligence  in  Alighting  from  Carrier's  Vehicle. 


Section 

3010.  Degree  of  care  required  of  the 

passenger  in  alighting. 

3011.  When  negligence  to  leap  from 

a  train  in  motion. 

3012.  Cases  in  which  it  was  so  held. 

3013.  Conclusion   from   these   cases 

restated. 

3014.  Is  prima  facie  evidence  of  neg- 

ligence  taking   question   to 
jury. 

3015.  When  not  negligence  to  leap 

from  a  railway  train  in  mo- 
tion. 

3016.  How  in  the  case  of  women. 

3017.  Where  the  train  has  stopped 

a  sufficient  time  for  the  pas- 
senger to  alight. 
J018.  Alighting  from  moving  train 
where  passenger  is  carried 
beyond  his  station. 

3019.  Further  of  conduct  of  passen- 

ger carried  beyond  his  sta- 
tion. 

3020.  Some  illustrations  of  the  doc- 

trine of  the  preceding  sec- 
tion. 

3021.  Other  instances  of  injuries  of 

this    kind    where    recovery 
was  denied. 

3022.  Where  the  train  does  not  stop 

long  enough   to   enable   the 
passenger  to  get  off. 

3023.  Where    the    train    begins    to 

move  while  the  passenger  is 
alighting. 

3024.  Illustrative  holdings. 

3025.  Leaping  from  train   in  order 

to  avoid  an  impending  peril, 
real  or  apparent. 

3026.  Further  of  leaping  from  the 

train  under  impulse  of  fear 
produced   by   negligence   of 


Section 

3027.  Leaping  from  the  train  under 

advice  or  commands  of  car- 
rier's servants. 

3028.  Circumstances     under     which 

contributory  negligence  as- 
cribed to  such  acts. 

3029.  Instances     of     leaping     from 

moving  trains  where  the  re- 
covery of  damages  has  been 
denied. 

3030.  Instances     of     leaping    from 

moving  trains  where  the 
question  of  contributory 
negligence  went  to  the  jury. 

3031.  Alighting  while  train  in  mo- 

tion, in  consequence  of  mis- 
take of  passenger. 

3032.  Passenger,  attempting    to 

alight,  thrown  down  by  a 
sudden  jerk  or  increase  of 
motion. 

3033.  Passengers   stepping  into  the 

space  between  the  car  and 
the  platform. 

3034.  Alighting  from  moving  train 

in  disregard  of  the  warnings 
of  the  carrier's  servants. 

3035.  Alighting     from     the     wrong 

door. 

3036.  Negligence  of  passenger  must 

have  been  the  proximate 
cause  of  the  injury. 

3037.  Passenger   injured   in    disem- 

barking from  ferryboat. 

3038.  Other   questions   growing   out 

of  injuries  to  passengers  in 
alighting. 

3039.  Instructions  in  cases  of  inju- 

ries caused  by  alighting 
from  railway  trains  while  in 
motion. 


§  3010.    Degree  of  Care  Eequired  of  the  Passenger  in  Alighting. — 

The  test  by  which  to  determine  whether  the  passenger  has  been  guilty. 
of  negligence  in  attempting  to  alight  from  a  moving  railway  train, 
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is  that  of  ordinary  or  reasonable  care.  It  is  to  be  considered  whether 
an  ordinarily  prudent  person,  of  the  age,  sex  and  condition  of  the 
passenger,  would  have  acted  as  the  passenger  acted  under  the  cir- 
cumstances disclosed  by  the  evidence.  This  care  has  been  defined 
to  be,  not  the  care  which  may  or  should  be  used  by  prudent  men 
generally,  but  the  care  which  a  man  of  ordinary  prudence  would  use 
under  similar  circumstances,  to  avoid  injury.^^^ 

§  3011.  When  Negligence  to  Leap  from  a  Train  in  Motion. ^^^ — 
No  general  rule  of  law  can  be  formulated  which  will  be  applicable 
to  all  cases,  with  reference  to  the  question  whether  contributory 
negligence  is  imputable  to  a  passenger  from  the  mere  fact  of  his 
leaping  from  a  railway  train  while  it  is  in  motion.  In  the  great 
majority  of  cases  where  injuries  have  been  received  in  consequence 
of  such  action  on  the  part  of  the  passenger,  a  recovery  has  been 
denied.  This  may,  perhaps,  afford  a  sufficient  basis  for  the  state- 
ment of  a  general  rule  to  the  effect  that  where  the  train  has  stopped 
a  sufficient  length  of  time  at  the  destination  of  the  passenger  to 
enable  him  to  get  off:,  in  the  exercise  of  reasonable  diligence;  or 
where  it  has  not  stopped  a  sufficient  length  of  time,  but  nevertheless 
the  danger  of  attempting  to  alight  from  the  train  in  motion  is 
obvious  to  the  comprehension  of  a  reasonable  person  in  the  situation 
of  the  passenger;  or  where  the  passenger  is  not  acting  under  the 
impulse  of  fear  produced  by  a  sudden  danger  which  is  the  result  of 
the  negligence  of  the  carrier;  or  where  he  is  not  acting  under  any 
other  real  or  apparent  necessity;  or  where  the  danger  is  obvious 
and  glaring,  and  he  is  not  induced  so  to  act  by  the  advice,  commands 
or  threats  of  the  servants  of  the  carrier; — and  he  is  hurt  in  conse- 
quence of  leaping  from  the  train  while  in  motion,  he  will  be  pre- 
cluded from  recovering  damages,  on  the  ground  of  contributory  neg- 
ligence.^''    It  has  been  held  that  it  is  not  sufficient  to  rebut  the 

^Missouri   &c.   R.   Co.   v.   Wylie  302;  Burrows  v.  Erie  R.  Co.,  63  N. 

(Tex.  Civ.  App.),  26  S.  W.  Rep.  85  Y.  556;  rev'g  s.  c.  3  Thomp.  &  C.  (N. 

(no  off.  rep.).    In  order  to  bar  a  re-  Y.)  556;  Damont  v.  New  Orleans  &c. 

covery,  it  is  sufficient  that  the  want  R.  Co.,  9  La.  An.  441;  Dougherty  v. 

of  care  exhibited  by  the  passenger  Chicago  &c.  R.  Co.,  86  111.  467;  Gavett 

amounts  to    negligence:  it  need  not  v.  Manchester  &c.  R.  Co.,  16  Gray 

amount  to   recklessness:     Missouri  (Mass.)  501;  Lucas  v.  New  Bedford 

&c.  R.  Co.  v.  Wylie  (Tex.  Civ.  App.),  fic.R.Co.,  6  Gray  (Mass.)  64;  Ginnon 

26  S.  W.  Rep.  85  (no  off.  rep.).  v.  New  York  &c.  R.  Co.,  3  Robt.  (N. 

^^•This  section  is  cited  in  §§  3017,  Y.)  25;  Masterson  v.  Macon  &c.  R. 

.'Ji:o2  Co.,  88  Ga.  436;   s.  c.  14  S.  E.  Rep. 

"  Railroad  Co.  v.  Aspell,  23  Pa.  St.  591;  Kilpatrick  v.  Pennsylvania  R. 

i4'(;   s.  c.  Thomp.  Carr.  Pass.  252;  Co.,  140  Pa.  St.  502;  s.  c.  27  W.  N. 

JefEersonville    &c.    R.    Co.    v.    Hen-  C.  (Pa.)  484;  48  Phila.  Leg.  Int.  297; 

dricks's  Administrator,  26  Ind.  228;  21  Atl.  Rep.  408;  Jewell  v.  Chicago 

Morrison  v.  Erie  R.  Co.,  56  N.  Y.  &c.  R.  Co.,  54  Wis.  610;  s.  c.  13  Re- 

VOL.  3  THOMP.  NEG.— 30  465 


3  Thomp.  Neg.J         carriers  of  passengers. 

presumption  that  the  trainmen  acquiesced  in  the  act  of  the  pas- 
senger, or  that  the  company  violated  its  duty  or  contract  in  not 


porter  767;  Doss  v.  Missouri  &c.  R. 
Co.,  59  Mo.  27,  37;  Nelson  v.  Atlantic 
&c.  R.  Co.,  68  Mo.  593;  Illinois  &c.  R. 
Co.  V.  Able,  59  111.  131;  Chicago  &c. 
R.  Co.  V.  Randolph,  53  111.  510; 
Com.  V.  Boston  &c.  R.  Co.,  129  Mass. 
501;  Texas  &c.  R.  Co.  v.  Miller,  79 
Tex.  78;  s.  c.  11  L.  R.  A.  395;  15  S. 
W.  Rep.  264;  Little  Rock  &c.  R.  Co. 
V.  Tankersley,  54  Ark.  25;  s.  c.  14  S. 
W.  Rep.  1099;  Cincinnati  &e.  R.  Co. 
V.  Dufrain,  36  111.  App.  352;  Pater- 
son  V.  Central  R.  &c.  Co.,  85  Ga. 
653;  s.  c.  11  S.  E.  Rep.  872;  England 
V.  Boston  &c.  R.  Co.,  153  Mass.  490; 
s.  c.  27  N.  E.  Rep.  1;  McLarin  v. 
Atlanta  &c.  R.  Co.,  85  Ga.  504;  s.  c. 
11  S.  B.  Rep.  840;  Lake  Shore  &c. 
R.  Co.  V.  Bangs,  47  Mich.  470;  s.  c. 
13  Reporter  337;  Richmond  &c.  R. 
Co.  V.  Morris,  31  Gratt.  (Va.)  200; 
Louisville  &c.  R.  Co.  v.  Lee,  97  Ala. 
325;  s.  c.  12  South.  Rep.  48;  Pournet 
V.  Morgan  &c.  R.  &  S.  S.  Co.,  43  La. 
An.  1202;  s.  c.  11  South.  Rep.  541; 
Brown  v.  Barnes,  151  Pa.  St.  562;  s. 
c.  31  W.  N.  C.  (Pa.)  179;  25  Atl.  Rep. 
144;  23  Pitts.  L.  J.  (N.  S.)  199;  Jar- 
rett  V.  Atlanta  &c.  R.  Co.,  83  Ga.  347; 
s.  c.  9  S.  E.  Rep.  681;  St.  Louis  &c. 
R.  Co.  V.  Rosenherry,  45  Ark.  256; 
s.  c.  11  S.  W.  Rep.  212;  Savannah 
&c.  R.  Co.  V.  Watts,  82  Ga.  229;  s.  c. 

9  S.  E.  Rep.  129;  Watson  v.  Georgia 
&c.  R.  Co.,  81  Ga.  476;  s.  c.  7  S.  B. 
Rep.  854;  Reibel  v.  Cincinnati  &c.  R. 
Co.,  114  Ind.  476;  s.  c.  17  N.  E.  Rep. 
107;  Pennsylvania  R.  Co.  v.  Lyons, 
129  Pa.  St.  113;  s.  c.  47  Phila.  Leg. 
Int.  179;  41  Am.  &  Eng.  Rail.  Cas. 
154;  25  W.  N.  C.  (Pa.)  6;  18  Atl.  Rep. 
154;  Jones  v.  Chicago  &c.  R.  Co.,  42 
Minn.  183;  s.  c.  43  N.  W.  Rep.  1114; 
7  Rail.  &  Corp.  L.  J.  113;  41  Am.  & 
Eng.  Rail.  Cas.  169;  Minock  v.  De- 
troit &c.  R.  Co.,  97  Mich.  425;  s.  c. 
56  N.  W.  Rep.  780;  Straus  v.  Kansas 
City  &c.  R.  Co.,  75  Mo.  185  (with 
which  compare  Swigert  v.  Hannibal 
&c.  R.  Co.,  75  Mo.  475);  Whelan  v. 
Georgia  &c.  R.  Co.,  84  Ga.  506;   s.  c. 

10  S.  E.  Rep.  1091;  New  York  &c.  R. 
Co.  V.  Enches,  127  Pa.  St.  316;  s.  e. 
17  Atl.  Rep.  991;  Chesapeake  &c.  R. 
Co.  V.  Reeves,  11  Ky.  L.  Rep.  14;  s.  c. 

11  S.  W.  Rep.  464;  Secor  v.  Railroad 
Co.,  10  Fed.  Rep.  15;  Bond  v.  Rail- 
way Co.,  56  Iowa  664;  s.  c.  10  N. 
W.  Rep.  225;   Davis  v.  Railway  Co., 


18  Wis.  175;  Chicago  &c.  R.  Co.  v. 
Bonifield,  104  111.  223,  Walker,  J. 
(under  the  abandoned  doctrine  of 
comparative  negligence) ;  Hoehn  v. 
Chicago  &c.  R.  Co.,  152  III.  223;  s.  c. 

38  N.  E.  Rep.  549;  afe'g  52  111.  App. 
662;  Chicago  &c.  R.  Co.  v.  Landauer, 

39  Neb.  803;  s.  c.  58  N.  W.  Rep.  434 
(presumption  of  negligence  against 
the  passenger) ;  Woolsey  v.  Chicago 
&c.  R.  Co.,  39  Neb.  798;  s.  c.  25  L.  R. 
A.  79;  58  N.  W.  Rep.  444;  Burden  v. 
Lake  Shore  &c.  R.  Co.,  104  Mich. 
101;  s.  c.  62  N.  W.  Rep.  173;  Ohio  &c. 
R.  Co.  v.  Strathon,  78  111.  88;  Illinois 
&c.  R.  Co.  V.  Slatton,  54  111.  133; 
Schiffler  v.  Chicago  &c.  R.  Co.,  96 
Wis.  141;  s.  c.  71  N.  W.  Rep.  97;  8 
Am.  &  Eng.  Rail.  Cas.  (N.  S.)  122; 
Dillingham  v.  Pierce  (Tex.  Civ. 
App.),  31  S.  W.  Rep.  203  (no  off. 
rep.) ;  South  &c.  R.  Co.  v.  Schaufler, 
75  Ala.  136;  Kansas  City  &c.  R.  Co. 
V.  Owens,  58  Ark.  397;  s.  c.  24  S.  W. 
Rep.  1076;  Leslie  v.  Wabash  &c.  R. 
Co.,  80  Mo.  50;  s.  c.  3  West.  Rep. 
824;  Hemmingway  v.  Chicago  &c.  R. 
Co.,  67  Wis.  668;  Illinois  &c.  R.  Co. 
V.  Trail  (Miss.),  25  South.  Rep.  863 
(train  going  eight  miles  an  hour); 
Burgin  v.  Richmond  &c.  R.  Co.,  115 
N.  C.  673;  s.  c.  20  S.  B.  Rep.  473; 
Bast  Tennessee  &c.  R.  Co.  v.  Mas- 
sengill,  15  Lea  (Tenn.)  328;  Victor 
V.  Pennsylvania  R.  Co.,  164  Pa.  St. 
195;  s.  c.  35  W.N.  C.  (Pa.)  473;  SOAtl. 
Rep.  381;  Kelly  v.  Hannibal  &c.  R. 
Co.,  70  Mo.  604;  Delaware  &c.  R.  Co. 
V.  Webster  (Pa.),  4  Cent.  Rep.  638 
(no  off.  rep.);  Scully  v.  New  York 
&c.  R.  Co.,  80  Hun  (N.  Y.)  197;  s.  c. 
61  N.  Y.  St.  Rep.  804;  30  N.  Y.  Supp. 
61;  s.  c.  aff'd  151  N.  Y.  672;  46  N.  E. 
Rep.  1151;  Howell  v.  Illinois  &c.  R. 
Co.,  75  Miss.  242;  s.  c.  36  L.  R.  A. 
545;  21  South.  Rep.  746;  Durham  v. 
Louisville  &c.  R.  Co.,  16  Ky. 
L.  Rep.  757;  s.  c.  29  S.  W.  Rep.  737 
(no  off.  rep.);  Williams  v.  St.  Louis 
&c.  R.  Co.  (Tex.  Civ.  App.),  36  S. 
W.  Rep.  329  (no  off.  rep.);  Pennsyl- 
vania Co.  V.  Hixon,  10  Ind.  App.  520; 
s.  c.  38  N.  E.  Rep.  56;  McDonald  v. 
Boston  &c.  R.  Co.,  87  Me.  466;  s.  c. 
32  Atl.  Rep.  1010;  2  Am.  &  Eng. 
Rail.  Cas.  (N.  S.)  293;  Texas  &c.  R. 
Co.  V.  Woods,  15  Tex.  Civ.  App.  612; 
s.  c.  40  S.  W.  Rep.  846;  Butler  v.  St. 
Paul  &c.  R.  Co.,  59  Minn.  135;  s.  c. 
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stopping  the  train,  or  that  to  remain  on  the  train  would  subject  the 
passenger  to  trouble  and  inconvenience;  but  to  excuse  such  an  act 
and  to  free  the  plaintiff  from  the  charge  of  contributory  negligence, 
there  must  be  a  coercion  or  circumstances  which  do  not  leave  the 
passenger  in  the  free  and  untrammeled  possession  of  his  faculties 
and  judgment.^*'  It  necessarily  follows  that  the  presumption  al- 
ready discussed,"'"  which  makes  a  carrier  of  passengers  liable  for  an 
injury  to  his  passenger  proceeding  from  something  under  the  control 
of  the  carrier,  either  does  not  arise,  or  is  overthrown,  where  the  evi- 
dence shows  that  the  passenger  was  injured  while  alighting  from 
a  moving  railway  train.  ^"°  An  examination  of  the  cases  will  show 
that  some  of  them  hold  that  it  is  negligence  to  attempt  to  alight 
from  a  moving  railway  train,  without  reference  to  time,  place,  speed 
of  the  train,  or  other  circumstances.^"^ 

§  3012.  Cases  in  which  it  was  So  Held.^"^ — The  doctrine  that  there 
can  be  no  recovery  by  reason  of  contributory  negligence  has  also  been 
applied  under  the  following  circumstances: — Where  a  boy  eighteen 
years  old  was  detected  in  the  act  of  riding  on  the  rear  step  of  a 
passenger  train,  and  refused  to  pay  fare  on  the  demand  of  the  con- 
ductor, and  the  conductor  threatened  to  turn  him  over  to  an  officer 
on  reaching  a  particular  station,  and  he  thereupon  jumped  from 
the  train  while  in  motion;^"*  where  a  person  who  was  riding  upon  the 
locomotive  of  a  freight  train,  by  an  agreement  with  the  fireman  that 
he  should  shovel  coal  for  the  privilege  of  riding,  jumped  from  the 
locomotive  while  it  was  running  at  a  dangerous  speed,  because  the 
fireman  told  him  that  he  would  be  arrested  if  found  upon  the  loco- 
motive when  the  train  came  to  a  stop;^°*  where  a  passenger  stepped 
off  the  train  in  the  dark  while  it  was  running  at  the  speed  of  eighteen 
or  twenty  miles  an  hour,  although  the  name  of  his  station  had  been 
called  ;^"°  where  a  boy  seventeen  years  old,  who  had  made  several 

60  N.  W.  Rep.  1090;  Geogagn  v.  New  lie  was  thrown  upon  the  platform 

York  &c.  R.  Co.,  10  App.  Div.  (N.  Y.)  and  hurt, — it  was  held  that  his  own 

454;  s.  c.  42  N.  Y.  Supp.  205.  negligence  prevented  him  from  re- 

"^  Soloman  v.   Manhattan  R.   Co.,  covering  damages:     Secor  v.  Toledo 

103  N.  Y.  437;  s.  c.  4  Cent.  Rep.  778.  &c.  R.  Co.,  10  Fed.  Rep.  15  (opinion 

^Ante,  §  2757.  by  Drummond,  J.). 

'^  Chicago  &c.  R.  Co.  v.  Landauer,  ^  This  section  is  cited  in  §  3017. 

39  Neb.  803;  s.  c.  58  N.  W.  Rep.  434.  =»' Burden  v.   Lake   Shore  &c.  R. 

""Ohio  &c.  R.  Co.  V.  Strathon,  78  Co.,  104  Mich.  101;   s.  c.  62  N.  W. 

111.  88;  Illinois  &c.  R.  Co.  v.  Slatton,  Rep.  173. 

54  111.  133;    Chicago  &c.  R.  Co.  v.  ="*Woolsey  v.  Chicago  &c.  R.  Co., 

Randolph,  53  111.  510.     Accordingly,  39  Neb.  798;  s.  c.  25  L.  R.  A.  79;  58 

where    a    passenger    attempted    to  N.  W.  Rep.  444. 

alight  from  the  train  before  it  had  '""Louisville  &c.  R.  Co.  v.  Depp, 

stopped  opposite  the  platform,  when  17  Ky.  L.  Rep.  1049;  s.  c.  33  S.  W. 

the  train  was  moving  very  slowly.  Rep.  417  (not  to  be  rep.), 
and  it  made  a  sudden  jerk,  by  which 
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journeys  alone,  jumped  from  a  moving  train,  although  the  conductor 
had — ^but,  as  the  court  held,  without  authority — promised  that  the 
train  would  slow  up  at  the  point  where  the  boy  wished  to  alight,  which 
was  not  a  place  at  which  the  train  was  scheduled  to  stop;'""  where 
a  trespassing  boy,  nearly  thirteen  years  of  age,  who  was  expert  in 
jumping  off  trains,  attempted  to  get  off  a  train  when  it  was  running 
at  the  rate  of  twenty  miles  an  hour,  although  the  train  was  running 
at  an  unlawful  rate  of  speed,  and  in  violation  of  a  promise  made 
by  the  engineer  to  the  boy;'"'  where  a  boy,  who  had  been  carried 
past  the  station  of  his  destination,  attempted  to  alight  while  the  train 
was  running  at  from  six  to  ten  miles  an  hour,  in  the  absence  of 
circumstances  disclosing  any  immediate  necessity  for  him  to  leave  th» 
train,  other  than  a  desire  to  leave  it  at  his  point  of  destination ;'°' 
where  a  passenger  jumped  from  a  moving  train,  which  failed  to  stop 
at  his  destination,  because  he  was  on  his  way  home  to  see  his  child 
who  was  in  a  dying  condition,  he  not  having  been  commanded  or 
invited  to  leave  the  train  by  any  agent  or  servant  of  the  company, 
and  the  attempt  to  do  so  was  not  obviously  dangerous;'""  where  a 
female  passenger  attempted  to  alight  from  the  train  while  in  mo- 
tion, after  it  had  come  to  a  momentary  stop  before  reaching  her  sta- 
tion, where  those  in  charge  of  the  train  had  no  knowledge  of  her 
intention  to  leave  it,  although,  before  the  train  had  come  to  a  stop, 
they  had  called  out  the  name  of  her  station  ;*°"  where  a  freight  train, 
according  to  custom,  was  running  past  the  platform  of  the  station 
without  stopping,  in  order  to  allow  a  train  to  pass  from  a  side  track 
in  the  opposite  direction,  and,  while  passing  the  platform,  a  passen- 
ger jumped  to  the  platform  and  was  injured;*"^  where  a  passenger 
jumped  from  a  railway  train  in  the  dark,  while  it  was  moving  at 
the  rate  of  twelve  miles  an  hour,  there  being  no  circumstances  of 
emergency  or  constraint;*"^  where  a  passenger,  incumbered  with 
hand  baggage,  alighted  from  a  train  moving  at  the  rate  of  six  miles 
an  hour  on  a  dark  night,  before  it  had  reached  the  station  platform 

^^  Schiffler  v.  Chicago  &c.  R.  Co.,  Rep.  1151.    See,  also,  Kelly  v.  Han- 

96  Wis.  141;  s.  c.  71  N.  W.  Rep.  97;  nibal  &c.  R.  Co.,  70  Mo.  604;   Lake 

8  Am.  &  Bng.  Rail.  Cas.  (N.  S.)  122.  Shore  &c.  R.  Co.  v.  Bangs,  47  Mich. 

The  decision  seems  to  be  untenable.  470. 

The  promise  of  the  conductor  to  the  ^  Burgin  v.  Richmond  &c.  R.  Co., 

boy   was  the   promise   of   the   com-  115  N.  C.  673;  s.  c.  20  S.  E.  Rep.  473. 

pany,  unless  it  was  a  case  of  collu-  ""Victor  v.  Pennsylvania  R.  Co., 

sion:    Post,  §  3322.  164  Pa.   St.  195;    s.  c.  35  "W.  N.  C. 

="  Howell  V.  Illinois  &c.  R.  Co.,  75  (Pa.)  473;  30  Atl.  Rep.  381. 

Miss.  242;   s.  c.  36  L.  R.  A.  545;   21  ™Hemmingway  v.  Chicago  &c.  R. 

South.  Rep.  746.  Co.,  67  Wis.  668. 

'»» Scully  v.  New  York  &c.  R.  Co.,  *"  Kansas  City  &c.  R.  Co.  v.  Ow- 

80  Hun  (N.  Y.)  197;  s.  c.  61  N.  Y.  ens,  58  Ark.  397;  s.  c.  24  S.  W.  Rep. 

St.     Rep.     804;    30     N.     Y.     Supp.  1076. 
61;  s.  c.  afE'd  151  N.  Y.  672;  46  N.  E. 
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where  he  was  to  get  off,  he  being  familiar  with  the  place,  and  having 
no  reason  to  believe  that  the  train  would  not  stop  at  the  platform 
as  usual,^nor  would  the  advice  of  the  conductor  excuse  such  negli- 
gence f°^  where  a  father  had  gone  upon  the  train  to  assist  his  daugh- 
ter with  her  valise,  and,  after  the  train  had  stopped  a  reasonable  time 
to  allow  him  to  alight,  and  he  gave  no  notice  to  the  trainmen  of  his 
purpose  to  do  so,  and  the  train  started,  and,  after  it  had  acquired  a 
rapid  motion,  he  jumped  from  it  of  his  own  volition  f^*  where  a  per- 
son was  injured  in  alighting  from  a  train  between  stations,  while 
it  was  running  at  its  ordinary  speed.*""* 

§  3013.  Conclusion  from  these  Cases  Eestated.*"' — The  conclusion 
from  these  and  many  other  cases  seems  to  be  that,  for  a  person  to 
jump  from  a  railway  train  while  it  is  moving  at  a  considerable  speed, 
not  being  commanded,  advised,  or  required  to  do  so  by  any  of  the 
servants  of  the  company,  and  the  act  not  being  necessary,  or  seem- 
ingly necessary,  to  avoid  an  impending  danger,  is  negligence  of  such 
an  obvious  character  that  the  judge  may  direct  a  nonsuit  or  a  verdict 
for  the  defendant;*"^  and  that  this  is  so,  although  the  passenger 
has  been  carried  past  his  place  of  destination  through  the  negli- 
gence of  the  carrier,  and  although  it  may  be  necessary  for  him  to 
leave  the  train  at  that  place  in  order  to  relieve  the  distress  of  others 
on  account  of  his  absence.*"*  Although  the  direction  or  advice  of 
the  conductor,  or  other  trainman,  may  influence  the  question  and 
operate  to  take  it  to  the  jury,  yet  it  seems  to  be  a  sound  statement 
of  the  law  of  this  subject  that  a  passenger  can  not  recover  for  personal 
injuries  sustained  by  alighting  from  a  moving  car,  either  with  or 
without  the  direction  of  the  conductor,  if  the  rapid  motion  of  the  car 
would  make  it  seem  likely  to  an  ordinarily  prudent  man  that  it 
would  be  dangerous  to  alight.*"*  On  the  contrary,  it  is  a  proposi- 
tion equally  sound  that  a  passenger  is  not  guilty  of  negligence  per  se 
in  jumping  from  a  moving  train  by  the  advice  or  order  of  the  con- 
ductor or  other  authorized  servant  of  the  carrier,  on  whose  opinion 
or  judgment  in  the  matter  he  has  a  right  to  rely,  if  the  danger  of 
such  act  is  not  apparent  to  a  man  of  ordinary  prudence.*^" 

™  South  &c.  R.  Co.  V.  Schaufler,  75  *"  Leslie  v.  Wabash  &c.  R.  Co.,  88 

Ala.  136.  Mo.  50;  s.  c.  3  West.  Rep.  824. 

'"Dillingham  v.  Pierce  (Tex.  Civ.  ""Lake  Shore  &c.  R.  Co.  v.  Bangs, 

App.),  31   S.  W.  Rep.  203    (no  off.  47  Mich.  470. 

rep.).    See,  also,  Texas  &c.  R.  Co.  v.  *"  Sanders  v.  Southern  R.  Co.,  107 

McGilvary    (Tex.  Civ.  App.),  29  S.  Ga.  132;  s.  c.  32  S.  E.  Rep.  840;  14 

W.  Rep.  67  (no  off.  rep.).  Am.  &  Eng.  Rail.  Cas.   (N.  S.)   281. 

*'"  High  V.  International  &c.  R.  Co.  "°  International    &c.     R.     Co.    v. 

(Tex.  Civ.  App.),  55  S.  W.  Rep.  526.  Rhoades,  21  Tex.  Civ.  App.  459;  s.  c. 

*"This  section  is  cited  in  §  3017.  51  S.  W.  Rep.  517;  rehearing  denied 
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§  3014.    Is  Prima  Facie  Evidence  of  Negligence  Taking  ftnestion  to 

Jury.^" — Doubtless  a  general  consensus  of  judicial  opinion  could 
be  collected  in  favor  of  the  proposition  that,  unless  the  passenger  is 
impelled  by  urgent  circumstances,  it  is  prima,  facie  evidence  of  negli- 
gence for  him  to  attempt  to  alight  from  a  moving  train,*^^  unless  it 
is  moving  very  slowly. ^^^  Where  the  doctrine  prevails  that  the  fact 
that  the  passenger  sustained  the  injury  in  jumping  from  a  train 
while  in  motion  creates  a  prima  facie  inference  of  negligence,  then  it 
follows  that  the  burden  rests  upon  the  passenger  of  excusing  the  act 
by  showing  that  it  was  consistent  with  the  exercise  of  due  care  on 
his  part  under  the  circumstances.  Whether  his  evidence  presents 
such  an  excuse  will  ordinarily  be  a  question  for  the  jury;*^*  but  it 
is  equally  plain  on  principle  that  it  will  be  a  question  for  the  judge 
where  the  evidence  presented  by  him  has  no  tendency  to  excuse  the 
act  as  matter  of  law.  But  it  is  to  be  constantly  kept  in  mind  that, 
according  to  the  weight  of  judicial  authority,  the  mere  act  of  alight- 
ing from  a  railway  train  while  in  motion  creates  no  presumption  of 
negligence  in  the  sense  in  which  the  expression  is  here  used,  but 
leaves  the  question  open  for  determination  by  the  jwry.'^'^^ 

§  3015.  When  not  Negligence  to  Leap  from  a  Railway  Train  in 
Motion.*^^ — On  the  other  hand,  it  can  not  be  said,  under  all  circum- 
stances, as  a  mere  conclusion  of  law,  that  a  passenger  on  a  railway 
train  is  imputable  with  contributory  negligence  from  the  fact  of  his 
attempting  to  alight  from  the  train  while  in  motion.*^'     Though  it 

52  S.  W.  Rep.  979.    See,  also,  Dela-        "'Jones  v.  Chicago  &c.  R.  Co.,  42 

ware  &c.  R.   Co.  v.  Webster   (Pa.),  Minn.  183;  s.  c.  43  N.  W.  Rep.  1114; 

4  Cent.  Rep.  638  (even  while  train  7  Rail.  &  Corp.  L.  J.  113;  41  Am.  & 
was  moving  rapidly) ;  Lewis  V.  Del-  Eng.  Rail.  Cas.  169 ;  McLarin  v.  At- 
aware  &c.  Canal  Co.,  145  N.  Y.  508;  lanta  &c.  R.  Co.,  85  Ga.  504;  s.  c.  11 
s.  c.  65  N.  Y.  St.  Rep.  374;  40  N.  B.  S.  B.  Rep.  840;  Western  &c.  R.  Co. 
Rep.  248;  rev'g  s.  c.  80  Hun  (N.  Y.)  v.  Goodwin,  105  Ga.  237. 

192;  61  N.  Y.  St.  Rep.  773;  30  N.  Y.  '"Shannon  v.  Boston  &e.  R.  Co., 
Supp.  28  (passenger  on  wrong  78  Me.  52;  s.  c.  1  N.  Bng.  Rep.  681. 
train,  gets  off  by  direction  of  con-  ™  Pennsylvania  Co.  v.  Marion,  123 
ductor,  train  moving  slowly);  Wat-  Ind.  415;  s.  c.  23  N.  E.  Rep.  973; 
kins  V.  Raleigh  &c.  R.  Co.,  116  N.  C.  7  L.  R.  A.  687;  Pennsylvania  R. 
961;  s.  c.  21  S.  E.  Rep.  409  (gets  ofC  Co.  v.  Lyons,  129  Pa.  St.  113;  s.  c. 
at  direction  of  conductor— no  ap-  18  Atl.  Rep.  759;  47  Phila.  Leg.  Int. 
pearance  of  danger  in  locality  or  in  179;  41  Am.  &  Bng.  Rail.  Cas.  154;  25 
speed  of  train);  Baltimore  &c.  R.  W.  N.  C.  (Pa.)  6;  Covington  v.  West- 
Co.  V.  Leapley,  65  Md.  571  (train  ern  &c.  R.  Co.,  81  Ga.  274;  s.  c.  6  S.  B. 
slowed  up  instead  of  stopping-—  Rep.  593;  Taylor  v.  Missouri  &c.  R. 
woman  loaded  with  bundles  was  told  Co.,  26  Mo.  App.  336;  Central  R.  &c. 
by  conductor  to  jump  off);  Interna-  Co.  v.  Miles,  88  Ala.  256;  s.  c.  fl 
tional  &c.  R.  Co.  v.  Hassell,  62  Tex.  South.  Rep.  696;  41  Am.  &  Bng. 
256.  Rail.  Cas.  149. 

"» This  section  is  cited  in  §  3017.  ■""  This  section  is  cited  in  §  3594. 

"^  Soloman  v.   Manhattan  R.   Co.,  *"  Raben  v.  Central  &c.  R.  Co.,  74 

103  N.  Y.  437;  s.  c.  4  Cent.  Rep.  778.  Iowa  732. 
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is  no  doubt  presumptive  or  prima  facie  evidence  of  negligence, — 
yet  circumstances  may,  and  frequently  do,  exist  which  will  excuse 
the  act  and  make  it  a  question  for  the  jury.*^^     It  is  so  if  the  neces- 


"■'  Crissey  y.  Hestonville  &c.  R. 
Co.,  75  Pa.  St.  83;  Merritt  v.  New 
York  &c.  R.  Co.,  162  Mass.  326;  s.  c. 
38  N.  B.  Rep.  447;  Western  &c.  R. 
Co.  V.  Herold,  74  Md.  510;  s.  c.  22 
Atl.  Rep.  323;  Chicago  &c.  R.  Co.  v. 
Hyatt,  48  Neb.  161;  s.  c.  4  Am.  & 
Bng.  Rail.  Cas.  (N.  S.)  44;  67  N.  W. 
Rep.  8;  Leslie  v.  Wabash  &c.  R.  Co., 
88  Mo.  50;  Taylor  v.  Missouri  &c.  R. 
Co.,  26  Mo.  App.  336;  Galveston  &e. 
R.  Co.  V.  Smith,  59  Tex.  406;  South- 
ern R.  Co.  V.  Mitchell,  98  Tenn.  27; 
s.  c.  40  S.  W.  Rep.  72;  Texas  &c.  R. 
Co.  V.  Bagwell,  3  Tex.  Civ.  App.  256; 
s.  c.  22  S.  W.  Rep.  829;  Interna- 
tional &c.  R.  Co.  V.  Satterwhite,  15 
Tex.  Civ.  App.  102;  s.  c.  38  S.  W. 
Rep.  401;  Atchison  &c.  R.  Co.  v. 
Hughes,  55  Kan.  491;  s.  c.  40  Pac. 
Rep.  919;  Shannon  v.  Boston  &c.  R. 
Co.,  78  Me.  52;  s.  c.  1  N.  Eng.  Rep. 
681;  McAlan  V.  New  York  &c.  Bridge, 
60  N.  Y.  Supp.  176;  s.  c.  43  App.  Div. 
(N.  Y.)  374;  Little  Rock  &c.  R.  Co.  v. 
Atkins,  46  Ark.  423;  Chicago  &c.  R. 
Co.  V.  Byrum,  153  111.  131;  s.  c.  38 
N.  E.  Rep.  578;  McDonald  v.  Kansas 
City  &c.  R.  Co.,  127  Mo.  38;  s.  c.  29 
S.  W.  Rep.  848; 'Missouri  &c.  R.  Co. 
v.  Meyers  (Tex.  Civ.  App.),  35  S.  W. 
Rep.  421  (no  off.  rep.) ;  Birming- 
ham &c.  R.  Co.  V.  James,  121  Ala. 
120;  Sanders  v.  Southern  R.  Co.,  107 
Ga.  132;  Watkins  v.  Birmingham 
R.  &c.  Co.,  120  Ala.  147;  Missouri 
&c.  R.  Co.  V.  Overfield,  19  Tex. 
Civ.  App.  440^.  Mensing  v.  Mich- 
igan &c.  R.  Co.,  117  Mich.  606; 
International  &c.  R.  Co.  v.  Sat- 
terwhite,  19  Tex.  Civ.  App.  170; 
Louisville  &c.  R.  Co.  v.  Crunk,  119 
Ind.  542;  s.  c.  21  N.  E.  Rep.  31; 
Texas  &c.  R.  Co.  v.  Urteaga  (Texas 
Civ.  App.),  25  S.  W.  Rep.  1033  (no 
off.  rep.) ;  Stager  v.  Ridge  Ave.  &c. 
R.  Co.,  119  Pa.  St.  70;  s.  c.  11  Cent. 
Rep.  428;  12  Atl.  Rep.  821;  21  W. 
N.  C.  131;  Fort  Worth  &c.  R.  Co.  v. 
Viney  (Tex.  Civ.  App.),  30  S.  W. 
Rep.  252  (no  off.  rep.)  (woman 
about  to  be  carried  away  from  her 
baby,  was  told  by  the  brakeman  to 
"jump  quick") ;  International  &c.  R. 
Co.  V.  Rhoades,  21  Tex.  Civ.-  App. 
459;  s.  c.  51  S.  W.  Rep.  517;  rehear- 
ing denied  52  S.  W.  Rep.  979;  Dela- 
ware &c.  R.  Co.  V.  Webster  (Pa.),  4 


Cent.  Rep.  638  (even  while  train 
moving  rapidly) ;  Lewis  v.  Delaware 
&c.  Canal  Co.,  145  N.  Y.  508;  s.  c.  65 
N.  Y.  St.  Rep.  374;  40  N.  E.  Rep. 
248;  rev'g  s.  c.  80  Hun  (N.  Y.)  192; 
61  N.  Y.  St.  Rep.  773;  30  N.  Y.  Supp. 
28;  Watkins  v.  Raleigh  &c.  R.  Co., 
116  N.  C.  961;  s.  c.  21  S.  E.  Rep.  409; 
Baltimore  &c.  R.  Co.  v.  Leapley,  65 
Md.  571;  International  &c.  R.  Co.  v. 
Hassell,  62  Tex.  256;  Brashear  v. 
Houston  &c.  R.  Co.,  47  La.  An.  735; 
s.  c.  17  South.  Rep.  260;  Bartholo- 
mew V.  New  York  &c.  R.  Co.,  102 
N.  Y.  716;  s.  c.  3  Cent.  Rep.  747; 
McSloop  V.  Richmond  &c.  R.  Co.,  59 
Fed.  Rep.  431;  Daly  v.  Central  R.  Co., 
26  App.  Div.  (N.  Y.)  200;  s.  c.  49  N. 
Y.  Supp.  901;  Jacob  v.  Flint  &c.  R. 
Co.,  105  Mich.  450;  s.  c.  2  Det.  L.  N. 
165;  63  N.  W.  Rep.  502;  Brodie  v. 
Carolina  &c.  R.  Co.,  46  S.  C.  203;  s.  c. 
24  S.  E.  Rep.  180;  Sanderson  v.  Mis- 
souri &c.  R.  Co.,  64  Mo.  App.  655; 
s.  c.  2  Mo.  App.  Rep.  1169;  Odom  v. 
St.  Louis  &c.  R.  Co.,  45  La.  An.  1201; 
s.  c.  14  South.  Rep.  734;  Richmond 
v.  Quincy  &c.  R.  Co.,  49  Mo.  App. 
104;  Ploytrupe  v.  Boston  &c.  R.  Co., 
163  Mass.  152;  s.  c.  39  N.  E.  Rep. 
797;  Taber  v.  Delaware  &c.  R.  Co., 
71  N.  Y.  489;  Boss  v.  Providence  &c. 
R.  Co.,  15  R.  I.  149;  s.  c.  1  N.  Eng. 
Rep.  39;  Chicago  &c.  R.  Co.  v.  By- 
rum,  48  111.  App.  41;  Illinois  &c.  R. 
Co.  V.  Wittaker  (Ky.),  57  S.  W.  Rep. 
465  (no  off.  rep.);  Martin  v.  St. 
Louis  &c.  R.  Co.  (Tex.  Civ.  App.), 
56  S.  W.  Rep.  1011;  New  York  &c. 
R.  Co.  V.  Coulbourn,  69  Md.  360;  s. 
c.  1  L.  R.  A.  541;  16  Atl.  Rep.  208; 
Benton  v.  Chicago  &c.  R.  Co.,  55 
Iowa  496;  Chicago  &c.  R.  Co.  v.  Ar- 
nol,  144  111.  261;  s.  e.  19  L.  R.  A. 
313;  33  N.  E.  Rep.  204;  Suber  v. 
Georgia  &c.  R.  Co.,  96  Ga.  42;  s.  c. 
23  S.  E.  Rep.  387;  Morgan  v.  South- 
ern  &c.  R.  Co.,  95  Cal.  501;  s.  c.  36 
Pac.  Rep.  601;  St.  Louis  &c.  R.  Co. 
V.  Finley,  79  Tex.  85;  s.  c.  15  S.  W. 
Rep.  266;  Philadelphia  &c.  R.  Co. 
V.  Anderson,  72  Md.  519;  s.  c.  20 
Atl.  Rep.  2;  8  L.  R.  A.  673;  Green  v. 
Middlesex  &c.  R.  Co.,  53  N.  Y.  Supp. 
500;  s.  c.  31  App.  Div.  (N.  Y.)  412; 
Gulf  &c.  R.  Co.  V.  Brown,  4  Tex.  Civ. 
App.  435;  s.  c.  23  S.  W.  Rep.  618; 
Pennsylvania  R.  Co.  v.  Peters,  116 
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sity,  real  or  apparent,  of  leaving  the  train  while  in  motion,  has  been 
put  upon  the  passenger  by  the  negligence  or  other  unlawful  act  of 
the  carrier,  and  the  circumstances  are  such  that  the  making  of  the 
attempt  ought  not  to  be  imputed  to  the  want  of  ordinary  or  reason- 
able care  on  the  part  of  the  passenger  for  his  own  safety,''^' — in 
which  case  the  question  whether  the  passenger  has  been  guilty  of 
contributory  negligence  will  generally  be  a  question  for  a  jury.  For 
instance,  to  step  from  a  car  not  yet  beyond  the  platform,  and  whose 
motion  is  so  slight  as  to  be  almost  or  quite  imperceptible,  may  not  be 
negligence,  and  whether  it  is  or  not  is  for  the  jury  to  decide  from 
the  physical  condition  of  the  person  and  all  the  attendant  circum- 
stances ■*^°  or  it  may  be  a  matter  of  such  necessity  that  the  passenger 
should  leave  the  train  that  he  will  be  justified  in  making  the  at- 
tempt ;*^^  or  the  passenger  may  act  under  the  command  or  advice  of 
the  company's  agents  in  so  doing  ;*^^  or  may  be  assisted  ofE  by  the  com- 
pany's servants.*^^  In  determining  the  question  of  contributory 
negligence, — that  is  to  say,  whether  the  passenger  acted  prudently  or 
recklessly, — the  age,  sex,  and  physical  condition  of  the  passenger  in- 
jured while  attempting  to  alight  from  a  moving  train,  are  circum- 


Pa.  St  206;  s.  c.  9  Atl.  Rep.  317;  19 
W.  N.  C.  (Pa.)  418;  Eddy  v.  Still,  3 
Tex.  Civ.  App.  346;  s.  c.  22  S.  W. 
Rep.  525;  St.  Louis  &c.  R.  Co.  v. 
Baker,  67  Ark.  531;  s.  c.  55  S.  W. 
Rep.  941;  Nichols  v.  Dubuque  &c. 
R.  Co.,  68  Iowa  732;  Louisville  &c. 
R.  Co.  V.  Holsapple,  12  Ind.  App. 
301;  s.  c.  38  N.  E.  Rep.  1167;  Louis- 
ville &c.  R.  Co.  V.  Bean,  9  Ind.  App. 
240;  s.  c.  36  N.  E.  Rep.  443;  Buck  v. 
Manhattan  R.  Co.,  32  N.  Y.  St.  Rep. 
51;  s.  c.  10  N.  Y.  Supp.  107;  s.  c. 
affd  134  N.  Y.  589;  31  N.  E.  Rep. 
628. 

"'  St.  Louis  &c.  R.  Co.  V.  Cantrell, 
37  Ark.  519,  526;  Cousins  v.  Lake 
Shore  &c.  R.  Co.,  96  Mich.  386;  s.  c. 
56  N.  W.  Rep.  14;  Franklin  v.  South- 
ern &c.  R.  Co.,  85  Cal.  63;  s.  c.  24 
Pac.  Rep.  723;  Treat  v.  Boston  &c. 
R.  Co.,  131  Mass.  371. 

*-"  Doss  V.  Missouri  &c.  R.  Co.,  59 
Mo.  27;  Illinois  &c.  R.  Co.  v.  Able, 
59  111.  131;  Kentucky  &c.  R.  Co.  v. 
Dills,  4  Bush  (Ky.)  593.  These 
principles  were  recognized  in  Price 
V.  St.  Louis  &c.  R.  Co.,  72  Mo.  414, 
and  instructions  which  had  been 
given  to  the  jury  were  criticised  in 
the  light  of  them.  To  the  same  ef- 
fect see  Straus  v.  Kansas  City  &c. 
R.  Co.,  75  Mo.  185;  Swigert  v.  Han- 
nibal &c.  R.  Co.,  75  Mo.  475. 
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"'  Pennsylvania  R.  Co.  v.  Kilgore, 
32  Pa.  St.  292;  Lloyd  v.  Hannibal  &c. 
R.  Co.,  53  Mo.  509. 

*^^  Georgia  R.  &c.  Co.  v.  McCurdy, 
45  Ga.  288;  Lambeth  v.  North  Caro- 
lina R.  Co.,  66  N.  C.  494;  Lovett  v. 
Salem  R.  Co.,  9  Allen  (Mass.)  557; 
Filer  v.  New  York  &c.  R.  Co.,  68 
N.  Y.  124;  s.  c.  59  N.  Y.  351;  49  N. 
Y.  47;  Pennsylvania  R.  Co.  v.  Mc- 
Closkey's  Administrator,  23  Pa.  St. 
526;  International  &c.  R.  Co.  v.  Has- 
sell,  62  Tex.  256;  Baltimore  &c.  R. 
Co.  V.  Leapley,  65  Md.  571;  Watkins 
V.  Raleigh  &c.  R.  Co.,  116  N.  C.  961; 
s.  c.  21  S.  B.  Rep.  409;  Lewis  v.  Dela- 
ware &c.  Canal  Co.,  145  N.  Y.  508; 
s.  c.  65  N.  Y.  St.  Rep.  374;  40  N.  B. 
Rep.  248;  rev'g  s.  c.  80  Hun  (N.  Y.) 
192;  61  N.  Y.  St.  Rep.  773;  30  N.  Y. 
Supp.  28;  Delaware  &c.  R.  Co.  v. 
Webster  (Pa.),  4  Cent.  Rep.  638; 
International  &c.  R.  Co.  v.  Rhoades, 
21  Tex.  Civ.  App.  459;  s.  c.  51  S.  W. 
Rep.  517;  rehearing  denied  52  S.  W. 
Rep.  979;  Fort  Worth  &c.  R.  Co.  v. 
Viney  (Tex.  Civ.  App.),  30  S.  W. 
Rep.  252  (no  off.  rep.);  Texas  &c. 
R.  Co.  V.  Urteaga  (Tex.  Civ.  App.), 
25  S.  W.  Rep.  1035  (no  off.  rep.). 

«=  Columbus  &c.  R.  Co.  v.  Powell, 
40  Ind.  37. 
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stances  necessarily  afEecting  his  or  her  safety,  and  should  be  con- 
sidered by  the  jury  in  connection  with  all  other  circumstances  in 
proof."* 

§  3016.  How  in  the  Case  of  Women. — ^Women,  as  a  general  rule, 
are  less  capable  of  performing  such  a  feat  with  safety  than  are  men, 
as  the  nature  of  their  wearing  apparel  obstructs  the  free  movement 
of  their  limbs.  It  has  accordingly  been  reasoned  that  it  is  negli- 
gence for  a  woman  to  attempt  to  alight  from  a  moving  train,  how- 
ever carefully  she  may  make  the  attempt.  *^^  Contributory  negligence 
has  been  imputed  to  women,  as  matter  of  law,  where  they  were  in- 
jured in  attempting  to  alight  from  moving  railway  trains  under  the 
following  circumstances: — Where  a  woman  attempted  to  alight  un- 
aided, with  heavy  bundles  in  her  arms,  where  the  step  of  the  car  was 
more  than  two  feet  above  the  station  platform,  and  the  train  was  in 
motion  and  increasing  its  speed,  although  she  did  so  from  the  fear 
that  she  Avould  be  carried  beyond  her  station ;*^^  where,  the  train 
not  having  stopped  for  a  reasonable  time  at  the  station  to  allow  the 
passengers  to  alight,  a  female  passenger  undertook,  although  warned 
not  to  do  so,  to  get  ofE  after  the  train  had  started  ;*^^  where  a  woman 
seventy-five  years  old  attempted  to  alight  from  a  railway  train  while 
it  was  in  motion.''^*  But  it  is  obvious  that  there  can  be  no  hard- 
and-fast  rule  of  law  that  it  is  negligence  for  a  female  passenger  to 
attempt  to  alight  from  a  moving  railway  train,  any  more  than  there 
can  be  in  the  case  of  a  male  passenger.  The  courts  have  refused  to 
impute  negligence  to  women  injured  under  such  circumstances,  but 
have  left  the  question  to  the  determination  of  a  jury  in  the  fol- 
lowing cases : — Where  a  female  passenger,  with  an  infant  in  her  arms, 
attempted  to  alight  after  the  car  had  resumed  its  motion,  when,  the 
car  having  started  while  she  was  on  the  steps,  she  was  compelled  to 
choose  between  the  danger  of  stepping  ofE  or  of  being  thrown  off 
while  trying  to  re-enter  the  car;*^^  where  a  train  started  out  as  a  fe- 
male passenger  was  in  the  act  of  alighting,  and  she  was  thrown  down 
and  injured;*^"  where,  when  a  female  passenger  had  one  foot  on 
the  lower  step,  and  the  other  off,  in  the  act  of  alighting,  the  train 

"*  Little  Rock  &c.  R.  Co.  v.  Tank-  '^  Jewell  v.  Chicago  &c.  R.  Co.,  54 

ersly,  54  Ark.  25;  s.  c.  14  S.  W.  Rep.  Wis.  610;  s.  c.  41  Am.  Rep.  65. 

1099.  ^  Illinois  &c.  R.  Co.  v.  Kennicott, 

*==  Cincinnati  &c.  R.  Co.  v.  Dufrain,  68  111.  App.  90. 

36  111.  App.  352;   Defoe  v.  St.  Paul  «» Odom  v.  St.  Louis  &c.  R.  Co., 

&c.  R.  Co.,  65  Minn.  319;  s.  c.  68  N.  45  La.  An.  1201;  s.  c.  14  South.  Rep. 

W.  Rep.  35.  734. 

*=»  Toledo  &c.  R.  Co.  v.  Wingate,  ""Caruth  v.  Texas  &c.  R.  Co.,  45 

143  Ind.  134;  s.  c.  42  N.  B.  Rep.  477.  La.  An.  1228;   s.  c.  14  South.  Rep. 

736. 
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started  up  ;^'^  where  a  female  passenger  attempted  to  alight  after  tho 
train  had  moved  half  the  length  of  a  car,  she  believing  that  she 
could  do  so  in  safety,  considering  the  speed  of  the  train,  although 
she  may  have  apprehended  "possible  danger"  from  so  doing, — the 
question  being  vi^hether  she  acted  as  a  prudent  person  vrould  have 
done  under  similar  circumstances,  and  the  view  being  that  mere 
knowledge  on  the  part  of  a  passenger  that  he  is  in  danger  of  falling 
in  the  act  of  alighting,  does  not  make  the  act  contributory  negligence 
as  matter  of  law;^'^  where  a  woman  passenger  on  a  railway  train 
jumped  from  the  lowest  step  of  the  platform  of  the  passenger  car 
to  the  ground,  a  distance  of  two  and  a  half  or  three  feet,  after  the 
conductor  had  called  out  "all  ofE  for"  [naming  the  place  of  destina- 
tion], and  she  tried  to  reach  the  ground  by  stepping  down,  no  stool 
having  been  placed  on  the  ground  to  assist  her,  and  no  offer  having 
been  made  by  any  of  the  trainmen  to  help  her  down;*^^  where  a 
woman  seventy-six  years  old,  weighing  two  hundred  pounds,  in  order 
to  avoid  being  carried  beyond  her  destination,  attempted  to  alight 
from  a  slowly  moving  train,  which  had  started  forward  without 
allowing  her  a  reasonable  time  to  get  ofE;*^*  where,  in  order  to  avoid 
being  carried  past  her  station,  a  female  passenger  stepped  off  the 
car  in  the  dark  at  a  cattle-guard,  when  the  train  was  going  at  the 
rate  of  three  or  four  miles  an  hour,  and  the  brakeman,  who  was 
standing  on  the  car  platform,  made  no  objection  to  her  alighting;*'^ 
where  a  girl  eighteen  years  old,  travelling  alone,  who  had  travelled 
on  the  cars  before  over  the  same  road,  expected  that  a  brakeman  would 
help  her  to  alight,  and  was  surprised  that  he  did  not,  and  attempted 
to  alight  alone  while  the  train  was  moving  at  the  rate  of  four  miles 
per  hour,  and  was  injured.*^^ 

™  Sanderson   v.    Missouri    &c.    R.  passenger,    in   the   exercise   of   due 

Co.,  64  Mo.  App.  655;  s.  c.  2  Mo.  App.  diligence,  to  get  off  in   safety,   the 

Rep.  1169.  court  assumed  that  it  did  not,  and 

■"-  Sanderson   v.    Missouri    &c.    R.  that   the    company   was    negligent; 

Co.,  supra.  but  yet,  as  the  passenger  passed  out 

™  Brodie  v.   Carolina  &c.  R.   Co.,  of  the  car  and  went  down  onto  the 

46  S.  C.  203;  s.  c.  24  S.  E.  Rep.  180.  steps    of    the    platform,    and    from 

™  Southern  R.  Co.  v.  Mitchell,  98  thence  stepped  or  jumped  onto  the 

Tenn.  27;  s.  c.  40  S.  W.  Rep.  72.  platform   of   the   station   while   the 

"'"  Jacob  V.  Flint  &c.  R.  Co.,  105  train  was  in  motion,  contrary  to  the 

Mich.  450;  s.  c.  2  Det.  L.  N.  156;  63  warning  of  the  brakeman   and  by- 

N.  W.  Rep.  502.  standers  who  were  present, — it  was 

'*■  Jacob  V.  Flint  &c.  R.  Co.,  supra,  held  that  she  must  be  deemed  guilty 
The  court  ruled  that  she  was  sub-  of  negligence  which  materially  con- 
ject  to  the  ordinary  rules  of  con-  tributed  to  the  injury  complained  of, 
tributory  negligence  applicable  to  and  that  special  findings  to  the  con- 
cases  of  passengers  alighting  from  trary  by  the  jury  were  not  sup- 
moving  trains.  So,  where  the  evi-  ported  by  the  evidence:  Jewell  v. 
dence  was  conflicting  as  to  whether  Chicago  &c.  R.  Co.,  54  Wis.  610;  s.  c. 
the  train  stopped  for  a  sufficient  13  Reporter  767. 
length  of  time  to  enable  a  female 
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§  3017.  Where  the  Train  has  Stopped  a  Sufficient  Time  for  the 
Passenger  to  Alight.*^^ — ^As  already  seen/^^  the  courts  generally 
concur  in  the  view  that  a  railway  passenger  carrier  discharges  his 
duty  to  the  passenger  in  affording  him  an  opportunity  to  alight  at 
the  place  of  his  destination,  when  he  stops  his  train  opposite  the 
station  platform,  or  at  some  other  suitable  place,  for  a  sufficient 
length  of  time  to  enable  all  the  passengers  intending  to  alight  at  that 
station  to  do  so,  and  when  he  gives  him  adequate  warning  that  the 
train  has  arrived  at  that  place;  and  that  the  carrier  is  not  bound  to 
subject  the  progress  of  his  train  to  the  delay  which  would  result 
from  sending  his  servants  through  every  car  to  discover  whether 
every  passenger  intending  to  alight  at  the  particular  stopping  place 
has  done  so,  before  starting  the  train  forward, — assuming,  of  course, 
that  the  passenger  has  boarded  a  train  which  regularly  stops  at  the 
place  of  his  destination,  or  which  is  legally  bound  to  stop  there.*^" 
Then,  it  is  reasoned  in  many  cases,  that  there  is  a  reciprocal  duty  on 
the  part  of  the  railway  carrier  and  the  passenger, — the  carrier  to 
give  a  reasonable  notice  of  the  approach  of  the  train  to  the  station 
and  to  afford  a  reasonable  time  to  enable  the  passenger  to  leave  the 
train  while  it  is  at  rest;  and  the  passenger  to  use  reasonable  dili- 
gence and  care  in  getting  off.**"  Judicial  authority  seems  to  be 
unanimous  in  the  conclusion  that  if  the  carrier  has  thus  given  the 
passenger  reasonable  notice,  and  afforded  him  a  reasonable  oppor- 
tunity to  get  off  at  the  proper  stopping  place,  and  the  passenger 
nevertheless  neglects  to  avail  himself  of  the  opportunity  of  doing 
so,  but  chooses  to  wait  until  the  train  has  again  started,  and  then  is 
injured  while  attempting  to  leave  the  train  while  in  motion, — ^he 
will  be  precluded  from  recovering  damages  by  reason  of  his  own 
negligence.**^  But  if  the  carrier  has  not  afforded  the  passenger  a 
reasonable  time  in  which  to  alight,  but  starts  its  train  forward  while 
the  passenger  is  in  the  act  of  alighting,  then  contributory  negligence 
will  or  will  not  be  ascribed  to  the  passenger,  according  to  the  cir- 

'"This  section  Is  cited  in  §  2560.        "^  Illinois  &c.  R.   Co.  v.   Slatton, 
*'»Awte,  §  2860,  et  seq.  54  111.  133;  Texas  &c.  R.  Co.  v.  Mil- 
«»As   to   this,    see   ante,    §§  2554,  ler,  79  Tex.  78;  s.  c.  11  L.  R.  A.  395; 
2557,  2890.  15  S.  W.  Rep.  264;  Little  Rock  &c.  R. 
""Pennsylvania  R.  Co.  v.  Lyons,  Co.  v.  Tankersley,  54  Ark.  25;   s.  c. 
129  Pa.  St.  113;  s.  c.  47  Phila.  Leg.  14  S.  W.  Rep.  1099;    Pennsylvania 
Int.  179;   41  Am.  &  Bng.  Rail.  Cas.  R.  Co.  v.  Lyons,  129  Pa.  St.  113;  s.  c. 
154;   25W.  N.  C.  (Pa.)  6;  18  Atl.  Rep.  47  Phila.   Leg.   Int.   179;    41  Am.  & 
759;  Murphy  v.  Rome  &c.  R.  Co.,  32  Eng.  Rail.  Cas.  154;  25  W.  N.  C.  (Pa.) 
N.  Y.  St.  Rep.  381;  s.  c.  10  N.  Y.  Supp.  6;  18  Atl.  Rep.  154;  Straus  v.  Kansas 
354;    McDonald  v.   Long  Island  R.  City  &c.  R.  Co.,  75  Mo.  185;   Rich- 
Co.,  116  N.  Y.  546;  s.  c.  27  N.  Y.  St.  mond  &c.  R.  Co.  v.  Morris,  31  Gratt. 
Rep.  481;  22  N.  E.  Rep.  1068;  Riden-  (Va.)     200.    Compare     Swigert    v. 
hour  V.  Kansas  City  &c.  R.  Co.,  102  Hannibal  &c.  R.  Co.,  75  Mo.  475. 
Mo.  270;  s.  c.  13  S.  W.  Rep.  889. 

475 


3  Thomp.  Neg.j         carriers  of  passengers. 

cumstances.  Ordinarily,  the  question  whether  he  proceeds  in  the 
exercise  of  reasonable  or  ordinary  care  will  be  a  question  of  fact  for 
the  jury;**^  but  negligence  will  be  imputed  to  his  conduct  as  matter 
of  law  where  it  is  obviously  rash  and  dangerous  for  him  to  attempt 
to  alight  while  the  train  is  in  motion,  merely  to  avoid  being  carried 
beyond  his  place  of  destination.^*^  Upon  the  question  what  is  a 
reasonable  length  of  time  to  stop  at  a  station  in  order  to  discharge 
the  passengers,  regard  must  obviously  be  had  to  the  situation  of  the 
passengers ;  and  the  trainmen  will  not.  be  justified  in  shutting  their 
eyes  to  such  situation  and  in  feigning  want  of  knowledge,  and  stop- 
ping the  train  for  a  mathematical  length  of  time  applicable  to  all 
cases.  For  example,  if  a  female  passenger  is  encumbered  by  the 
care  of  a  baby,  and  if  her  egress  from  the  car  is  obstructed  by  the 
entry  of  other  passengers,  the  mere  fact  that  the  train  stopped  the 
usual  length  of  time,  will  not  be  sufficient  to  show  due  care  on  the 
part  of  the  company,  or  negligence  on  the  part  of  the  passenger.*** 
Whether  a  train  has  stopped  at  a  station  for  a  sufficient  length  of 
time  to  allow  a  passenger  to  get  off  is  not  a  question  to  be  determined 
by  expert  witnesses,  but  is  ordinarily  a  question  for  the  jury  under 
all  the  circumstances  in  evidence.**'  It  has  been  held  that  a  rail- 
road company  is  not  bound,  in  the  absence  of  a  custom  to  do  so,  to 
give  signals  for  passengers  to  get  off,  or  signals  of  the  starting  of  the 
train,  where  it  stops  long  enough  for  them  to  do  so  in  safety ;  so  that 
if,  after  the  train  has  stopped  for  a  reasonable  length  of  time,  it 
starts  without  giving  any  signal  of  its  purpose  to  do  so,  and  a  pas- 
senger, then  in  the  act  of  alighting,  is  injured,  none  of  the  employes 
knowing  of  his  exposed  situation;  he  can  not  recover.*** 

*"  Ante,  §  3014;  Southern  R.  Co.  or  invited  to  leave  the  train  hy  any 
V.  Mitchell,  98  Tenn.  27;  s.  c.  40  S.  of  the  trainmen,  and  although  the 
W.  Rep.  72;  Jacob  v.  Flint  &c.  R.  attempt  is  not  obviously  danger- 
Co.,  105  Mich.  450;  s.  c.  63  N.  W.  ous);  Schiffler  v.  Chicago  &c.  R.  Co., 
Rep.  502.  96  Wis.  141;  s.  c.  71  N.  W.  Rep.  97; 

"^Ajite,  §§  3011,  3012,  3013;   Solo-  8  Am.  &  Eng.  Rail.  Cas.  (N.  S.)  122 

man  v.  Manhattan  R.  Co.,  103  N.  Y.  (where  the  train  did  not  slow  up  at 

437;  s.  c.  4  Cent.  Rep.  778;  Jewell  v.  a  place  where  a  seventeen-year-old 

Chicago  &c.  R.  Co.,  54  Wis.  610;  s.  c.  boy  wanted  to  get  off  as  the  con- 

41    Am.    Rep.    63;    Jacob    v.    Flint  ductor  promised  him  to  do,  it  not 

&c.    R.    Co.,    105    Mich.    450;    s.    e.  being  a  place  where  the  train  was 

63  N.  W.  Rep.  502;    Scully  v.  New  scheduled  to  stop);  Lake  Shore  &c. 

York     &c.     R.     Co.,     80     Hun     (N.  R.  Co.  v.  Bangs,  47  Mich.  470  (where 

Y.)  197;  s.  c.  61  N.  Y.  St.  Rep.  804;  the  train  should  stop,  but  does  not, 

30  N.  Y.  Supp.  61;  s.  c.  affl'd  151  N.  and  the  passenger  jumps  therefrom 

Y.  672;   46  N.  B.  Rep.  1151;   Toledo  in  order  to  get  off  there  and  avert 

&c.  R.  Co.  V.  Wingate,  143  Ind.  134;  distress  to  others), 
s.  e.  42  N.  E.  Rep.  477;   Burgin  v.         *"Luse   v.    Union   &c.   R.   Co.,    57 

Richmond  &c.  R.  Co.,  115  N.  C.  673;  Kan.  361;  s.  c.  46  Pac.  Rep.  768. 
s.  c.  20  S.  E.  Rep.  473  (although  the        **>  Stowe  v.  Bishop,  58  Vt.  498;   s. 

train  fails  to  stop  at  his  station  and  c.  2  N.  Eng.  Rep.  110. 
he  is  on  his  way  home  to  see  his        **"  Atlanta  &c.  R.  Co.  v.  Dickerson, 

dying  child,  and  is  not  commanded  89  6a.  455;  s.  c.  15  S.  E.  Rep.  534. 
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§  3018.  Alighting  from  Moving  Train  where  Passenger  is  Carried 
beyond  his  Station. — The  courts  also  generally  concur  in  the  conclu- 
sion that,  although  the  passenger  is  negligently  or  wrongfully  carried 
beyond  his  station  without  affording  him  a  reasonable  and  safe  op- 
portunity there  to  alight,  yet  if  he  nevertheless  attempts  to  alight 
from  the  train  while  in  motion,  under  circumstances  of  danger,  such 
as  would  deter  a  reasonable  and  prudent  man  from  making  the  at- 
tempt, and  he  is  not  impelled  by  any  circumstance  of  sudden  fear 
or  urgent  necessity,  or  misled  or  coerced  by  the  advice,  commands  or 
threats  of  the  carrier's  servants,  he  can  not  make  the  wrong  or  neg- 
ligence of  the  carrier  the  ground  of  recovering  damages,  but  the  hurt 
which  he  receives  in  so  attempting  to  alight  is  imputable  to  his  own 
negligence  as  the  proximate  cause  of  it.**^     In  a  leading  case  on  this 


This  decision  is  reprehensible.  On 
the  railroads  of  continental  Europe, 
and  especially  on  the  German  roads, 
which  are  the  best  administered, 
two  or  three  signals  are  given  be- 
fore starting  trains,  in  all  cases; 
and  the  trainmen  make  it  their  duty 
to  see  that  all  passengers  desiring 
to  alight  are  off,  and  that  all  per- 
sons intending  to  board  the  train 
are  on,  before  the  train  starts.  -  -  -  - 
Where  a  passenger,  travelling  in  the 
caboose  of  a  freight  train,  had  gone 
to  sleep,  and,  on  the  arrival  of  the 
train  at  the  station  of  his  destina- 
tion, the  conductor  had  aroused  him 
and  told  him  to  get  off,  while  the 
train  was  proceeding  at  about  four 
miles  an  hour,  and,  after  it  had 
come  to  a  full  stop,  again  aroused 
him,  and  thereafter  the  train  re- 
mained at  a  stop  about  a  minute,  dur- 
ing which  time  he  could  have  gotten 
off,  and  the  conductor,  after  going 
out  with  his  lantern  and  seeing  that 
he  did  not  get  off,  aroused  him  the 
third  time  and  told  him  that  the 
train  had  arrived  at  his  destination 
and  that  he  should  get  off,  after 
which  the  train  commenced  backing, 
when  the  plaintiff  got  up  and 
walked  to  the  end  of  the  car  and 
jumped  off,  without  knowing  which 
way  the  car  was  going,  so  that  the 
caboose  car  and  several  other  cars 
passed  over  him,  inflicting  severe 
injuries, — it  was  held  that,  although 
the  defendant  was  guilty  of  culpa- 
ble negligence  in  not  having  sta- 
tionary lights  at  the  station,  which 
neglect  was  a  proximate  cause  of 
the  plaintiff's  injury,  yet  the  injury 
was  nevertheless  directly  traceable 


to  the  culpable  negligence  of  the 
plaintiff,  concurring  with  that  of 
the  defendant;  and  that  therefore 
the  plaintiff  could  not  recover  dam- 
ages: Richmond  &c.  R.  Co.  v.  Mor- 
ris, 31  Gratt.  (Va.)  200. 

"'Railroad  Co.  v.  Aspell,  23  Pa. 
St.  147;  s.  c.  Thomp.  Carr.  Pass. 
252;  Jeffersonville  &c.  R.  Co.  v.  Hen- 
dricks's Administrator,  26  Ind.  228; 
Morrison  v.  Erie  R.  Co.,  56  N.  Y. 
302;  Burrows  v.  Erie  R.  Co.,  63  N. 
Y.  556;  rev'g  s.  c.  3  Thomp.  &  C.  (N. 
Y.)  556;  Damont  v.  New  Orleans  &c. 
R.  Co.,  9  La.  An.  441;  Dougherty  v. 
Chicago  &c.  R.  Co.,  86  111.  467;  Ga- 
vett  V.  Manchester  &c.  R.  Co.,  82 
Mass.  501s  Ginnon  v.  New  York  &c. 
R.  Co.,  3  Robt.  (N.  Y.)  25;  Reibel  v. 
Cincinnati  &c.  R.  Co.,  114  Ind.  476; 
s.  c.  17  N.  E.  Rep.  107;  Watson  v. 
Georgia  &c.  R.  Co.,  81  Ga.  476;  s.  c. 
7  S.  E.  Rep.  854;  Fournet  v.  Mor- 
gan &c.  R.  &  S.  S.  Co.,  43  La.  An. 
1202;  s.  c.  11  South.  Rep.  541;  Louis- 
ville &c.  R.  Co.  V.  Lee,  97  Ala.  325; 
s.  c.  12  South.  Rep.  48;  Butler  v. 
St.  Paul  &c.  R.  Co.,  59  Minn.  135; 
s.  c.  60  N.  W.  Rep.  1090;  Lake  Shore 
&c.  R.  Co.  V.  Bangs,  47  Mich.  470; 
s.  c.  13  Reporter  337;  Little  Rock 
&c.  R.  Co.  V.  Tankersly,  54  Ark.  25; 
s.  c.  14  S.  W.  Rep.  1099;  Doss  v. 
Missouri  &c.  R.  Co.,  59' Mo.  37;  Nel- 
son V.  Atlantic  &c.  R.  Co.,  68  Mo. 
593;  Able  v.  Illinois  &c.  R.  Co.,  59 
111.  131;  Chicago  &c.  R.  Co.  v.  Ran- 
dolph, 53  111.  510;  Gavett  v.  Rail- 
road Co.,  16  Gray  (Mass.)  501;  Ty- 
ler V.  New  York  &c.  R.  Co.,  49  N.  Y. 
47;  Texas  &c.  R.  Co.  v.  Woods,  15 
Tex.  Civ.  App.  612;  s.  c.  40  S.  W. 
Rep.  846;   McDonald  v.  Boston  &c. 
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subject,  it  was  said  by  Mr.  Chief  Justice  Black:  "If  the  passenger 
is  negligently  carried  beyond  the  station  where  he  intended  to  stop, 
and  where  he  had  a  right  to  be  let  off,  he  can  recover  compensation  for 
the  inconvenience,  the  loss  of  time  and  the  labor  of  travelling  back; 
because  these  are  the  direct  consequences  of  the  wrong  done  to  him. 
But  if  he  is  foolhardy  enough  to  jump  off  without  waiting  for  the 
train  to  stop,  he  does  it  at  his  own  risk;  because  this  is  gross  impru- 
dence for  which  he  can  blame  nobody  but  himself.  If  there  be  any 
man  who  does  not  know  that  such  leaps  are  dangerous,  especially  when 
taken  in  the  dark,  his  friends  should  see  that  he  does  not  travel  by 
railroad."***  This  rule  has  been  applied  so  as  to  cut  off  a  right  of 
action  for  damages  where  a  passenger  attempted  to  alight  at  a  point 
150  feet  beyond  the  station,  while  the  train  was  moving  at  such  a 
rate  that  its  momentum  carried  him  forward  a  rod  or  so  after  he 
struck  the  ground, — with  the  conclusion  that  he  assumed  all  the  risks 
of  such  an  act;**"  where  a  female  passenger,  after  being  carried  a 
short  distance  beyond  her  station,  jumped  to  the  ground  at  a  place 
where  there  was  no  station  platform,  upon  the  stopping  of  the  train, 
under  the  direction  of  another  passenger,  and  without  the  knowledge 
of  any  of  the  trainmen  ;*°''  where  a  passenger  attempted  to  alight 
while  he  was  being  carried  forward,  from  the  station  at  which  he 
intended  to  alight,  to  another  station  a  few  rods  further  distant  from 
his  station  ;*^'^  where  a  passenger  attempted  to  alight  from  a  train 
in  the  dark,  after  it  had  passed  his  proper  station,  and  when  it  was 
running  at  an  increasing  rate  of  speed,  of  which  fact  he  was  aware 
before  descending  the  steps.*^^  But  even  here,  there  is  no  unbending 
rule  of  law,  applicable  to  all  cases,  which  conclusively  imputes  con- 
tributory negligence  to  such  an  act.  Thus,  it  has  been  held  that 
the  contributory  negligence  of  a  passenger,  who  Jumps  from  the  train 
while  it  is  in  motion,  after  it  has  passed  his  station  without  stopping, 
although  the  station  has  been  announced  and  the  speed  slackened, — 
is  a  question  for  the  jury  under  all  the  circumstances  of  the  case.*^' 


R.  Co.,  87  Me.  466;  s.  c.  32  Atl.  Rep.  "» Butler  v.  St.  Paul  &e.  R.  Co.,  59 

1010;   2  Am.  &  Bng.  Rail.  Cas.   (N.  Minn.  135;  s.  c.  60  N.  W.  Rep.  1090. 

S.)  293;  Pennsylvania  Co.  v.  Hixon,  '"Texas  &c.  R.  Co.  v.  Woods,  15 

10  Ind.  App.  520;  s.  c.  38  N.  B.  Rep.  Tex.  Civ.  App.  612;    s.  c.  40  S.  W. 

56;  Williams  v.  St.  Louis  &c.  R.  Co.  Rep.  846. 

(Tex.  Civ.  App.),  36  S.  W.  Rep.  329  «>  McDonald  v.  Boston  &c.  R.  Co., 

(no  ofe.  rep.);  Western  &c.  R.  Co.  v.  87  Me.  466;   s.  c.  32  Atl.  Rep.  1010; 

Goodwin,  105  Ga.  237;   s.  c.  12  Am.  2  Am.  &  Eng.  Rail.  Cas.  (N.  S.)  293. 

&  Eng.  Rail.  Cas.    (N.   S.)    219;    31  «=  Pennsylvania  Co.  v.   Hixon,  10 

S.  E.  Rep.  157.  Ind.  App.  520;  s.  c.  38  N.  E.  Rep.  56. 

**'  Railroad  Co.  v.  Aspell,  23  Pa.  "=  Richmond  v.  Quincy  &c.  R.  Co., 

St.  147;  s.  c.  Thomp.  Carr.  Pass.  252.  49  Mo.  App.  104. 
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§  3019.  Further  of  Conduct  of  Passenger  Carried  beyond  his  Sta- 
tion.— If  a  passenger  is  carried  beyond  his  station  through  the  fault 
of  the  carrier,  and  the  train  stops  to  let  him  oif,  and  the  place  is  an 
unsafe  place  for  the  purpose,  and  he  is  injured  in  the  act  of  alighting, 
the  question  of  his  negligence  will  ordinarily  be  for  the  decision  of 
the  jury.''^*  If  a  carrier,  through  negligence,  carries  a  passenger 
beyond  his  station,  and  then  lets  him  off,  it  will  not,  for  that  reason, 
become  liable  to  him  for  a  subsequent  injury  to  him,  which  he  might 
have  avoided  by  the  exercise  of  ordinary  care, — as  where,  being  fa- 
miliar with  the  place  and  the  danger,  he  starts  to  walk  back  between 
the  tracks  and  falls  into  a  culvert  and  is  injured.'"^^  But  where  an 
old  and  feeble  passenger  was  carried  beyond  his  station  three-quarters 
of  a  mile,  and  thereby  missed  his  conveyance,  and  was  compelled  to 
walk  home  over  a  wet  and  muddy  road  at  midnight,  by  reason  of 
which  walk  and  the  incidental  exposure,  he  contracted  a  sickness  from 
which  he  never  recovered, — it  was  a  question  for  the  jury  whether 
the  injury  complained  of  was  the  proximate  result  of  the  failure  to 
stop  the  train  and  let  him  off  at  his  destination.*^"  Where  a  railway 
company  carries  a  passenger  away  from  the  usual  stopping  place,  to  a 
place  where  there  are  no  accommodations  for  alighting,  and  where 
the  company  knows  there  is  special  risk  and  hazard  owing  to  the 
switching  of  the  engine,  it  is  a  question  for  the  jury  whether  the 
company  used  the  proper  caution  to  protect  the  passenger;  and 
whether  the  passenger,  with  the  knowledge  she  possessed  of  the  dan- 
ger, and  in  view  of  her  right  to  presume  that  the  company  would  use 
due  care  for  her  protection, — was  guilty  of  negligence  proximately 
contributing  to  her  injury, — is  also  a  question  for  the  jury.*'^'  A  pas- 
senger,— in  the  particular  case  a  woman, — who  learns  that  she  must 
change  cars  before  arriving  at  her  destination,  must  find  out  where 
she  is  to  make  the  change,  and  if  she  fails  to  do  so,  through  the  fail- 
ure to  exercise  ordinary  care,  and,  by  reason  of  her  failure,  is  carried 
over  the  wrong  line,  she  can  not  recover  damages  from  the  company, 
unless  she  is  misled  by  its  agents  or  servants.*"' 

'"  Foss  V.  Boston  &c.  R.  Co.,  66  under  which  railway  company  not 

N.  H.  256;  s.  c.  21  Atl.  Rep.  222;  11  liable    for    personal    injuries    sus- 

L.  R.  A.  367.  tained     by     passenger     in     falling 

*w  Fisher  v.   Paxson,   182   Pa.   St.  through  a  railway  bridge  over  a  dirt 

457;  s.  c.  38  Atl.  Rep.  407;  41  W.  N.  road  while  walking  back  to  the  sta- 

C.  (Pa.)  310.  tion  at  which  the  train  had  failed 

™  Louisville  &c.  R.  Co.  v.  Mask,  to  stop:     Gulf  &c.  R.  Co.  v.  Jordan 

64  Miss.  738;  s.  c.  2  South.  Rep.  360.  (Tex.  Civ.  App.),  33  S.  W.  Rep.  690 

*"  Franklin  v.  Southern  &c.  R.  Co.,  (no  off.  rep.).    In  a  curious  case  in 

85  Cal.  63;  s.  c.  24  Pac.  Rep.  723.  Texas,   a   passenger   on   a   railway 

"*  St.  Louis  &c.  R.  Co.  V.  McCul-  train  was  put  off  at  one  end  of  a 

lough,  18  Tex.  Civ.  App.  534;   s.  c.  trestle,  and  his  gun,  which  was  in 

45  S.  W.  Rep.  324.    Circumstances  the  baggage  car,  was  put  off  at  the 
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§  3020.  Some  Illustrations  of  the  Doctrine  of  the  Preceding  Sec- 
,  tion. — It  was  so  held  in  a  ease  in  Michigan,  where  a  train  was  passing 
the  station  at  the  rate  of  about  six  miles  an  hour,  and  a  passenger, 
not  wishing  to  disappoint  his  mother  at  home  in  her  expectation  of 
seeing  him,  leafed  from  the  train  and  was  hurt.  The  case  was  re- 
garded as  a  hard  one;  but  the  negligence  of  the  passenger  was  clear 
and  undoubted,  and  it  was  therefore  held  that  there  was  no  case  to 
go  to  a  jury.^'^"  It  has  been  well  held,  that  one  who  has  bought  a 
ticket,  or  who  has  otherwise  become  entitled  to  transportation  on  a 
particular  train  of  cars  of  a  railroad  corporation,  is  ordinarily  a  pas- 
senger of  the  corporation  from  the  time  when  he  reasonably  or  prop- 
erly starts  from  the  ticket  office  or  waiting-room  in  the  station  to 
take  his  seat  in  a  car  of  the  train,*""  till  he  has  reached  the  station 
to  which  he  is  entitled  to  be  carried,  and  has  had  an  opportunity,  by 
safe  and  convenient  means,  to  leave  the  train  and  roadway  of  the 
corporation  at  the  station.*"^  If  the  passenger  chooses  to  abandon 
his  journey  at  any  point  before  reaching  the  place  to  which  he  is 
entitled  to  be  carried,  the  corporation  ceases  to  be  under  any  obliga- 
tion to  provide  him  with  the  means  of  travelling  further.  And 
while  it  is  true  that,  if  he  leaves  the  train  while  it  is  at  rest  at  a 
station,  he  is  entitled  to  an  opportunity  to  do  so  in  safety,  it  is 
equally  true  that  the  corporation  is  not  under  any  obligation  to 
make  it  safe  for  him  to  leave  the  train  while  it  is  in  motion,  and  that 
if  he  does  so,  he  assumes  all  risk  of  injury.*"^  Applying  this  prin- 
ciple, where  a  passenger  on  a  railroad  train  left  the  train  after  the 
conductor  had  called  out  the  name  of  the  station  to  which  he  was 
entitled  to  be  carried,  and  the  car  in  which  he  was  had  passed  the 
station  and  had  almost  stopped,  and,  while  crossing  to  the  station, 
he  was  killed  by  a  locomotive  engine  on  a  parallel  track,  the  ap- 
proach of  which  he  might  have  seen  if  he  had  looked  before  leaving  the 
train, — it  was  held  that  an  indictment  against  the  railroad  corpora- 
tion, under  the  Massachusetts  statute,**^  could  not  be  sustained.*"* 

other.     The     ex-passenger     crossed  International  &c.  R.  Co.  v.  FoUiard, 

the  trestle  to  get  his  gun,  and,  while  66  Tex.  603. 

returning  with  it,  fell,  and  was  hurt.        ""  Lake  Shore  &c.  R.  Co.  v.  Bangs, 

It  was  held  that  the  railway  com-  47  Mich.  470;  s.  c.  13  Reporter  337. 

pany  was  liable  for  any  injury  to        *"  Warren  v.  Fitchburg  R.  Co.,  8 

him    which    was    the    natural    and  Allen  (Mass.)  227. 

probable  consequence  of  putting  him        "^  Com.  v.  Boston  &c.  R.  Co.,  129 

off  its  train  at  one  end  of  the  trestle,  Mass.  501. 

and  putting  off  his  gun  at  the  other,         *'^  Com.    v.    Boston    &c.    R.    Co., 

but  not  for  subsequent  injuries  to  supra;  Gavett  v.  Manchester  &c.  R. 

him,    which    a    prudent   man    with  Co.,  16  Gray  (Mass.)  501. 

time  to  consider  what  to  do,  would         *™Mass.    Stat,    of    1874,    ch.    372, 

have  avoided;   and  a  judgment  for  §  163. 

the  plaintiff  was  reversed  and  the        '"Com.  v.  Boston  &c.  R.  Co.,  129 

cause   remanded   for   a  new  trial:  Mass.  501. 
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§  3021.  Other  Instances  of  Injuries  of  this  Kind  where  Recovery 
was  Denied. — ^Applying  the  foregoing  principles,  a  recovery  of  dam- 
ages has  been  denied  where  a  female  passenger  attempted  to  alight 
from  a  moving  train,  after  having  been  warned  of  the  danger  of  so 
doing, — and  this,  irrespective  of  the  question  whether  the  warning 
proceeded  from  a  trainman  or  from  a  passenger  ;*^^  where  a  pas- 
senger, after  having  been  told  by  the  conductor  that  the  train  was 
going  to  stop  at  a  station,  walked  to  the  platform,  and,  after  the 
train  had  passed  the  station,  jumped  and  was  injured,  although  if  he 
had  remained  on,  he  could  have  got  off  without  injury,  as  the  train 
merely  went  to  the  other  end  of  a  switch  and  backed  in;*"**  where  a 
person,  entitled  to  the  rights  of  a  passenger,  jumped  from  a  railroad 
train  while  it  was  running  at  the  rate  of  ten  or  twelve  miles  an  hour, 
without  any  reason  to  fear  harm  by  remaining  on  the  train,  or  that 
he  would  be  ejected  while  the  train  was  in  rapid  motion,  if  he  had 
not  gone  voluntarily;**^  where  an  employe  of  an  adjoining  road 
jumped  from  a  train  moving  twenty-five  miles  an  hour,  when  not 
invited  or  ordered  to  do  so  by  the  agents  of  the  railroad  company,  and 
not  to  avoid  any  threatened  peril,  although  the  place  where  he 
jumped  was  the  place  where  he  was  expected  to  leave  the  train,  not- 
withstanding the  fact  that  he  was  an  experienced  train  hand,  and 
was  a  poor  man,  and  would  not  know  how  to  get  back  if  he  did  not 
jump;*"*  where  a  passenger  came  on  the  car  platform  for  the  pur- 
pose of  alighting,  after  the  train  had  commenced  moving,  and  saw 
two  persons  preceding  him,  thrown  to  the  ground  while  attempting 
to  alight,  but  nevertheless  made  the  attempt  himself  and  was  killed  ;*"' 
where  a  passenger  attempted  to  alight  from  a  railway  train  at  a 
street  crossing  while  the  train  was  in  motion,  although  the  hurt 
which  he  received  was  partly  caused  by  a  sudden  jerk  of  the  train 
produced  by  putting  on  the  steam;*'"  and  finally  where  a  passenger 
unnecessarily  stepped  off  a  moving  train  in  the  dark  without  any  in- 


™  Kilpatrick  v.   Pennsylvania   R.  and  ordered  him  to  jump  ofE  at  the 

Co.,  140  Pa.  St.  502;  s.  c.  27  W.  N.  C.  station). 

(Pa.)  484;  48  Phlla.  Leg.  Int.  297;  21  *«*  Jarrett  v.  Atlanta  &c.  R.  Co.,  83 

Atl.  Rep.  408.  Ga.  347;  s.  c.  9  S.  E.  Rep.  681  (each 

■■"  Savannah  &c.  R.  Co.  v.  Watts,  of  the  railroad  companies  was  ac- 

82  Ga.  229;  s.  c.  9  S.  E.  Rep.  129.  customed  to  allow  the  employes  of 

*'"  St.  Louis  &c.  R.  Co.  V.  Rosen-  the  other  to  ride  to  and  from  their 

berry,   45  Ark.   256;    s.  c.  11   S.  W.  places  of  work  on  its  trains). 

Rep.   212    (the   plaintiff  had,   with-  ""Brown  v.   Barnes,   151   Pa.   St. 

out    inquiry,    boarded    a    through  562;  s.  c.  31  W.  N.  C.  (Pa.)  179;  25 

freight   train    running   under   tele-  Atl.  Rep.  144;  23  Pitts.  L.  J.  (N.  S.) 

graphic  instructions,  which  did  not  199. 

permit  it  to  stop  at  his  destination.  ""Paterson  v.  Central  R.  &c.  Co., 

The  conductor  nevertheless  took  up  85  Ga.  653;  s.  c.  11  S.  B.  Rep.  872. 
his  ticket,   used   abusive  language, 
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vitation  or  assurance  from  the  conductor  that  it  was  safe  to  do  so, — 
this  being  held  negligence  per  se."'^ 

§  3022.  Where  the  Train  does  not  Stop  Long  Enough  to  Enable  the 
Passenger  to  Get  Off. — It  must  be  concluded,  from  many  of  the  fore- 
going decisions,  that  where  the  train  does  not  stop  long  enough  to 
enable  the  passenger,  exercising  ordinary  care  and  diligence,  to  alight 
in  safety,  and  the  passenger  is  injured  in  attempting  to  alight,  the 
company  will  be  liable  to  the  passenger,  he  proceeding  with  reason- 
able care.^''^  For  example,  where  the  facts  tend  to  show  that  the 
train  stopped  but  fifteen  seconds  at  the  place  where  a  female  pas- 
senger was  to  alight,  and,  before  she  had  time  to  get  off,  started 
suddenly,  whereby  she  was  injured,  the  court  could  not  say,  as  mat- 
ter of  law,  that  she  was  negligent  in  not  accomplishing  the  feat  of 
alighting  within  that  time.^''^  Another  court  has  reasoned  that  it  is 
not  an  act  of  contributory  negligence,  as  a  matter  of  law,  for  a  pas- 
senger to  jump  from  the  steps  of  a  car  while  the  train  is  leaving  the 
station,  where  it  has  not  stopped  a  reasonable  time  to  allow  the  pas- 
senger to  get  off,  and  where  an  ordinarily  cautious,  careful  and  pru- 
dent person  would  not  apprehend  danger  from  the  act.^'*  One  court 
has  reasoned  that  a  railroad  company  whose  servants  move  a  train 
before  a  passenger  thereon,  who  is  entitled  to  leave  at  a  stopping 
place,  has  had  a  reasonable  time  to  alight,  and  while  he  is  in  the 
act  of  leaving  the  train,  thereby  gives  him  an  implied  invitation  to 
alight  while  it  is  moving,  and  a  compliance  by  him  therewith  is  not 
negligence  per  se,  unless  the  speed  or  some  other  circumstance  makes  it 
manifestly  dangerous.*'^  Another  court  has  reasoned  that  where  the 
train  does  not  come  to  a  full  stop  at  the  station  at  which  the  passen- 
ger is  entitled  to  get  off,  and  he  nevertheless  attempts  to  alight,  and, 
owing  to  a  great  crowd  upon  the  cars  and  platforms,  is  pushed  or 
falls  off  and  receives  an  injury,  a  case  is  made  out  which  ought  to  go 
to  a  jury.  Here,  the  passenger  is  not  in  the  position  of  one  who 
has  voluntarily  assumed  an  exposed  position,  not  intended  for  pas- 
sengers, or  who  has  attempted  to  alight  from  the  train  without 
waiting  for  it  to  stop,  knowing,  or  having  reason  to  believe,  that  it 

<"  England  v.   Boston  &c.  R.  Co.,  "=  Chicago   &c.   R.   Co.   v.   Byrum, 

153  Mass.  490;  s.  c.  27  N.  B.  Rep.  1.  153  111.  131;  s.  c.  38  N.  E.  Rep.  578. 

For   an   example   of   an   insufflcient  '"  Smitson    v.    Southern    Pac.    R. 

complaint  for  an  injury  of  this  kind,  Co.,  37  Or.  74;  s.  c.  60  Pac.  Rep.  907. 

under   the    rule    in    Indiana    (abol-  *"  Carr  v.  Eel  River  &c.  R.  Co.,  98 

ished  by  Burns'  Rev.  Stat.  Ind.  1901,  Cal.  366;   s.  c.  21  L.  R.  A.  354,  and 

§  359a;  Ind.  Act  1899,  p.  58),  which  note;  33  Pac.  Rep.  213. 

required    the    plaintiff    to    negative  "'  Louisville  &c.  R.  Co.  v.  Stacker, 

contributory    negligence, — see    Cin-  86  Tenn.  343;  s.  c.  6  S.  W.  Rep.  737, 
cinnati  &c.  R.  Co.  v.  Peters,  80  Ind. 
168. 
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would  stop;  but  he  has  been  promised  that  the  train  will  stop  at 
the  particular  station,  and  is  justified  in  making  proper  preparations 
to  leave  the  car  there.*'"  On  the  other  hand,  if  the  train  is  stopped 
for  a  sufficient  length  of  time  to  enable  the  passenger  conveniently 
to  alight,  and,  without  any  fault  of  the  company's  servants,  he  fails 
to  do  so,  and  the  conductor,  not  knowing  or  having  reason  to  suspect 
that  he  is  in  the  act  of  alighting,  causes  the  train  to  start  while  he  is 
so  alighting,  the  company  will  not  be  liable.*'^ 

§  3023.  Where  the  Train  Begins  to  Move  While  the  Passenger  is 
Alighting. — If  the  train  is  not  stopped  at  the  station  for  a  sufficient 
length  of  time  to  enable  the  passenger,  by  the  use  of  reasonable  ex- 
pedition, to  get  off  before  it  is  again  started,  and  the  passenger  at- 
tempts to  get  ofE  while  the  train  is  stationary,  and  it  is  started  while 
he  is  in  the  act  of  alighting,  and,  while  proceeding  with  ordinary 
care,  he  is  thereby  thrown  down  and  hurt,  he  may  recover  damages,*'* 
especially  where  the  car  is  started  without  warning  and  with  a  sudden 
jerk.*'°  In  such  cases  the  question  of  his  negligence  will  be  for  the 
jury.*^"  This  is  especially  true  where  the  passenger  makes  no  fur- 
ther conscious  attempt  to  alight  after  the  train  begins  to  move.*'^ 
On  this  subject  it  has  been  reasoned  that  where  the  train  begins  to 
move  before  the  passenger  has  time  to  get  off  conveniently  at  his  sta- 
tion, it  is  a  circumstance  which  would  tend  to  disturb  and  hurry 
the  passenger;  and,  although  the  motion  of  the  train  may  be  such 
as  to  indicate  danger,  yet  when  the  passenger  is  invited  to  alight. 


*"  Treat  v.  Boston  &c.  R.  Co.,  131  ™  Straus  v.   Kansas   City  &c.   R. 

Mass.  377.    A  statute  of  Nebraska  Co.,  75  Mo.  185 ;  Sv/igert  v.  Hannibal 

(Neb.  Comp.  Stat,  ch.  72,  art.  1,  §  3)  &c.   R.   Co.,   75   Mo.   475;    Strand   v. 

declares  every  railroad  company  lia-  Chicago  &c.   R.   Co.,   64   Mich.   216; 

ble  for  damages  to  passengers  being  s.  c.  7  "West.  Rep.   470;    Smitson  v. 

transported,  except  where  the  injury  Southern  &c.  R.  Co,  37  Or.  74;   s.  c. 

arises  from  the  criminal  negligence  60  Pac.  Rep.  907. 

of    the    person    injured.     It    is    not  ""  Nance  v.  Carolina  &c.  R.  Co.,  94 

criminal     negligence,     within     the  N.  C.  619. 

meaning  of  this  statute,  for  a  pas-  *""  Nichols  v.  Dubuque  &c.  R.  Co., 

senger  to  jump  from  a  moving  train,  68  Iowa  732;  Louisville  &c.  R.  Co.  v. 

under  all  circumstances;  but  it  is  so  Eakins,    20   Ky.    L.    Rep.    736,    933; 

where  the  circumstances  render  the  s.   c.   45   S.   W.   Rep.   529    (majority 

act  obviously  and  necessarily  peril-  opinion);  46  S.  yf.  Rep.  496  (former 

ous,  and  exhibit  on  the  part  of  the  dissenting  opinion) ;   47  S.  W.  Rep. 

passenger  a  willful  disregard  of  the  872    (dissenting   opinion);    Chicago 

danger  which  he  incurs, — in  which  &c.  R.  Co.  v.  Clausen,  70  111.  App. 

case   he   can   not   recover   damages  550;  s.  c.  aff'd  173  111.  100;  50  N.  E. 

from  the  company:     Chicago  &c.  R.  Rep.  680;  Illinois  &c.  R.  Co.  v.  Tay- 

Co.  V.  Landauer,  36  Neb.  642;   s.  c.  lor,  46  111.  App.  141    (stout  woman 

54  N.  W.  Rep.  976;   54  Am.  &  Eng.  sixty  years  old). 

Rail.  Cas.  640.  "'^Leggett  v.  Western  &c.  R.  Co., 

^■"Ante,   §§   2872,   2873:    Straus  v.  143  Pa.  St.  39;  s.  c.  28  W.  N.  C.  (Pa.) 

Kansas  City  &c.  R.  Co.,  75  Mo.  185.  236;  21  Atl.  Rep.  996. 
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and  is  proceeding  to  do  so,  he  may  reasonably  assume  it  to  be  safe, 
unless  his  senses  tell  him  plainly  to  the  contrary.  The  question  of 
contributory  negligence  in  such  a  case  should  be  submitted  to  the 
jury.*^^  Nor  is  it  negligence  per  se  for  a  passenger  to  alight  from  a 
train  after  it  has  stopped  and  he  has  been  invited  to  alight, — es- 
pecially where  the  brakeman  or  conductor  stands  upon  the  ground 
ready  to  assist  him,  though  while  he  is  alighting  the  train  again 
starts,  unless  the  speed  is  such  that  the  danger  is  obvious.*^'  In 
like  manner,  it  has  been  held  that  a  passenger  on  a  railway  train  who 
has  arisen  from  her  seat  to  alight  from  the  train  after  it  has  come 
to  a  stop  at  her  station,  is  not  guilty  of  contributory  negligence  in 
continuing  her  progress  toward  the  door  after  the  train  has  again 
begun  to  move.***  But  if  the  railroad  company  stops  the  train 
long  enough  for  the  passenger,  by  the  exercise  of  reasonable  dili- 
gence, to  alight  in  safety,  the  company  will  not  necessarily  be  liable 
to  him  for  an  injury  visited  upon  him  by  starting  the  train  while 
he  is  in  the  act  of  alighting,  where  the  servants  of  the  company  do 
not  know  of  his  perilous  position,  and  have  no  reason  to  suspect  it**° 
A  railroad  brakeman  announced  a  station,  and  shortly  afterwards 
the  train  stopped,  but  stopped  short  of  the  station,  and  in  the  dark. 
The  plaintiff,  supposing  he  had  reached  his  destination,  got  off  as  soon 
as  he  could,  but  after  the  train  had  slowly  started  again,  whereby  he 
fell  and  was  injured.     It  was  held  that  the  company  was  liable.**" 

*^  Strand  v.  Chicago  &c.  R.  Co.,  64  maintained  for  damages^     Atchison 

Mich.  216;  s.  c.  7  West.  Rep.  470.  &c.  R.   Co.   v.   Flynn,   24  Kan.   627. 

■^McCaslin  v.  Liake  Shore  &c.  R.  Where  the  plaintiff  alleges  that,  at 

Co.,  93  Mich.  553;  s.  c.  53  N.  W.  Rep.  the  moment  of  stepping  off  a  car, 

724;  52  Am.  &  Eng.  Rail.  Cas.  290.  the  defendant  company  caused  the 

**"  Madden  v.  Missouri  &c.  R.  Co.,  motion  of  the  cars  to  be  suddenly 

50  Mo.  App.  666.  and   greatly   accelerated,   he   is  not 

™Clotworthy  v.  Hannibal  &c.  R.  bound  to  plead  what  agent  or  em- 
Co.,  80  Mo.  220.  ploye,  or  what  acts  of  such  agent, 

**=  Memphis  &c.  R.  Co.  v.  String-  caused  such  acceleration :  Louis- 
fellow,  44  Ark.  322;  s.  c.  51  Am.  Rep.  ville  &c.  R.  Co.  v.  Crunk,  119  Ind. 
598.  In  a  distressing  case,  it  ap-  542;  s.  c.  21  N.  E.  Rep.  31.  But  it 
peared  that  a  little  girl  under  five  has  been  held  that  a  female  passen- 
years  of  age,  with  an  older  girl  ger  who,  upon  going  with  heavy 
about  the  same  size,  an  invalid,  bundles  upon  a  car  platform  to 
went  on  board  a  train  of  cars,  with-  alight  at  her  station,  and  seeing  that 
out  anything  wherewith  to  pay  their  the  car  has  started  without  giving 
fare.  No  adult  accompanied  them,  her  time  to  get  off,  goes  down  the 
and  no  notice  was  given  to  the  rail-  steps  and  jumps  off  on  to  the  station 
road  employes  to  take  charge  of  platform  and  is  injured,  is  guilty  of 
them.  When  they  reached  their  such  contributory  negligence  as  will 
place  of  destination  they  delayed  prevent  a  recovery,  although  her  ac- 
getting  off  until  the  train  had  start-  tion  is  caused  by  fear  that  she  will 
ed,  and,  in  attempting  then  to  be  carried  beyond  her  station, — the 
alight,  the  younger  girl  fell  and  court  taking  the  view  that  she  ought 
was  run  over.  There  was  no  negli-  to  remain  on  the  car,  and,  if  dam- 
gence  on  the  part  of  the  company,  aged  by  being  carried  beyond,  to  sue 
It  was  held  that  no  action  could  be  the  company  therefor:     Toledo  &c. 
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§  3024.    Illustrative  Holdings. — Where  the  evidence  was  conflict- 
ing as  to  the  circumstances  under  which  the  plaintiff,  an  aged  lady, 
attempted  to  alight  from  the  defendants'  passenger  train  at  the  sta- 
tion, the  plaintiff's  evidence  showing  that  the  train  did  not  stop  for 
a  sufficient  time  to  enable  her  to  get  off  before  it  started,  that  she 
commenced  to  get  off  while  it  was  at  rest,  and  that  it  started  while 
she  was  in  the  act  of  getting  off,  throwing  her  down  and  injuring 
her;  and  the  defendant's  evidence  tending  to  show  that  the  train 
stopped  a  sufficient  length  of  time  to  enable  her  to  get  off,  and  that 
she  did  not  avail  herself  of  this  opportunity,  but  attempted  to  get  off 
after  it  had  started, — no  question  seems  to  have  been  made  about  the 
propriety  of  sending  the  case  to  the  jury,  and  it  was  held  proper  to 
instruct  them  that  it  is  the  duty  of  railway  carriers  of  passengers 
"to  stop  long  enough  to  give  passengers  time  to  leave  the  train  in 
safety;"  that  "this  rule  does  not  require  them  to  wait  an  unusual 
time  to  enable  sick  or  diseased  persons  to  get  off,  unless  they  have 
notice  or  knowledge  of  the  condition  of  such  persons;  but,  if  there 
is  such  a  passenger,  and  his  condition  is  known  to  them,  they  are 
required  to  allow  a  reasonable  time  for  such  person  to  safely  reach 
the  platform  or  landing  place."     It  is  said  in  this  case  that  "the 
exact  length  of  time  to  be  given  must  depend  very  largely  upon  cir- 
cumstances.    For  instance,  a  longer  time  would  be  required  when 
there  are  many  passengers  to  alight  than  when  there  are  but  few ;  in 
a  dark  night,  with  the  landing  place  badly  lighted,  than  when  there 
is  full  light;  at  a  difficult  place  to  alight,  than  where  it  is  easy. 
And  as  railroad  companies  usually  carry,  not  merely  the  vigorous 
and  active,  but  also  those  who  from  age  or  extreme  youth  are  slower 
in  their  movements  than  vigorous  and  active  persons,  the  time  of 
stopping  is  not  to  be  measured  by  the  time  in  which  the  latter  may 
make  their  exit  from  the  cars,  but  by  the  time  in  which  the  other 
class  may,  using  diligence,  but  without  hurry  and  confusion,  alight. 
Those  in  charge  of  the  trains  are  bound  to  presume  that  there  may 
be  such  persons  in  the  cars,  and  unless  they  know  there  are  not,  they 
have  no  right  to  start  the  train  until  they  have  waited  long  enough 
to  allow  such  persons  to  alight;  nor  even  after  waiting  a  reasonable 
time  for  such  persons  to  get  off  have  they  the  right  to  start  the  trains 
without  using  reasonable  care  to  ascertain  if  there  are  such  persons 
in  the  act  of  getting  off.     It  certainly  would  not  be  permissible  for 
them  to  be  so  reckless  of  the  lives  and  limbs  of  passengers,  as  to 
start  the  trains  when  they  know,  or  with  reasonable  care  might  know, 

R.  Co.  v.  Wingate,  143  Ind.  125;  s.  c.     143  Ind.  134;  s.  c.  42  N.  E.  Rep.  477. 
37  N.  E.  Rep.  274;  rehearing  denied, 
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that  passengers  are  in  the  act  of  alighting."*^'  In  another  case,  the 
facts  were  that  the  passenger,  after  the  name  of  the  station  was 
called,  went  to  the  platform  while  the  train  was  slowing  up,  and 
asked  the  conductor  if  it  would  stop  there  for  water,  and  the  con- 
ductor answered  that  it  would.  The  passenger  then  got  upon  the 
lower  step  of  the  platform,  and,  when  the  train  stopped  at  the  usual 
landing  place,  tried  to  step  off;  but  immediately,  and  without  any 
notice  or  signal,  the  train  started  with  a  jerk,  throwing  the  passen- 
ger to  the  ground  and  severely  injuring  him.  The  train  then  drew 
up  at  the  water-tank,  a  few  feet  further  on.  It  was  held  that  he 
had  a  right  of  action  against  the  company.  The  fact  that  he  had 
taken  a  position  upon  the  step  of  the  platform  before  the  train 
stopped  did  not  preclude  a  recovery;  for,  although  it  may  have  been 
negligence  in  him  thus  to  take  an  unauthorized  and  dangerous  posi- 
tion, yet  this  negligence  did  not  form  an  efScient  cause  of  the  in- 
jury.**' 

§  3025.  Leaping  from  Train  in  Order  to  Avoid  an  Impending  Peril, 
Real  or  Apparent.**^ — On  a  principle  already  considered,*'"  con- 
tributory negligence  is  not,  as  matter  of  law,  imputed  to  a  passenger 
who  leaps  from  a  railway  train  in  order  to  avoid  an  impending 
danger,  real  or  apparent,  provided  that  the  appearances  of  danger 
were  such  that  the  passenger,  in  the  exercise  of  ordinary  care,  might, 
under  the  impulse  of  sudden  fear  thereby  produced,  be  expected  to 
perform  such  an  act ;  but  in  such  a  case  the  question  whether  he  acted 
negligently  is  a  question  for,  the  jury,*"^ — as  where  the  passenger 
jumped  from  a  rapidly  moving  train  to  escape  from  an  impending 
collision.^"^  In  such  an  emergency,  the  passenger  is  not  held  by  the 
law  to  the  exercise  of  his  best  judgment,***^  but  the  propriety  of  his 
act  must  be  measured  by  what  a  prudent  person  would  be  expected  to 
do  in  a  like  situation.*'* 

'"  Keller  v.  Sioux  City  &c.  R.  Co.,  v.  Shamokin  &c.  R.  Co.,  7  Pa.  Super. 

27  Minn.  178,  182.  Ct.  19. 

*^  Wood  V.  Lake  Shore  &c.  R.  Co.,  «^  Heath  v.  Glens  Falls  &c.  St.  R. 

49  Mich.  370.  Co.,   90  Hun    (N.  Y.)    560;    s.  c.  71 

«»This  section  is  cited  in  §§  3558,  N.  Y.  St.  Rep.  29;  36  N.  Y.  Supp.  22. 

3631.  ■""Chitty  v.  St.  Louis  &c.  R.  Co., 

^'"Vol.  I,  §§80,  81,  164,  175,  188,  148  Mo.  64;  s.  c.  49  S.  W.  Rep.  868. 

195,  197,  255,  1272;  Vol.  II,  §  2328;  One     doubtful     decision     is     found 

ante,  §  2927.  where  a  female  passenger  was  in- 

*"  Chitty  v.  St.  Louis  &c.  R.  Co.,  jured  by  jumping  from  a  passenger 

148  Mo.  64;  s.  c.'49  S.  W.  Rep.  868.  train  when  it  was  standing  still,  in 

^"^  Wilson  V.  Northern  &c.  R.  Co.,  the  mistaken  belief  that  there  was 

26  Minn.  278;  s.  c.  37  Am.  Rep.  410;  danger  of  a  collision  with  a  freight 

Iron  R.  Co.  v.  Mowery,  36  Ohio  St.  train    approaching    from    the    rear. 

418;   s.  c.  38  Am.  Rep.  597;   Heath  The  car  was  standing  on  an  embank- 

V.    Glens   Falls   &c.    St.    R.    Co.,    90  ment,   and   it  was   ten   feet   to   the 

Hun  (N.  Y.)  560;   s.  c.  71  N.  Y.  St.  ground.     It  was  held  that  she  could 

Rep.  29;  36  N.  Y.  Supp.  22;  Quinn  not  recover  damages  from  the  com- 
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§  3026.  Further  of  Leaping  from  the  Train  under  Impulse  of  Fear 
Produced  by  Negligence  of  Carrier. — The  doctrine  just  considered, 
that  a  passenger  does  not  incur  the  imputation  of  contributory  neg- 
ligence by  reason  of  acting  erroneously  under  the  impulse  of  sudden 
fear  produced  by  a  catastrophe  which  has  been  brought  ciboui  iy  the 
negligence  of  the  carrier, — as  where  the  ear  in  which  the  passenger 
was,  having  become  derailed,  he  leaped  from  the  same  and  sustained 
an  injury,  when,  if  he  had  remained  therein,  he  would  not  have 
been  injured, — is  constantly  affirmed  and  applied.*'^  This  doctrine 
refers  itself  to  the  language  of  Lord  Ellenborough  in  a  leading  case 
already  considered:  "If  I  place  a  man  in  such  a  situation  that  he 
must  adopt  a  perilous  alternative,  I  am  responsible  for  the  conse- 
quences."*"" Therefore,  if  a  passenger  in  a  coach,  by  reason  of 
peril  arising  from  an  accident  for  which  the  proprietors  thereof  are 
liable,  is  in  so  dangerous  a  situation  as  to  render  his  leaping  from 
the  coach  an  act  of  reasonable  precaution,  and  he  leaps  therefrom 
and  injures  himself,  the  proprietors  are  answerable  to  him  in  dam- 
ages, though  he  might  safely  have  retained  his  seat.**^  And  the 
rule  here  announced  is  applicable  to  passengers  upon  railway  trains. 
Apprehending  a  collision  of  trains,  a  passenger  is  justiiied  in  seeking 
safety  in  an  endeavor  to  leap  from  the  car  in  which  he  is  riding. *°^ 


pany,  because  it  was  guilty  of  no 
negligence:  Gulf  &c.  R.  Co.  v.  Wal- 
len,  65  Tex.  568.  Another  doubtful 
decision  is  to  the  effect  that  a  pas- 
senger is  guilty  of  contributory  neg- 
ligence as  matter  of  law  in  jumping 
from  a  moving  train,  upon  the  ex- 
clamation of  a  brakeman  to  "jump," 
without  looking  out  of  the  window, 
or  otherwise  attempting  to  ascer- 
tain whether  any  danger  was  immi- 
nent,— there  being  no  such  danger: 
McPeak  v.  Missouri  &c.  R.  Co.,  128 
Mo.  617;  s.  c.  30  S.  W.  Rep.  170.  In 
another  case  a  passenger  riding  in  a 
caboose  of  a  freight  train,  was 
standing  by  the  open  door,  when  the 
train  was  moving  at  the  rate  of 
fourteen  miles  an  hour.  The  car  of 
the  train  which  immediately  pre- 
ceded the  caboose  was  loaded  with 
lumber,  which  was  so  insecurely 
loaded  on  the  car  that  a  quantity  of 
it  fell  therefrom.  This  so  fright- 
ened the  passenger  that  he  leaped 
from  the  caboose,  and  was  killed. 
The  passengers  who  remained  in  the 
caboose  were  not  injured.  In  an  ac- 
tion for  damages  for  the  death  of 
the  passenger  who  leaped  from  the 
caboose,  the  jury  found  a  general 


verdict  for  the  company,  and  found 
specially  that  the  lumber  was  not 
loaded  and  fastened  in  the  ordi- 
narily secure  way,  but  that  there 
was  not  sufficient  cause  for  alarm  to 
induce  a  prudent  man  similarly  sit- 
uated to  leap  from  the  car.  Upon 
this  general  verdict  and  this  special 
finding,  it  was  held  that  there  could 
be  no  recovery:  Woolery  v.  Louis- 
ville &c.  R.  Co.,  107  Ind.  381;  s.  c.  5 
West.  Rep.  667. 

*°=  Wilson  V.  Northern  Pac.  R.  Co., 
26  Minn.  278;  La  Prelle  v.  Fordyce, 
4  Tex.  Civ.  App.  391;  s.  c.  23  S.  W. 
Rep.  453;  Jones  v.  Chicago  &c.  R. 
Co.,  42  Minn.  183;  s.  c.  11  Rail.  & 
Corp.  L.  J.  113;  41  Am.  &  Eng.  Rail. 
Cas.  169;  43  N.  W.  Rep.  1114;  Shank- 
enbery  v.  Metropolitan  St.  R.  Co.,  46 
Fed.  Rep.  177. 

""Jones  V.  Boyce,  1  Stark.  493; 
s.  c.  Thomp.  Carr.  Pass.  246. 

*"  Jones  V.  Boyce,  supra;  Ingalls 
V.  Bills,  9  Mete.  (Mass.)  1;  s.  c. 
Thomp.  Carr.  Pass.  112;  Stokes  v. 
Saltonstall,  13  Pet.  (U.  S.)  181;  s.  c. 
Thomp.  Carr.  Pass.  183;  McKinney 
V.  Neil,  1  McLean  (U.  S.)  540;  Frink 
V.  Potter,  17  111.  406. 

♦™  Buel  V.  New  York  &c.  R.  Co.,  31 

487 


3  Thomp.  Neg.J         carriers  of  passengers. 

On  the  other  hand,  although  some  degree  of  danger  may  be  im- 
minent to  a  passenger  remaining  on  board  the  train,  yet  the  con- 
duct of  the  passenger  in  leaping  from  the  train  may  evince  such 
rashness  that  he  is  not  entitled  to  recover.*""  It  must  be  constantly 
kept  in  mind  that  this  doctrine  is  predicated  upon  the  premise  that 
the  impending  peril,  or  the  appearance  of  impending  peril  which 
alarmed  the  passenger  and  induced  him  to  act  as  he  did,  was  brought 
about  by  the  negligence  or  other  wrong  of  the  carrier.  Hence,  it 
has  been  well  reasoned  that,  to  render  a  railway  carrier  liable  for 
injuries  to  a  passenger  produced  by  his  jumping  off  the  train  while 
in  motion,  in  consequence  of  a  false  alarm  of  danger  given  by  a 
brakeman,  the  act  of  the  brakeman,  in  causing  the  alarm,  must  have 
been  such  as  might  properly  be  ascribed  to  negligence.'*"'' 

§  3027.  Leaping  from  the  Train  under  Advice  or  Commands  of 
Carrier's  Servants.^"^ — On  grounds  already  considered,^"^  a  passen- 
ger who  is  injured  in  consequence  of  leaping  from  a  railway  train 
while  in  motion,  in  compliance  with  the  advice,  the  commands  or 
the  threats  of  the  servant  of  the  carrier,  will  be  excused  from  the 
imputation  of  contributory  negligence,  in  many  cases  where  he  would 
have  been  subject  to  such  an  imputation  if  the  act  had  been  purely 
voluntary  on  his  part,  and  uninfluenced  by  the  servants  of  the  car- 
rier. The  courts  reason  that  those  servants  are,  in  consequence  of 
their  experience,  much  more  capable  of  judging  whether  the  train 
has  acquired  such  speed,  or  is  in  such  a  situation  that  the  act  of  leap- 
ing from  it  will  be  dangerous  to  the  passenger;  and  that  a  passenger 
will  naturally,  in  the  exercise  of  that  care  which  men  and  women 
ordinarily  take  of  their  own  personal  safety,  defer  to  such  advice, 

N.  Y.  314;   Eldrldge  v.  Long  Island  encounters  a  seemingly  greater  dan- 

&c.  R.  Co.,  1  Sandf.    (N.  Y.)   S.  C.  ger:     La  Prelle  v.  Fordyce,  4  Tex. 

89;   South-western  R.  Co.  v.  Paulk,  Civ.  App.  391;    s.  c.  23  S.  W.  Rep. 

24  Ga.  356;  Wilson  v.  Northern  Pac.  453.     After  instructing  the  jury  that 

R.  Co.,  26  Minn.  278;  s.  c.  10  Cent.  L.  a  passenger  injured  while  cars  were 

J.  56.    But  see  Collins  v.  Albany  &c.  being  coupled  was  bound  to  use  or- 

R.  Co.,  12  Barb.  (N.  Y.)  492.  dinary  care  and  diligence  to  avoid 

'°'  Galena  &c.  R.  Co.  v.  Yarwood,  injury,  it  is  not  error  to  refer  it  to 

15  111.  468;  s.  c.  17  111.  509;   Galena  the  jury  whether  or  not,  under  the 

&c.  R.  Co.  V.  Fay,  16  111.  558;  Hill  v.  circumstances,  he  ought  to  have  left 

New  Orleans  &c.  R.  Co.,  11  La.  An.  the  car  or  taken  the  seat  nearest  to 

292;   Mobile  &c.  R.  Co.  v.  Klein,  43  where  he  stood  when  he  discovered 

111.  App.  63.  the  danger:     Chattanooga  &c.  R.  Co. 

""Ephland  v.  Missouri  &c.  R.  Co.,  v.  Huggins,  89  Ga.  494;  s.  c.  52  Am. 

57  Mo.  App.  147.     One  court  has  rea-  &  Eng.  Rail.  Cas.  473;  15  S.  E.  Rep. 

soned  that  a  passenger  is  justified  848. 

in    jumping    from    a    railway    car  »°'  This  section  is  cited  in  §  2848. 

which  has  become  partially  derailed,  ^  Ante,  §§  2931,  2932.     As  to  the 

for  the  purpose  of  escaping  apparent  duty  of  giving  advice  and  assistance, 

serious  bodily  injury,  though  the  car  see  ante,  §  2843,  et  seq. 
is  still  in  motion,  unless  he  thereby 
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or  yield  to  such  commands  or  threats,  where  they  would  not  other- 
v.ise  do  the  act  which  results  in  their  injury.^"^  In  such  cases,  un- 
less the  danger  of  acting  upon  the  advice,  or  yielding  to  the  com- 
mands or  threats,  is  obvious  and  glaring,  the  courts  will  be  inclined 
to  hold  the  question  of  the  contributory  negligence  of  the  passenger 
to  be  a  question  for  a  jury.°°* 


'"'' Jones  V.  Chicago  &c.  R.  Co.,  42 
Minn.  183;  s.  c.  43  N.  W.  Rep.  1114; 
7  Rail.  &  Corp.  L.  J.  113;  41  Am.  & 
Bng.  Rail.  Cas.  169.  Compare  ante, 
§  2932. 

•"'  Hazard  v.  Chicago  &c.  R.  Co.,  1 
Biss.  (U.  S.)  503;  s.  c.  26  111.  373; 
Chicago  &c.  R.  Co.  v.  Randolph,  53 
111.  510;  Jeffersonville  &c.  R.  Co.  v. 
Swift,  26  Ind.  459;  Pittsburgh  &c. 
R.  Co.  v.  Krouse,  30  Ohio  St.  222; 
Chicago  &c.  R.  Co.  v.  Winters,  65  111. 
App.  435;  Bucher  v.  New  York  &c. 
R.  Co.,  98  N.  Y.  128;  Hodges  v. 
Southern  R.  Co.,  122  N.  C.  992;  s.  c. 
29  S.  E.  Rep.  939;  Lewis  v.  Dela- 
ware &c.  Canal  Co.,  145  N.  Y.  508; 
s.  c.  65  N.  Y.  St.  Rep.  374;  40  N.  B. 
Rep.  248;  rev'g  s.  c.  80  Hun  (N.  Y.) 
192;  61  N.  Y.  St.  Rep.  773;  30  N.  Y. 
Supp.  28;  McDonald  v.  Boston  &c. 
R.  Co.,  87  Me.  466;  s.  c.  32  Atl.  Rep. 
1010;  2  Am.  &  Eng.  Rail.  Cas.  (N. 
S.)  293;  Louisville  &c.  R.  Co.  v. 
Crunk,  119  Ind.  542;  s.  c.  21  N.  E. 
Rep.  31;  Atchison  &c.  R.  Co.  v. 
Hughes,  55  Kan.  491;  s.  c.  40  Pac. 
Rep.  919;  Texas  &c.  R.  Co.  v.  Urtea- 
ga  (Tex.  Civ.  App.),  25  S.  W.  Rep. 
1035  (no  off.  rep.);  Fort  Worth  &c. 
R.  Co.  V.  Viney  (Tex.  Civ.  App.),  30 
S.  W.  Rep.  252  (no  off.  rep.);  Inter- 
national &c.  R.  Co.  V.  Rhoades,  21 
Tex.  Civ.  App.  459;  s.  c.  51  S.  W. 
Rep.  517;  rehearing  denied  52  S.  W. 
Rep.  979;  Delaware  &c.  R.  Co.  v. 
Webster  (Pa.),  4  Cent.  Rep.  638; 
Watkins  v.  Raleigh  &c.  R.  Co.,  116 
N.  C.  961;  s.  c.  21  S.  E.  Rep.  409; 
Baltimore  &c.  R.  Co.  v.  Leapley,  65 
Md.  571;  Benton  v.  Chicago  &c. 
R.  Co.,  55  Iowa  496  (trespassing 
boy  eleven  years  of  age  ordered 
off  by  conductor) ;  Louisville  &c. 
R.  Co.  V.  Holsapple,  12  Ind.  App. 
301;  38  N.  E.  Rep.  1167;  St.  Louis 
&c.  R.  Co.  V.  Cantrell,  37  Ark.  519; 
s.  c.  40  Am.  Rep.  105;  International 
R.  Co.  V.  Hassell,  62  Tex.  256  (per- 
son ejected  from  the  train  jumps 
before  the  train  stops  because  or- 


dered to  do  so);  Chicago  &c.  R.  Co. 
V.  Winters,  65  111.  App.  435  (passen- 
ger entitled  to  rely  upon  informa- 
tion or  suggestion  given  by  con- 
ductor as  to  when  and  where  he 
should  alight) ;  Bucher  v.  New  York 
&c.  R.  Co.,  98  N.  Y.  128  (speed  of 
train  reduced,  but  not  stopped,  at 
station,  passenger  jumps  in  obedi- 
ence to  orders  of  conductor) ; 
Hodges  V.  Southern  R.  Co.,  122  N. 
C.  992;  s.  c.  29  S.  E.  Rep.  939  (pas- 
senger steps  off  a  moving  car  at 
night  on  the  invitation  or  direction 
of  the  porter) ;  St.  Louis  &c.  R.  Co. 
V.  Cantrell,  37  Ark.  519;  s.  c.  40 
Am.  Rep.  105  (sleeping  passenger 
aroused  at  ten  o'clock  at  night  and 
told  by  brakeman  to  hurry  and  get 
off — train  overshoots  platform,  pas- 
senger follows,  and  is  injured) ; 
Jones  V.  Texas  &c.  R.  Co.,  47  La.  An. 
383;  s.  c.  16  South.  Rep.  937  (passen- 
ger attempts  to  alight  from  moving 
train  at  station  under  directions  of 
conductor) ;  Gulf  &c.  R.  Co.  v. 
Brown,  4  Tex.  Civ.  App.  435;  s.  c.  23 
S.  W.  Rep.  618  (passenger  jumps  at 
night  from  moving  train  upon  the 
direction  of  a  brakeman — speed  not 
such  as  to  make  danger  apparent) ; 
Louisville  &c.  R.  Co.  v.  Holsapple, 
12  Ind.  App.  301;  s.  c.  38  N.  E.  Rep. 
1107  (female  passenger,  alighting 
from  a  train  in  the  dark,  took  a 
"leap"  at  the  request  of  a  brakeman 
who  was  assisting  her) ;  Benton  v. 
Chicago  &c.  R.  Co.,  55  Iowa  496  (boy 
eleven  years  old,  who  was  a  tres- 
passer, attempted  to  climb  out  of  the 
car  while  in  motion,  in  obedience  to 
the  order  of  the  conductor) ;  Atchi- 
son &c.  R.  Co.  v.  Hughes,  55  Kan. 
491;  s.  c.  40  Pac.  Rep.  919  (passen- 
ger attempted  to  alight  from  slowly 
moving  train  at  the  suggestion  or 
request  of  the  conductor) ;  Galloway 
v.  Chicago  &c.  R.  Co.,  87  Iowa  458; 
s.  c.  54  N.  W.  Rep.  447  (passenger 
jumped  from  moving  train  in  obedi- 
ence to  order  of  brakeman,  under 
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§  3028.  Circumstances  under  which  Contributory  Negligence 
Ascribed  to  such  Acts. — It  must  not  be  supposed  from  the  foregoing 
that  in  every  case  where  a  passenger  or  a  trespasser  leaps  from  a 
moving  railway  train,  under  the  advice  or  command  of  the  con- 
ductor or  other  employe  of  the  railway  company,  he  will  be  exon- 
erated  from   the   imputation   of   contributory   negligence.     If,   not- 


circumstances  warranting  him  in 
believing  that  the  brakeman  had 
charge  of  the  car);  McDonald  v. 
Kansas  City  &c.  R.  Co.,  127  Mo.  38; 
s.  c.  29  S.  W.  Rep.  848  (passenger 
about  to  alight  from  slowly  moving 
train  under  direction  of  conductor, 
upon  another  track,  not  negligent 
because  he  did  not  look  to  see 
whether  another  train  was  ap- 
proaching) ;  Texas  &c.  R.  Co.  v.  Kel- 
ly (Tex.  Civ.  App.),  47  S.  W.  Rep. 
809  (no  off.  rep.)  (trespasser  on 
freight  train  in  the  night  stood  on 
the  platform  of  the  caboose,  ready  to 
jump  off  when  the  train  should 
reach  the  top  of  the  hill,  in  obedi- 
ence to  the  command  of  the  con- 
ductor, who  refused  to  stop  the 
train,  but  ordered  him  to  jump  and 
kicked  him  off  before  top  of  hill  was 
reached) ;  Geiler  v.  Manhattan  R.  Co., 
11  Misc.  (N.  Y.)  413;  s.  c.  65  N.  Y. 
St.  Rep.  437;  32  N.Y.  Supp.  254  (pas- 
senger sixty-six  years  old  stepped 
off  an  elevated  railway  car,  after  the 
gates  had  been  closed  and  the  train 
had  started,  where  the  guard  opened 
the  gate  and  told  him  to  "hurry  up, 
jump").  Accordingly,  it  has  been 
held  that  a  passenger  who  finds  him- 
self upon  the  wrong  train  is  not,  as 
matter  of  law,  guilty  of  negligence 
in  following  the  advice  of  a  person 
wearing  the  uniform  of  the  railroad 
company,  by  jumping  from  the  train 
while  it  is  moving  no  faster  than  a 
walk,  in  order  to  prevent  Ms  being 
carried  from  a  point  at  a  distance 
from  his  destination:  Jones  v.  Bal- 
timore &c.  R.  Co.,  21  D.  C.  346;  s.  c. 
21  Wash.  L.  Rep.  99.  Again,  it  has 
been  held  that  one  not  a  passenger 
who  has  gone  on  board  the  train  to 
assist  Ms  family  on  board,  and  who 
jumps  off  after  the  train  has  started 
and  is  injured,  is  not  guilty  of  a 
Tnisdemeanor,  so  as  to  prevent  a  re- 
covery of  damages  under  a  statute 
(McClain's  Iowa  Code,  §  5203)  mak- 
ing it  a  misdemeanor  to  jump  off  a 
car  without  the  consent  of  the  per- 


son in  charge  of  it,  if  he  not  only 
acted  on  the  advice  of  a  brakeman 
having  charge  of  the  car  as  to  how 
to  get  off,  but  pursuant  to  his  or- 
ders: Gallov/ay  v.  Chicago  &c.  R. 
Co.,  87  Iowa  458;  s.  c.  54  N.  W.  Rep. 
447.  So,  it  has  been  held  that  one 
who  goes  on  board  a  railway  train 
to  assist  his  daughter  is  not,  as  mat- 
ter of  law,  guilty  of  negligence  in 
getting  off  the  train  in  the  dark, 
while  it  is  in  motion,  where,  as  soon 
as  he  discovers  that  it  is  moving,  he 
goes  to  the  front  end  of  the  car,  tells 
the  Pullman  conductor  that  he 
wants  to  get  off,  and  the  latter  pulls 
the  bell  rope  to  stop  the  train,  and, 
after  a  little  time  has  elapsed,  tells 
him  that  he  can  get  off,  and,  in  the 
belief  that  the  train  has  stopped 
and  being  unable  from  its  slow  mo- 
tion and  the  darkness  to  perceive 
that  it  is  in  motion,  he  steps  off  the 
train  and  is  injured:  Evansville 
&c.  R.  Co.  V.  Athon,  6  Ind.  App.  295; 
s.  c.  33  N.  E.  Rep.  469.  Another 
court  has  held  that  a  woman  may  be 
justified  in  attempting  to  alight 
from  a  train  in  motion,  through  fear 
of  being  pushed  off  by  the  conductor, 
caused  by  his  manifestations  and  di- 
rections, although  he  did  not  lay 
hands  on  her  or  make  any  actual  or 
hostile  demonstrations:  Highland 
&c.  R.  Co.  V.  Winn,  93  Ala.  306;  s.  c. 
9  South.  Rep.  509.  So,  upon  the  as- 
sumption that  one  who  enters  a  pay 
train  to  ride  thereon,  in  which  the 
rules  of  the  company  do  not  allow 
passengers  to  ride,  is  bound  to  leave 
it  as  soon  as  he  prudently  can,  after 
being  notified  of  the  rule,  it  has 
been  held  that  if,  with  the  conduc- 
tor's concurrence,  he  leaps  from  the 
train  when  it  is  going  at  fifteen 
miles  an  hour,  his  right  to  recover 
from  the  company  for  the  conse- 
quent fracture  of  his  leg  involves 
the  question  whether  he  prudently 
used  the  only  means  of  exit  provided 
by  the  company:  Southwestern  &c. 
S..  Co.  V.  Singleton,  66  Ga.  252. 
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withstanding  the  advice,  the  command,  or  even  the  threat,  of  the 
servants  of  the  carrier,  the  act  is  obviously  dangerous,  the  passenger 
or  trespasser  will  not  be  excused  in  attempting  it,  but  negligence 
will  be  imputed  to  him.  It  was  so  held  where  a  person  boarded  a 
freight  train  to  go  to  a  station  at  which  the  train  did  not  stop,  and 
the  conductor  became  angry  and  abusive,  and  ordered  him  to  jump 
off  when  the  train  should  reach  the  station,  but  made  no  threat  to 
put  him  off,  and  the  passenger  jumped  off  while  the  train  was  going 
at  a  speed  of  ten  or  twelve  miles  an  hour,  and  sustained  injuries  f^ 
where,  as  a  passenger  was  evidently  preparing  to  alight  from  the 
train  while  it  was  in  motion,  the  conductor  told  him  to  "jump  with 
the  train,"  meaning  to  jump  in  the  direction  in  which  the  train 
was  going,  and  thereby  intending  merely  to  advise  as  to  the  safest 
mode  of  jumping,  and  not  to  advise  him  to  jump;^""  where  a  pas- 
senger on  a  freight  train,  who  was  asleep  in  the  caboose  when  it 
reached  his  station,  was  told  by  the  conductor,  shortly  after  the 
train  had  passed  the  station,  that,  if  he  wanted  to  get  off  he  must  get 
off  quickly,  and  he  took  his  stand  on  the  steps  of  the  car  ready  to  get 
off  when  the  train  should  stop,  and,  standing  there,  was  thrown  off 
by  a  sudden  jerk,  which  was  caused  by  taking  up  the  "slack"  of  the 
train  ;^°''  where  a  passenger  found  himself,  on  a  dark  night,  on  a 
wrong  train  running  at  from  ten  to  fifteen  miles  an  hour,  and 
jumped  therefrom  at  the  suggestion  of  a  trainman  f*  where  a  pas- 
senger was  informed  by  a  trainman,  after  the  train  had  started,  that 
it  was  not  his  proper  train,  and  that  he  had  better  get  off  if  he  did 
not  wish  to  go  to  a  place  named,  which  was  not  the  place  of  his 
destination,  whereupon,  without  further  advice  or  direction,  he 
jumped  from  the  train  while  it  was  moving  at  the  rate  of  three  or 
four  miles  an  hour;°°'  where  a  passenger  desired  to  alight  at  a  cer- 
tain place  where  the  train  was  not  scheduled  to  stop,  it  being  merely 
a  crossing,  and  the  conductor  slackened  the  speed  of  the  train  a 
little,  but  refused  to  stop,  and  told  him  to  jump,  which  direction 
he  obeyed.^^"  It  has  been  held  that  the  fact  that  a  train  is  being 
run  at  a  high  rate  of  speed  in  violation  of  law,  and  in  breach  of  a 
promise  made  by  the  engineer  to  a  boy  thirteen  years  old  riding 
thereon  and  intending  to  jump  off,  will  not  render  the  company 

''"'St.  Louis  &c.  R.  Co.  V.  Rosen-  Co.,  171  Pa.  St.  620;  s.  c.  33  Atl.  Rep. 

berry,  45  Ark.  256.  379. 

'™  McDonald  v.  Boston  &c.  R.  Co.,  ™  Jones  v.  Baltimore  &c.  R.  Co., 

87  Me.  466;   s.  c.  32  Atl.  Rep.  1010;  4  App.    (D.  C.)   158;   s.  c.  22  Wash. 

2  Am.  &  Bng.  Rail.  Cas.  (N.  S.)  293.  L.  Rep.  653. 

«"Llndsey  v.  Chicago  &c.  R.  Co.,  ""Bardwell  v.  Mobile  &c.  R.  Co., 

64  Iowa  407.  63  Miss.  574. 

=°*Rothstein    v.    Pennsylvania   R. 
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liable  for  an  injury  to  the  boy  sustained  in  so  jumping,  he  having 
full  knowledge  of  the  danger.^" 

§  3029.  Instances  of  Leaping  from  Moving  Trains  where  the  Re- 
covery of  Damages  has  heen  Denied. — There  are  isolated  holdings 
to  the  effect  that  a  street  railway  company  is  not  liable  for  an  injury 
to  a  passenger  because  of  a  failure  to  stop  at  a  proper  place  when 
properly  requested,  where  the  accident  is  caused  by  the  passenger's 
jumping  from  the  car  while  it  is  in  motion,^^^ — especially  where  so 
to  do  is  in  violation  of  the  known  rules  of  the  company,  and  enough 
is  not  said  or  done  by  the  employes  of  the  company  to  induce  the 
passenger  to  take  this  course. ^^^  A  recovery  of  damages  was  denied, 
on  the  ground  of  contributory  negligence,  in  the  following  cases: — 
Where  the  conductor  consented  to  slacken  speed  to  allow  an  intend- 
ing passenger  to  alight,  but  declined  to  bring  the  train  to  a  stop 


"'  Howell  V.  Illinois  &c.  R.  Co.,  75 
Miss.  242;  s.  c.  36  L.  R.  A.  545;  21 
South.  Rep.  746.  As  the  conductor 
or  guard,  after  announcing  the  last 
station,  stood  facing  the  door  of  the 
vestibule,  which  had  not  yet  been 
opened,  and  the  train  was  still  •  in 
motion,  a  passenger  leaned  against 
a  partition,  and  stood  waiting  a  half 
a  minute,  when  the  guard  opened 
the  vestibule  door,  and  stepped 
across  to  the  vestibule  of  the  other 
car;  and  the  passenger,  erroneously- 
supposing  the  train  had  stopped, 
stepped  out  into  the  vestibule,  took 
the  rail  in  his  right  hand,  passed 
down  the  steps,  and  thence  onto  the 
platform,  and  in  doing  so  he  fell,  and 
was  injured.  It  was  held  that  such 
facts  did  not  show  a  direction  to  the 
passenger  such  as  interfered  with 
his  free  agency,  and  diverted  his 
attention  from  the  danger  of  alight- 
ing from  the  train  while  moving. 
He  was  guilty  of  contributory  negli- 
gence, and  his  complaint  for  dam- 
ages was  properly  dismissed: 
Mearns  v.  Central  R.  Co.,  163  N.  Y. 
108;  s.  c.  57  N.  B.  Rep.  292;  rev'g 
s.  c.  48  N.  Y.  Supp.  366;  s.  c.  23  App. 
Div.  (N.  Y.)  298. 

""North  Chicago  St.  R.  Co.  v. 
Wrixon,  51  111.  App.  307. 

"°  Calderwood  v.  North  Birming- 
ham St.  R.  Co.,  96  Ala.  318;  s.  c.  11 
South.  Rep.  66.  It  has  been  held 
gross  negligence  in  a  passenger  on 
a  street  railway  to  jump  from  the 
car  when  it  is  going  twenty  miles 
an  hour^  whether  or  not  he  knows 
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that  the  car  is  going  so  fast,  and 
although  a  city  ordinance  restricts 
the  speed  to  seven  miles  an  hour, 
and  the  conductor  is  silent  on  hear- 
ing another  tell  such  passenger  that 
the  car  is  not  going  to  stop,  and  that 
he  had  better  get  off:  Masterson  v. 
Macon  City  &c.  R.  Co.,  88  Ga.  436; 
s.  c.  14  S.  E.  Rep.  591.  A  passenger 
on  a  street  car,  who  knew  the  driver 
and  wished  to  smoke,  went  to  the 
front  platform  for  that  purpose.  A 
large  travelling  trunk  prevented 
him  from  getting  on  the  platform, 
and  so  he  stood  on  a  lower  step, 
hanging  on  by  the  driving  bar  and 
the  iron  at  the  side  of  the  car.  He 
rode  some  distance  in  this  way, 
when  the  car  stopped,  and  the 
horses  were  watered.  The  driver 
then  told  him  to  go  to  the  rear  plat- 
form if  he  wanted  to  smoke.  He 
started  a  minute  later  to  do  so,  but, 
as  he  was  stepping  down  and  his 
foot  was  nearly  on  the  ground,  the 
driver  let  go  the  brake,  the  car 
started,  and  he  was  thrown  down 
and  injured.  The  plaintiff  had 
abundant  time  to  obey  the  direction 
of  the  driver  before  the  car  started; 
and  even  if  the  car  had  started  im- 
mediately, there  was  nothing  to  in- 
dicate that,  with  ordinary  care  on 
his  part,  he  might  not  have  stepped 
down  with  perfect  safety  to  himself. 
It  was  held  that  he  could  not  re- 
cover damages  from  the  company: 
Brown  v.  Congress  &c.  R.  Co.,  49 
Mich.  153;  s.  c.  14  Reporter  627. 
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because  the  place  was  not  a  station  but  merely  a  crossing,  and,  al- 
though the  night  was  dark,  and  the  train  was  running  at  a  speed  from 
six  to  twelve  miles  an  hour,  the  passenger  jumped,  knowing  that  the 
act  was  dangerous  ;^^*  where  the  train  was  running  at  a  speed  which 
indicated  that  it  would  pass  a  particular  station  without  stopping, 
and  a  boy  sixteen  years  old,  desiring  to  stop  at  the  station,  volun- 
tarily alighted  from  the  train,  without  being  directed  to  do  so  by 
any  employe  of  the  company,  but  through  the  fear  that  he  would 
be  carried  beyond  his  station  ;°^^  where  a  boy  nearly  fourteen  years 
old,  who  was  an  expert  in  jumping  on  and  off  trains  while  in  motion, 
attempted  to  get  off  a  train  running  at  the  rate  of  twenty  miles  an 
hour  ;°^*  and  in  the  cases  noted  in  the  margin."^' 


"•Bardwell  v.  Mobile  &c.  R.  Co., 
€3  Miss.  574. 

™  Jones  V.  Georgia  &c.  R.  Co.,  103 
Ga.  570;  s.  c.  29  S.  E.  Rep.  927. 

»"  Howell  V.  Illinois  &c.  R.  Co.,  75 
Miss.  242;  s.  c.  36  L.  R.  A.  545;  21 
South.  Rep.  746. 

""  A  lame  boy  eight  years  old 
climbed  upon  an  engine  as  it  was 
moving  slowly  through  a  city  street. 
The  engineer  at  once  stopped  the 
engine  with  a  jerk,  the  fireman 
calling  to  the  boy  to  hold  on.  The 
boy  either  lost  his  hold,  or  jumped, 
and  was  killed.  It  was  held  that 
there  was  nothing  to  submit  to  the 
jury:  Miles  v.  Atlantic  &c.  R.  Co., 
4  Hughes  (U.  S.)  172.  A  passenger 
on  a  train  in  the  nighttime  intend- 
ed to  get  off  at  a  particular  station. 
After  the  conductor  had  pulled  the 
bell  cord  to  stop  the  train  at  that 
station,  the  passenger  jumped  from 
the  train  while  it  was  going  so  rap- 
idly as  to  throw  him  violently  to  the 
ground,  and  when  the  train  was  sev- 
eral hundred  feet  beyond  his  sta- 
tion, although  he  thought,  from  see- 
ing the  light  of  a  lantern  glimmer- 
ing on  the  ground,  that  the  train 
was  going  slowly  enough  to  enable 
him  to  alight  in  safety:  Fordyce 
V.  Allen  (Tex.  Civ.  App.),  26  S.  W. 
Rep.  437  (no  off.  rep.).  A  sleeping 
passenger,  in  a  caboose  of  a  freight 
train,  was  awakened  by  the  con- 
ductor and  informed  that  he  had 
reached  his  destination,  but  he  went 
to  sleep  again.  After  the  train  had 
passed  the  station  a  short  distance 
and  had  stopped  at  a  frog,  the  con- 
ductor awakened  him  again.  At 
that  time  and  place,  he  could  have 
alighted  in  safety.    Nevertheless,  he 


again  went  to  sleep,  and  the  con- 
ductor aroused  him  a  third  time  and 
told  him  to  get  off.  The  conductor 
then  went  out  at  the  end  of  the 
caboose.  The  night  was  very  dark. 
The  conductor  stood  on  the  station 
platform  with  lantern  in  hand,  with- 
in less  than  three  feet  of  the  car 
platform.  There  was  no  chain 
across  the  end  of  the  car  platform 
in  the  rear  of  the  caboose,  and  it 
was  not  customary  to  have  any. 
The  train  commenced  backing.  The 
passenger  then  walked  to  the  end  of 
the  car,  jumped  off,  and  the  cars 
passed  over  him,  injuring  him  se- 
verely. It  was  held  that,  although 
the  company  was  culpably  negligent 
in  not  having  sufiBcient  lights  at  the 
station,  and  in  not  warning  the  pas- 
senger to  wait  until  the  train  had 
stopped,  yet  his  contributory  negli- 
gence prevented  him  from  recover- 
ing damages:  Richmond  &c.  R.  Co. 
V.  Morris,  31  Graft.  (Va.)  200.  A 
female  passenger  seventy  years  old, 
accompanied  by  her  niece,  started 
toward  the  door  of  the  car  before 
the  train  had  stopped,  but  after  the 
brakeman  had  taken  her  valise,  and 
after  her  niece  had  started;  and, 
while  she  was  so  proceeding,  and 
not  holding  onto  anything  for  sup- 
port, she  was  thrown  down  by  the 
stopping  of  the  train  in  a  way  which 
was  not  unusual.  It  was  held  that 
her  contributory  negligence  pre- 
cluded her  from  recovering  damages 
for  the  hurt  so  received.  The  court 
took  the  view  that  she  should  have 
remained  in  her  seat  until  the  train 
stopped:  Chicago  &c.  R.  Co.  v. 
Means,  48  111.  App.  396.  That  a  rail- 
way company  is  not  liable  for  an 
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§  3030.  Instances  of  Leaping  from  Moving  Trains  where  the  Ques- 
tion of  Contributory  Negligence  Went  to  the  Jury. — Eecalling  the 
statement  of  doctrine  that  there  is  no  rule  of  law  which  determines 
whether,  in  a  given  case,  a  passenger  or  a  trespasser  is  guilty  of 
contributory  negligence,  from  the  mere  fact  of  attempting  to  alight 
from  a  railway  train  in  motion,  we  may  conclude  that  it  is  a  ques- 
tion of  fact  for  the  jury  in  all  cases,  except  where  the  negligence 
is  so  glaring  and  palpable  that  the  judge  is  able  to  say  that  fair- 
minded  men  ought  not  to  differ  upon  the  question,  and  hence,  that 
he,  the  fair-minded  man  on  the  bench,  ought  not  to  allow  the 
twelve  fair-minded  men  in  the  jury  box  to  exercise  their  judgment 
upon  it.  General  statements  of  doctrine  are  frequently  met  with 
in  the  judicial  reports,  to  the  effect  that  whether  the  act  of  alight- 
ing from  a  railway  train  while  in  motion  is  negligent  or  not,  or- 
dinarily presents  a,  question  of  fact  for  the  jury.^^^  From  what 
has  preceded  it  must  be  concluded  that  it  is  or  is  not,  according  to 
the  circumstances.  In  the  view  of  most  courts,  for  a  passenger  to 
step  from  a  car  in  the  daytime,  or  when  the  station  is  well  lighted 
and  the  car  is  moving  slowly  opposite  the  station  platform,  is  not 
negligence  as  matter  of  law,  but  the  question  whether  it  is  negligence 
is  for  the  jury."^^'  And  there  are  many  'decisions  which  proceed 
upon  the  proposition  that  it  is  not  negligence  as  matter  of  law  to 
jump  from  a  slowly  moving  train,^^° — for  example,  from  a  moving 

injury  to  one  who  has  entered  its  Winn,  93  Ala.  306;  s.  c.  9  South, 
train  to  procure  a  seat  for  his  wife,  Rep.  509;  Cumberland  &c.  R.  Co.  v. 
but  who  has  not  exercised  ordinary  Maugans,  61  Md.  53;  Chicago  &c.  R. 
care  In  alighting,  although  the  com-  Co.  v.  Hyatt,  48  Neb.  161;  s.  c.  4 
pany  has  been  negligent  in  failing  Am.  &  Eng.  Rail.  Cas.  (N.  S.)  44; 
to  provide  a  light  at  the  place  67  N.  W.  Rep.  8  (about  five  miles  an 
where  he  attempted  to  leave  the  hour) ;  Chicago  &c.  R.  Co.  v.  Byrum, 
train,  or  In  failing  to  stop  the  train  48  111.  App.  41  (motion  just  resumed 
for  a  sufficient  length  of  time, — see  after  stopping,  passenger  stepped 
Missouri  &c.  R.  Co.  v.  Miller,  8  Tex.  off  before  car  had  gone  beyond  plat- 
Civ.  App.  241;  s.  c.  27  S.  W.  Rep.  905.  form);  Delaware  &c.  R.  Co.  v.  Web- 

"« Louisville  &c.  R.  Co.  v.  Crunk,  ster  (Pa.),  4  Cent.  Rep.  638  (gravity 

119  Ind.  542;  s.  c.  21  N.  E.  Rep.  31;  railroad,  car  going  no  faster  than  a 

Raben  v.  Central  &c.  R.  Co.,  74  Iowa  man  could  walk  past  the  point  at 

732;    s.  c.  34  N.  W.  Rep.  621;   Tay-  which  the  conductor  had  promised 

lor  V.   Missouri  &c.   R.   Co.,   26   Mo.  to  let  the  passenger  off). 
App.  336;  International  &c.  R.  Co.  v.        ™  McDonald  v.  Kansas  City  &c.  R. 

Satterwhite,  15  Tex.  Civ.  App.  102;  Co.,  127  Mo.  38;   s.  c.  29  S.  W.  Rep. 

s.  c.  38  S.  W.  Rep.  401;  Little  Rock  848;  McAlan  v.  New  York  &c.  Bridge, 

&c.  R.  Co.  V.  Atkins,   46  Ark.   423;  60  N.  Y.  Supp.  176;  s.  c.  43  App.  Div. 

Leslie  v.  Wabash  &c.  R.  Co.,  88  Mo.  (N.   Y.)    374    (very   slowly   moving 

50;  s.  c.  3  West.  Rep.  824;  Pennsyl-  train);     Atchison     &c.     R.     Co.     v. 

vania  R.  Co.  v.  Peters,  116  Pa.  St.  Hughes,  55  Kan.  491;   s.  c.  40  Pac. 

206;   s.  c.  9  Atl.  Rep.  317;  19  W.  N.  Rep.  919  (attempting  to  alight  from 

C.    (Pa.)  418;    Illinois  &c.  R.  Co.  v.  a  very  slowly  moving  train  at  the 

Wittaker   (Ky.),  57  S.  W.  Rep.  465  suggestion   or   request  of   the   con- 

(no  off.  rep.).  ductor). 

■>"  Highland   Ave.   &c.    R.    Co.   v. 
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train  when  it  has  moved  but  forty  feet  from  its  starting  point. ^^^ 
In  the  following  cases  it  was  held  that  the  passenger  was  not  guilty 
of  contributory  negligence  as  matter  of  law,  because  of  attempting 
to  alight  from  a  train  while  it  was  in  motion: — Where,  because  of 
the  fault  of  the  company,  the  passenger  had  no  choice  but  to  leave 
the  train  while  it  was  moving  slowly,  or  to  be  carried  beyond  his 
destination,  and  the  speed  of  the  train  was  not  such  as  to  indicate 
danger, ''^^ — a  tjrpe  of  many  cases  ;^^^  where  the  train  has  been  neg- 
ligently started  without  giving  the  passenger  a  reasonable  time 
to  alight  at  his  destination,^^* — a  type  of  many  other  eases  ;^^^  where 
the  passenger  steps  from  the  train  before  it  has  quite  stopped  op- 
posite the  station  platform, — such  an  act  being  negligent  or  not 
according  to  the  circumstances;^^"  where  a  woman  entered  a  ear  be- 
fore the  time  of  starting,  in  violation  of  a  rule  of  the  company,  of 
which  she  claimed  to  have  been  ignorant,  where  there  were  other 
passengers  seated  therein,  and  the  brake  of  the  car,  which  was  in- 
securely fastened,  was  released  by  a  mischievous  boy  eight  years  old, 
and  the  car  started  down  grade,  with  no  person  in  charge  of  it, 
and,  when  it  had  acquired  a  speed  of  ten  miles  an  hour,  the  woman 
leaped  from  it;^^^  where  a  person  jumped  from  a  car  when  it  was 
moving  at  the  rate  of  five  miles  an  hour, — this  rate  of  speed  not 
making  the  act  negligent  as  matter  of  law;^^'  where  a  passenger 
was  thrown  from  a  car  on  the  side  opposite  his  station,  just  after  it 
had  passed  the  station  without  afEording  him  an  opportunity  to 
alight,  and  after  he  had  crossed  to  the  other  side  of  the  platform, 
under  a  reasonable  expectation  that  the  train  would  be  slowed  up 
at  a  mill  just  beyond  ;^^°  where  an  able-bodied  male  passenger  stepped 
from  a  slowly  moving  train,  holding  a  valise  in  one  hand  and  a 
basket  in  the  other,  in  broad  daylight,  where  it  was  only  eighteen 
inches  from  the  step  of  the  car  to  the  station  platform;^'"  where 
a  person  went  on  board  the  train  to  assist  his  sister  and  three  small 
children,  and  so  informed  the  conductor,  and,  before  he  could  get 

"'' Chicago  &c.  R.   Co.  v.  Byrum,  Co.,  59  Fed.  Rep.  431;  New  York  &c. 

153  111.  131;  s.  c.  38  N.  E.  Rep.  578.  R.    Co.   v.    Coulbourn,    69    Md.   360; 

=-'' Southern  R.  Co.  v.  Mitchell,  98  s.  c.  1  L.  R.  A.  541;  18  Md.  L.  J.  823; 

Tenn.  27;  s.  c.  40  S.  W.  Rep.  72.  16  Atl.  Rep.  208. 

°=^  Texas  &c.  R.  Co.  v.  Bagwell,  3        '=' Galveston  &c.  R.  Co.  v.  Smith, 

Tex.  Civ.  App.   256;    s.   c.   22  S.  W.  59  Tex.  406. 

Rep.  829  (passenger,  a  young  worn-        °=' Western  &c.  R.  Co.  v.  Herold, 

an,    jumped    off,    on    the    advice    of  74  Md.  510;  s.  c.  22  Atl.  Rep.  323. 
some    one    on    a    bright    moonlight         ■'^'  Louisville  &c.  R.  Co.  v.  Crunk, 

night,  after  the  train  had  acquired  119  Ind.  542;  s.  c.  21  N.  E.  Rep.  31. 
the  speed  of  six  or  eight  miles  an        ""''  Brashear  v.  Houston  &c.  R.  Co., 

hour).  47  La.  An.  735;  s.  c.  17  South.  Rep. 

'=■' Southern  R.  Co.  v.  Mitchell,  98  260. 
Tenn.  27;  s.  c.  40  S.  W.  Rep.  72.  ™  Cumberland  &c.  R.  Co.  v.  Mau- 

•"=  McSloop    V.    Richmond    &c.    R.  gans,  61  Md.  53. 
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off,  the  train  began  to  move  without  stopping  as  long  as  usual,  and 
without  giving  the  customary  signals  j*^^^  where  a  female  passenger 
was  in  the  act  of  alighting  when  the  train  began  to  move,  and  there 
were  a  number  of  other  passengers  behind  her,  pressing  upon  her, 
so  that  she  had  to  choose  between  jumping  and  being  forced  off,  and 
she  jumped,  and  was  injured  ;°^^  where  the  injury  was  to  a  female 
passenger,  who  was  unacquainted  with  the  place,  and  the  accident 
occurred  at  night,  and  the  station  lamp  was  not  burning,  and  the 
platform  was  about  twenty-two  inches  from  the  step  of  the  pas- 
senger coach,  and  somewhat  above  it,  and  no  assistance  was  offered  to 
the  plaintiff  ;^^^  where  a  female  passenger  had  been  promised  the 
assistance  of  the  trainmen  in  alighting,  and  was  told  by  the  porter 
to  keep  her  seat  until  he  came  to  help  her  off,  but,  on  arriving  at  the 
station,  she  started  out  with  the  other  passengers  and  proceeded  for- 
ward, carrying  her  valise,  until  she  reached  the  bottom  step,  when,  be- 
ing unassisted,  she  fell  and  was  injured.''^*  Other  incidental  questions 
of  fact  for  the  jury  arise  where  passengers  are  injured  in  the  act  of 
alighting, — for  example,  whether  a  passenger,  who  had  partly  de- 
scended the  steps  of  the  car  before  the  train  started,  was  negligent  in 
then  stepping  off  f^^  or  whether  the  fact  that  the  guard  on  an  elevated 
train  threw  open  the  gate  leading  to  the  platform  of  the  ear,  without 
previously  giving  any  warning  to  indicate  to  passengers  that  they 
should  alight,  was  an  invitation  to  passengers  on  the  platform  to 
enter  the  car,  and  to  passengers  on  the  train  to  leave  it, — it  being 
a  question  of  fact  for  the  jury  whether  or  not  the  opening  of  the 
gate  was  an  invitation  to  leave."*^"  Where  the  evidence  is  conflicting , 
the  question  goes  to  the  jury,  provided  the  hypothesis  of  the  plaintiff, 
if  believedj  would  entitle  him  to  have  the  question  submitted  to  the 
jury, — as  where  there  was  a  conflict  in  the  evidence  upon  the  point 
whether  the  conductor  ordered  the  passenger  off,  or  cautioned  him 
against  getting  off.^'"  ^Yhere  there  is  reasonable  ground  for  doubt 
upon  the  question  whether  the  speed  of  the  train  was  so  rapid  as  to 
render  it  clearly  dangerous  for  the  passenger  to  attempt  to  alight, 
that  question  will  necessarily  be  for  the  determination  of  the  jury.°^' 

™  Suber  v.  Georgia  &c.  R.  Co.,  96  "^  Nichols  v.  Dubuque  &c.  R.  Co., 

Ga.  42;  s.  c.  23  S.  E.  Rep.  387.  68  Iowa  732. 

■"^Eddy  V.  Still,  3  Tex.  Civ.  App.  "'^Buck  v.  Manhattan  R.   Co.,   32 

346;  s.  c.  22  S.  W.  Rep.  525.  N.  Y.  St.  Rep.  51;  s.  c.  10  N.  Y.  Supp. 

"^  Green  v.  Middlesex  &c.  R.  Co.,  107;  s.  c.  affd  134  N.  Y.  589;  31  N. 

53  N.  Y.  Supp.  500;  s.  c.  31  App.  Div.  E.  Rep.  628. 

(N.  Y.)   412   (distinguishing  Lafflin  ''"Chicago  &c.  R.  Co.  v.  Byrum,  48 

V.  Buffalo  &c.  R.  Co.,  106  N.  Y.  136;  111.  App.  41. 

s.  c.  60  Am.  Rep.  433).  ^»»  Delaware  &c.  R.  Co.  v.  Webster 

■=»St.  Louis  &c.  R.  Co.  V.  Baker,  67  (Pa.),  4  Cent.  Rep.  638. 
Ark.  531;  s.  c.  55  S.  W.  Rep.  941. 
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§  3031.  Alighting  while  Train  in  Motion,  in  Consequence  of  Mis- 
take of  Passenger. — Several  cases  are  met  with,  where  the  injury 
which  the  passenger  sustained  in  alighting  was  partly  the  conse- 
quence of  his  mistake  as  to  some  question  of  fact  having  to  do  with 
his  safety,  in  which  case  the  question  of  his  negligence  was  held  to 
be  a  question  for  the  jury,  provided,  of  course,  there  was  evidence 
tending  to  show  fault  on  the  part  of  the  railway  company, — as 
where  a  passenger,  in  alighting  after  the  train  had  started,  did  not 
know  that  it  was  started,  as  it  was  dark,  so  that  he  could  not  dis- 
cover the  fact  by  ordinary  care  and  prudence  ;^^''  where  a  female 
passenger  was  injured  in  alighting  from  a  train  which  had  stopped, 
as  she  supposed,  to  deliver  passengers  but  which  had  started  again, 
but  without  her  knowing  it,  before  she  made  the  attempt ;''""'  where 
a  train  at  night  stopped  before  reaching  the  station,  and  a  passen- 
ger, thinking  that  the  station  had  been  reached,  attempted  to  alight, 
and  was  injured ;°"  where  a  passenger  on  a  freight  train  supposed 
that  the  passengers  were  to  be  discharged  at  the  iirst  stop  made  by 
the  train  after  the  station  had  been  announced,  and,  in  alighting  at 
such  place,  was  injured,  it  being  a  question  for  the  jury  whether  he 
was  justified  in  that  supposition.^^^ 

§  3032.  Passenger,  Attempting  to  Alight,  Thrown  Down  by  a 
Sudden  Jerk  or  Increase  of  Motion. — It  has  been  held  that  a  pas- 
senger having  a  ticket  for  a  station  at  which  it  is  customary  for  the 
train  not  to  stop,  but  to  slow  its  movement  so  as  to  allow  the  pas- 
senger to  alight,  will  be  entitled  to  damages  if,  called  to  the  plat- 
form by  the  announcement  of  the  station,  he  is  thrown  from  the 
steps  of  the  car  and  injured,  his  fall  being  caused  by  the  sudden 
increase  of  the  speed  of  the  train  where  it  should  have  been  slowed 
or  stopped.^*^  Turning  to  the  correlative  duty  of  the  conductor, 
we  find  that  it  has  been  well  held  that  if  a  conductor  has  reason  to 
believe  that  any  passenger  who  has  reached  his  destination,  though 

'^  Merritt  v.  New  York  &c.  R.  Co.,    a  bridge,   but  some  one  opened   it 

162  Mass.  326;  s.  c.  38  N.  E.  Rep.  447.     just  as  the  train  was  stopping.     A 
M»  Floytrupe  v.  Boston  &c.  R.  Co.,     passenger,  believing  that  the  train 

163  Mass.  152;   s.  c.  39  N.  E.  Rep.    had    stopped,    passed    through    the 
797.  gate,  stepped  from  the  moving  train, 

"'  Boss  V.  Providence  &c.  R.  Co.,  and  was  injured.     It  was  held  that 

15  R.  I.  149;  s.  c.  1  N.  Eng.  Rep.  39.  a  nonsuit  was  error,  and  that  the 

Similarly,   see   Philadelphia  &c.   R.  case  should  go  to  the  jury:     McAlan 

Co.  v.  Anderson,  72  Md.   519;    s.  c.  v.  New  York  &c.   Bridge,   60  N.  Y. 

20  Atl.  Rep.  2;  8  L.  R.  A.  673.  Supp.  176;  s.  c.  43  App.  Div.  (N.  Y.) 

"^  Chicago  &c.  R.  Co.  v.  Arnol,  144  374. 
111.  261;   s.  c.  19  L.  R.  A.  313;   33        "=  Brashear  v.  Houston  &c.  R.  Co., 

N.  E.  Rep.  204.    There  was  a  gate  47  La.  An.  735;  s.  c.  17  South.  Rep, 

upon  the  platform  of  a  car,  which  260;  28  L.  R.  A.  811. 
was  kept  closed  during  passage  over 
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dilatory,  may  be  in  the  act  of  alighting,  and  he  starts  his  train 
without  examination  or  inquiry,  and  such  passenger  is  thereby  in- 
jured, the  company  will  be  liable."*  A  passenger  is  not  imputable 
with  contributory  negligence  as  matter  of  law  where,  in  obedience 
to  the  call  of  a  trainman  to  "change  cars,"  after  the  ear,  on  arriving 
at  a  station,  has  so  nearly  stopped  that  it  appears  to  persons  of 
ordinary  intelligence  and  observation  to  have  fully  stopped,  he 
rises  and  walks  toward  the  door,  but  is  thrown  down  by  a  sudden 
jerk  of  the  car.'^*''  Where  a  passenger  was  jerked  from  the  train 
by  a  backward  movement  on  a  dark  night,  it  was  held  that  the  ques- 
tion whether,  in  the  exercise  of  ordinary  care  and  prudence,  the 
railway  carrier  should  not  have  given  notice  to  passengers  desiring  to 
alight  at  the  station,  that  the  train  had  not  come  to  a  final  stop, 
but  would  back  up,  and  also  the  question  of  contributory  negligence 
on  the  part  of  the  passenger  in  attempting  to  leave  the  car  imme- 
diately after  the  brakeman  had  announced  the  station, — were  ques- 
tions for  the  determination  of  the  jury  under  all  the  circumstances 
disclosed  by  the  evidence.^***  Where  the  passenger  who  was  injured 
was  asleep  when  the  train  stopped  at  its  terminal  station,  and,  the 
train  being  at  a  standstill,  he  attempted  to  alight  a  few  seconds 
after  the  other  passengers  had  alighted,  but  was  thrown  down  and 
injured  by  the  train  being  backed  with  a  sudden  jerk  without  any 
warning  as  he  was  in  the  act  of  alighting,  the  question  of  his  con- 
tributory negligence  was  for  the  jury.°*' 

§  3033.  Passengers  Stepping  into  the  Space  between  the  Car  and 
the  Platform. — Whether  or  not  a  passenger  was  guilty  of  contribu- 
tory negligence  precluding  recovery  for  injuries  from  stepping  into 
a  space  between  the  car  and  the  station  platform,  has  been  held  to 
present  a  question  for  the  jury,  where  there  were  no  lights  showing 
the  space,  and  she  emerged  from  the  car  in  a  crowd  of  people,  and 
did  her  best  to  ascertain  where  she  was  stepping,  and  she  was  not 
aware  of  the  exact  length  of  the  step  necessary  to  clear  the  space  ;^** 
but  where  the  passenger  does  know  that  she  must  step  over  a  space 

"*  Straus  v.  Kansas  &c.  R.  Co.,  86  where  a  female  passenger  was  in- 

Mo.  421.  jured    by    being   thrown    from    the 

"°  Bartholomew  v.  New  York  &c.  steps  of  the  car,  by  a  sudden  back- 

R.  Co.,  102  N.  Y.  716;   s.  c.  3  Cent,  ward  movement  of  the  train  while 

Rep.  747.  she  was  alighting:  Morgan  v.  South- 

""Taber  v.  Delaware  &c.  R.   Co.,  ern  &c.  Co.,  95  Cal.  501;  s.  c.  30  Pac. 

71  N.  Y.  489.  Rep.  601. 

"'  Daly  V.  Central  R.  Co.,  26  App.         "» Fox  v.  New  York,  5  App.  Div. 

Dlv.  (N.  Y.)  200;  s.  c.  49  N.  Y.  Supp.  (N.  Y.)  349;  s.  c.  39  N.  Y.  Supp.  309; 

901.      Circumstances    under    which  rev'g  s.  c.  24  N.  Y.  Supp.  43;  70  Hun 

the    same    conclusion    was    reached  (N.  Y.)  181;  53  N.  Y.  St.  Rep.  902. 
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between  the  car  and  the  station  platform,  but  neglects  to  look  where 
she  is  stepping,  or  to  take  any  precautions  whatever  to  avoid  the 
results  of  stepping  into  the  space,  she  can  not  recover  for  injuries  thus 
occasioned.^''^ 

§  3034.  Alighting  from  Moving  Train  in  Disregard  of  the  Warn- 
ings of  the  Carrier's  Servants. — The  fact  that,  in  alighting  from 
the  train  while  it  was  in  motion,  the  passenger  disregarded  a  warn- 
ing given  to  him  by  a  servant  of  the  carrier,  will  undoubtedly  be 
an  evidentiary  fact  tending  to  show  negligence  on .  the  part  of  the 
passenger,  but  will  not  in  all  cases  be  conclusive, — as  where  the 
warning  was  given  when  it  was  too  late  for  the  passenger  to  obey 

•jj-  550 

§  3035.  Alighting  from  the  Wrong  Door. — It  has  been  held  that 
a  female  passenger  is  guilty  of  contributory  negligence  in  jumping 
from  the  side  door  of  a  car,  through  which  baggage  is  received,  in- 
stead of  using  the  usual  door  and  steps  provided,  although  the  car 
is  crowded  and  the  conductor  assists  her  in  alighting.^^^  The  de- 
cision seems  to  be  untenable,  for  the  reason  that  the  assistance  of 
the  conductor  should  be  regarded  as  condoning  her  mistake.  On 
the  other  hand,  it  is  not  negligence  as  matter  of  law  for  a  passenger 
on  a  railway  train  to  leave  the  coach  at  a  rear  entrance,  although  the 
conductor  and  brakeman  are  at  the  front  entrance. ^^^ 

§  3036.  Negligence  of  Passenger  must  have  been  the  Proximate 
Cause  of  the  Injury. — It  is  scarcely  necessary  to  recall,  and  to  apply 
in  this  relation,  the  principle  that  the  negligence  of  the  passenger  in 
alighting  while  the  train  is  in  motion  will  not  bar  a  recovery  of 
damages,  if  the  injury  was  visited  upon  the  passenger  in  some  other 
manner,  ascribed  to  the  negligence  of  the  carrier.^^^  For  example, 
the  negligence  of  a  passenger,  in  riding  upon  the  platform  of  a  car, 
will  not  bar  a  recovery  of  damages  for  an  injury  visited  upon  him 
by  the  negligence  of  the  company  in  backing  the  train  upon  him 
suddenly  and  without  warning,  after  he  has  alighted  from  it.^'*  So, 
the  negligence  of  a  passenger  or  trespasser  in  alighting  from  the 
train  while  it  is  in  motion,  or  in  leaving  it  on  the  wrong  side,  will 

""Hanrahan  v.  Manhattan  R.  Co.,  Pa.  St.  403;  s.  c.  35  W.  N.  C.  (Pa.) 

53  Hun  (N.  Y.)  420;  s.  c.  24  N.  Y.  St.  475;  30  Atl.  Rep.  162. 

Rep.  790;   6  N.  Y.  Supp.  395;   s.  c.  "»=  Pierce  v.  Gray,  63  111.  App.  158. 

aff'd  130  N.  Y.  658.  »'Vol.  I,  §  216. 

■"^ Louisville  &c.  R.  Co.  v.  Bean,  9  '"Gadsden  &c.  R.  Co.  v.  Causler, 

Ind.  App.  240;  s.  c.  36  N.  E.  Rep.  443.  97  Ala.  235;  s.  c.  12  South.  Rep.  439. 


•^  Deery  v.  Camden  &c.  R.  Co.,  163 
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not  bar  a  recovery  for  an  injury  to  him  to  which  such  negligence 
did  not  in  any  degree  contribute."""  So,  where  the  passenger,  being 
unacquainted  with  the  place,  and  having  received  no  direction  as  to  the 
proper  side  of  the  train  on  which  to  alight,  and  there  being  nothing 
to  indicate  upon  which  side  he  should  alight,  got  off  on  the  wrong 
side  in  front  of  a  passing  train,  and  was  injured, — it  was  held  that 
the  catastrophe  was  one  to  which  his  negligence,  if  any,  did  not 
contribute,  and  that  he  might  recover  damages."^' 

§  3037.    Passenger  Injured  in  Disembarking  from  Ferryboat. — 

It  has  been  held  that  a  female  passenger  upon  a  ferryboat  is  not 
bound  to  use  more  than  ordinary  care  in  leaving  the  boat,  to  avoid 
stepping  into  a  gap  left  between  one  side  of  the  boat  and  the  landing 
stage;  and  is  therefore  not  guilty  of  contributory  negligence  in 
stepping  into  such  a  gap,  where  she  is  nearsighted  and  mistakes  such 
gap  for  a  difference  in  level  between  the  deck  of  the  boat  and  the 
stage,  and  the  bar  preventing  passengers  from  leaving  has  been  re- 
moved, and  the  other  passengers  have  gone  on  shore.""^ 

§  3038.  Other  Questions  GroTving  out  of  Injuries  to  Passengers  in 
Alighting. — The  subject  of  the  negligence  of  railway  carriers,  in  not 
affording  adequate  time  and  means  to  passengers  to  alight  from 
their  trains,  has  been  considered  in  a  former  chapter;""'  but  some 
of  the  cases  considered  in  this  chapter  exhibit  such  questions  closely 
blended  with  the  question  of  the  contributory  negligence  of  the  pas- 
senger:— For  instance,  under  given  circumstances,  whether  the  rail- 
way company  is  negligent  in  failing  to  have  a  light  at  its  station, 
or  in  failing  to  render  assistance  to  a  female  passenger,  who,  in 
stepping  off  in  the  dark,  falls  and  is  injured, — the  question  being 
one  of  fact  for  a  jury;""'  or  whether  the  railroad  company  became 
liable  to  a  passenger,  using  due  care  in  endeavoring  to  alight  from 
its  car  at  a  station,  for  injuries  sustained  by  the  starting  of  the 
train,  due  to  the  manner  of  letting  off  the  air  in  the  brakes,  unless 
there  was  no  way  to  avoid  letting  it  off  in  that  manner,  or  unless 
it  was  the  usual  and  proper  method, — it  being  likewise  a  question 
for  the  jury;"""  or  whether  a  railway  carrier  was  guilty  of  negligence 

■*=  Pennsylvania  Co.  v.  McCaffrey,        ™  St.  Louis  &c.  R.  Co.  v.  Finley, 

68  111.  App.  635.  79  Tex.  85;  s.  c.  15  S.  W.  Rep.  266. 

™  Van  Ostran  v.  New  York  &c.  R.        ^  Pomeroy  v.  Boston  &c.  R.  Co., 

Co.,  35  Hun  (N.  Y.)  590.  172  Mass.  92;  s.  c.  51  N.  B.  Rep.  523;" 

™  Drake   v.   Dartmouth,   25   Nova  12  Am.  &  Eng.  Rail.   Cas.    (N.   S.) 

Sootia  177.  119   (the  letting  off  the  air  in  the 

^Ante,  §  2860.  brakes  caused  the  train  to  move  a 
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where  its  porter  opened  the  door  for  a  passenger  after  his  station  had 
been  called  twice,  and  said  "all  right,"  while  the  passenger  was 
standing  on  the  last  step  of  the  car,  the  night  being  dark,  and  he, 
being  unable  to  tell  whether  the  train  was  moving,  stepped  off 
and  was  injured, — the  question  being  for  the  jury;°°^  or  whether  an 
elevated  railway  company  was  guilty  of  negligence  in  failing  to  light 
its  stairway,  where  a  female  passenger,  descending  the  step,  felt  her 
Avay  until  she  supposed  she  had  reached  the  bottom,  and  then  stepped 
off  and  fell  three  or  four  steps,  and  was  injured.' 
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§  3039.  Instructions  in  Cases  of  Injuries  Caused  by  Alighting  from 
Railway  Trains  while  in  Motion. — An  instruction  to  the  effect  that 
if,  at  the  time  the  passenger  attempted  to  leave  the  train,  it  was  run- 
ning at  such  speed  as  to  render  it  unsafe  for  him  so  to  attempt,  and 
that  his  effort  to  leave  the  train  was  the  immediate,  proximate  cause  of 
his  injury,  he  can  not  recover,  is  not  erroneous  as  requiring  the  jury, 
before  finding  in  favor  of  the  defendant,  to  find  that  the  plaintiff 
attempted  to  leave  the  train  when  it  was  running  at  such  speed  as 
to  make  it  unsafe  and  negligent  to  attempt  to  leave  it  while  it  was 
so  moving,  when  nearly  in  the  language  of  the  defendant's  answer."^* 
In  an  action  for  an  injury  to  a  female  passenger,  predicated  upon 
negligence  in  not  stopping  the  train  at  the  station  where  she  was 
to  alight,  it  was  held  error  to  instruct  the  jury  that  if  she  hurriedly 
left  the  train  on  its  stopping  a  second  time,  without  waiting  for  the 
assistance  of  trainmen,  the  company  was  not  liable;  since  for  a 
female  passenger  to  attempt  to  alight  from  the  train  without  waiting 
for  assistance,  is  not  negligence  per  se,  but  presents  a  question  for 
the  jury  under  the  circumstances  shown  in  evidence. ^'^  In  such  an 
action,  where  the  main  question  in  issue  was  whether  the  injury  was 
caused  by  the  sudden  starting  of  cars  after  they  had  stopped,  with- 
out giving  the  plaintiff  a  reasonable  time  to  alight,  or  whether  it  was 
caused  by  the  negligent  act  of  the  plaintiff  in  jumping  from  the 

foot  and  a  half,  throwing  the  pas-  hack  to  the  station  along  the  track, 

senger  down  and  injuring  her  haby).  which  was  the  only  practicable  way, 

™'  Hodges  V.  Southern  R.  Co.,  120  as  there  was  water  on  each  side  of 

N.  C.  555;  s.  c.  27  S.  E.  Rep.  128.  the  track,— and  fell  through  a  tres- 

"■^Flagg  V.  Manhattan  R.  Co.,  49  tie  and  was  injured.    It  was  held 

N.  Y.  Super.  Ct.  251;  s.  c.  aff'd  101  that  the  question  of  his  contributory 

N.  Y.  624  (mem.).    A  passenger  on  negligence  was  for  the  jury:     Yazoo 

a  railroad  train  at  night,  after  being  &c.  R.  Co.  v.  Aden,  77  Miss.  382;  s.  c. 

carried    past    the    flag    station    for  27  South.  Rep.  385. 

which   his  ticket   called,   requested  "'^Missouri  &c.  R.  Co.  v.  McElree, 

the  conductor  to  back  the  train  up  16  Tex.  Civ.  App.  182;  s.  c.  41  S.  W. 

to  the  station,  which  the  conductor  Rep.  843. 

refused  to  do.    The  passenger  then  "^  Martin  v.  St.  Louis  &c.  R.  Co. 

got  ofC  the  train,  and  started  to  walk  (Tex.  Civ.  App.),  56  S.  W.  Rep.  1011. 
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train  while  it  was  in  motion,  an  instruction  to  the  effect  that  the 
plaintiff  could  not  recover  if  her  negligence  caused  or  contributed 
to  the  injury,  was  held  proper,  although  the  word  "proximately" 
was  omitted;  since  the  negligence  of  the  plaintiff,  if  any,  must  have 
proximately  contributed  to  the  injury."^"^  An  instruction  in  such  an 
action  to  the  effect  that,  if  the  defendant  used  ordinary  care  in 
stopping  its  train  to  allow  the  plaintiff  sufficient  time,  by  the  use 
of  ordinary  diligence,  to  leave  the  train  in  safety,  and  the  plaintiff 
failed  to  use  such  diligence  to  leave  said  train  as  a  man  of  ordinary 
prudence  would  have  u^d  under  like  circumstances,  and  the  want 
of  care,  if  any,  on  his  part  was  the  immediate,  proximate  cause  of 
his  injury,  the  Jury  should  find  for  the  defendant,  was  not  subject 
to  exceptions  on  the  part  of  the  defendant,  since  it  was  favorable  to 


Aeticle  V.    Alighting  at  Improper  or  Dangerous  Place. 


Section 

3041.  Alighting  from  railway  train 

at    improper    or    dangerous 
place. 

3042.  Further    of    alighting   at   im- 

proper or  dangerous  place. 

3043.  Alighting    at    a    place    where 

there  is  no  platform. 

3044.  "When  contributory  negligence 

imputable  to  such  an  act. 

3045.  Leaving  the   train  by  a  way 

not    provided    by    the    com- 
pany. 

3046.  Alighting    on    wrong    side    of 

train. 

3047.  Alighting 

called, 
stops. 


after     station     is 
but     before     train 


""  Craven  v.  Central  &c.  R.  Co.,  72 
Cal.  345;  s.  c.  13  Pac.  Rep.  878. 

'"'°  Missouri  &c.  R.  Co.  v.  McElree, 
16  Tex.  Civ.  App.  182;  s.  c.  41  S.  W. 
Rep.  843.  Where  a  passenger  had 
jumped  from  a  moving  train  at  a 
station,  it  was  held  error  to  instruct 
the  jury  that,  although  defendant's 
servants  had  stopped  the  train  at 
such  a  station  a  sufficient  length  of 
time  for  him  to  alight  in  safety,  by 
the  exercise  of  ordinary  care,  in  or- 
der for  defendant  to  be  relieved  of 
liability  they  must  believe  that  the 
passenger  was  guilty  of  negligence 
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Section 

3048.  Alighting  where  the  station  is 

called,  but  the  train  stops 
before  reaching  it. 

3049.  Crawling  between  two  cars  of 

a   freight  train   in   making 
exit  from  passenger  train. 

3050.  Passenger  in  alighting  struck 

by   engine   or  train   on  an- 
other track. 

3051.  Further  of  alighting  passenger 

being  run  over  on  another 
track. 

3052.  Alighting  inside  the  turn-loop 

of  an  electric  railway. 

3053.  Conduct    of    passenger    after 

leaving  train. 

3054.  Questions     of     procedure     in 

these  cases. 

in  jumping  therefrom;  since  it  does 
not  necessarily  follow  that,  to  relieve 
the  defendant  from  liability,  the  pas- 
senger must  have  been  negligent: 
Texas  &c.  R.  Co.  v.  Atchison  (Tex. 
Civ.  App.),  54  S.  W.  Rep.  1075  (no 
off.  rep.).  What  allegation  in  the 
petition  or  complaint  will  warrant 
an  instruction  on  the  question 
whether  the  train  stopped  at  the 
plaintiff's  station  sufficiently  long  to 
give  him  a  reasonable  opportunity 
to  alight:  Houston  &c.  R.  Co.  v. 
Hubbard  (Tex.  Civ.  App.),  37  S.  W. 
Rep.  25  (no  ofE.  rep.). 
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§  3041.  Alighting  from  Railway  Train  at  Improper  or  Dangerous 
Place. — Whether  the  fact  of  alighting  from  a  railway  train  at  a 
dangerous  place  will  be  imputed  to  the  passenger  as  contributory 
negligence  will  depend  in  many  cases  upon  the  consideration  whether 
he  has  been  afforded  a  reasonable  opportunity  to  alight  at  a  safe 
place,  or  whether  he  has  been  invited,  expressly  or  impliedly,  to  alight 
at  the  particular  place;  and  even  in  the  latter  case,  contributory 
negligence  may  be  imputed  to  him  for  obeying  such  an  invitation 
to  alight,  where  the  danger  is  obvious  and  where  the  act  would  be 
manifestly  rash.  When,  by  reason  of  the  insufficiency  of  the  station 
platform,  or  length  of  the  train,  or  negligence  in  the  operation  of  it, 
passenger  cars  are  brought  to  a  stand  at  places  where  there  is  no 
landing  or  other  conveniences  for  getting  off  the  train,  if  it  is  rea- 
sonable to  suppose  that  no  better  opportunity  will  be  granted  for 
this  purpose,  the  passenger  may  alight,  although  the  position  is  in- 
convenient or  slightly  dangerous.  If  the  company's  servants  have 
given  the  passenger  an  express  invitation  to  alight,^"'  or  if  their  con- 
duct is  such  as  to  imply  such  an  invitation,^"*  the  passenger  will  be  jus- 
tified in  making  the  attempt.  But  if  the  passenger  is  aware  that  the 
train  is  not  opposite  a  platform,  and  in  alighting  at  such  a  place  is 
guilty  of  a  reckless  indifference  to  his  own  safety,  he  can  not  re- 
cover damages  from  the  carrier  for  injuries  received.^^*     Contribu- 

M'Foy  v.  London  &c.  R.  Co.,   18  Ind.  441;  Taber  v.  Delaware  &c.  R. 

C.  B.  (N.  S.)  225.  Co.,  71  N.  Y.  489;  Central  R.  Co.  v. 

■»'"  Robson  v.  North-Eastern  R.  Co.,  Van  Horn,  38  N.  J.  L.  133 ;  Columbus 

L.  R.  10  Q.  B.  271;   Bridges  v.  Lon-  &c.  R.   Co.  v.  Farrell,   31   Ind.   408. 

don  &c.  R.  Co.,  L.  R.  6  Q.  B.  377;  The    decisions    in    Siner    v.    Great 

s.  c.  40  L.  J.  (Q.  B.)  188;  L.  R.  7  H.  Western  R.  Co.,  L.  R.  3  Exch.  150; 

L.    213;    43   L.    J.    (Q.    B.)    151;    23  s.  c.  L.  R.  4  Exch.  117,  and  Pabst  v. 

Week.  Rep.  62;  30  L.  T.  (N.  S.)  844;  Baltimore   &c.   R.   Co.,    2   McArthur 

Whittaker  v.  Manchester  &c.  R.  Co.,  (D.  C.)  42,  may  be  regarded  as  quite 

L.  R.  5  C.  P.  464,  note    (3);    Petty  out  of  line  with  authority,  and  in- 

V.  Great  Western  R.  Co.,  L.  R.  5  C.  consistent  with  later  adjudications 

P.  461,  note  (1);  Thompson  v.  Bel-  on  this  subject, 
fast  &c.  R.  Co.,  Irish  Rep.  5  C.  L.        »""  Harrold   v.    Great   Western    R. 

517;   Scott  V.  Dublin  &c.  R.  Co.,  11  Co.,  14  L.  T.   (N.  S.)   440;   Lewis  v. 

Irish  C.  L.   (N.  S.)  377;   Nicholls  v.  London  &c.  R.  Co.,  L.  R.  9  Q.  B.  66; 

Great  Southern  R.  Co.,  Irish  Rep.  7  s.  c.  43  L.  J.  (Q.  B.)  8;  Evansville  &c. 

C.  L.  40;  Weller  v.  London  &c.  R.  Co.,  R.  Co.  v.  Duncan,  28  Ind.  441.     If  a 

L.  R.  9  C.  P.  126;   s.  c.  43  L.  J.   (C.  railroad   train   is   stopped   at  night 

P.)  137;  22  Week.  Rep.  302;  29  L.  T.  merely  for  the  purpose  of  allowing 

(N.  S.)   888;   Praeger  v.  Bristol  &c.  a  train  which  is  expected  from  the 

R.  Co.   (MS.),  24  L.  T.    (N.  S.)   105  opposite  direction  to  pass  by,  with- 

( stated  at  length  in  L.  R.  7  C.  P.  out  notice  given  by  the  servants  of 

323) ;   Cockle  v.  London  &c.  R.  Co.,  the  company  to  passengers  that  they 

L.  R.  7  C.  P.  321;   s.  c.  41  L.  J.   (C.  may  leave  the  cars,  one  who  leaves 

P.)  140;  L.  R.  5  C.  P.  457;  39  L.  J.  the   cars  and   walks   into   an   open 

(C.  P.)  226;  27  L.  T.  (N.  S.)  320;  20  cattle-guard,  and  receives  a  personal 

Week.  Rep.  754;    Delamatyr  v.  Mil-  injury,  can  not  maintain  an  action 

waukee  &o.  R.  Co.,  24  Wis.  578;  Ev-  against  the  company  to  recover  dam- 

ansville  &c.  R.   Co.   v.  Duncan,   28  ages  therefor;  and  it  is  immaterial 
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tory  negligence  will  not  be  imputed,  as  matter  of  law,  to  a  passenger 
because  of  his  getting  off  the  train  at  a  street  crossing,  where  it 
comes  to  a  full  stop  and  remains  standing,  for  the  purpose  of  reach- 
ing his  home  sooner,  although  such  crossing  is  not  a  regular  stop- 
ping place  of  the  train;""  nor  because  of  his  alighting  at  a  crossing 
two  hundred  yards  distant  from  that  at  which  he  is  in  the  habit 
of  alighting,  where  he  has  been  previously  carried  to  such  crossing 
and  has  alighted  thereat,  and  the  ground  is  level  and  smooth,  and 
there  is  no  notice  or  warning  to  him  not  to  alight ;°''"-  nor  because 
of  his  alighting  from  an  electric  car  before  the  car  has  reached  its 
usual  stopping  place,  where  it  has  come  to  a  full  stop,  where  no 
warning  not  to  alight  is  given,  where  the  appearance  of  the  sur- 
roundings is  such  as  to  indicate  that  the  stop  is  made  for  that 
purpose,  and  where  substantially  all  the  passengers  alight  f"  nor 
because  a  passenger  on  a  railway  train  attempted  to  alight  at  a 
point  at  which  it  had  stopped,  which  was  a  few  feet  from  the  sta- 
tion platform,  where  the  evidence  tended  to  show  that  the  train 
usually  stopped  at  that  place,  and  that  it  was  customary  for  pas- 
sengers to  get  ofE  there,  of  which  custom  the  passenger  had  knowl- 
edge.^'* 

§  3042.    Further  of  Alighting  at  Improper  or  Dangerous  Place. — 

If  a  female  passenger  erroneously  attempts  to  alight  from  the  train 
when  it  stops  before  crossing  another  railroad,  in  consequence  of  the 
fact  that  she  is  uncertain  as  to  whether  the  station,  announced  as 
the  next  station,  has  been  reached,  and  is  injured  while  making  the 
attempt,  she  will  be  imputable  with  contributory  negligence, 
although  no  call  is  made  as  to  the  whereabouts  of  the  train  at  the 
time  when  it  stops.^'*  On  the  other  hand,  if  the  car  in  which  the 
passenger  is  riding  is  stopped  at  the  station  which  is  the  passen- 
ger's destination,  but  not  opposite  the  platform,  and  at  a  place  where 
there  is  not  sufiScient  light,  so  that  the  passenger,  in  endeavoring  to 


that  he  was  misinformed  by  some  way  passenger  killed  while  alight- 
person  not  in  the  employment  of  the  ing, — see  Chicago  &c.  R.  Co.  v.  Boni- 
company  that  he  must  go  and  see  field,  104  111.  223. 
to  having  his  baggage  passed  at  a        °™  Chicago  &c.  R.  Co.  v.  Gomes,  46 
custom-house,  supposed  to  have  been  111.  App.  255. 

reached   by   the  train,   or  that  the        ™  Gadsden  &c.  R.  Co.  v.  Causler, 

train  was  near  a  passenger  station,  97  Ala.  235;  s.  c.  12  South.  Rep.  439. 
which  was  not  the  place  of  his  des-        "^  Poole  v.  Consolidated  &c.  R.  Co., 

tination:     Frost  v.  Grand  Trunk  R.  100  Mich.  379;   s.  c.  59  N.  W.  Rep. 

Co.,  10  Allen  (Mass.)  387.     That  the  390. 

question  of  comparative  negligence        ""  Carroll   v.   Burleigh,    15   Wash, 

was  for  the  jury  in  Illinois,  under  208;  s.  c.  46  Pac.  Rep.  232. 
the  abandoned  doctrine  on  that  sub-        °"  Minock  v.  Detroit  &c.  R.  Co.,  97 

jeet  (Vol.  I,  §  283),  in  case  of  a  rail-  Mich.  425;  s.  c.  56  N.  W.  Rep.  780. 
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get  ofE  in  the  exercise  of  due  care^  is  injured, — ^he  will  not  be  pre- 
cluded from  recovering  damages  by  the  irrelevant  circumstance  that 
he  went  out  upon  the  car  platform  before  the  train  had  come  to  a 
stop.^'''  Where  a  passenger,  after  his  station  has  been  called,  is 
directed  to  get  off,  he  has  the  right  to  assume  that  the  place  desig- 
nated for  him  to  alight  is  reasonably  safe  and  suitable,  although 
there  is  no  light,  and  no  assistance  is  offered  him.^^*  So,  a  pas- 
senger is  not  guilty  of  contributory  negligence  precluding  recovery 
for  injuries  from  stepping  from  the  steps  of  the  car  at  night  into  a 
ditch,  in  assuming  that  the  car  was  at  the  platform  of  the  station, 
when,  owing  to  the  snow  covering  the  ground,  there  was  nothing  to  in- 
form him  to  the  contrary.'^^^  When  a  train  arrives  at  the  depot 
and  stops  opposite  the  platform,  it  is  the  proper  place  for  a  passenger 
to  alight,  unless  informed  to  the  contrary.'''^*  But  when  the  train 
is  so  stopped  that  a  female  passenger  can  alight  on  the  platform 
only  by  going  forward  through  the  smoking  ear,  she  is  not  imputable 
with  negligence  in  getting  off  from  the  rear  end  of  the  car  in  which 
she  has  been  riding. '^'^ 


"» McDonald  v.  Illinois  &c.  R.  Co., 
88  Iowa  345;  s.  c.  55  N.  W.  Rep.  102. 

""Bast  Tennessee  &c.  R.  Co.  v. 
Conner,  15  Lea  (Tenn.)  254. 

""Chesapeake  &c.  R.  Co.  v.  Friel, 
19  Ky.  L.  Rep.  152;  s.  c.  39  S.  W. 
Rep.  704  (not  to  be  off.  rep.). 

""  Leslie  v.  Wabash  &c.  R.  Co.,  88 
Mo.  50;  s.  c.  3  "West.  Rep.  824. 

"»Cartwright  v.  Chicago  &c.  R. 
Co.,  52  Mich.  606;  s.  c.  50  Am.  Rep. 
274.  It  has  been  held  that  a  railroad 
company  is  not  liable  for  injuries 
to  a  passenger  received  in  alighting 
from  a  train  while  in  motion,  at  an 
unsafe  place,  merely  because  such 
place  was  not  the  place  which  he 
had  a  right  to  assume  it  was  from  a 
statement  of  an  employ 6:  Durham 
V.  Louisville  &c.  R.  Co.,  16  Ky.  L. 
Rep.  757;  s.  c.  29  S.  W.  Rep.  737 
(not  to  be  off.  rep.).  It  has  been 
held  a  question  of  fact  for  the  jury 
whether  an  elevated  railway  pas- 
senger was  guilty  of  contributory 
negligence  in  stepping  off  the  train 
at  a  point  where  he  had  never  been 
before,  in  the  nighttime,  without 
making  any  investigation  as  to  the 
safety  of  the  place  where  he  was 
stepping,  there  being  evidence  that 
he  was  in  a  hurry  to  catch  a  boat, 
and  that,  finding  no  obstructions  up- 
on entering  the  car  platform,  he 
stepped  off  on  the  same  side  on  which 
he  had  observed  passengers  get  off  at 


the  preceding  station:  Kentucky  &c. 
Bridge  Co.  v.  McKinney,  9  Ind.  App. 
213;  s.  c.  36  N.  E.  Rep.  448.  A  pas- 
senger who,  at  the  direction  of  the 
conductor,  leaves  a  train  which  has 
come  to  a  stop  on  an  embankment 
some  three  hundred  yards  from  the 
platform  at  which  he  desires  to  get 
off,  and,  while  in  the  exercise  of  due 
care  in  leaving  the  train,  falls  from 
the  step  down  the  embankment  and 
is  injured,  was  not  chargeable 
with  contributory  negligence,  even 
though  he  thought  the  place  was  a 
bad  one  and  dangerous  to  get  out  at, 
where  it  was  necessary  to  do  so  to 
avoid  missing  his  connection  with 
another  train  standing  at  the  plat- 
form: Hinshaw  v.  Raleigh  &c.  R. 
Co.,  118  N.  C.  1047;  s.  c.  24  S.  B. 
Rep.  426;  3  Am.  &  Bng.  Rail.  Cas. 
(N.  S.)  558.  A  passenger  boarded 
a  freight  train  to  go  to  a  station  at 
which  the  train  did  not  stop.  The 
conductor  became  angry  and  abu- 
sive, and  ordered  the  passenger  to 
jump  off,  when  the  train  reached  the 
station.  He  made  no  threats  to  put 
him  off,  however,  and  there  was  no 
reason  to  suppose  that  this  would 
have  been  done.  The  passenger 
jumped  off  while  the  train  was  go- 
ing ten  or  twelve  miles  an  hour,  and 
sustained  injuries.  It  was  held 
that  his  conduct  precluded  his  re- 
covering   damages   from    the    com- 
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§  3043.    Alighting   at   a  Place  where  there  is  no  Platform. — 

It  often  happens  that,  after  the  name  of  the  next  station  has  been 
announced  through  the  train,  the  train  is  brought  to  a  stand  before 
the  station  platform  is  reached,  in  which  case  passengers,  especially 
in  the  night,  will  naturally  conclude  that  it  has  come  to  a  stop  at 
the  station  platform,  and  that  they  may  alight  in  safety.  It  is  the 
plain  duty  of  the  railway  company  to  have  servants  stationed  at  the 
doors  of  the  cars  to  warn  passengers  against  attempting  to  alight 
at  such  places.  The  number  of  accidents  which  happen  to  passen- 
gers in  consequence  of  attempting  to  alight  at  such  places  attests 
the  frequency  with  which  this  duty  is  disregarded  by  railway  car- 
riers. Juries  can  generally  be  trusted  to  safeguard  the  rights  of 
the  travelling  public  in  this  regard;  and  hence  it  has  been  held  that 
whether  a  railway  company  which  stops  its  train  before  reaching 
the  station,  immediately  after  it  has  been  called  by  the  conductor, 
is  negligent  in  failing  to  warn  a  passenger  that  the  station  has  not 
been  reached,  so  as  to  prevent  him  from  alighting  in  the  dark  at 
an  unsafe  place, — is  a  question  for  the  jury.^"''  In  like  manner,  it 
has  been  held  that  whether  a  railroad  company  is  negligent  in  fail- 
ing to  warn  passengers  not  to  leave  a  train  about  to  stop  at  a  station, 
but  which  stops  before  reaching  the  usual  place  for  the  delivery 
of  passengers,  where,  before  the  stop,  an  unauthorized  announcement 
of  the  station,  with  a  direction  to  change  cars,  is  made  by  some  one, — 
is  a  question  for  the  jury.^^'^  Undoubtedly,  if  the  passenger  knows, 
or  by  the  exercise  of  ordinary  care  could  discover,  that  a  safe  and 
convenient  platform  has  been  provided  by  the  company  on  which  the 
passengers  are  to  alight,  this  is  notice  to  him  to  get  off  upon  such  plat- 
form, and  not  at  any  other  place;  so  that,  if  he  voluntarily  and 
without  necessity,  gets  off  elsewhere  and  is  injured  in  consequence 
of  so  doing,  he  can  not  recover  damages  from  the  company.^'^  But 
if  the  train  overshoots  the  platform,  and  the  night  is  dark,  it  is  not 
necessarily  an  act  of  negligence  on  the  part  of  the  passenger  to 
alight  at  the  point  -n-here  the  cars  stop,  in  order  to  avoid  being  car- 
ried beyond  his  destination,  but  the  question  will  be  for  the  jury;^^^ 

pany:     St.  Louis  &c.  R.  Co.  v.  Rosen-  106;  Eckerd  v.  Chicago  &c.  R.  Co.,  70 

berry,  45  Ark.  256.  Iowa  353    (passenger  injured  in  at- 

"^  Miller  v.  Bast  Tennessee  &c.  R.  tempting  to  alight  where  there  was 

Co.,  93  Ga.  630;   s.  c.  21  S.  B.  Rep.  no     platform,     when,     by     passing 

153.  through  the  car  in  front  of  him,  he 

rai  Floytrup  v.  Boston  &c.  R.  Co.,  could   have   alighted   safely   on   the 

163  Mass.  153;    s.  c.  39  N.  E.  Rep.  platform);  Illinois  &c.  R.  Co.  v.  Da- 

797.  vidson,  64  Fed.  Rep.  301;  s.  c.  12  C. 

^'=  Flanagan  v.  Philadelphia  &c.  R.  C.  A.  118. 
Co.,  181  Pa.  St.  237;   s.  c.  40  W.  N.        '"' Terre  Haute  &c.  R.  Co.  v.  Buck, 

C.  (Pa.)  273;  37  Atl.  Rep.  341;  Little  96  Ind.  346;  s.  c.  49  Am.  Rep.  168. 
Rock  &c.  R.  Co.  V.  Cavenesse,  48  Ark. 

506 


CONTRIBUTORY    NEGLIGENCE    OF   THE    PASSENGER.        [2d  Ed. 

and  this  is  especially  true,  where  he  is  invited  by  the  servants  of 
the  company  to  alight  at  a  place  where  there  is  no  platform  and 
where  the  light  is  insufficient, — in  which  case  a  jury  may  be  allowed 
to  ascribe  negligence  to  the  company,  and  to  exonerate  the  passen- 
ger from  that  imputation.^**  And  so,  if  the  train  stops  at  a  place  at 
which  the  trains  of  the  company  are  in  the  habit  of  stopping,  but 
which  is  not  a  regular  station,  and  a  passenger  gets  oif  on  the  side 
of  the  track  where  no  provision  has  been  made  for  passengers, — the 
question  of  the  liability  of  the  railroad  company  may  go  to  the  jury; 
since,  if  it  was  dangerous  for  a  passenger  to  leave  on  the  other  side, 
it  was  the  duty  of  the  company  to  warn  him,  or  make  some  pro- 
vision to  prevent  his  leaving  by  that  side.^*° 

§  3044.  When  Contributory  Negligence  Imputable  to  such  an 
Act. — On  the  other  hand,  contributory  negligence  has  been  imputed 
to  a  passenger  on  a  railway  train  who,  upon  the  train  stopping  on  a 
trestle  over  a  gulch  or  canyon,  for  a  moment,  in  the  nighttime, 
without  any  intimation  from  the  trainmen  that'  it  is  his  stopping 
place  or  that  he  should  get  off,  but,  judging  from  the  movements 
and  remarks  of  other  passengers  that  it  is  his  stopping  place,  heed- 
lessly jumps  off  the  train  without  taking  time  to  look  about  him;'*^" 
to  a  passenger  who  attempts  to  alight  from  a  cable  car  at  a  place  at 
which  passengers  do  not  usually  alight,  where  the  car  has  mo- 
mentarily stopped  for  the  gripman  to  await  the  signal  of  the  flag- 
man before  crossing  another  cable  road,  if  she  is  warned  not  to  get 
off  before  doing  so  f^''  and  to  a  passenger  killed  by  reason  of  stepping 
off  the  train  into  a  stream  while  the  train  was  stopping  upon  a  bridge 

""  Delaware  &c.  R.  Co.  v.  Perret,  the  jury  to  the  plaintiff  or  to  the 

60  N.  J.  L.  589;    s.  c.  40  Atl.  Rep.  person    killed    or    injured.      Under 

1131  (railroad  company  negligent  in  this   statute   a  passenger   who   has 

inviting  passenger   to   alight   from  just  alighted  from  a  train  may  have 

one  of  its  cars  at  night,  where  the  proportional  recovery  for  an  injury 

step   was   twenty-six   inches    above  caused  by  his  assuming,  when  at- 

the  ground,  at  a  place  where  there  tempting    to    cross    over    a    cut-off 

was   no    platform,    and    where    the  track  between  the  train  and  the  sta- 

light  was  insufficient  to  disclose  the  tion,  that  an  approaching  train  was 

height  of  the  steps) .  to  go  along  the  main  track,  and  not 

"^  McKimble  v.  Boston  &c.  R.  Co.,  upon  the  cut-off  track,  and  by  the 

141  Mass.  463.    Under  the  Georgia  negligence   of  the   servants   of  the 

Code     (Ga.     Code,     §§  2972,     3034),  corporation   to   warn   him   that  the 

which   perpetuates  the  doctrine  of  train   was  to   go   upon   the   cut-ofC, 

comparative     negligence     (Vol.     I,  where  the  negligence  of  both  was 

§  268),  there  may  be  a  recovery  of  concurrent:     Alabama  &c.  R.  Co.  v. 

what  is  called  "proportionate  dam-  Coggins,  88  Fed.  Rep.  455;  s.  c.  60 

ages,"    where   both    parties   are    at  U.  S.  App.  140. 

fault, — which    means    damages    re-  '"°  Nagle  v.  California  &c.  R.  Co., 

duced   below   the   standard   of   full  88  Cal.  86;  s.  c.  25  Pac.  Rep.  1106. 

compensation  by  an  amount  propor-  ™  Jackson  v.  Grand  Ave.  R.  Co., 

'•onate   to  the  fault  attributed   by  118  Mo.  199;  s.  c.  2C  S.  W.  Rep.  192. 
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before  crossing  at  grade  the  track  of  another  road,  where  employes 
of  the  carrier  had  done  and  said  nothing  to  induce  him  to  believe 
the  train  had  arrived  at  the  station.^*' 

§  3045.   Leaving  the  Train  by  a  Way  not  Provided  by  the  Com- 

pany.°*' — When  the  railroad  company  has  provided  safe  and  con- 
venient means  for  passengers  to  get  on  and  ofE  their  trains,  if  the 
passenger,  without  necessity  and  without  being  misled  by  any  fault 
of  the  company,  uses  a  way  of  his  own  choice,  in  preference  to  that 
provided  by  the  company,  he  will  be  responsible  for  accidents  which 
happen  in  consequence.'''"'  Circumstances  of  paramount  necessity 
will,  however,  justify  a  passenger  in  leaving  the  train  in  a  manner 
other  than  that  provided  by  the  company, — as  where  the  station  of 
the  plaintiff  was  not  announced,  and  the  train  stopped  but  a  short 
time,  necessitating  great  haste  on  the  part  of  the  plaintiff  in  getting 
off  the  train,  after  she  had  ascertained  that  she  had  reached  her  des- 
tination, whereby  she  got  off  upon  the  wrong  side,  so  that,  coming  upon 
a  parallel  track,  she  was  injured  by  an  express  train  which  drove  past 
at  great  speed.^"^     So,  where  the  arrangements  of  the  road  for  the 


»**  Davis  v.  LeMgh  Valley  R.  Co., 

64  Hun  (N.  Y.)  492;  s.  c.  12  Rail.  & 
Corp.  L.  J.  118;  46  N.  Y.  St.  Rep. 
735;  19  N.  Y.  Supp.  516.  Where  a 
passenger  train  was  temporarily 
stopped  some  distance  from  the  de- 
pot for  receiving  and  delivering  pas- 
sengers, until  two  freight  trains  in 
advance  of  it  could  be  moved  out  of 
the  way,  and  the  plaintiff  boarded 
the  train  in  search  of  his  wife  and 
children,  who  were  thereon  as  pas- 
sengers, and,  in  attempting  to  move 
from  one  car  to  another,  by  passing 
around  the  intervening  car,  stepped 
into  a  culvert  fifteen  or  twenty  feet 
deep,  which  he  could  not  see  on  ac- 
count of  the  darkness  of  the  night, 
thereby  sustaining  serious  personal 
injury, — it  was  held  that  the  com- 
pany was  not  liable  therefor,  even 
though  the  lights  in  some  of  the 
cars  had  been  blown  out  by  drunken 
and  disorderly  men.  The  exercise 
of  ordinary  care  on  the  part  of  the 
plaintiff  would  have  avoided  the 
injury:     Stiles  v.  Atlanta  &c.  R.  Co., 

65  Ga.  370.  A  passenger  who  gets 
oft  a  train  after  being  warned 
by  the  conductor  not  to  do  so  as  the 
train  is  on  a  bridge,  is  guilty  of  such 
criminal  negligence  as  will,  under 
Neb.  Comp.  Stat.,  chap.  72,  art.  1, 
§  3,  relieve  the  company  from  lia- 
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bility  for  his  death  from  falling 
through  the  bridge:  Chicago  &c.  R. 
Co.  V.  Hague,  48  Neb.  97;  s.  c.  66 
N.  W.  Rep.  1000;  4  Am.  &  Bng.  Rail. 
Cas.  (N.  S.)  476. 

=«»This  section  is  cited  in  §  3665. 

""  Pennsylvania  R.  Co.  v.  Zebe,  33 
Pa.  St.  318;  s.  c.  37  Pa.  St.  420;  Ban- 
croft V.  Boston  &c.  R.  Co.,  97  Mass. 
275;  Gonzales  v.  New  York  &c.  R. 
Co.,  50  How.  Pr.  (N.  Y.)  126;  For- 
syth V.  Boston  &c.  R.  Co.,  103  Mass. 
510.  But  see  Dublin  &c.  R.  Co.  v. 
Slattery,  L.  R.  3  App.  Cas.  1155; 
Flanagan  v.  Philadelphia  &c.  R.  Co., 
181  Pa.  St.  237;  s.  c.  40  W.  N.  C. 
(Pa.)  273;  37  Atl.  Rep.  341. 

"»!  Keller  v.  New  York  &c.  R.  Co., 
24  How.  Pr.  (N.  Y.)  172;  Dickens  v. 
New  York  &c.  R.  Co.,  1  Abb.  App. 
Dec.  (N.  Y.)  504.  In  one  of  the  im- 
portant cases  on  this  subject,  it  ap- 
peared that  the  plaintiff's  intestate 
alighted,  from  the  defendant's  car, 
upon  the  platform  at  the  usual  stop- 
ping-place. There  were  two  paral- 
lel tracks  at  this  station,  lying  in  a 
deep  cut.  There  were  two  stair- 
ways, provided  by  the  company,  by 
which  the  highway  above  could  be 
reached,  without  crossing  the  track, 
but  the  most  obvious  way — which 
was  neither  of  these — was  to  cross 
both  tracks  to  a  platform  on  the  oth- 
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accommodation  of  persons  in  taking  or  leaving  the  cars,  or  crossing 
the  track,  afEord  a  reasonable  justification  to  the  passenger  for  being 
upon  the  track,  the  railway  company  still  owes  him  a  duty  of  pro- 
tection.'*'^ 


er  side,  and  go  up  the  stairs  which 
were  in  full  view  upon  that  side. 
This  was  the  customary  mode  of  ex- 
it, and  was  a  fact  known  to  the  de- 
fendants. The  last  time  this  passen- 
ger was  at  the  station,  it  was  the  only 
means  of  reaching  the  highway,  and 
he  had  no  notice  of  any  other  way  at 
this  time.  He  walked  to  the  rear  of 
the  train  upon  which  he  had  come 
in,  and  which  now  began  to  move  to- 
wards Boston,  and  crossed  the  track 
upon  which  this  train  was  running. 
On  coming  up  to  the  next  track  he 
could  only  see  the  track  clear,  to- 
ward Boston,  for  a  distance  of 
eighty  or  one  hundred  feet,  on  ac- 
count of  a  curve  and  bridge  across 
the  track.  As  he  attempted  to  cross 
the  second  track,  an  outward-bound 
express  train,  going  at  the  rate  of 
forty  feet  a  second,  and  giving  no 
signal  of  warning,  rushed  upon  him 
before  he  could  get  across  the  track. 
This  train  he  saw  when  too  late, 
and,  throwing  up  his  hands,  made 
an  ineffectual  attempt  to  escape,  but 
was  fatally  injured.  By  agreement, 
the  case,  upon  the  evidence  offered, 
was  submitted  to  the  Supreme 
Judicial  Court,  which  held  that  the 
plaintiff  was  not  in  the  exercise  of 
due  care,  Bigelow,  C.  J.,  saying: 
"The  track  of  a  railroad,  over  which 
frequent  trains  are  passing,  is  a 
place  of  danger.  A  person  who  goes 
upon  it  unnecessarily,  or  without 
valid  cause,  voluntarily  incurs  a 
risk,  for  the  consequences  of  which 
he  can  not  hold  other  persons  re- 
sponsible,— certainly  not,  without 
adequate  proof  that  he  took  active 
measures  of  precaution  to  guard 
against  accident?"  Bancroft  v.  Bos- 
ton &c.  R.  Co.,  97  Mass.  275.  See, 
also,  the  case  of  Forsyth  v.  Boston 
&c.  R.  Co.,  103  Mass.  510,  in  which 
it  was  held  that  a  passenger  was 
not  in  the  exercise  of  due  care  who 
stepped  from  a  platform,  in  the 
dark,  upon  the  track,  with  the  in- 
tention of  crossing  it,  and  was  in- 
jured by  falling  into  a  cattle-guard 
at  this  point. 

'■"  Gaynor  v.  Old  Colony  &c.  R.  Co., 
100  Mass.  208 ;  Caswell  v.  Boston  &c. 
R.  Co.,  98  Mass.  194;  Green  v.  Brie 


R.  Co.,  11  Hun  (N.  Y.)  333;  Wheel- 
ock  V.  Boston  &c.  R.  Co.,  105  Mass. 
203;  Hoffman  v.  New  York  &c.  R. 
Co.,  13  Hun  (N.  Y.)  589;  Mayo  v. 
Boston  &c.  R.  Co.,  104  Mass.  137; 
Keller  v.  New  York  &c.  R.  Co.,  24 
How.  Pr.  (N.  Y.)  172;  Warren  v. 
Fitchburg  R.  Co.,  8  Allen  (Mass.) 
227.  One  of  the  most  commonly 
cited  cases  upon  this  particular 
point  is  that  of  Gonzales  v.  The  New 
York  dc.  R.  Co.  This  case  was  four 
times  tried.  The  facts  were,  that 
the  plaintiff's  husband  got  off  his 
train  before  it  had  stopped,  and  at- 
tempted to  cross  a  parallel  track, — 
a  narrow  platform  only  intervening, 
— his  intention  being  to  cross  the 
street  to  his  residence,  the  station 
house  being  on  the  other  side  of  the 
tracks.  The  tracks  at  this  station 
were  straight,  and  the  view  was 
clear  for  the  distance  of  five  hun- 
dred feet.  Just  as  he  got  off  the 
train,  an  express  train,  bound  in  an 
opposite  direction,  drove  past  the 
station  at  great  speed.  He  was 
either  struck  by  this  train  and 
thrown  under  the  wheels  of  the 
train  which  he  had  just  left,  and 
which  was  still  moving,  or,  in  start- 
ing back,  came  in  contact  with  this 
train,  and  was  thrown  under  it  in 
this  manner.  On  the  first  trial,  there 
was  a  conflict  of  evidence  whether 
a  whistle  was  blown  or  a  bell 
rung  on  the  approach  of  the  express 
train.  The  plaintiff  had  a  verdict: 
Gonzales  v.  New  York  &c.  R.  Co.,  6 
Robt.  (N.  Y.)  93,  297.  This  judg- 
ment was  reversed  by  the  Court  of 
Appeals  (38  N.  Y.  440)  on  the 
ground  that  it  was  the  duty  of  the 
deceased  to  be  on  the  lookout  for 
the  express  train,  as,  being  a  resi- 
dent beside  the  road,  and  a  frequent 
passenger,  he  must  have  known  that 
the  express  train  might  be  mo- 
mentarily expected.  His  failure  to 
look  was  certainly  contributory  neg- 
ligence; and  if  he  did  look,  and  yet 
attempted  to  cross,  it  was  reckless- 
ness.. On  the  second  trial  there 
was  some  change  in  the  evidence 
as  to  the  facts,  testimony  being 
given  that  the  eyesight  of  the 
deceased  was  imperfect,   and  that, 
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§  3046.    Alighting  on  "Wrong  Side  of  Train.'"'^ — From  what  has 
just  preceded,  it  must  follow  that  proof  that  the  passenger  violated 

peals  (Harty  v.  Central  R.  Co.,  42 
N.  Y.  468;  Gorton  v.  Brie  R.  Co.,  45 
N.  Y.  660)  to  the  effect  that  the  rule 
as  laid  down  on  the  first  trial  of 
this  case  was  correct,  namely,  that 
a  person  coming  upon  a  railroad 
track  is  bound  to  use  his  eyes  and 
ears  so  far  as  there  is  an  oppor- 
tunity; and  that  when,  by  the  use  of 
those  senses,  danger  may  be  avoid- 
ed, notwithstanding  that  the  rail- 
road servants  give  no  signals,  the 
omission  of  the  plaintiff  to  use  his 
senses,  and  avoid  danger,  is  concur- 
rent negligence,  entitling  the  de- 
fendant to  a  nonsuit. This  rule 

received  a  slight  modification  in  a 
case  in  Massachusetts,  where  the 
evidence  showed  that  the  plaintiff 
came  out  of  the  house,  at  a  station, 
at  night,  for  the  purpose  of  taking 
a  train,  to  reach  which  he  was 
obliged  to  cross  a  track;  that,  hav- 
ing looked  up  and  down  the  track 
as  he  came  out  of  the  station  house, 
— which  was  a  little  distance  from 
the  track, — he  stepped  upon  the 
track  without  again  looking,  and 
was  run  down  by  a  hand  car  which 
was  rapidly  passing  the  station. 
The  court  held  that  "it  can  not  be 
maintained  as  a  matter  of  law  that 
the  plaintiff  was  negligent  in  not 
looking  up  and  down  the  track  at 
the  moment  when,  in  a  dark  night, 
he  stepped  from  the  platform  upon 
it:"  Chaffee  v.  Boston  &c.  R.  Co., 
104  Mass.  108;  Wheelock  v.  Boston 
&c.  R.  Co.,  105  Mass.  203.  It  is  now 
settled,  with  practical  unanimity, 
that  the  rule  of  law  which  requires 
the  traveller  to  "stop,  look  and 
listen"  on  approaching  a  railway 
grade-crossing  on  a  highway,  has  no 
application  to  passengers  who,  in 
making  their  exit  from  a  railway 
train,  are  obliged  to  cross  parallel 
tracks  of  the  same  company:  Post, 
§  3050.  Compare  §  2886;  Vol.  II, 
§  1844.  It  has  been  held  that  a 
passenger  is  not  precluded  from  re- 
covery from  a  railroad  company  for 
injuries  received  in  leaving  a  car  by 
a  way  used  by  the  other  passengers, 
but  unsafe,  by  the  fact  that  a  safe 
way  was  provided,  unless  he  Tcnew 
of  such  safe  way,  and  that  the  rules 
of  the  company  required  passengers 
to  use  it:  Missouri  &c.  R.  Co.  v. 
Long,  81  Tex.  253 ;  s.  c.  16  S.  W.  Rep. 
1016. 
■""■This  section  is  cited  in  §  2915. 


on  the  arrival  of  the  train  on 
which  he  was  a  passenger,  the 
brakeman  called  out — "All  out  for 
Mount  Vernon."  On  this  trial  the 
testimony  without  contradiction, 
showed  that  no  bell  was  rung  or 
whistle  blown  by  the  express  train 
until  after  the  accident.  The  trial 
court  granted  a  nonsuit,  on  the 
ground  that  the  deceased  had  alight- 
ed at  a  different  place  from  that 
provided  for  passengers,  and  had 
got  upon  the  track  without  looking 
for  the  express  train:  1  Sweeney 
(N.  Y.)  506.  This  judgment  was 
reversed  and  a  new  trial  ordered, 
by  the  Court  of  Appeals  (39  How. 
Pr.  (N.  Y.)  408),  Foster,  J.,  say- 
ing that  it  was  contrary  to  au- 
thority, as  a  general  proposition, 
that  failure  to  look  up  and  down 
the  track,  before  crossing  the  same, 
constituted  negligence  per  se.  On 
the  third  trial,  the  plaintiff  had  a 
verdict,  which  was  set  aside  at  the 
General  Term  of  the  Superior  Court 
(1  Jones  &  Sp.  (N.  Y.)  57)  for  the 
reason  that  new  facts  were  brought 
out  at  this  trial,  which  completely 
broke  down  the  case  of  the  plaintiff 
as  made  on  the  second  trial,  on  the 
strength  of  which  the  Court  of  Ap- 
peals had  ordered  a  new  trial.  On 
this  third  trial,  it  appeared  that  the 
deceased  had  been  personally  cau- 
tioned by  others  not  to  get  oft  where 
he  did,  as  it  was  dangerous;  and  fur- 
ther, that,  though  his  eyesight  might 
be  defective,  the  day  was  quiet, 
and  the  approaching  express  train 
made  such  a  noise  that  it  was  heard 
by  other  passengers  on  the  train,  and 
by  persons  in  the  vicinity.  There 
was  also  uncontradicted  testimony 
to  the  effect  that  the  speed  of  the 
train,  on  atiproaching  the  station, 
was  reduced  from  thirty  miles  to 
fifteen  or  eighteen  miles  per  hour. 
The  court  considered  his  defective 
eyesight  a  reason  for  greater  cau- 
tion on  his  part,  rather  than  an  ex- 
cuse for  negligence.  This  judgment 
was  appealed  to  the  Court  of  Ap- 
peals, where  the  appeal  was  dis- 
missed. On  the  fourth  trial,  the 
evidence  being  substantially  the 
same  as  at  the  previous  trial,  the 
law  as  enunciated  on  the  last  ap- 
peal was  applied,  and  the  defendant, 
on  motion,  had  a  verdict  (50  How. 
Pr.  (N.  Y.)  126),  the  court  citing 
later  decisions  of  the  Court  of  Ap- 
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the  regulations  of  the  company  in  leaving  the  car  on  the  wrong  side, 
even  without  the  excuse  of  a  cogent  necessity,  will  not,  in  all  cases, 
as  matter  of  law,  debar  him  from  recovering  damages,  if  he  sustains 
an  injury  while  so  alighting  and  making  his  egress  from  the  grounds 
of  the  carrier;  since  there  may  be  circumstances  which  will  justify, 
or  at  least  excuse,  this  course  of  action,  but  the  question  will,  in 
many  eases,  go  to  the  jury.^'*  But,  as  a  general  rule,  a  passenger 
who  elects  to  get  off  on  the  wrong  side  of  the  train,  where  he  either 
knows  or  has  reasonable  opportunity  of  discovering  which  is  the 
proper  side  on  which  to  alight,  takes  upon  himself  the  risks  of  any 
injury  which  may  happen  to  him  in  consequence  of  his  so  alighting, 
not  imputable  to  the  subsequent  negligence  or  misconduct  of  the 
servants  of  the  carrier  after  discovering  his  exposed  situation.^"' 
Contributory  negligence  has  been  imputed  to  a  passenger  who, 
knowing  that  the  station  platform  was  well  lighted  and  safe,  got 
off  at  night  on  the  opposite  side  for  the  purpose  of  saving  a  short 
walk,  and  was  injured  by  reason  of  stumbling  in  the  darkness, — the 
company  not  being  required  to  have  that  side  of  its  train  lighted, 
though  the  plaintiff  and  other  passengers  had  previously  entered  and 
left  the  cars  by  that  side;^^"  to  a  passenger  who  was  injured  by  fall- 
ing into  a  ditch  when  alighting  from  a  railroad  train,  on  the  oppo- 
site side  from  the  depot  building  and  the  platform  provided  by  the 
company  for  egress  from  and  ingress  to  its  trains;^''  to  a  passen- 
ger who  was  injured  in  consequence  of  having  knowingly  alighted 
on  the  wrong  side  of  the  train,  on  a  very  dark  night,  and  before  it 
came  to  a  full  stop;^^*  to  a  passenger  who,  in  getting  off  a  train 
at  a  stopping  place  where  there  was  no  platform,  stepped  down,  not 
on  the  side  where  passengers  usually  alight,  but  on  the  other  side, 
where  there  was  another  track,  and  was  injured  by  a  passing  train 
which  he  could  not  have  failed  to  see  had  he  used  his  eyes,  and 
where  his  only  reason  for  getting  down  on  that  side  was  that  it 
was  a  more  level  surface  and  an  easier  place  to  get  down.^'*     When 

'""Chicago  &c.   R.   Co.  v.   Lowell,  93  Ky.  116;  s.  c.  14  Ky.  L.  Rep.  19; 

151  U.  S.  209;  s.  c.  38  L.  ed.  131;  14  19  S.  W.  Rep.  182. 

Sup.    Ct.    Rep.    281;    McQuilken   v.  '"^  Drake  v.  Pennsylvania  R.  Co., 

Central  &c.  R.  Co.,  64  Cal.  463;   Ro-  137  Pa.   St.  352;    s.  c.   27  W.  N.   C. 

bostelli  V.  New  York  &c.  R.  Co.,  33  (Pa.)    417;    21   Pitts.   L.   J.    (N.   S.) 

Fed.  Rep.  796.  432;  48  Phila.  Leg.  Int.  315;  20  Atl. 

™  Louisville  &c.  R.  Co.  v.  Ricketts  Rep.  994. 

(Ky.),  52  S.  W.  Rep.  939  (not  to  be  ™Hughlett  v.    Louisville   &c.    R. 

off.   rep.)    (passenger  left  train  at  Co.,  15  Ky.  L.  Rep.  178;  s.  c.  22  S. 

night   on    side   opposite    side    plat-  W.  Rep.  551. 

form,    where    there    was    no   light,  "'"'  Morgan  v.  Camden  &c.  R.  Co. 

knowing  that  it  would  soon  be  in  (Pa.),  23  W.  N.  C.   (Pa.)  189;   s.  c. 

motion,  and  stumbled  and  fell  un-  16  Atl.  Rep.  353.    And  to  an  intoxi- 

der  it,  as  it  moved  out).  cated  passenger  who  got  off  on  the 

°°*  Louisville  &c.  R.  Co.  v.  Ricketts,  wrong  side  of  the  car  at  midnight 

511 


S  Thomp.  Neg.]         caeriees  of  passengers. 

a  railroad  company  has  provided  a  sufficient  platform  for  the  egress 
of  passengers  from  its  cars,  it  is  not  liable  for  injuries  to  a  passen- 
ger, sustained  in  consequence  of  his  voluntarily  leaving  them  on  the 
opposite  side,  and  stepping  on  the  other  track,  instead  of  the  plat- 
form. By  such  action,  it  would  seem,  the  individual  terminates  the 
relation  of  carrier  and  passenger  existing  between  himself  and  the 
company,  and  thereby  becomes  responsible  for  the  result  of  his 
negligence  and  folly.  Moreover,  it  is  error  to  admit  evidence  of  a 
custom  of  passengers  of  getting  out  of  the  cars  upon  the  track,  in 
preference  to  the  platform  provided  for  their  exit.  There  should  be 
some  proof  of  an  existing  necessity  for  passengers  leaving  a  train  in 
this  manner,  to  excuse  them  from  negligence  and  the  consequences 
of  it.  Said  Thompson,  J.,  in  a  leading  case"""  upon  this  subject: 
"A  voluntary  disregard  of  regulations,  providing  for  their  safe 
exit  by  the  platform,  was  a  disregard  of  their  obligations  to  the 
company;  and  if  this  were  so,  the  plaintiffs  ought  not  to  recover. 
We  hold,  on  these  principles,  that  the  company's  liability  could  not 
be  fixed  for  the  injury  consequent  on  a  choice  of  a  passenger,  in 
disregard  of  the  provisions  made  by  them  for  his  safety  and  con- 
venience. It  was,  we  think,  error  in  the  court  to  submit  the  ques- 
tion of  the  rights  of  the  parties  to  leave  the  cars  at  either  side,  in 
the  absence  of  proof  of  a  justifying  necessity  in  doing  so.  It  was 
not  negligence  on  the  part  of  the  company  that  they  did  not,  by 
force,  or  barriers,  prevent  the  parties  from  leaving  at  the  wrong 
side.  People  are  not  to  be  treated  like  cattle;  they  are  presumed 
to  act  reasonably  in  all  given  contingencies,  and  the  company  have 
no  reason  to  expect  anything  else  in  this  case."^"^ 

§  3047.   Alighting  after  Station  is  Called,  but  before  Train  Stops. — 

A  passenger  upon  a  railway  train  who,  upon  the  calling  out  of  the 
name  of  a  station,  with  the  surroundings  of  which  he  is  familiar, 

where  there  was  no  platform,  the  at  night  left  on  the  side  opposite 
train  having  stopped  on  a  bridge,  the  platform,  where  there  was  no 
and  he  fell  off  the  bridge  and  was  light,  by  reason  of  which  he  stum- 
killed  :  Pastoris  v.  Baltimore  &c.  R.  bled  and  fell  under  the  train  as  it 
Co.,  1  Pa.  Adv.  R.  795;  s.  c.  24  Atl.  moved  out,  it  was  error  to  give  in- 
Rep.  283.  structions  presenting  the  issue  as  to 

*■"  Pennsylvania  R.  Co.  v.  Zebe,  33  whether  the  platform  was  sufficient- 
Pa.  St.  318;  s.  c.  37  Pa.  St.  420.  ly  lighted  to  be  entirely  safe;   the 

""  For  a  case  in  which  there  was  material  question  as  to  the  lighting 

an  "existing  necessity"  for  getting  of  the  platform  being  whether  there 

out  on  the  wrong  side  of  a  train,  in  was  sufficient  light  to  enable  a  per- 

consequence   of   which   the   passen-  son  exercising  ordinary  prudence  to 

gers  received  injuries,  for  which  the  know  that  the  platform  was  on  that 

railroad  company  was  held  respon-  side:     Louisville  &c.  R.  Co.  v.  Rick- 

sible,  see  Keller  v.  New  York  &e.  R.  etts   (Ky.),  52  S.  W.  Rep.  939   (no 

Co.,     24    How.    Pr.     (N.    Y.)     172.  off.  rep.). 
Where  a  passenger  Reaving  a  train 
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goes  upon  the  steps  and  jumps  off,  knowing  the  train  to  be  in  mo- 
tion, without  any  lights  or  landmarks  to  indicate  a  station,  or  any 
physical  fact  to  suggest  that  the  train  has  reached  the  station, — 
is  guilty  of  negligence  which  will  prevent  his  recovery  for  the  in- 
juries thereby  sustained.""^ 

§  3048.  Alighting  where  the  Station  is  Called,  but  the  Train  Stops 
before  Beaching  It. — We  have  already  had  occasion  to  notice  the 
general  conclusion  of  the  courts,  that  where  the  name  of  the  station  is 
called  on  approaching  it,  and  the  train  soon  afterwards  stops  without 
any  warning  being  given  to  the  passengers  that  it  has  not  arrived 
at  the  station,  this  is  tantamount  to  an  invitation  to  them  to  alight; 
so  that  if  they  attempt  to  alight,  and,  while  in  the  exercise  of  reason- 
able care,  are  injured  in  so  doing,  they  have  an  action  for  damages 
against  the  carrier,  unless  they  know,  or,  by  a  reasonable  exercise  of 
their  faculties,  might  discover  that  the  train  has  not  stopped  to  dis- 
charge passengers.*"*  But,  as  it  is  frequently  necessary  under  such 
circumstances  to  stop  the  train  before  reaching  the  station,  in  order 
to  clear  the  track  of  other  trains,  or  for  other  reasons,  the  passengers 
are  not  justiiied  in  attempting  to  alight  as  soon  as  the  train  stops 
after  the  station  has  been  announced,  without  exercising  their  facul- 
ties for  the  purpose  of  ascertaining  whether  it  has  arrived  at  the 
station.  And  if,  without  so  exercising  his  faculties,  a  passenger  is 
injured  in  attempting  to  alight,  he  will  be  precluded  from  recover- 
ing damages  on  the  ground  of  contributory  negligence,""* — and  this 
is  especially  true  where  all  the  surroundings  indicate  that  the  place 

at  which  the  train  has  stopped  is  not  the  proper  place  for  alight- 
jjjg_eo5 

§  3049.  Crawling  Between  Two  Cars  of  a  Freight  Train  in  Making 
Exit  from  Passenger  Train. — Where  a  passenger,  in  attempting  to 
make  his  exit  from  the  passenger  train,  at  a  small  station,  found  his 
way  between  the  train  and  the  station  blocked  by  a  long  traia  ol 

""East   Tennessee   &c.   R.   Co.   v.  Ala.  538;  s.  c.  7  L.  R.  A.  323;  41  Aia. 

Holmes,  97  Ala.  332;  s.  c.  12  South.  &  Bng.  Rail.  Cas.  143;  7  South.  Rsp, 

Rep.  286.  119.     Whether   a   passenger   seven- 

""^  Hooks  V.  Alabama  &c.  R.  Co.,  teen  years  old,  on  a  railroad  train, 

73  Miss.   145;    s.   c.   18   South.   Rep.  was  negligent  in  alighting  upon  ths 

925;  Pittsburgh  &c.  R.  Co.  v.  Martin,  stopping  of  the  train  immediately 

2  Ohio  N.  P.  353;  s.  c.  3  Ohio  Dec.  after  the  station  had  been  called  by 

493.  the  conductor,  without  first  assur- 

™  Minock  v.   Detroit  &c.   R.   Co.,  ing   himself   that   the    station   had 

97  Mich.  425;   s.  c.  56  N.  W.  Rep.  been  reached  or  that  the  place  was 

780;  Barry  v.  Boston  &c.  R.  Co.,  172  safe, — was  held  a  question  for  the 

Mass.  109;  s.  c.  12  Am.  &  Eng.  Rail,  jury:     Miller  v.  East  Tennessee  &c. 

Cas.  (N.  S.)  245;  51  N.  E.  Rep.  518.  R.  Co.,  93  Ga.  630;  s.  c.  21  S.  E.  Rep. 

"»  Smith  V.  Georgia  &c.  R.  Co.,  88  153. 
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freight  cars  standing  on  a  side  track,  and  attempted  to  drawl  through 
them,  but  was  not  seen  by  the  men  in  charge  of  the  freight  train,  and 
the  train  was  started  up  without  giving  the  proper  signals,  and  he  was 
killed, — it  was  held  that  there  could  be  no  recovery  of  damages  for 
his  death.""" 

§  3050.  Passenger  in  Alighting  Struck  by  Engine  or  Train  on 
Another  Track.""^ — It  seems  perfectly  clear,  unless  we  are  to  exclude 
all  conceptions  of  justice  and  humanity  in  cases  where  railroad  com- 
panies are  parties,  that  when  a  railway  passenger  train  stops  oppo- 
site a  station,  with  intervening  tracks  between  the  train  and  the 
station  house,  the  company  is  under  a  duty  of  refraining  from  mov- 
ing trains  on  such  intervening  tracks  until  the  passengers  on  the 
train  which  has  stopped  have  had  a  reasonable  opportunity  to  alight, 
and  to  make  their  way  to  the  station  house.  If  the  company  is  un- 
der this  duty,  it  reasonably  follows  that  passengers  have  the  right 
to  expect  that  it  will  perform  it,  and  that  a  passenger  is  not  guilty 
of  contributory  negligence,  as  matter  of  law,  because  he  fails,  before 
leaving  the  train,  to  look  or  listen  for  an  approaching  train  on  an 
intervening  track.""*  The  hurry,  crowding  and  confusion  which 
almost  always  attend  the  act  of  passengers  in  alighting  from  a  rail- 
way train,  together  with  the  confusing  noises  which  assail  their  ears 
where  there  are  other  trains  moving  in  the  yards  of  the  same  sta- 
tion, should  obviously  be  taken  into  consideration  in  determining 
the  question  whether  they  are  guilty  of  contributory  negligence  in 
placing  themselves  in  front  of  moving  trains  while  endeavoring  to 
find  their  way  out  of  the  grounds  of  the  carrier;  hence,  contributory 
negligence  will  not  be  lightly  attributed  to  them  as  matter  of  law, 
but  the  question  is  generally  left  to  the  Jury.""®  Accordingly,  where  a 
railway  passenger  alighted  from  a  train  on  the  main  track,  and  then 
crossed  a  switch  track  to  the  station,  and  then  walked  to  the  end  of  the 
station  platform,  where  he  found  himself  obliged,  in  consequence  of 
an  obstruction,  to  step  on  the  ends  of  the  cross-ties  of  a  side  track, 
in  which  position  he  was  struck  by  a  train,  the  approach  of  which 
was  unknown  to  him,  and  which  he  could  not  hear  because  of  the 
escape  of  steam  from  another  engine, — ^he  was  held  not  guilty  of 
contributory  negligence  as  matter  of  law."^° 

"^  Memphis  &c.  R.  Co.  v.  Copland,  leans  &c.  R.  Co.,  51  La.  An.  146;  s.  c. 

61  Ala.  376.  5  Am.  Neg.  Rep.  354;  24  South.  Rep. 

""This  section  is  cited  in  §§  2886,  780  (struck  by  an  electric  car  from 

3045.  behind). 

°°'  Philadelphia  &c.  R.  Co.  v.  An-  °™  Union  &c.  R.  Co.  v.  Sue,  25  Neb. 

derson,  72  Md.  519;   s.  c.  8  L.  R.  A.  773;  s.  c.  41  N.  W.  Rep.  801. 

673;  20  Atl.  Rep.  2;  Terry  v.  Jewett,  ""Sanchez  v.  San  Antonio  &c.  R. 

78  N.  Y.  338;    Conway  v.  New  Or-  Co.,  3  Tex.  Civ.  App.  89;   s.  c.  22  S. 
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§  3051.  Further  of  Alighting  Passenger  being  Run  Over  on  An- 
other Track. "^^ — Nor  is  he  guilty,  of  contributory  negligence,  as  matter 
of  law,  precluding  a  recovery  for  his  death,  in  alighting  from  the 
train,  when  it  has  stopped  at  or  near  a  street  crossing  on  the  side  oppo- 
site from  the  station,  if  he  is  struck  and  killed  by  a  train  approach- 
ing on  an  adjacent  track,  in  violation  of  a  rule  of  the  company,  which 
requires  a  train  approaching  a  station  where  a  train  is  discharging 
passengers,  to  stop, — provided  it  is  customary  for  passengers  to  alight 
on  that  side  of  the  train,  and  they  are  not  warned  by  the  servants  of 
the  company  not  to  do  so.°^^  Where  a  passenger  is  ejected  from  a 
railroad  train,  irrespective  of  the  question  of  the  rightfulness  of  his 
being  ejected,  it  is  a  just  conclusion  that  he  is  not  at  liberty  to  wallc 
upon  the  track  for  a  greater  distance  than  is  absolutely  necessary  to 
enable  him  to  reach  a  position  of  safety,  but  that  he  is  bound  to  leave 
the  track  by  any  prudent  means,  although  there  is  no  public  road  in 
good  travelling  condition.''^^  Contributory  negligence  has  been 
ascribed  to  the  act  of  a  passenger  who,  without  looking  or  listening 
for  approaching  trains,  leaves  his  train  voluntarily  while  it  is  in 
motion  and  before  it  is  time  to  stop,  and  is  run  against  by 
an  engine  following  his  train,  on  a  parallel  track  ;^^*  and  to  the 


W.  Rep.  242.  One  court  has,  how- 
ever, held  that  a  passenger  on  a 
railway  train  has  no  right  to  as- 
sume that  a  train  will  not  pass  on 
another  track  while  the  train  on 
which  he  came  into  the  station  is 
discharging  passengers,  and  can  not 
recover  for  personal  injuries  sus- 
tained hy  being  struck  by  such  a 
train,  where  he  gets  off  between  the 
two  tracks  and  attempts  to  cross 
one  of  them,  and  is  struck  by  an  ap- 
proaching train,  which  he  can  easily 
see  if  he  looks,  before  attempting  to 
cross:  Connolly  v.  New  York  &c.  R. 
Co.,  158  Mass.  8;  s.  c.  32  N.  E.  Rep. 
937. 

""This  section  is  cited  in  §  2886. 

"'^  Pennsylvania  Co.  v.  McCaffrey, 
173  111.  169;  s.  c.  50  N.  E.  Rep.  713; 
5  Det.  L.  N.,  No.  23;  3  Chic.  L.  J. 
Wkly.  399;  aff'g  s.  c.  68  111.  App.  635. 
In  an  action  by  a  passenger  against 
a  railway  carrier  to  recover  for  in- 
juries sustained  by  falling  off  a 
poorly-lighted  depot  platform,  an  in- 
struction that  it  was  the  duty  of 
the  passengers  to  exercise  such  at- 
tention to  a  notice  given  to  passen- 
gers not  to  leave  the  train  at  a  cer- 
tain place  "as  a  passenger  of  ordi- 
nary  attention   would   have   done," 


was  held  erroneous  and  misleading: 
Texas  &c.  R.  Co.  v.  Taylor  (Tex. 
Civ.  App.),  58  S.  W.  Rep.  166. 

°"Ham  V.  Delaware  &c.  Co.,  142 
Pa.  St.  617;  s.  c.  21  Atl.  Rep.  1012.  It 
has  been  held  that  a  railroad  com- 
pany is  not  liable  for  the  killing,  by 
a  passing  train,  of  an  intoxicated 
passenger  ejected  from  another 
train  for  refusing  to  pay  fare  and 
for  misconduct,  at  a  place  with 
which  he  was  familiar  and  where 
with  ordinary  prudence  he  would 
have  been  safe,  when  he  was  not  so 
drunk  as  to  be  unconscious  of  the 
peril  attending  the  passing  of  trains, 
or  unable  to  take  care  of  himself: 
Louisville  &c.  R.  Co.  v.  Johnson,  92 
Ala.  204;  s.  c.  9  South.  Rep.  269. 

""Dewald  v.  Kansas  City  &c.  R. 
Co.,  44  Kan.  586.  Another  court  has 
held  that  a  passenger  alighting  from 
a  railroad  train  at  a  street  crossing' 
which  is  not  a  regular  stopping- 
place,  but  at  which  the  train  has 
come  to  a  full  stop,  is  not  guilty  of 
negligence  per  se.  in  stepping  upon 
a  track  upon  which  freight  cars  are 
moving,  where  he  is  almost  directly 
in  their  line,  and  their  motion  is 
slow,  and  there  is  no  other  signal  of 
their  approach,  and  he  may  reason- 
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act  of  a  passenger  who,  on  leaving  a  train  at  a  station,  attempts  to 
cross  the  tracks  by  a  place  planked  over  for  the  use  of  the  employes, 
instead  of  taking  an  overhead  bridge  provided  for  passengers,  and 
who,  in  so  doing,  is  injured  by  a  train  running  at  a  moderate  rate 
of  speed,  which  he  could  have  seen  when  sixty  feet  away.*" 

§  3052.   Alighting  Inside  the  Turn-loop  of  an  Electric  Railway. — 

It  is  not  negligence,  as  matter  of  law,  for  a  passenger  on  an  electric 
ear,  to  alight  on  the  inside  of  a  loop  used  for  turning  the  car  around 
without  reversing  or  switching,  where  such  passenger  has  previously 
been  helped  off  the  car  by  the  conductor  inside  the  loop,  and  the 
car  is  so  constructed  that  the  passengers  may  alight  from  either  side, 
and  no  warning  or  notice  is  given  to  the  passengers  to  step  off  only 
on  the  outside  of  the  loop,  and  the  cars  are  crowded  with  passengers, 
so  that  as  soon  as  some  alight  others  take  their  place.*'^® 

§  3053.  Conduct  of  Passenger  after  Leaving  Train. — Contribu- 
tory negligence  is  not  imputable,  as  matter  of  law,  to  a  woman  who 
is  put  off  a  train  at  a  regular  station  where  there  is  no  station  house 
except  a  box  car,  from  the  fact  that  she  walks  bach  a  distance  of 
four  miles  to  the  station  from  which  she  started,  and  is  injured  by 
exposure  to  a  storm.*^'  But  contributory  negligence  is  imputed  to 
a  passenger,  as  matter  of  law,  who,  in  going  from  the  train  at  a 
meal  station  to  the  eating-house,  passes  so  close  to  the  baggage  car 
as  to  be  injured  by  a  trunk  falling  on  his  foot,  which  is  being  dis- 
charged from  the  ear,  where  the  circumstances  are  such  as  fully 
to  apprise  the  passenger  of  the  risk,  even  though  the  route  which 
he  takes  has  been  taken  by  other  passengers,  the  company  having 
provided  another  route,  free  from  obstruction  and  danger,  and 
equally  convenient  and  direct.*^^ 

ably  take  the  train  to  be  standing:  track, — the  track  being  shut  in  on 

Chicago  &c.  R.  Co.  v.  Gomes,  46  111.  one  side  by  the  train  which  he  had 

App.  255.  left,  and  on  the  other  side,  by  build- 

°"  Flanagan  v.  Philadelphia  &c.  R.  ings,  leaving  but  a  narrow  space  on 

Co.,  181  Pa.  St.  237;  s.  c.  40  W.  N.  C.  either  side:     Mills  v.  New  York  &c. 

(Pa.)  273;  37  Atl.  Rep.  341.  Contrib-  R.  Co.,  5  App.  Div.  (N.  Y.)  11;  s.  c. 

utory  negligence  has  been  ascribed,  39  N.  Y.  Supp.  280. 

as  matter  of  law,  to  the  act  of  a  pas-  °"  Poole  v.  Consolidated  Street  R. 

senger  who  attempted  to  pass  from  Co.,  100  Mich.  379;    s.  c.  59  N.  W. 

his   car   to   the   station,   a  distance  Rep.  390. 

of  several  hundred  feet  along  an  ad-  ""  Malone  v.  Pittsburgh  &c.  R.  Co., 

joining  track,  and  who,  in  so  doing,  152  Pa.   St.  390;    s.  c.   31  W.  N.  C. 

was  run  upon  by  a  train  which  he  (Pa.)    407;    23   Pitts.   L.   J.    (N.   S.) 

knew  to  be  about  due,  and  which  he  467;  25  Atl.  Rep.  638. 

could  have  seen  but  for  a  puff  of  "=Duvernet  v.   Morgan's  &c.   Co., 

smoke  which  got  into  his  eyes,  and  49  La.  An.  484;  s.  c.  21  South.  Rep. 

which  he  could  have  heard  but  for  644. 
the  noise  of  a  coal  chute  above  the 
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§  3054.  ftuestions  of  Procedure  in  these  Cases. — ^A  complaint 
which  alleged  that  the  defendant  negligently  stopped  its  train,  on 
which  the  plaintiff  was  a  passenger,  for  over  half  an  hour  on  a  high 
trestle,  and  that,  while  there,  because  of  the  darkness  and  the  poor 
light  furnished  by  the  defendant  on  the  train,  the  plaintiff  missed 
his  footing  and  fell  to  the  ground,  but  did  not  allege  that  the 
plaintiff  was  ignorant  of  the  fact  that  the  .train  was  stopped  on  the 
trestle, — did  not  state  a  cause  of  action,  because  it  showed  con- 
tributory negligence  on  the  part  of  the  plaintiff,  and  did  not  show 
that  the  negligence  of  the  defendant  was  the  proximate  cause  of  the 
accident.'^"  The  knowledge  of  the  passenger  of  the  character  of  the 
ground  at  the  particular  place  where  he  endeavored  to  alight  from  the 
train  while  in  motion^  and  of  the  existence  of  defects  or  impediments 
making  the  act  dangerous,  is  a  proper  evidentiary  fact  for  the  con- 
sideration of  the  jury  on  the  question  of  contributory  negligence.^^" 


Article  VI.     Failing   to   Protect   Himself   against   Dangers 

IN   AND   ABOUT    PREMISES    OE    CARRIER. 


Section 

3057.  Contributory  negligence  of  the 

passenger — his  right  to  as- 
sume that  the  premises  are 
safe. 

3058.  Negligence  of  carrier  does  not 

absolve  passenger  from  duty 
of  exercising  care. 

3059.  Passenger  getting  hurt  on  car- 

rier's grounds. 

3060.  No   defense   that   some   other 

provided  way  was  safe. 


Section 

3061.  EfCect   of    knowledge    on    the 

part  of  the  passenger  that 
the  premises  are  unsafe. 

3062.  Passenger  standing  in  danger- 

ous  place  not  on   carrier's 
vehicle. 

3063.  Instances  where  contributory 

negligence  was  imputed  to 
the  passenger. 

3064.  Instances  where  contributory 

negligence  was  not  imputed. 


§  3057.  Contributory  Negligence  of  the  Passenger — ^His  Eight  to 
Assume  that  the  Premises  are  Saf  e.'^^ — There  are  three  leading  ideas 
in  the  cases  which  deal  with  the  question  of  the  contributory  negli- 
gence of  the  passenger  who  is  injured  in  consequence  of  defects  in 


'"  Jarrell  v.  Charleston  &c.  R.  Co., 
58  S.  C.  491;  s.  c.  36  S.  E.  Rep.  910. 
For  a  complaint  in  an  action  of  this 
kind  which,  prior  to  the  recent  stat- 
ute of  Indiana  already  referred  to 
(Vol.  I,  §  365,  p.  341,  note  6),  did 
not  sufficiently  negative  contribu- 
tory negligence  on  the  part  of  the 
plaintiff, — see  Cincinnati  &c.  R.  Co. 
V.  Peters,  80  Ind.  168. 

"^  Sanders  v.  Southern  R.  Co.,  107 
Ga.  132;  s.  c.  32  S.  E.  Rep.  840;  14 


Am.  &  Eng.  Rail.  Cas.  (N.  S.)  281. 
State  of  case  under  which  an  in- 
struction to  the  effect  that  "if  plain- 
tiff stepped  carelessly  or  accidentally 
on  or  near  the  edge,"  etc.,  the  jury 
should  find  for  the  defendants,  was 
properly  refused:  Missouri  &c.  R. 
Co.  V.  Wortham,  73  Tex.  25;  s.  c.  10 
S.  W.  Rep.  741;  3  L.  R.  A.  368. 

«="  This  section  Is  cited  in  §§  2565, 
2931,  2987,  3579,  3600. 
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the  stations,  grounds  and  means  of  ingress  to  and  egress  from  the 
vehicles  of  the  carrier:  1.  The  first  is  that  the  passenger  may 
rightly  assume,  in  the  absence  of  knowledge  to  the  contrary,  and 
where  the  assumption  would  not  involve  rashness  or  gross  negligence 
on  his  part,  that  the  carrier  keeps  his  stations,  platforms,  passage- 
ways, and  other  premises  properly  used  by  the  passenger,  in  a  rea- 
sonably safe  condition  for  such  purposes. ''^^  The  meaning  of  this 
clearly  is  that  contributory  negligence  will  not,  as  matter  of  law, 
be  imputed  to  the  passenger,  because,  in  the  necessary  hurry  and 
confusion  of  embarking  or  disembarking,  he  does  not  look  carefully 
for  holes,  obstructions,  abrupt  descents,  or  other  dangers,  in  the 
passage-way  over  which  he  must  travel.*^^  Nor  will  the  fact  that 
the  person  injured  had  a  general  acquaintance  with  the  grounds 
and  had  frequently  used  the  approach,  necessarily  impute  to  him  con- 
tributory negligence  as  matter  of  law;  but  the  question  will  go  to 
the  jury.^^*  Under  the  principles  here  laid  down,  the  question  of 
contributory  negligence  has  been  held  a  question  for  the  jury,  under 
evidence  tending  to  show  that,  in  the  nighttime,  a  woman  waiting 
at  a  railway  station  for  a  delayed  train  stepped  off  the  end  of  the 
platform,  there  being  no  steps  at  that  place,  and  no  lights  outside 
the  station  house  ;''^''  that  a  passenger  at  a  station  where  the  train 
had  stopped  for  dinner,  after  having  eaten  his  dinner  and  returned 
to  the  train,  subsequently  returned  to  the  platform  and  stumbled 
and  fell  thereon  and  received  an  injury  from  a  defect  therein  j^^" 

'"'Ante,  §§2930,  2987;  post,  §3087;  freight  platform  some  distance  be- 

Kentucky  &c.  Bridge  Co.  v.  McKin-  low  the  passenger  platform  would 

ney,  9  Ind.  App.  213;   s.  c.  36  N.  E.  move  up  to  the  latter  platform  and 

Rep.   448;    Louisville  &c.   R.   Co.  v.  start   from   there,    waited   until   he 

Lucas,  119  Ind.  583;   s.  c.  21  N.  B.  learned  that  the  train  was  just  on 

Rep.  968;   Archer  v.  New  York  &c.  the  point  of  starting.     In  running 

R.  Co.,  106  N.  Y.  589;  s.  c.  13  N.  B.  to  get  aboard,  he  stumbled  over  a 

Rep.  318;  Lake  Shore  &c.  R.  Co.  v.  box  and  sustained  injuries.     It  was 

Ward,   35   111.   App.   423;    s.   c.   aff'd  held  that  he  was  not  guilty  of  con- 

135    111.    511;    26    N.    B.    Rep.    520;  tributory   negligence   as   matter   of 

Watson  V.  Oxanna  Land  Co.,  92  Ala.  law:     Maclennan  v.  Long  Island  &c. 

320;   s.  c.  8  South.  Rep.  770.     Upon  R.  Co.,  52  N.  Y.  Super.  Ct.  22. 

the  subject  of  this  right  to  assume  ""Union  &c.  R.  Co.  v.  Evans,  52 

that  the   other   party  will  not  act  Neb.  50;    s.  c.  71  N.  W.  Rep.  1062 

negligently  or  unlawfully, — see  Vol.  (steep     incline,     but     plaintiff     ac- 

I,  §§  190,  191;  Vol.  II,  §§  1448,  1612,  quainted  with  the  approach). 

1613.  «"=  Missouri    &c.    R.    Co.    v.    Neis- 

°^^  Watson  V.  Oxanna  Land  Co.,  92  wanger,  41  Kan.  621;   s.  c.  21  Pac. 

Ala.   320;    s.   c.   8   South.  Rep.   770;  Rep.  582. 

Union  &c.  R.  Co.  v.  Evans,  52  Neb.  °™  St.  Louis  &c.  R.  Co.  v.  Coulson, 
50;  s.  c.  71  N.  W.  Rep.  1062  (steep  8  Kan.  App.  4;  s.  c.  4  Am.  Neg.  Rep. 
incline,  but  plaintiff  acquainted  629;  54  Pac.  Rep.  2  (some  of  the 
with  the  approach).  Thus,  a  per-  planks  badly  cupped  and  warped, 
son  not  familiar  with  the  grounds,  nails  drawn,  platform  rough  and  un- 
who  had  purchased  a  ticket,  sup-  even,  causing  the  plaintiff  to  stum- 
posing  that  a  train  which  stood  at  a  ble). 
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and  that  the  plaintiff,  in  the  nighttime,  there  being  no  lights  in 
the  ticket  ofRce,  was  injured  by  falling  from  a  platform  connected 
with  the  office,  while  walking  obliquely  from  the  office, — and  this, 
although  he  was  well  acquainted  with  the  premises.""  Thus,  it  has 
been  held  that  passengers  crossing  a  railway  track  at  a  station,  in 
order  to  leave  or  board  a  train  halted  for  that  purpose,  are  not  held 
to  the  exercise  of  the  same  care  and  diligence  which  the  law  puts 
upon  a  traveller  upon  the  public  highway  at  an  ordinary  railway 
crossing,  but  are  authorized  to  assume  that  the  railroad  corporation 
will  so  order  its  trains  that  they  will  be  safe  from  harm  on  the  track 
which  they  are  thus  invited  and  required  to  cross  in  order  to 
secure  their  passage.*^*  So,  it  was  held  that  a  passenger  was  not 
guilty  of  contributory  negligence,  such  as  would  preclude  her  from 
recovering  damages,  by  reason  of  the  fact  that,  before  attempting  to 
cross  a  dangerous  place,  she  did  not  call  for  lights  or  assistance,  or 
by  reason  of  the  fact  that  she  was  acquainted  with  the  nature  of  the 
place,  having  crossed  it  on  the  afternoon  of  the  same  day.  "She  had 
a  right  to  presume  that  whatever  light  was  requisite  to  make  the  pass- 
age a  safe  one  would  be  provided  by  the  defendant,  and  that  the 
passengers  in  the  car  would  not  be  sent  out  into  the  dark  at  the 
risk  of  life  and  limb,  to  make  a  transit  which  could  so  easily  have  been 
rendered  safe  by  the  use  of  ordinary  care  and  prudence. '""^^  So, 
where  a  female  passenger  was  required  to  alight  from  a  freight  train 
at  a  place  beyond  the  station,  and  was  injured  by  falling  while  at- 
tempting to  cross  a  cattle  pit,  it  was  held  that  the  company  was 
liable  to  her  in  damages,  and  that  contributory  negligence  was  not 
imputable  to  her  as  matter  of  law,  because  she  failed  to  discover  a 
gate  leading  into  a  private  enclosure,  through  which  the  station  might 
have  been  safely  reached,  the  route  being  unmarked."^" 

§  3058.  Negligence  of  Carrier  does  not  Absolve  Passenger  from 
Duty  of  Exercising  Care. — It  is  not  to  be  concluded  from  the  fore- 
going that  the  law  is  in  such  a  state  that  the  negligence  of  the  car- 
rier will  totally  absolve  the  passenger  from  the  duty  of  exercising 
reasonable  or  ordinary  care  for  his  own  protection  and  safety.  That 
is  not  the  meaning  of  the  foregoing  decisions.     Their  meaning  is 

""Alabama  &c.  R.  Co.  v.  Arnold,  Co.,  40  La.  An.  800;   s.  c.  5  South. 

84  Ala.  159;  s.  c.  4  South.  Rep.  359;  Rep.  72;   Parsons  v.  New  York  &c. 

5   Am.   St.   Rep.   354    (Stone,   C.   J.,  R.  Co.,  113  N.  Y.  355;  s.  c.  3  L.  R.  A. 

holding  that  it  was  negligence  as  a  683. 

matter  of  law).     See,  also,  Texas  &c.  ^="' Jamison  v.  San  Jose  &c.  R.  Co., 

R.  Co.  V.  Nolan,  62  Fed.  Rep.  552;  55  Cal.  593,  598. 

s.  c.  11  C.  C.  A.  202.  ™  New  York  &c.  R.  Co.  v.  Doane, 

°®  Weeks,  v.  New  Orleans  &c.  R.  115  Ind.  435;  s.  c.  1  L.  R.  A.  157. 
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that,  by  reason  of  the  reliance  which  the  passenger  may  justly  place 
upon  the  fidelity  of  the  carrier  to  his  public  obligations,  the  law  does 
not  expect  of  the  passenger  the  same  scrutiny  of  the  premises  of  the 
carrier  which  it  would  expect  of  him  if  he  were  on  the  premises  of 
a  person  or  corporation  owing  no  duty  to  him.  They  do  not  mean 
that  the  law  absolves  him  from  the  duty  of  exercising  ordinary  or  rea- 
sonable care ;  but  that  what  is  ordinary  or  reasonable  care  is  different 
in  the  case  of  a  passenger  so  circumstanced,  from  the  case  of  a  person 
on  the  premises  of  a  stranger,  or  approaching  a  railway  track  from  a 
public  highway.  Many  cases  affirm  the  proposition  that  a  passenger 
who  is  hurt  through  a  defect  or  obstruction  in  the  carrier's  premises 
will  be  precluded  from  recovering  damages,  if  his  hurt  was  brought 
about  by  his  own  failure  to  exercise  ordinary  or  reasonable  care.^'^ 
Clearly,  a  passenger  can  not  so  far  rely  upon  the  conclusion  that  the 
carrier  has  done  his  duty  in  keeping  his  premises  clear  of  obstructions 
or  sources  of  danger,  as  to  go  forward  heedlessly,  without  looking  or 
taking  any  care  for  his  own  safety.  A  passenger  ought,  for  instance, 
to  know  that  mail  bags  are  likely  to  be  handled  upon  the  platform  of 
a  railway  station ;  and  if  he  stumbles  over  them,  without  looking,  and 
is  hurt,  he  is  clearly  guilty  of  contributory  negligence,  and  ought  not 
to  recover  damages  from  the  company."^^  Moreover,  this  reasonable 
or  ordinary  care  which  is  demanded  of  the  passenger  exacts  an  at- 
tention on  his  part  to  surrounding  dangers  proportioned  to  the  par- 
ticular situation  in  which  he  has  placed  himself.  Thus,  it  has  been 
well  held  that  if  he  elects,  or  is  required  to  approach  a  railway  sta- 
tion by  going  through  the  railway  yard,  where  several  railway  tracks 
are  crossed  by  an  unguarded  plank  walk  extending  from  the  street 
to  the  station,  his  situation  demands  an  increased  vigilance  on  his 
part  to  save  himself  from  being  struck  by  approaching  trains  or 
cars.^^'  So,  it  has  been  held  that  passengers  who  have  left  their 
train  at  an  intermediate  station,  while  on  a  side  track,  for  the  purpose 
of  letting  another  train  pass,  are  bound  to  exercise  reasonable  care 
and  caution  to  avoid  injury  from  passing  trains,  although  the  com- 
pany has  permitted  the  practice  of  leaving  and  re-entering  the  train 
under  such  circumstances;  and  they  have  no  right  to  expect  such  a 
place  of  ingress  or  egress  to  be  as  safe  as  a  station  platform,  or  to  rely 

»^  Chewning  v.  Ensley  R.  Co.,  100  114  Mo.  348;   s.  c.  19  L.  R.  A.  460; 

Ala.  493;   s.  c.  14  South.  Rep.  204;  21  S.  W.  Rep.  823. 

Renneker  v.  South  Carolina  R.  Co.,  °="  Jones  v.  Grand  Trunk  R.  Co., 

20  S.  C.  219.  16  Ont.  App.  37;  s.  c.  39  Am.  &  Eng. 

'"^  Sargent  v.  St.  Louis  &c.  R.  Co.,  Rail.  Cas.  487. 
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on  the  conductor's  call  of  "All  aboard/'  as  indicating  that  they  can 
cross  the  track  safely  without  looking  for  approaching  trains.^^* 

§  3059.  Passenger  Getting  Hurt  on  Carrier's  Grounds. — While  the 
carrier  of  passengers  is  bound  to  keep  his  stations,  platforms,  and 
passage-ways  in  a  reasonably  safe  condition  for  the  use  of  passengerr, 
and  intending  passengers,®^^  yet  this  does  not  absolve  such  passengers 
from  the  obligation  of  exercising  ordinary  care  for  their  own  safety. 
It  follows  that  no  recovery  can  be  had  by  a  passenger  for  an  injury 
sustained  by  falling  over  a  raised  portion  of  a  railway  platform, 
where  the  accident  was  produced  by  his  failure  to  exercise  ordinary 
care;"^"  nor  for  an  injury  sustained  by  stepping  off  a  platform  not 
sufficiently  lighted  to  enable  the  passenger  to  see  where  the  plat- 
form terminated,  and  being  struck  by  a  train  which  the  passenger 
was  approaching, — a  decision  of  doubtful  propriety  ;*^^  nor  for  an 
injury  sustained  from  a  passing  train  by  a  passenger  who,  on  alight- 
ing from  his  train,  voluntarily  and  unnecessarily  remained  on  a 
planking  between  the  tracks  which  he  knew,  or  by  the  exercise  of 
ordinary  care  might  have  known,  was  not  of  sufficient  width  for  him 
to  remain  upon  in  safety,  if  a  train  should  pass  along  the  other 
track  ;''^*  nor  for  an  injury  received  by  a  shipper  of  cattle,  under  a 
contract  providing  that  he  shall  be  carried  in  the  caboose  and  shall 
care  for  the  cattle  upon  their  delivery,  by  his  falling  twenty-five  feet 
while  attempting  to  go  from  the  caboose  at  night,  at  a  point  some 
distance  from  the  passenger  station  at  the  place  of  his  destination, 
where  no  station  house  or  lights  are  in  sight,  without  any  other  di- 
rection than  a  statement  by  an  employe  of  the  company,  having  noth- 
ing to  do  with  the  running  of  the  train,  that  it  has  reached  its  des- 
tination, and  that  the  stock  cars  are  being  set  out  at  the  stock  chute  ;°^* 
nor  for  the  death  of  a  passenger  by  being  struck  by  a  train  in  back- 
ing to  the  station,  who  voluntarily  stepped  down  upon  the  track  from 
the  station  platform,  and  walked  toward  the  train,  which  had  run 
past  the  station,  where  it  was  signaled  to  stop,  and  which  was  standing 
still,  when  it  was  liable  to  move  at  any  moment,  and  it  was  too  dark 
to  see  when  it  began  to  move,  or  in  which  direction  it  was  moving.^*" 

■"•De  Kay  v.  Chicago  &c.  R.  Co.,  107  Mich.  243;   s.  c.  65  N.  W.  Rep. 

41  Minn.  178;  s.  c.  4  L.  R.  A.  632;  43  102;  2  Det.  L.  N.  657. 

N.  W.  Rep.  182.  "^  Illinois  &c.  R.  Co.  v.  Davidson, 

""  JLnte,  §  2678,  et  seq.  64  Fed.  Rep.  301;   s.  c.  12  C.  C.  A. 

""Graham    v.    Pennsylvania    Co.,  118. 

139  Pa.  St.  149;  s.  c.  12  L.  R.  A.  293;  '^Blevins  v.  Atchison  &c.  R.  Co., 

27  W.  N.  C.  (Pa.)  297;  21  Pitts.  L.  3  Okla.  512;  s.  c.  41  Pac.  Rep.  92;  2 

J.   (N.  S.)   249;   48  Phlla.  Leg.  Int.  Am.  &  Eng.  Rail.  Cas.  (N.  S.)  329. 

117;  21  Atl.  Rep.  151.  ""St.  Louis  &c.  R.  Co.  v.  Whittle, 

•"Bradley  t.  Grand  Trunk  R.  Co.,  74  Fed.  Rep.  296;  s.  c.  40  U.  S.  App. 

23;  20  C.  C.  A.  196. 
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But  contributory  negligence  will  not  be  imputed  to  a  passenger  from 
the  fact  that  he  walks  ofE  from  an  elevated  walk  which  is  unlighted, 
in  the  dark,  at  a  place  where  it  is  not  protected  by  a  railing,  while 
he  is  on  the  way  to  a  boat  landing  f"  nor  to  a  passenger  on  a  ferry- 
boat on  which  there  are  no  animals  or  vehicles,  from  the  fact  that  he 
attempts  to  pass  from  the  boat  by  the  wagon-way  when  that  is  opened 
for  passengers  by  the  person  in  charge,  so  as  to  prevent  his  recovery 
for  injury  by  a  runaway  horse  which  has  escaped  from  its  stable  yard 
at  a  distance  from  the  ferry,  and  has  bolted  into  the  ferry  house  and 
into  that  driveway.*"*^  Nor  will  the  fact  that  a  boy  has  been  guilty 
of  previous  misconduct  in  stealing  rides  on  the  trains  of  the  railway 
carrier,  prevent  his  recovering  damages  for  an  injury  occasioned  by 
a  defect  in  the  platform,  when  he  is  properly  there."*^ 


°"  Skottowe  V.  Oregon  &c.  R.  Co., 
22  Or.  430;  s.  c.  16  L.  R.  A.  593;  12 
Rail.  &  Corp.  L.  J.  112;  30  Pac.  Rep. 
222. 

"^Watson  V.  Camden  &c.  R.  Co., 
55  N.  J.  L.  125;  s.  c.  19  L.  R.  A.  487; 
26  Atl.  Rep.  136. 

"'Louisville  &c.  R.  Co.  v.  Berry, 
88  Ky.  222;  s.  c.  10  Ky.  L.  Rep.  791; 
10  S.  W.  Rep.  472.  A  passenger  who 
goes  to  a  stopping  place  upon  the 
line  of  a  railroad,  where  no  station 
h6use  is  maintained,  but  merely  an 
unrailed  platform,  on  a  dark  and 
rainy  night,  and  who  sits  down  on 
the  edge  of  the  platform,  and  who 
thereafter,  without  inquiry  or  pre- 
cautionary examination,  steps  off 
Into  the  darkness  on  the  bare  pre- 
sumption that  the  ground  is  level 
with  the  platform, — can  not  recover 
damages  for  the  injuries  thus  sus- 
tained: Missouri  &c.  R.  Co.  v.  Tur- 
ley,  85  Fed.  Rep.  369;  s.  c.  56  U.  S. 
App.  1;  29  C.  C.  A.  196.  A  passen- 
ger who  places  himself  so  close  to 
the  edge  of  a  station  platform  as  to 
be  struck  by  a  train  passing  the 
station  is  guilty  of  negligence 
which  will  preclude  recovery  for  his 
death,  although  such  train  is  run  in 
violation  of  a  rule  prohibiting  the 
passage  of  trains  while  another 
train  is  engaged  in  receiving  or  dis- 
charging passengers,  which  is  not 
known  to  such  passenger:  Edger- 
ton  V.  Baltimore  &c.  R.  Co.,  6  App. 
(D.  C.)  516;  s.  c.  23  Wash.  L.  Rep. 
369.  Evidence  that  the  custom  of  a 
railroad  corporation  was  not  to  al- 
low passengers  to  go  forward  from 
one  car  to  another  in  getting  out  at 
stations;  that  the  rear  car  of  a  train 
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was  frequently  stopped  at  a  certain 
point;  and  that  several  witnesses 
had  been  jarred  and  shaken  up  in 
getting  out  of  the  car  at  that  place, 
— has  been  held  admissible  on  the 
question  of  due  care  by  the  corpora- 
tion in  providing  for  safety  of  pas- 
sengers in  alighting  from  the  car  at 
that  place:  Bullard  v.  Boston  &c.  R. 
Co.,  64  N.  H.  27;  s.  c.  2  N.  Eng.  Rep. 
899.  And  it  will  be  a  question  of 
fact  for  the  jury  whether  a  female 
passenger  injured  by  falling  off  a 
truck  on  the  platform  of  a  station 
opposite  the  front  end  of  a  car,  was 
guilty  of  negligence  in  stepping  on 
the  truck  instead  of  going  to  the 
other  end  of  the  car  to  alight,  where 
her  evidence  tends  to  show  that  she 
had  never  before  come  into  the  sta- 
tion on  that  track,  that  the  car  was 
full  of  passengers,  many  of  whom 
preceded  her  and  passed  over  the 
truck,  which  she  supposed  was  the 
station  platform,  and  that,  in  other 
countries,  she  had  seen  high  passen- 
ger platforms :  Bethmann  v.  Old  Col- 
ony R.  Co.,  155  Mass.  352;  s.  c.  29 
N.  E.  Rep.  587.  In  an  action  against 
a  railroad  company  for  injuries  suf- 
fered by  a  passenger  who  struck  a 
truck  upon  the  platform  as  he 
alighted  from  a  moving  train,  evi- 
dence that  the  truck  was  in  a  differ- 
ent position  than  usual  was  held  un- 
objectionable :  Chicago  &c.  R.  Co.  v. 
Fisher,  31  111.  App.  36.  Case  of  a 
conflict  of  evidence  as  to  immaterial 
facts,  where  a  passenger,  alighting 
from  a  train  at  night,  was  tripped 
ty  a  hose  that  was  being  drawn 
along  the  platform  by  employes  of 
the  company  close  to  the  steps  of 
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§  3060.    No  Defense  that  Some  Other  Provided  Way  was  Safe. — 

2.  The  second  leading  idea  with  reference  to  this  subject  is  that  the 
obligation  of  the  carrier  to  keep  his  premises  in  a  safe  condition 
extends  to  all  portions  of  those  premises  which  passengers  will  nat- 
urally take  in  going  upon  or  in  leaving  his  vehicles;  so  that,  if  a 
passenger  is  hurt  in  consequence  of  a  defect  in  a  passage-way  or 
mode  of  ingress  or  egress,  it  will,  in  general,  be  no  defense  on  the 
part  of  the  carrier  that  some  other  way  had  been  provided  on  which, 
if  taken  by  the  passenger,  he  would  not  have  been  injured.^^*  Stated 
in  another  way,  the  carrier  does  not,  by  providing  one  safe  means 
of  ingress  or  egress,  absolve  himself  from  liability,  where  he  leaves 
other  portions  of  his  premises  in  an  unsafe  condition,  which  pas- 
sengers will  naturally  and  ordinarily  take.''*^  Moreover,  a  rail- 
road company  which  has  knowingly  permitted  its  employes  to 
receive  passengers  at  a  switch  until  it  has  become  a  well-known 
custom,  is  estopped  to  assert,  in  an  action  for  injuries  to  a  passenger 
attempting  to  board  a  train  at  that  point,  that  it  was  an  improper 
place  to  get  upon  the  train."*"  On  the  contrary,  the  passenger  is 
justified  in  using  a  passage-way  held  out  by  the  carrier  as  a  means 
of  entrance  and  exit  to  and  from  the  public  street,  and  it  is  im- 
material whether  the  way  is  made  and  kept  in  repair  by  the  carrier 
or  other  parties;"*''  though  contributory  negligence  has  sometimes 
been  ascribed  to  passengers  who,  in  going  to  and  from  railway  trains, 
fail  to  take  the  way  provided  by  the  company  for  that  purpose."*^ 

§  3061.    Effect  of  Knowledge  on  the  Part  of  the  Passenger  that  the 
Premises  are  Unsafe. — 3.  The  third  is  that  mere  knowledge  on  the 

the  car,  and  fell  and  was  injured, —  Civ.  App.),  24  S.  W.  Rep.  563   (no 

and  it  was  error  to  direct  a  verdict  off.  rep.) ;  Texas  &c.  Co.  v.  Brown,  78 

for  the  defendant:     Baker  v.  Clark,  Tex.  397;  s.  c.  14  S.  W.  Rep.  1034. 

99  Fed.  Rep.  911.  ""  Irish  v.  Northern  &c.  R.  Co.,  4 

"*Keefe  v.  Boston  &c.  R.  Co.,  142  Wash.  48;  s.  c.  29  Pac.  Rep.  845. 

Mass.    251;     Texas    &c.    R.    Co.    v.  "'Delaware  &c.   R.   Co.  v.   Traut- 

Brown,  78  Tex.  397;   Exton  v.  Cen-  wein,  52  N.  J.  L.  169;  s.  c.  7  L.  R.  A. 

tral  R.  Co.,  63  N.  J.  L.  356;  s.  c.  46  435;    7  Rail.  &  Corp.  L.  J.  316;    41 

Atl.  Rep.  1099;  aff'g  s.  c.  62  N.  J.  L.  Am.  &  Eng.  Rail.  Cas.  187;   19  Atl. 

7;  42  Atl.  Rep.  486;  East  Tennessee  Rep.  178;    Collins  v.  Toledo  &c.  R. 

&c.  R.  Co.  V.  Watson,  94  Ala.  634;  Co.,  80  Mich.  390;  s.  c.  45  N.  W.  Rep. 

s.  c.  10  South.  Rep.  228;  Gulf  &c.  R.  178. 

Co.  V.  Hodges   (Tex.  Civ.  App.),  24  "'Cleveland  &c.  R.   Co.  v.  Wade, 

S.  W.  Rep.  563;  Delaware  &c.  R.  Co.  18  Ind.  App.  846;  s.  c.  48  N.  E.  Rep. 

v.  Trautwein,  52  N.  J.  L.  169;  s.  c.  12;  Little  Rock  &c.  R.  Co.  v.  Caven- 

7  L.  R.  A.  435;  7  Rail.  &  Corp.  L.  J.  esse,  48  Ark.  106;   Bancroft  v.  Bos- 

316;   41  Am.  &  Eng.  Rail.  Cas.  187;  ton  &c.  R.  Corp.,  97  Mass.  275;  Cen- 

19  Atl.  Rep.  178;   Cazneau  v.  Fitch-  tral  R.  &c.  Co.  v.  Perry,  58  Ga.  461 

burg  R.  Co.,  161  Mass.  355;  s.  c.  37  (whether  passenger  guilty  of  con- 

N.  E.  Rep.  311;  Pennsylvania  Co.  v.  tributory    negligence    in    boarding 

Marlon,  123  Ind.  415;  s.  c.  7  L.  R.  A.  train  at  place  other  than  that  pro- 

687;  23  N.  E.  Rep.  937.  vided    by    railroad,    question     for 

•"Gulf  &c.  R.  Co.  V.  Hodges  (Tex.  jury). 
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part  of  the  passenger  that  the  premises  of  the  carrier  are  unsafe  will 
not  prevent  him  from  recovering  damages  in  case  he  is  injured  there- 
by ;  provided  that,  in  using  such  premises,  he  proceeds  with  reasonable 
care,  having  reference  to  his  possession  of  such  knowledge.  His  posi- 
tion is  analogous  to  that  of  a  traveller  on  the  public  highway,  which 
is  not  kept  in  proper  repair  by  the  public  authorities.  He  is  not  re- 
quired to  turn  back  in  consequence  of  an  obstruction,  unless  an  at- 
tempt to  pass  it  would  be  plainly  imputable  to  rashness  or  gross  neg- 
ligence.^*"  Upon  this  subject  it  has  been  well  reasoned  that  the 
mere  fact  that  a  person  may  have  seen  a  station  platform  out  of  re- 
pair at  one  time,  does  not  bind  him  to  carry  such  defect  in  mind 
upon  all  future  occasions  when  approaching  or  leaving  a  train  at  such 
place."^"  Nor,  subject  to  the  qualification  already  stated,  is  a  pas- 
senger bound  to  abandon  the  use  of  a  station  platform  which  is  not 
in  good  repair,  and  seek  some  other  way  of  entering  and  leaving  the 
cars,  if  it  is  still  held  out  by  the  company  as  safe,  and  used  by  the 
public.''^^ 

§  3062.  Passenger  Standing  in  Dangerous  Place  not  on  Carrier's 
Vehicle. — Contributory  negligence  has  been  ascribed  to  a  passenger 
who  stood  upon  the  station  platform  so  near  the  edge  that  he  was 
struck  by  a  passing  engine,  notwithstanding  that,  being  a  meditative 
man,  he  was  "wrapped  in  thought  ;"^^^  and  also  to  an  intending  pas- 
senger who,  without  being  wrapped  in  thought,  left  a  position  of 
safety  and  took  one  of  manifest  danger  between  two  tracks,  upon 
one  of  which  his  train  was  expected,  and  who  stood  so  near  an  ap- 
proaching train  that  he  was  struck  by  it.*'^^ 

§  3063.  Instances  where  Contributory  Negligence  was  Imputed  to 
the  Passenger. — In  the  following  cases  the  courts,  in  some  cases  keep- 

"» Thus,    it   has    been    held    that  '"'  McGeehan  v.  Lehigh  &c.  R.  Co., 

knowledge  of  the  unsafe  condition  149  Pa.  St.  188;   s.  c.  1  Pa.  Adv.  R. 

of  a  platform  provided  by  a  carrier  704;  30  W.  N.  C.  (Pa.)  140;  24  Atl. 

for  loading  stock  will  not  prevent  Rep.  205.     But  an  intending  passen- 

recovery  for  injuries  to  a  person  on  ger    upon    a    street    car    was    not 

attempting  to  use  it  for  that  pur-  deemed  guilty  of  negligence,  by  rea- 

pose   in  the   exercise  of  due   care:  son  of  standing  upon  a  sidewalk  to 

White  v.  Cincinnati  &c.  R.  Co.,  89  await  its  coming,  although  at  that 

Ky.  478;  s.  c.  7  L.  R.  A.  44;  42  Am.  point    the   tracks    of   the    company 

&  Eng.  Rail.  Gas.  547;  12  S.  W.  Rep.  crossed  the  walk  to  reach  the  com- 

936.  pany's  barns,  there  being  no  possi- 

™  Pennsylvania  Co.  v.  Marion,  123  bility  that  a  car,  in  going  to  or  from 

Ind.  415;  s.  c.  7  L.  R.  A.  687;  23  N.  the  barn,  would  pass  over  the  place 

E.  Rep.  937.  where  he  was:     O'Toole  v.  Central 

"='  Pennsylvania  Co.  v.  Marion,  su-  Park  &c.  R.  Co.,  58  Hun  (N.  Y.)  609 

pra.  (mem.);  s.  e.  35  N.  Y.  St  Rep.  591; 

«=  Chicago  &c.  R.  Co.  v.  Mahara,  s.  c.  afE'd  128  N.  Y.  598. 
47  111.  App.  208. 
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ing  in  view  the  foregoing  deductions,  and  in  others  ignoring  them, 
have  imputed  contributory  negligence  to  the  passenger  and  denied 
his  right  to  recover  damages  from  the  carrier: — Where  the  passen- 
ger, in  leaving  the  railway  station,  passed  hy  three  well-lighted  flights 
of  stairs,  any  of  which  he  could  have  taken  conveniently,  and,  in  at- 
tempting to  use  a  fourth,  which  was  unlighted,  fell  and  was  in- 
jured;*^* where  the  passenger  used  as  a  walk  a  platform  designed  by 
the  railroad  company  to  facilitate  the  handling  of  its  freight,  as- 
suming that  it  was  safe,  but  without  knowing  whether  it  was  so  or 
not,  although  the  company  may  have  been  negligent  in  not  properly 
protecting  the  platform  or  lighting  the  premises  ;^^^  where  the  pas- 
senger was  injured  by  stumbling  over  an  obstruction  on  the  way 
from  the  station  house  to  the  train,  left  there  through  the  negligence 
of  the  company,  the  passage-way  not  being  lighted,  which  obstruc- 
tion the  passenger  had  seen  the  previous  evening,  but  nevertheless 
ran  upon  it  through  heedlessness  or  f orgetfulness  j''**  where  a  pas- 
senger seventy-six  years  of  age,  after  alighting  from  a  railway  train, 
proceeded  along  the  platform  in  the  dark,  regardless  of  his  sur- 
roundings, and  walked  of  it  where  it  was  four  or  five  feet  high;^'^ 
where  a  passenger,  upon  alighting  from  a  train  on  a  dark  night,  and 
finding  the  premises  of  the  company  unlighted,  committed  herself 
to  the  guidance  of  a  third  person, — this  being  held  a  waiver  of  her 
right  to  claim  from  the  company  the  duty  of  furnishing  her  with  a 
safe  means  of  departure  ;^^*  where  a  female  passenger,  on  arriving  at 
a  railway  station  late  at  night,  chose  to  remain  in  it  until  morning, 
and  left  the  reception  room  without  inquiring  as  to  whether  she 
could  safely  do  so,  and  walked  in  the  dark  to  the  end  of  the  platform, 
and  fell  off  and  was  injured  f^"  where  the  railway  company  had  fur- 
nished all  necessary  platform  accommodations,  with  safe  means  of 
egress  to  the  only  highway  leading  into  the  town,  but  where  the 
passenger  chose  to  tahe  a  shorter  route  along  the  railroad  track,  as 
other  passengers  customarily  did,  and  fell  into  a  cattle-guard,  and 
was  injured  ;°^*  where  a  stearnboat  company  had  provided  a  proper 

°"  Bennett  v.  New  York  &c.  R.  Co.,  ™  Wallace  v.  Wilmington  &c.  R. 

57  Conn.  422;   s.  c.  41  Am.  &  Eng.  Co.,  8  Houston   (Del.)   529;   s.  c.  18 

Rail.  Cas.  184;  18  Atl.  Rep.  668.  Atl.  Rep.  818.     If  this  third  person 

""Railroad  Co.  v.  AUer,  56  Ohio  was  of  the  same  party  as  the  plain- 

St.  754;  s.  c.  49  N.  E.  Rep.  1114.  tiff,  and  was  equally  ignorant  of  the 

"''Wood  V.  Richmond  &c.  R.  Co.,  grounds,  the  plaintiff  could  hardly 

100  Ala.  660;  s.  c.  13  South.  Rep.  552.  be  held  to  have  placed  herself  un- 

The  writer  submits  that  this  case  der   guidance.     A   verdict   for   the 

was   badly    decided,    and    that   the  plaintiff  was  sustained  in  this  case, 

question  of  contributory  negligence  ""  Reed  v.  Axtell,  84  Va.  231. 

was  a  question  for  the  jury.  °™  Sturgis  v.  Detroit  &c.  R.  Co.,  72 

«'Gulf  &c.  R.  Co.  V.  Hodges  (Tex.  Mich.  619;  s.  c.  40  N.  W.  Rep.  914. 
Civ.  App.),  24  S.  W.  Rep.  563   (no 
oft.  rep.). 
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means  of  exit  for  passengers  from  its  boats,  and  warned  passengers 
not  to  leave  at  another  part  of  the  boat,  and  a  passenger  nevertheless, 
in  disobedience  of  this  warning,  and  without  any  good  reason  for 
disobeying  it,  received  a  hurt  while  attempting  to  get  off  the  boat  f^ 
where  a  female  passenger  delayed  leaving  the  train  after  it  had 
reached  the  end  of  its  route,  because  she  was  encumbered  with  pack- 
ages, until  the  brakeman,  who  was  assisting  the  other  passengers  to 
alight,  had  left,  supposing  that  all  the  passengers  had  alighted,  and 
such  passenger  thereupon,  without  waiting  for  assistance,  unneces- 
sarily attempted  to  descend  the  steps  of  the  car,  which  descent 
was  obviously  dangerous  because  of  the  distance  of  the  steps  from 
the  platform,  and  in  so  doing,  fell  and  was  hurt;**^  where  a  passen- 
ger leaves  a  train  at  a  station  on  the  side  which  is  unlighted  and 
without  a  platform,  while  the  other  side  is  well  lighted  and  has  a 
commodious  platform, — and  this,  althoiigh  there  had  previously  been 
a  platform  on  the  side  on  which  he  alighted,  and  he  had  not  been 
notified  of  the  change  ;^°^  where  a  person  entered  a  railway  station, 
and  passed  over  a  place  which  had  become  unsafe  by  reason  of  an 
accumulation  of  ice  and  snow,  and  who  knew  of  its  dangerous  con- 
dition, but  nevertheless,  a  short  time  thereafter,  while  standing  upon 
the  platform  waiting  for  an  incoming  train,  stepped  backwards  upon 
the  ice,  without  looking  or  taking  any  precaution  for  his  safety,  and 
fell  and  was  injured.""* 

§  3064.  Instances  where  Contributory  Negligence  was  not  Im- 
puted.— Contributory  negligence  was  not  imputed  to  a  passenger 
because  he  did  not  remain  in  the  waiting-room  while  waiting  for 
the  arrival  of  the  train  which  he  was  to  take,  but  went  out  upon  the 
station  platform  and  was  there  hurt;""^  where,  after  leaving  the 

°"  Dodge  V.  Boston  &c.  S.  S.  Co.,  killed  by  a  passing  train, — assumed 

148  Mass.  207;  s.c.  19  N.  B.  Rep.  373.  the   risks    of   the    exposed    position 

"^  McDermott   v.    Chicago    &c.    R.  which  he  had  taken,  and  gave  the 

Co.,  82  Wis.  246;  s.  c.  52  N.  W.  Rep.  company    a    license    to    kill    him: 

85.  Comly  v.  Pennsylvania  R.  Co.  (Pa.), 

"=  Louisville  &c.  R.  Co.  v.  Ricketts,  11  Cent.  Rep.  206;  s.  c.  12  Atl.  Rep. 

96  Ky.  44;  s.  c.  16  Ky.  L.  Rep.  281;  496    (no  off.  rep.).     That  a  passen- 

27  S.  W.  Rep.  860.  ger    who,    in    leaving    a    ferryboat, 

""  Waterbury    v.    Chicago    &c.    R.  falls  into  an  open  space  about  two 

Co.,  104  Iowa  32;  s.  c.  73  N.  W.  Rep.  feet  wide  between  the  boat  and  the 

341.     On  the  other  hand,  one  who,  ferry  dock  which  is  plainly  visible, 

being  in  a  hurry  to  reach  the  station  is  guilty  of  contributory  negligence, 

to  take  a  train,  instead  of  keeping  — see  Fogassi  v.  New  York  &c.  R. 

upon   the   provided   way,   crossed   a  Co.,  19  Misc.    (N.  Y.)   108;   s.  c.  43 

vacant    lot,    stepped    under    a   wire  N.  Y.  Supp.  268;  s.  c.  aff'd  in  17  App. 

fence,   and   attempted   to   climb   an  Div.  (N.  Y.)  286;  45  N.  Y.  Supp.  175. 

embankment   to    reach    the    station  °"=  Chicago   &c.   Co.   v.   Woolridge, 

platform,  where  he  was  struck  and  32  111.  App.  237. 
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train,  a  female  passenger  stumbled  and  fell  over  a  guard  stake  set  in 
a  footpath  leading  from  the  station,  which  footpath  seemed  to  her 
the  only  apparent  means  of  reaching  the  highway,  although  there 
was  another  footpath  not  known  to  her  which  would  have  been  safe  f^^ 
where  the  passenger  left  the  train  to  go  to  a  hotel,  which  constituted 
an  eating-house  for  passengers,  and,  in  so  doing,  fell  into  an  opening 
in  a  bridge  leading  from  the  depot  to  the  eating-house,  although  the 
company  had  provided  another  bridge  which  might  have  been  taken, 
and  had  never  exercised  control  over  the  bridge  in  question,  and  had 
not  used  it  for  three  years  j''"^  where  a  female  passenger,  while  at- 
tempting to  cross  a  passage-way,  but  three  or  four  feet  wide,  which 
had  been  provided  for  passengers,  in  order  to  get  upon  the  defend- 
ant's train,  was  thrown  off  and  hurt  by  reason  of  the  unintentional 
turning  around  of  another  passenger  f^^  where  a  female  passenger  was 
allowed  to  attempt  to  alight  in  the  dark  at  a  place  where  there  was  no 
station,  after  the  brakeman  had  called  the  station,  and  the  conductor 
and  brakeman  saw  her  passing  out  of  the  train  and  made  no  effort 
to  stop  her  and  said  nothing,  and,  as  she  was  alighting,  the  train 
was  started  with  a  jerk,  throwing  her  down,  and  she  was  ignorant  of 
the  place,  and  believed  that  she  had  arrived  at  the  station,  but  saw 
no  one  attempt  to  alight;""^  where  the  evidence  was  that  a  train, 
running  at  an  extraordinary  rate  of  speed,  struck  a  person  as  he  was 
attempting  to  get  upon  a  somewhat  crowded  platform,  from  which 
passengers  were  accustomed  to  take  trains,  which  was  across  the  track 
from  the  station,  and  which  was  narrow  and  insufficient  for  the  ac- 
commodation of  the  passengers  accustomed  to  use  it;"^"  where  a  pas- 
senger, in  passing  from  the  station  over  some  tracks  of  the  com- 
pany to  board  a  through  train  which  he  believed  to  be  the  train 
which  he  was  to  take,  failed  to  see  a  moving  freight  car  detached 
from  the  engine  and  "shunted"  down  upon  him,  while  his  attention 
was  distracted  by  his  attempt  to  avoid  another  train. ^^^ 

""» Cazneau  v.  Pitchburg  R.  Co.,  161  ™  Southern  &c.   R.   Co.  v.   Pavey, 

Mass.  355;  s.  c.  37  N.  E.  Rep.  311.  48  Kan.  452;  s.  c.  29  Pac.  Rep.  593. 

"'  East   Tennessee    &c.    R.    Co.    v.  ^  Young  v.  New  York  &c.  R.  Co., 

"Watson,  94  Ala.  634;  s.  c.  10  South.  171  Mass.  33;   s.  c.  41  L.  R.  A.  193; 

Rep.  228.  50  N.  E.  Rep.  455. 

«<"'  Redner  v.  Lehigh  &c.  R.  Co.,  73-  «"  Hempenstall  v.   New  York  &c. 

Hun   (N.  Y.)  562;   s.  c.  56  N.  Y.  St.  R.  Co.,  82  Hun  (N.  Y.)  285;  s.  c.  64 

Rep.  230;  26  N.  Y.  Supp.  358;  s.  c.  N.  Y.  St.  Rep.  76;  31  N.  Y.  Supp.  479. 
aff'd  148  N.  Y.  733. 
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CHAPTER.  XCIII. 


APPLICATION    OF    THE    DOCTRINE    OF    IMPUTED    NEGLIGENCE    IN    THE 
CARRIAGE    OF    PASSENGERS. 

Section  Section 

3067.  Statement  of  this  doctrine  in     3075.  Application    of    the    doctrine 

the  leading  case  of  Thoro-  where  the  passenger  injured 

good  V.  Bryan.  '  is  a  child  or  a  person  of  un- 

3068.  The  possible  limitations  of  the  sound  mind. 

doctrine.  3076.  Doctrine   that   the   negligence 

3069.  Thorogood  v.  Bryan  doubted.  of  the  parent,  custodian  or 

3070.  Decline  of  Thorogood  v.  Bryan.  guardian   not   imputable   to 

3071.  American    cases    denying   the  the  child  or  insane  person. 

rule  of  Thorogood  v.  Bryan.     3077.  The    doctrine   applied    in   the 

3072.  Thorogood  v.  Bryan  overruled  case   of   children   and   luna- 

both  in  England  and  Amer-  tics  where  the  action  is  for 

ica.  damages  resulting  in  death. 

3073.  Carrier  responsible  for  injury     3078.  Illustration    in    case    of    the 

to    passenger    through    con-  death  of  a  lunatic, 

curring   negligence    of    car-  3079.  Other  cases  illustrative  of  the 
rier  and  a  stranger.  rule. 

3074.  Illustrations  of  the  foregoing.  3080.  Contributory  negligence  of  the 

passenger  in  failing  to  inter- 
fere with  his  own  carrier. 

§  3067.  Statement  of  this  Doctrine  in  the  Leading  Case  of  Thoro- 
good V.  Bryan.^ — The  case  of  Thorogood  v.  Bryan^  is  the  leading, 
though  now  generally  overruled  case,  on  what  is  called  the  doctrine 
of  imputed  negligence.  As  elsewhere  seen,'  this  doctrine,  in  the 
broadest  manner  of  statement,  is  that  where  one  person  is  in  a  sense 
in  the  custody  of  another  person,  and,  while  in  such  custody,  is  in- 
jured by  the  concurrent  negligence  of  the  custodian  and  of  a  third 
person,  the  person  injured  will  be  precluded  from  recovering  dam- 
ages of  the  third  person,  on  the  ground  that  the  law  identifies  him  and 
his  custodian  in  such  a  sense  that  the  contributory  negligence ■  of  his 
custodian  is  imputable  to  him.  Stating  the  doctrine  as  it  arises  in 
the  relation  of  carrier  and  passenger, — and  such  was  the  case  of 
Thorogood  v.  Bryan, — it  is  that  a  passenger  upon  the  vehicle  of  a 

'This  section  is  cited  in  §§  3502,  'Vol.  I,  §  289,  et  seq.,  and  §  497, 
3631,  3685.  et  seq. 

=  8  C.   B.   115,   129;    s.   c.  Thomp. 
Carr.  Pass.  273. 
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common  carrier,  who  sustains  an  injury  which  is  the  result  of  the 
concurrent  negligence  of  those  in  charge  of  the  vehicle  and  third 
persons,  is  so  identified  with  the  persons  in  charge  of  the  vehicle  as  to 
be  chargeable  with  their  negligence,  in  an  action  against  the  third 
person,  and  therefore  entitled  to  recover  damages  only  from  his 
carrier.*  It  is  obvious,  on  a  little  reflection,  that  this  doctrine  in- 
volves a  wide  departure  from  the  standards  of  natural  justice.  It 
is  tantamount  to  holding  that  where  B  has  inflicted  an  injury  upon  A, 
A  can  not  recover  damages  from  B,  because  C,  who  was  not  the  agent 
or  servant  of  A,  and  for  whose  conduct  A  was  not  in  any  wise  respon- 
sible, concurred  with  A  in  inflicting  the  injury  upon  B.  We  shall 
hereafter  see  that  the  rule  has  been  doubted,'*  denied,*  and  finally 
overruled  by  the  highest  tribunals  both  in  England  and  America.^ 

§  3068.  The  Possible  Limitations  of  the  Doctrine. — The  reason- 
ableness of  the  doctrine  of  imputed  negligence  is  possibly  less  open 
to  question  where  the  person  to  whom  the  negligence  of  another  is 
imputed  has  control,  management,  or  advisory  power  over  the  con- 
duet  of  such  negligent  person;^  or  where,  from  the  necessity  of  the 
case,  such  negligent  person  is  by  lawful  authority  vested  with  the 
control  and  direction  of  the  movements  of  the  person  to  whom  his 
negligence  is  imputed;'  or  where  the  plaintiff  sues  in  a  representa- 
tive capacity  for  injuries  causing  the  death  of  his  negligent  intes- 
tate;^" or  where  the  plaintiff  sues  for  the  loss  of  services,  etc.,  of  the 
negligent  and  injured  person  ;^^  or  where  the  plaintiff  has  intrusted 
his  chattel  to  another,  whose  negligence  concurs  with  that  of  the  de- 
fendant in  producing  an  injury  to  it.  To  illustrate:  The  owner 
of  a  horse,  who  lends  him  without  hire,  can  not  recover  for  his  death 
in  consequence  of  an  unsafe  roadway,  if  the  negligence  of  the  bor- 
rower contributed  to  the  accident.^^  Neither  can  the  owner  of  a 
wagon  recover  for  an  injury  done  to  his  vehicle  by  colliding  with  an- 
other, if  his  driver's  want  of  ordinary  care  contributed  to  produce  the 
coUision.^^  So,  where  the  plaintiff,  pursuant  to  a  contract,  furnished 
a  person  a  team  to  be  used  in  farming  the  lands  of  the  former  for 

*  Thorogood  v.  Bryan,  8  C.  B.  115,  » Waite  v.  North-Bastern  R.   Co., 

129;  s.  c.  Thomp.  Carr.  Pass.  273.  El.  Bl.  &  El.  719. 

'Post,  §  3069.  ^"Post,  §  3077. 

» Post,  §  3071.  "  Cleveland  &c.  R.  Co.  v.  Terry,  8 

'And   see  Vol.   I,   §   499,   et  seq.,  Ohio  St.   570;    Belief ontaine  &c.  R. 

where  the  exploded  doctrine  of  Im-  Co.  v.  Snyder,  24  Ohio  St.  670. 

puted  Negligence  is  discussed  in  all  "  Porks  Township  v.  King,  84  Pa. 

its  relations.  St.  230. 

'  Chapman  v.  New  Haven  R.  Co.,  "  Mabley  v.  Kittleberger,  37  Mich. 

19  N.  y.  341,  344.  360.     See   also    Smith   v.    Smith,    2 

Pick.  (Mass.)  621. 
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the  joint  benefit  of  the  parties,  and  such  person,  while  so  using  the 
team,  carelessly  left  it  unfastened  while  he  voluntarily  engaged  in  a 
personal  encounter  with  a  third  person,  near  to  the  horses,  by  which 
circumstance  the  team  became  frightened  and  ran  off,  and  one  was 
killed, — it  was  held  that  the  want  of  care  on  the  part  of  the  cus- 
todian of  the  animals,  being  a  proximate  cause  of  the  injury,  would 
prevent  a  recovery  therefor  in  an  action  by  the  owner  against  such 
third  person.^* 

§3069.  Thorogood  v.  Bryan  Doubted."— It  is  plain  that  this 
rule  can  not,  with  any  degree  of  justice  or  reason,  be  extended  be- 
yond the  limits  just  indicated.  It  seems  scarcely  to  admit  of  doubt 
that  the  application  which  the  rule  received  in  the  case  of  Thorogood 
V.  Bryan^'^  is  open  to  criticism  and  to  positive  objection.  It  was  in 
that  case  that  the  rule  was  first  announced  (though  previously  hinted 
at^')  in  unqualified  form,  that  a  passengex  is  so  far  identified  with 
the  carrier  and  his  servants,  that  if  any  injury  results  from  their 
negligence,  he  must  be  considered  a  party  to  it,  and  accordingly  dis- 
entitled to  recover.  It  is  seldom  that  a  rule  of  law  is  declared,  so 
palpably  fraught  with  injustice  and  so  easily  demonstrable  to  be 
fallacious,  or  arbitrary  and  anomalous.  The  strong  common  sense 
of  at  least  one  English  judge  more  than  once  led  him  to  suggest  that 
the  case  ought  not  to  be  regarded  as  binding  authority.  In  the 
course  of  the  argument  of  Tuff  v.  Warman  in  the  Court  of  Common 
Pleas,  when  this  case  was  cited  by  counsel,  Williams,  J.,  interrupted 
the  argument  by  saying,  "That  case  has  been  made  the  subject  of 
some  damaging  remarks  in  the  last  edition  of  Smith's  Leading 
Cases."^^    Again,  in  the  argument  of  Waite  v.  North-Eastern  Railway 

"  Puterbaugh  v.  Reasor^  8  Ohio  sonable  that  each  set  of  passengers 
St.  484.  See  also  Stiles  v.  Geesey,  should,  by  a  fiction,  be  identified 
71  Pa.  St.  439.  with  the  coachman  who  drove  them, 
^  This  section  is  cited  in  §  3067.  so  as  to  he  restricted  for  remedy  to 
"Anie,  §  3067.  actions  against  their  own  driver  or 
"  Bridge  v.  Grand  Junction  R.  Co.,  his  employer.  This,  nevertheless, 
3  Mee.  &  W.  244.  See  also  Vander-  appears  to  be  the  result  of  the  de- 
plank  V.  Miller,  Moo.  &  M.  169.  cision  in  Thorogood  v.  Bryan,  8  C. 
"2  C.  B.  (N.  S.)  750.  The  re-  B.  115;  but  It  may  be  questioned 
marks  to  which  the  learned  judge  whether  the  reasoning  of  the  court 
made  reference  are  found  in  a  note  in  that  case  is  consistent  with  those 
to  Ashby  v.  White  (2  Ld.  Raym.  of  Rigby  v.  Hewitt,  L.  R.  5  Exch. 
938),  in  the  sixth  American  edition  240,  and  Greenland  v.  Chaplin,  L.  R. 
of  Smith's  Leading  Cases,  In  Vol.  I,  5  Exch.  243,  or  with  the  series  of  de- 
at  p.  450.  They  are  as  follows:  "If  cislons  from  Quarman  v.  Burnett,  6 
two  drunken  stagecoachmen  were  to  Mee.  &  W.  599,  to  Reedie  v.  London 
drive  their  respective  carriages  &c.  R.  Co.,  L.  R.  4  Exch.  244,  and 
against  each  other,  and  injure  the  Dalyell  v.  Tyrer,  28  L.  J.  (Q.  B.) 
passengers,  each  would  have  to  bear  52.  Why  in  this  particular  case 
the  injury  to  his  own  carriage,  no  both  wrongdoers  should  not  be  con- 
doubt;   but  it  seems  highly  unrea-  sidered  liable  to  a  person  free  from 
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Company  in  the  Exchequer  Chamber,  under  similar  circumstances, 
he  made  substantially  the  same  observation.^"  Dr.  Lushington,  Judge 
of  the  High  Court  of  Admiralty,  in  the  course  of  an  opinion,^" 
thus  remarked  upon  this  case:  "The  case  of  Thorogood  v.  Bryan, 
it  is  said,  has  laid  down  a  rule  to  the  contrary.  With  due  respect 
to  the  judges  who  decided  that  case,  I  do  not  consider  that  it  is  neces- 
sary for  me  to  dissect  the  judgment,  but  I  decline  to  be  bound  by  it, 
because  it  is  a  single  case;  because  I  know,  upon  inquiry,  that  it  has 
been  doubted  by  high  authority;  because  it  appears  to  me  not  recon- 
cilable with  other  principles  laid  down  at  common  law;  and  lastly, 
because  it  is  directly  against  Hay  v.  Le  Neve/^  and  the  ordinary 
practice  of  the  Court  of  Admiralty." 

§  3070.  Decline  of  Thorogood  v.  Bryan. — The  doctrine  of  Thoro- 
good V.  Bryan  never  acquired  a  firm  hold  in  England.  Almost  from 
the  date  of  the  decision  of  that  case,  other  cases  were  not  wanting 
in  which  the  doctrine  of  it  was  not  followed  and  applied.^^  ISTot- 
withstanding  this  disparagement  of  Thorogood  v.  Bryan,  the  doc- 
trine of  that  case  was  subsequently  reasserted  in  England,^^  and  held 
sway  in  that  country  for  a  time.  It  was  followed  to  some  extent  in 
America;^*  but,  as  we  shall  presently  see,  it  gradually  went  by  the 
board  in  this  country.^^ 

§  3071.  American  Cases  Denying  the  Rule  of  Thorogood  v. 
Bryan.^° — The  rule  in  Thorogood  v.  Bryan  was  forcibly  denied,  and 
the  injustice  and  fallacy  of  it  were  ably  exposed,  by  Beasley,  C.  J.,  in 
a  case  in  the  Supreme  Court  of  ISTew  Jersey. ^^  A  passenger  on  a 
street  car  had  been  injured  by  the  carelessness  of  the  engineer  of  a 
railroad  company  in  the  management  of  a  locomotive.  He  brought 
an  action  against  the  railroad  company,  and  the  court  held  that  it 
was  no  defense  that  there  was  contributory  negligence  in  the  driver 
of  the  street  car.  The  driver  of  the  street  car  not  being  the  agent 
or  servant  of  the  passenger,  the  passenger  was  not  chargeable  with 
responsibility  for  his  conduct,  and  his  negligence  was  not  imputable 

all  blame^   not  answerable  for  the  ^^  Armstrong  v.  Lancashire  &c.  R. 

acts  of  either  of  them,  and  whom  Co.,  L.  R.  10  Exch.  47;  s.  c.  44  L.  J. 

they  have  both  injured,  is  a  question  (Exch.)  89;  Child  v.  Hearn,  L.  R.  9 

which  seems  to  deserve  more  consid-  Exch.  176. 

eration  than  it  received  in  Thoro-  ^Lockhart    v.    Lichtenthaler,    46 

good  V.  Bryan."  Pa.. St.  151;  ante,  §  499,  et  seq. 

"El.  Bl.  &  El.  728.  ^'Post,  §§  3071,  3072. 

^  The  Milan,  1  Lush.  388,  403.  ^  This  section  is  cited  in  §  3067. 

^  2  Shaw  Sc.  App.  405.  "  Bennett  v.   New  Jersey  R.   &c. 

^Such,  for  example,  as  Rigby  v.  Co.,  36  N.  J.  L.  225;   s.  c.  Thomp. 

Hewitt,  L.R.  5  Exch.  240,  and  Green-  Carr.  Pass.  281. 
land  V.  Chaplin,  L.  R.  5  Exch.  243. 
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to  the  passenger.  In  giving  the  opinion  of  the  court,  Beasley,  C.  J., 
said:  "It  is  obvious,  in  a  suit  against  the  proprietor  of  the  car  in 
which  he  was  a  passenger,  there  could  be  no  recovery  if  the  driver  or 
conductor  of  such  car  is  to  be  regarded  as  the  servant  of  the  passen- 
ger. And  so,  on  the  same  ground,  each  passenger  would  be  liable 
to  everj  person  injured  by  the  carelessness  of  such  driver  or  con- 
ductor; because,  if  the  negligence  of  such  agent  is  to  be  attributed 
to  the  passenger  for  one  purpose,  it  would  be  entirely  arbitrary  to 
say  that  he  is  not  to  be  afEeeted  by  it  for  other  purposes."^'  The 
language  of  Johnson,  J.,  of  the  Court  of  Appeals  of  New  York,  is 
equally  explicit  against  this  rule:  "It  is  entirely  plain  that  the 
plaintiff  had  no  control,  no  management,  even  no  advisory  power, 
over  the  train  on  which  he  was  riding.  Even  as  to  selection,  he  had 
only  the  choice  of  going  by  that  railroad  or  by  none.  To  attribute 
to  him,  therefore,  the  negligence  of  the  agents  of  the  company,  and 
thus  bar  him  of  a  right  of  recovery,  is  not  applying  any  existing 
exception  to  the  general  rule  of  law,  but  is  framing  a  new  exception 
which  does  not  in  fact  rest  upon  the  reason  of  the  original  exception, 
and  is  based  on  fiction,  and  inconsistent  with  justice."^''  Decisions 
have  been  subsequently  rendered  in  this  State  in  accordance  with 
this  exposition  of  the  law.^"  Such  is  the  rule  in  Kentucky.  A  re- 
covery of  damages  was  allowed  against  a  turnpike  company  for  neg- 
ligence in  keeping  their  gate,  resulting  in  an  injury  to  a  passenger 
on  a  stagecoach,  although  the  driver  of  the  coach  was  also  negligent 
in  not  having  his  lamps  lighted.  Stites,  J.,  expressed  the  rule  con- 
cisely: "Where  an  injury  is  occasioned  by  the  negligence  of  two 
persons,  the  fault  of  one  is  no  excuse  for  that  of  the  other.  Both, 
in  that  case,  are  liable  to  the  party  injured."^^  This  rule  has  been 
reaffirmed  in  a  later  case  in  the  same  court,  where  the  injury  resulted 
from  a  collision  between  a  street  car  and  a  railroad  train,  caused 

'^  Bennett  v.   New  Jersey  R.  &c.  Hudson  &c.  R.  Co.,  supra.    It  was  a 

Co.,  36  N.  J.  Li.  227.  case    of   a   collision    at   a   highway 

^^  Chapman  v.  New  Haven  R.  Co.,  crossing,   between   a   railroad  train 

19  N.  Y.  341,  344.  of  the  defendants,  and  a  stagecoach 

^  Colegrove  v.   New  York  &c.   R.  upon  which  the  plaintiff  was  riding, 

Co.,  20  N.  Y.  492;  s.  c.  6  Duer  (N.  Y.)  whereby  the  plaintiff  was  injured. 

382;  Webster  v.  Hudson  &c.  R.  Co.,  The    justice     at    the     circuit    had 

38  N.  Y.  260.     In  the  case  of  Brown  charged   that  the   plaintiff  was   re- 

V.  New  York  &c.  R.  Co.,  32  N.  Y.  597;  sponsible  for  the  negligence  of  the 

s.    c.    31    Barb.     (N.    Y.)    385,    the  driver  of  the  stage  in  which  she  was 

question  as  to  whether  the  passen-  riding,  and  the  jury  had  found  that 

ger  is  to  be  regarded  as  identified  there  was  no  negligence  on  the  part 

with  the  carrier  was  somewhat  dis-  of  the  driver.     The  question  of  im- 

cussed,   but  the   language   in   that  puted  negligence,  therefore,  was  not 

case  must  be  regarded  as  entirely  before  the  court. 
obiter,   and   was   so   regarded   in   a        "  Danville    &c.    Turnpike    Co.    v. 

later  case  in  this  court:  Webster  v.  Stewart,  2  Mete.  (Ky.)  119,  122. 
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by  the  reckless  driving  of  the  former  and  the  negligent  management 
of  the  latter,  in  consequence  of  which  the  plaintiff's  intestate,  a  pas- 
senger upon  the  street  car,  met  his  death. '^ 

§  3072.  Thorogood  v.  Bryan  Overruled  Both  in  England  and  Amer- 
ica.— Without  multiplying  instances,  or  extending  dicta^  it  may  be 
said  that  the  doctrine  of  Thorogood  y.  Bryan  is  now  thoroughly  re- 
pudiated by  the  British  House  of  Lords,'*  by  the  Supreme  Court  of 
the  United  States,'*  and  by  the  highest  courts  of  nearly  all  the  Amer- 
ican states  and  territories.'" 

§  3073.  Carrier  Responsible  for  Injury  to  Passenger  throngh  Con- 
curring Negligence  of  Carrier  and  a  Stranger.'* — ^There  cail  be  no 
question  as  to  the  carrier's  responsibility  to  a  passenger  for  an  acci- 
dent which  is  the  result  of  his  negligence  concurring  with  that  of  a 
stranger.'^  To  illustrate:  A  stagecoach,  by  the  negligence  of  the 
driver,  is  precipitated  into  a  dry  canal;  the  lock-keeper  thereafter 
negligently  opens  the  gates  of  the  canal,  and  drowns  a  passenger. 
Under  Lord  Campbell's  Act,"  the  Irish  Court  of  Queen's  Bench 
held  that  the  death  of  the  passenger  under  such  circumstances,  in  the 
language  of  the  act  was  "caused"  by  the  negligence  of  the  carrier.'* 
In  this  case,  O'Brien,  J.,  said:  "The  precipitation  of  the  omnibus 
into  the  lock  was  certainly  one  cause,  and  (as  it  may  be  said)  the 
primary  cause,  of  her  death,  inasmuch  as  she  would  not  have  been 
drowned  but  for  such  precipitation.  It  is  true  that  the  subsequent 
letting  of  the  water  into  the  lock  was  the  other  and  more  proximate 
cause  of  her  death,  and  that  she  would  not  have  lost  her  life  but  for 
such  subsequent  act,  which  was  not  the  necessary  consequence  of 
the  previous  precipitation  by  the  negligence  of  defendant's  servants. 
But,  in  my  opinion,  defendant  is  not  relieved  from  liability  for  his 
primary  neglect  by  showing  that  but  for  such  subsequent  act  the 
death  would  not  have  ensued."  Under  the  present  doctrine,  if  a 
passenger  is  injured  without  negligence  of  his  own,  through  a  col- 
lision brought  about  by  the  concurrent  negligence  of  the  railway 
company  on  whose  vehicle  he  is,  and  another  railway  company,  both 
are   responsible  to  him,   and  he  has   an   action   against   either  or 

^Louisville  &c.  R.  Co.  v.  Case's        '"Vol.  I,  §§  499,  500. 
Administrator,   9   Bush    (Ky.)    728,        ""  This  section  is  cited  in  §  3502. 
735.  "  Philadelphia  &c.  R.  Co.  v.  Hoge- 

="  Mills   V.   Armstrong,    L.    R.    13  land,  66  Md.  149;  s.  c.  5  Cent  Rep. 

App.  Cas.  1;   overruling  Thorogood  587. 
V.  Bryan,  8  C.  B.  115,  and  Armstrong        »» 9  &  10  Vict.,  ch.  93. 
v.  Lancashire  &c.  R.  Co.,  L.  R.  10        ''Byrne  v.  Wilson,  15  Irish  C.  L. 

Exch.  47.  (N.  S.)  332,  342. 

"  Little  V.  Hackett,  116  U.  S.  366. 
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both.*"  So,  &  passenger  in  a  horse  car  who  is  injured  by  its  being 
struck  by  a  locomotive,  is  not,  in  his  action  against  the  steam  rail- 
road company,  chargeable  with  the  negligence  of  the  driver  and  con- 
ductor of  the  horse  car.*^  So,  if  a  passenger  on  a  steam  tug  is  in- 
jured through  the  concurrent  negligence  of  those  in  charge  of  it, 
and  a  third  person,  he  can  maintain  an  action  against  either,  and 
support  his  action  by  proof  that  both  were  negligent.*^ 

§  3074.  Illustrations  of  the  Foregoing. — In  another  case,  it  ap- 
peared that  the  driver  of  a  street  car  negligently  permitted  the 
plaintiff,  a  child  five  years  old,  and  another  child  eleven  years  old,  to 
ride  upon  the  front  platform  of  the  street  car,  and  that  the  elder  child, 
who  was  not  in  charge  of  the  plaintiff,  but  her  companion  merely, 
attempted  to  put  her  off  while  the  car  was  in  motion,  and  the  plaintiff 
was  injured.  The  court  held  that  the  negligence  of  the  elder  child 
was  no  defense  to  an  action  against  the  street  car  company  for  the 
negligence  of  the  driver  in  permitting  the  children  to  ride  in  such 
an  exposed  position.*'  In  a  New  York  case,  under  the  statute  giving 
a  right  of  action  for  injuries  resulting  in  death,  it  appeared  that  the 
deceased,  a  boy  nine  years  of  age,  was  compelled  by  the  conductor  of 
a  street  car  to  stand  upon  a  crowded  platform.  From  this  position 
he  was  thrown  off  the  car  by  the  hasty  and  careless  departure  of  an- 
other passenger,  and  received  injuries  which  caused  his  death.  The 
court  held  that,  the  servant  of  the  defendants  having  put  the  deceased 
in  a  dangerous  place,  they  were  not  relieved  from  the  consequences 
of  their  default  by  the  fact  that  the  negligence  of  one  of  their  pas- 
sengers directly  contributed  to  the  injury.**  Another  case  present- 
ing a  combination  of  the  negligence  of  several  parties  further  illus- 
trates the  principle  under  discussion.  The  driver  of  a  load  of  hay 
recklessly  endeavored  to  drive  it  from  the  highway  crossing,  upon 
and  along  a  railway  track,  to  certain  private  premises.  This  track 
was  used  by  two  other  companies  in  the  operation  of  their  trains, 

*"  Wabash  &c.  R.  Co.  v.  Shacklet,  jury   to   one   of   its   passengers   re- 

105  111.  364;   s.  c.  44  Am.  Rep.  791;  ceived  from  an  overhanging  derrick 

Flaherty  v.  Minneapolis  &c.  R.  Co.,  in    custody   of   a   municipal    board, 

39  Minn.  328;   s.  c.  1  L.  R.  A.  680;  which  was  prosecuting,  under  an  act 

40  N.  W.  Rep.  160;  Parshall  v.  Mln-  of  the  legislature,  the  work  of  ele- 
neapolis  &c.  R.  Co.,  35  Fed.  Rep.  649.  vating   the   track   of   the   railroad: 

«  McCallum  v.  Long  Island  &c.  R.  New  York  &c.  R.  Co.  v.  Baker,  98 

Co.,  38  Hun  (N.  Y.)  569.  Fed.  Rep.  694. 

*^Markham  v.   Houston   &c.   Nav.  *=  Pittsburgh   &c.   R.   Co.   v.   Cald- 

Co.,    73    Tex.    247;    s.    c.    11    S.    W.  well,  74  Pa.  St.  421.    See,  also.  Bast 

Rep.  131.     In  this  case  the  suit  was  Saginaw   City   R.    Co.   v.   Bohn,    27 

against  only  one  of  the  joint  wrong-  Mich.  503. 

doers.     Circumstances  under  which  **  Sheridan  v.  Brooklyn  &c.  R.  Co., 

an  elevated   railroad  company  was  36  N.  Y.  39. 
exonerated  from  liability  for  an  in- 
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besides  the  company  owning  it.  During  the  progress  of  the  wagon, 
the  wheels  became  wedged  in  between  the  rails  and  the  planking,  and 
were  held  fast.  The  defendants'  train,  upon  which  the  plaintifE  was 
a  passenger,  having  been  detained  by  this  circumstance,  a  flagman 
was  sent  up  the  track  to  stop  other  trains.  There  was  evidence  that 
this  precaution  was  not  adopted  as  soon  as  the  situation  of  things 
became  evident.  The  train  of  another  company  came  rapidly  around 
a  curve  at  this  point,  and  ran  into  the  defendant's  train,  thereby 
causing  the  injury  to  the  plaintifE.  There  was  evidence  also  that  the 
conductor  and  engineer  of  this  colliding  train  were  negligent  in  its 
operation.  Under  these  circumstances,  the  defendants  were  held 
liable  to  the  plaintiff  for  the  injuries  suffered,  Colt,  J.,  saying:  "It 
is  no  answer  to  an  action  by  a  passenger  against  a  carrier,  that  the 
negligence  or  trespass  of  a  third  party  contributed  to  the  injury."*^ 

§  3075.  Application  of  the  Doctrine  where  the  Passenger  Injured  is 
a  Child  or  a  Person  of  Unsound  Mind. — According  to  the  view  of 
some  of  the  courts,  when  a  child  is  so  young  that,  by  reason  of  its 
immaturity,  and  incapacity  to  guard  itself  against  danger,  it  is  to  be 
denominated  non  sui  jurisj*^  or  even  older  than  this,*^  if  the  parent 


«=  Eaton  v.  Boston  &c.  R.  Co.,  11 
Allen  (Mass.)  500,  505.  See,  also, 
Spooner  v.  Brooklyn  City  R.  Co.,  54 
N.  Y.  230;  Ryland  v.  Peters,  1  PMla. 
(Pa.)   264. 

"As  to  when  a  child  is  non  sui 
juris,  see  Vol.  I,  §  306,  et  seg. 

"  Holly  v.  Boston  Gas  Co.,  8  Gray 
(Mass.)  123;  Stillson  v.  Hannibal 
&c.  R.  Co.,  67  Mo.  671;  s.  c.  7  Cent. 
L.  J.  107.  The  leading  case  upon 
this  subject  is  that  of  Waite  v. 
North-Bastern  Railroad  Co.,  below 
cited,  the  facts  of  which  case  were, 
that  the  plaintiff,  a  child  five  years 
old,  was  in  charge  of  its  grand- 
mother, who  procured  tickets  for 
both  at  the  defendants'  station  with 
the  intention  of  taking  the  train  at 
that  place.  The  pair,  in  crossing 
the  track  for  the  purpose  of  reach- 
ing a  platform  on  the  side  of  the 
station  opposite  the  ticket  office, 
were  run  down  by  a  train,  under 
circumstances  (as  a  jury  found)  of 
concurrent  negligence  on  the  part  of 
the  grandmother  and  the  servants 
of  the  defendant.  The  grandmother 
was  killed,  and  the  plaintifE  suffered 
personal  Injuries  for  which  the  suit 
was  brought.  In  the  Court  of 
Queen's  Bench,  Lord  Campbell,  C.  J., 


held  that  the  infant  was  so  identi- 
fied with  the  grandmother  that  the 
action  could  not  be  maintained.  This 
view  was  sustained  In  the  Court  of 
Exchequer  Chamber.  Crowder,  J., 
there  said:  "The  case  is  the  same 
as  if  the  child  had  been  in  me 
mother's  arms.  There  is  an  identi- 
fication, such  that  the  negligence  of 
the  grandmother  deprives  the  child 
of  the  right  of  action.  Now,  the 
finding  of  the  jury  would  clearly 
have  prevented  the  grandmother 
from  recovering;  it  therefore  has 
the  same  effect  in  respect  of  an  ac- 
tion by  the  child.  It  would  be  mon- 
strous and  absurd  if  there  could  be 
a  distinction."  Cockburn,  C.  J., 
said:  "I  put  the  case  on  this 
ground:  that  when  a  child  of  such 
tender  and  imbecile  age  is  brought 
to  a  railway  station,  or  to  any  con- 
veyance, for  the  purpose  of  being 
conveyed,  and  is  wholly  unable  to 
take  care  of  itself,  the  contract  of 
conveyance  is  on  the  implied  condi- 
tion that  the  child  is  to  be  conveyed 
subject  to  due  and  proper  care  on 
the  part  of  the  person  having  it  in 
charge:"  Waite  v.  North-Eastern 
R.  Co.,  El.  Bl.  &  El.  719,  728,  735. 

535 


3  Thomp.  Neg.J         carriers  of  passengers. 

or  some  duly  authorized  person  has  it  in  charge,  the  negligence  of 
such  custodian  in  caring  for  the  child  will  be  a  complete  defense  to 
an  action  by  the  child  for  an  injury  which  is  the  result  of  such  negli- 
gence concurring  with  the  negligence  of  the  carrier.  But  the  pre- 
vailing doctrine,  and  the  only  one  compatible  with  justice,  now  is 
that  the  negligence  of  parents,  contributing  to  an  accident  which  in- 
jures a  minor  child,  can  not  be  imputed  to  the  child  in  an  action 
against  a  third  person  for  personal  injuries  sustained  through  negli- 
gence.^^ 

§  3076.    Doctrine  that  the  Negligence  of  the  Parent,  Custodian 
or   Guardian   not   Imputable   to   the    Child   or   Insane   Person. — 

Another  class  of  holdings  proceeds  upon  the  ground  that  the  negli- 
gence of  a  parent  or  guardian  having  in  charge  a  child  of  tender  years 
will  not  excuse  a  carrier  hy  rail  from  using  all  the  means  in  its  power 
to  prevent  injury  to  the  child;  yet,  if  the  negligence  of  the  former 
is  the  proximate  cause  of  the  injury  to  the  child,  by  unnecessarily 
and  imprudently  exposing  it  to  danger,  the  carrier  can  not  be  held 
responsible,  unless  it  is  shown  to  have  omitted  duties  the  discharge 
of  which  would  have  averted  the  injury.*' 

§  3077.    The   Doctrine   Applied   in   the    Case    of    Children   and 
Lunatics  where  the  Action  is  for  Damages  Eesnlting  in  Death. — 

The  negligence  of  which  a  parent  has  been  guilty  in  caring  for  his 
child  under  these  circumstances,  would  seem  to  be  properly  imputable 
to  such  child,  where  the  parent  is  suing,  as  personal  representative 
of  the  child,  and  is  also  the  beneficial  plaintiff  in  the  action,  in  an 
action  for  a  statutory  penalty  for  its  death,  where  such  negli- 
gence, concurring  with  the  negligence  of  the  carrier  or  his  serv- 
ants, has  produced  this  result.  It  was  so  adjudged  by  the  Su- 
preme Court  of  Pennsylvania.'"'     In  this  case,  the  plaintiff's  evi- 

^'  Ploof  v.  Burlington  Traction  by  her  father.  Through  the  con- 
Co.,  70  Vt.  509;  s.  c.  43  L.  R.  A.  108;  current  negligence  of  the  father  and 
41  Atl.  Rep.  1017;  13  Am.  &  Eng.  the  street  car  company,  the  wagon 
Rail.  Cas.  (N.  S.)  702;  disapproving  was  struck  by  a  car  and  she  was  in- 
Hartfield  v.  Roper,  21  Wend.  (N.  Y.)  jured.  It  was  held  that  the  negll- 
615;  s.  c.  34  Am.  Dec.  273;  2  Thomp.  gence  of  the  father  was  not  imputa- 
Neg.,  1st  ed.,  p.  1121  (which  holds  ble  to  her,  so  as  to  bar  her  action 
that'  want  of  care  on  the  part  against  the  street  car  company, 
of  the  parents  or  guardians  of  a  whose  negligence  directly  caused 
child  furnishes  the  same  answer  to  the  injury.  See  also  Vol.  I,  §  289, 
an  action  by  the  child  as  would  its  et  seq. 

omission  on  the  part  of  the  plaintiff  *"  Ohio  &c.  R.  Co.  v.  Stratton,  78 

in  an  action  by  an  adult) ;  St.  Clair  111.   88.     Compare  Vol.   I,   §   289,   et 

St.  R.  Co.  V.  Eadie,  43  Ohio  St.  91;  seq. 

s    c    1  "West.  Rep.  89.     In  this  case,  "^  Smith  v.  Hestonville  &c.  R.  Co., 

the  plaintiff,  a  girl  sixteen  years  of  92  Pa.  St.  450;  s.  c.  37  Am.  Rep.  705; 

age,  was  riding  in  a  wagon  driven  10  Cent.  L.  J.  272. 
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dence  developed  the  fact  that  her  son,  for  whose  death  the  action  was 
brought,  was  less  than  seven  years  of  age.  He,  with  other  boys, 
was  in  the  habit  of  procuring  water  from  a  spring,  and  getting  upon 
the  platforms  of  street  cars  belonging  to  the  defendants,  and  fur- 
nishing the  drivers,  conductors,  and  passengers  with  water.  For  this 
service  he  had  been  accustomed  to  receive  various  small  gratuities. 
He  had  never  been  warned  by  the  company's  servants  to  keep  off  the 
cars.  The  plaintiff  knew  that  her  son  was  thus  in  the  habit  of  going 
to  the  cars  with  water.  The  cup  and  pitcher  used  by  him  for 
this  purpose  were  taken  by  him  with  her  consent.  On  the  fatal  occa- 
sion, the  deceased  jumped  upon  the  front  platform  of  a  car  which 
was  not  provided  with  a  fender,  and  gave  a  drink  to  the  driver.  No 
one  saw  the  accident  which  ensued,  or  could  explain  the  cause  of  it; 
but  two  or  three  minutes  later,  the  car  having  continued  moving  in 
the  meantime,  the  child  was  seen  on  the  street,  between  the  front 
and  hind  wheels,  lying  on  his  back,  having  been  run  over  by  the 
front  wheel.  The  child  survived  his  injuries  less  than  two  days. 
The  conduct  of  the  defendant's  servants  in  thus  permitting  and  en- 
couraging the  deceased  to  ride  upon  the  cars  was  undoubtedly  grossly 
negligent,^^  and  a  recovery  must  have  been  allowed  had  the  child  been 
maimed  instead  of  killed,  and  he  the  plaintiff  in  the  case  instead  of 
his  parent.^"  In  this  case  it  will  be  seen  that  the  personal  repre- 
sentative of  the  deceased  and  the  mother  of  the  child,  whose  negli- 
gence concurred  in  causing  its  death,  were  one  and  the  same  person. 
The  counsel  for  the  plaintiff,  however,  ingeniously  argued  that  they 
were  to  be  regarded  as  separate  and  distinct  persons;  that  the  object 
of  the  act  giving  a  right  of  action  for  death  from  a  wrongful  act 
was  to  substitute  the  personal  representative  of  the  deceased  for  him.'^^ 
The  deceased  was  of  an  age  too  young  to  be  denominated  sui  juris, 
and  was  therefore  incapable  of  negligence;^*  and  it  was  argued  that, 
as  the  only  contributory  negligence  involved  in  the  case  was  that  of 
the  deceased,  a  recovery  ought  to  be  allowed.  The  metaphysical  dis- 
tinction, however,  thus  sought  to  be  drawn,  was  not  established  to  the 
satisfaction  of  the  court.  In  the  language  of  a  note  to  this  ease, 
where  the  report  is  found,^^  "It  would  seem  that  the  court  very  prop- 
erly refused  to  recognize  any  distinction  between  Elizabeth  J.  Smith, 

"Wilton  V.  Middlesex  R.  Co.,  107  St.  218;   Glassey  v.  Hestonville  &c. 

Mass.  108;  Pittsburgh  &c.  R.  Co.  v.  R.  Co.,  57  Pa.  St.  172;  Kay  v.  Penn- 

Caldwell,    74    Pa.   St.   421;    Day  v.  sylvanla    R.    Co.,    65    Pa.    St.    269; 

Brooklyn  R.   Co.,  12  Hun    (N.  Y.)  Philadelphia  &c.  R.  Co.  v.  Long,  75 

435;  s.  c.  aff'd  76  N.  Y.  593.  Pa.  St.  257. 

■"Pennsylvania  R.  Co.  v.  Kelly,  31  "See  2  Bright.  Purd.  Dig.    (Pa.) 

Pa.  St.  372;  Ranch  v.  Lloyd,  31  Pa.  1093. 

St  358;   Smith  v.  O'Connor,  48  Pa.  "Vol.  I,  §  306,  et  seq. 

^  10  Cent.  L.  J.  274. 
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mother  of  the  child  killed,  whose  reckless  disregard  for  its  safety 
was  instrumental  in  causing  its  death,  and  Elizabeth  J.  Smith,  per- 
sonal representative  of  the  unfortunate  lad,  to  whom  the  fruits  of 
this  action  would  have  accrued  in  case  a  recovery  of  damages  had 
been  permitted."^'  The  same  conclusion  was  reached  in  a  similar 
case  in  New  York,  by  a  nisi  prius  court,  but  upon  other  grounds."'' 

§  3078.    Illustration    in    Case    of    the    Death    of    a    Lunatic. — 

In  a  leading  case^'  upon  this  subject,  a  lunatic  was  travelling  upon 
a  railroad  train,  in  company  with  his  father^  who  had  paid  the  fare 
of  both,  through,  and  retained  the  tickets.  The  father  got  out  at  a 
stopping  place  to  procure  refreshments,  leaving  his  son  in  the  cars 
without  giving  notice  to  any  one  of  his  condition;  and  while  absent, 
the  train  started.  On  regaining  the  cars,  the  father  did  not  find  his 
son  where  he  had  left  him,  the  latter  having  changed  his  seat.  The 
conductor,  during  this  absence,  applied  to  the  lunatic  for  his  ticket, 
not  knowing  him  to  be  insane  or  that  his  fare  had  been  paid.  The 
lunatic,  being  unable  to  deliver  a  ticket  or  make  explanations,  was 
ejected  from  the  train.  His  conduct  during  this  time,  though  strange, 
was  not  such  as  to  inform  the  trainmen  of  his  mental  condition. 
Subsequently,  while  wandering  along  the  track  in  the  nighttime,  he 
vras  run  over  and  killed  by  another  train,  under  circumstances  which 
showed  no  negligence  on  the  part  of  the  managers  of  this  train.  In 
an  action  under  the  Kew  York  statute"^  authorizing  an  action  to  re- 
cover damages  by  the  personal  representative  for  the  death  of  a 
person  by  the  wrongful  act,  neglect,  or  default  of  another,  it  was  held 
that  the  negligence  of  the  parent  must  he  attributed  to  the  deceased; 
that  this  negligence  was  such  that  the  deceased  could  not  have  main- 
tained an  action  if  he  had  been  injured  instead  of  killed;  therefore 
no  action  could  be  maintained  by  his  personal  representative. 

§  3079.  Other  Cases  Illustrative  of  the  Rule. — A  class  of  cases  is 
brought  together  under  this  head,  not  because  they  belong  within  the 
scope  of  this  work,  for  they  do  not  arise  out  of  any  contract  of  car- 
riage, express  or  implied,  but  because  they  illustrate  the  rule  under 
discussion  in  other  relations.     Friends  are  riding  together  in  a  pri- 

"  Citing  Bellefontaine  &c.  R.  Co.  Mo.   592;    Daley  v.   Norwicli  &c.  R. 

V.  Snyder,  24  Ohio  St.  670;  Pennsyl-  Co.,  26  Conn.  591,  598;  Baltimore  &c. 

vania  R.  Co.  v.  Zebe,  33  Pa.  St.  318;  R.  Co.  v.  State,  30  Md.  47. 

s.  c.  37  Pa.  St.  420;  Birmingliam  v.  "Fleming  v.  Brooklyn  City  R.  Co., 

Droer,  3  Brewst.  (Pa.)  69;  Isabel  v.  1  Abb.  N.  C.   (N.  Y.)  433;   s.  c.  aff'd 

Hannibal  &c.  R.  Co.,  60  Mo.  475;  Wal-  74  N.  Y.  618. 

tersv.  Chicago  &C.R.  Co.,  41  Iowa  71;  ''•Willets  v.  Bufifalo  &c.  R.  Co.,  14 

O'Flaherty  v.  Union  R.  Co.,  45  Mo.  Barb.  (N.  Y.)  585. 

70;  Koons  v.  St.  Louis  &c.  R.  Co.,  65  "^'Laws  N.  Y.  1847,  p.  575. 
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vate  conveyance,  or  a  paterfamilias  is  taking  his  family  out  for  a 
drive:  in  case  of  an  injury  resulting  from  the  concurrent  negligence 
of  the  driver  of  the  vehicle,  and  others  outside  of  the  vehicle,  what 
shall  be  the  rule  as  to  its  occupants?  Are  they  to  be  regarded  as 
"identified"  with  the  driver  of  their  conveyance?  In  such  cases,  it 
was  at  one  time  held  that  the  passenger,  having  trusted  the  parties 
owning  or  driving  the  vehicle,  by  choosing  that  particular  conveyance, 
has  so  far  identified  himself  with  such  persons  that  if  any  injury  re- 
sults from  their  negligence  he  must  be  considered  a  party  to  it.  "One 
enters  a  public  conveyance,  in  some  sort,  of  moral  necessity.  One 
generally  enters  a  private  conveyance  of  free  choice,  voluntarily 
trusting  to  its  sufficiency  and  safety."""  Authority,  however,  is  not 
uniform  upon  this  point.  The  language  of  one  of  the  judges  of  the 
Court  of  Exchequer  Chamber  would  seem  to  indicate  that  it  is  proper 
to  hold  that  there  is  an  identification  of  the  driver  with  the  person 
carried  under  such  circumstances,"'^  and  while  the  doctrine  of  Thoro- 
good  V.  Bryan  was  in  vogue,  an  English  court  would  probably  have  so 
decided  such  a  case.  In  several  of  the  States  this  point  has  been  thus 
adjudicated."^  The  contrary,  however,  is  held  by  the  Court  of  Ap- 
peals of  New  York.**^ 

§  3080.  Contributory  Negligence  of  the  Passenger  in  Failing  to 
Interfere  with  his  Own  Carrier. — In  some  cases  contributory  negli- 
gence will  be  imputed  to  the  passenger  in  failing  to  keep  a  lookout 
for  danger,  and  in  failing  to  admonish  his  own  carrier,  or  to  interfere 
with  him,  or  to  take  other  necessary  steps  for  the  passenger's  own 
safety.  This  generally  happens  where  the  passenger  is  riding  in  a 
vehicle  drawn  by  horses  and  under  the  control  of  a  driver."*  Thus, 
a  passenger  on  a  street  car  is  not  guilty  of  contributory  negligence 

""  Per  Ryan,  C.  J.,  in  Prideaux  v.  authority  of  Brown  v.  New  York  &c. 

Mineral  Point,  43  Wis.  513,  528;  s.  c.  R.  Co.,  32  N.  Y.  601,  a  case  which 

6  Cent.  L.  J.  430.    But  now  see  Vol.  has    since    been    overruled    by    the 

I,  §  502.  Court  of  Appeals  upon  this  point: 

"  Williams,  J.,  in  Waite  v.  North-  See  Webster  v.  Hudson  &c.  R.  Co., 

Eastern  R.  Co.,  El.  Bl.  &  El.  734.  38  N.  Y.  260. 

«^Houfe   v.   Pulton,    29   Wis.    296;         "Vol.  I,  §§  500,  501.     It  has  been 

Prideaux  v.  Mineral  Point,  43  Wis.  held  that  the  failure  of  a  passenger 

513;  Payne  v.  Chicago  &c.  R.  Co.,  39  in  a  public  conveyance  to  advise  the 

Iowa  523;  Lake  Shore  &c.  R.  Co.  v.  driver  of  a  threatened  danger  does 

Miller,  25  Mich.  274.  not  subject  him  to  the   charge   of 

"  Robinson  v.   New  York  &c.   R.  contributory   negligence,   where   he 

Co.,  66  N.  Y.  11.    See,  also,  Metcalf  does  not  undertake  the  management 

V.  Baker,  2  Jones  &  Sp.  (N.  Y.)  10;  and  direction  of  the  driver  except 

s.  c.  11  Abb.  Pr.  (N.  Y.)  (N.  S.)  431;  to  indicate  the  route  he  is  to  travel, 

52  N.  Y.   649;    Knapp  v.  Dagg,   18  and  the  destination  to  which  he  is 

How.  Pr.  (N.  Y.)  165.    Contra,  Beck  to  take  him:     Perez  v.  New  Orleans 

V.  East  River  Ferry  Co.,  6  Robt.  (N.  &c.  R.  Co.,  47  La.  Ac.  1391;  s.  c.  17 

Y.)  87,  per  Robertson,  C.  J.,  on  the  South.  Rep.  869 
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in  failing  to  exercise  any  care  to  discover  an  approaching  train  on  a 
railroad  track  crossed  by  the  street  car  track."^ 


™Gulf  &c.  R.  Co.  V.  Pendery,  87 
Tex.  553;  s.  c.  29  S.  W.  Rep.  1038. 
But  where  the  driver  of  a  carriage 
containing  a  passenger  was  intoxi- 
cated, and  attempted  to  pass  a  toll- 
gate  without  paying  toll,  and  the 
pole  of  the  toll-gate  was  lowered, 
injuring  the  passenger,  it  was  held 
that  the  toll-road  company  was  not 
liable;  since  it  did  not  appear  that 
the  passenger  objected  to  the  con- 
duct of  the  driver,  or  that  the  horses 
were  so  near  the  gate  that  the  act 
of  closing  the  gate  was  so  reckless 
as  to  manifest  a  willingness  to  in- 
flict injury:  Brannen  v.  Kokomo 
&c.  Road  Co.,  115  Ind.  115;  s.  c.  14 
West.  Rep.  837;  17  N.  E.  Rep.  202. 
Compare  Kuttner  v.  Lindell  R.  Co., 
29  Mo.  App.  502.  In  Pennsylvania, 
where  the  doctrine  of  imputed  neg- 
ligence still  lingers,  probably  by  rea- 
son of  judicial  subservience  to  rail- 
road influences,  the  foolish  distinc- 
tion is  taken  that  where  a  passenger 
rides  without  pay,  with  another  who 
is  driver  of  a  team,  exercising  en- 
tire control  over  it,  and  who  is  in 
no  sense  the  passenger's  agent  or 
servant,  the  negUgence  of  the  driver 
or  his  knowledge  of  the  defective 
condition  of  the  road,  can  not  be 
imputed  to  the  passenger  so  as  to 
bar  an  action  by  him  against  a 
negligent  third  party.  The  passen- 
ger is  answerable  for  his  own  negli- 
gence only:  Carlisle  v.  Brisbane, 
113  Pa.  St.  544;  s.  c.  4  Cent.  Rep. 
508.    This  was  an  action  against  a 


municipal  corporation,  for  an  injury 
caused  by  upsetting  a  sleigh, 
through  a  defect  in  a  street  of  the 
defendant,  while  the  plaintiff  was 
riding  in  the  sleigh  with  a  friend. 
It  was  attempted  to  defeat  the  ac- 
tion on  the  ground  that  the  friend, 
with  whom  the  plaintiff  was  riding, 
was  negligent,  and  that  his  negli- 
gence should  be  imputed  to  the 
plaintiff.  But  the  court  held  that, 
since  the  friend  of  the  plaintiff,  who 
was  driving,  was  a  voluntary  car- 
rier, and  not  a  carrier  for  hire,  and 
since  the  plaintiff  had  no  control 
over  him,  he  not  being  either  the 
servant  nor  the  agent  of  the  com- 
pany, his  negligence  would  not  be 
imputed  to  the  plaintiff.  If  the 
friend  had  been  a  common  carrier 
for  hire,  and  had  been  carrying  the 
plaintiff  in  that  capacity,  then  he 
would  have  been  deemed  in  law  the 
agent  of  the  plaintiff,  and  the  rem- 
edy of  the  plaintiff  would  have  been 
against  him  only:  Carlisle  v.  Bris- 
bane, 113  Pa.  St.  544;  s.  c.  4  Cent. 
Rep.  511.  It  has  been  held  that  a 
railroad  company  is  liable  to  a  pas- 
senger for  injuries  due  to  the  negli- 
gence of  the  employes  of  a  quarry- 
man  In  operating  a  gravity  road, 
descending  toward  the  company's 
road  at  right  angles,  and  partly 
maintained  and  constructed  on  its 
property  with  its  consent:  Lynch 
v.  New  York  &c.  R.  Co.,  8  App.  Div. 
(N.  y.)  458;  s.  c.  40  N.  Y.  Supp.  775. 
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CHAPTER  XCIV. 
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Sectiow 

3083.  General  duty  of  the  carrier  to 

protect  his  passengers  from 

violence,  insults,  etc. 
3034.  Carrier   not   bound   to   guard 

passengers  against  injury  at 

all  events. 

3085.  But  must  exercise  to  this  end 

the  highest  degree  of  care. 

3086.  Duty  to  protect  female  passen- 

gers from  insult,  obscenity, 
wanton  approach,  etc. 

3087.  Duty     to     control     or     expel 

drunken,  dangerous  or  dis- 
orderly passengers. 

3088.  Caution  required  in  the   dis- 

charge of  this  duty. 

3089.  What    a     railway    train    con- 

ductor ought  to  do  on  occa- 
sions of  danger  to  passen- 
gers. 

3090.  Expulsion  of  known  gamblers, 

thieves  and  swindlers. 

3091.  Responsibility    to    passengers 

for  losses  at  the  hands  of 
gamblers,  thieves,  swindlers, 
robbers,  etc. 

3092.  Expulsion  of  passengers  guilty 

of  profanity,  indecency, 
drunkenness,  etc. 


Section 

3093.  Carrier    not    responsible    for 

sudden  and  unanticipated 
acts  of  misconduct  by  one 
passenger  against  another. 

3094.  Not  responsible   for  assaults, 

the  result  of  previous  en- 
mities. 

3095.  Responsibility  of   carrier   for 

injuries  caused  by  the  surg- 
ing of  crowds,  etc. 

3096.  Duty    to    protect    passengers 

against  insane  passenger. 

3097.  Liability  for  taking  on  board 

passengers  pursued  by  a 
mob. 

3098.  Duty  to  protect  colored  pas- 

sengers. 

3099.  Duty   to   protect   second-class 

passengers. 

3100.  Extent  of  this  duty  at  railway 

stations. 

3101.  This  duty  extends  to  protect- 

ing passengers  against  the 
carrier's  own  servants. 

3102.  Whether  the  carrier  has  per- 

formed this  police  duty  a 
question  for  a  jury. 


§  3083.  General  Duty  of  Carrier  to  Protect  his  Passengers  from 
Violence,  Insults,  etc.^ — A  common  carrier  of  passengers  is  under 
the  general  duty  of  protecting  his  passengers  from  violence,  insult 
and  fraud,  whether  committed  by  other  passengers,  or  by  intruders, 
or  by  the  carrier's  own  servants.^     This  is  part  of  the  general  duty 


'  This  section  is  cited  in  §§  2542, 
2565,  2640,  2836,  3169,  3196,  3234, 
3235,  3236,  3288,  3537,  3538. 

'  Gillingham  v.  Ohio  River  R.  Co., 


35  W.  Va.  588;  s.  c.  14  L.  R.  A.  798; 
14  S.  E.  Rep.  243;  Winnegar  v.  Cen- 
tral Pass.  R.  Co.,  85  Ky.  548;  s.  c.  4 
S.  W.  Rep.  237;   Spohn  v.  Missouri 

541 


3  Thomp.  Neg.]         caeriees  of  passengers. 

which  the  law  imposes  upon  the  carrier,  and  which  he  impliedly  as- 
sumes by  virtue  of  his  contract  with  his  passenger,  of  carrying  the 
latter  safely  to  his  destination,  or  rather  of  exercising  due  care  to 
that  end.  To  this  end  it  is  the  reciprocal  duty  of  the  carrier  and 
the  passenger, — the  former  to  make  and  enforce  suitable  police  regu- 
lations, and  the  latter  to  subordinate  himself  to  such  regulations.' 
The  violation  of  such  regulations  by  a  passenger  justifies  his  sum- 
mary expulsion  from  the  carrier's  vehicle  or  premises,*  or  his  forcible 
separation  from  the  other  passengers.^  The  authority  of  the  carrier 
in  this  respect '  is  correlative  with  his  duty.  In  a  case  before  the 
Supreme  Court  of  Mississippi,  this  matter  is  well  considered  by 
Chalmers,  J.,  who  concludes  as  follows:  "Powers  and  duties  are 
usually  reciprocal,  and  may  be  said  to  be  uniformly  so  when  the 
power  is  of  a  public,  official  character,  conferred  for  the  benefit  of 
others.  The  failure  or  refusal  of  the  official  to  exercise  such  a  power 
in  a  proper  case,  when  called  upon  by  those  for  whose  protection 
he  has  been  invested  with  it,  amounts  to  negligence,  or  to  willful 
misconduct,  as  the  circumstances  of  the  case  may  indicate.  *  *  * 
A  failure  to  discharge  this  duty  stands,  to  some  extent,  upon  the 
same  footing  as  the  omission  to  perform  any  other  official  duty,  and, 
upon  the  maxim  respondeat  superior,  renders  the  corporation  liable."" 


&c.  R.  Co.,  87  Mo.  74;  s.  c.  2  "West. 
Rep.  121;  IlUnois  &c.  R.  Co.  v. 
Handy,  63  Miss.  609;  Louisville  &c. 
Ferry  Co.  v.  Nolan,  135  Ind.  60;  s.  c. 
34  N.  E.  Rep.  710;  Collins  v.  Texas 
&c.  R.  Co.,  15  Tex.  Civ.  App.  169; 
s.  c.  39  S.  W.  Rep.  643;  Louisville 
&c.  R.  Co.  v.  Ballard,  85  Ky.  307; 
Craker  v.  Chicago  &c.  R.  Co.,  36  Wis. 
657;  Chicago  &c.  R.  Co.  v.  Pillsbury, 
123  111.  9;  St.  Louis  &c.  R.  Co.  v. 
Mackie,  71  Tex.  491;  s.  c.  1  L.  R.  A. 
667;  Illinois  &c.  R.  Co.  v.  Minor, 
69  Miss.  710;  s.  c.  16  L.  R.  A.  627,  and 
note;  Richmond  &c.  R.  Co.  v.  Jeffer- 
son, 89  Ga.  554;  s.  c.  17  L.  R.  A.  571; 
International  &c.  R.  Co.  v.  Miller,  9 
Tex.  Civ.  App.  104.  But  see  Pound- 
er V.  Northeastern  R.  Co.,  L.  R. 
(1892)  1  Q.  B.  385;  Sira  v.  Wabash 
R.  Co.,  115  Mo.  127;  Wright  v.  Chi- 
cago &c.  R.  Co.,  4  Colo.  App.  102;  s. 
c.  35  Pac.  Rep.  196;  Springfield  &c. 
R.  Co.  V.  Flynn,  55  III.  App.  600;  St. 
Louis  &c.  R.  Co.  V.  Meyer,  40  U.  S. 
App.  554;  s.  c.  77  Fed.  Rep.  150;  23 
C.  C.  A.  100;  Bvansville  &c.  R.  Co.  v. 
Darting,  6  Ind.  App.  375;  s.  c.  33  N. 
E.  Rep.  636;  Louisville  &c.  R.  Co.  v. 


McEwan,  17  Ky.  L.  Rep.  406;  s.  c.  31 
S.  W.  Rep.  465 ;  Louisville  &c.  R.  Co. 
V.  Finn,  16  Ky.  L.  Rep.  57;  Kinney 
V.  Louisville  &c.  R.  Co.,  99  Ky.  59; 
s.  c.  34  S.  W.  Rep.  1066;  Lucy  v. 
Chicago  &c.  R.  Co.,  64  Minn.  7;  s.  c. 
31  L.  R.  A.  551;  65  N.  W.  Rep.  944; 
West  Memphis  Packet  Co.  v.  White, 
99  Tenn.  256;  s.  c.  38  L.  R.  A.  42t; 
41  S.  W.  Rep.  583;  Connell  v.  Ches- 
apeake &c.  R.  Co.,  93  Va.  44;  s.  c. 
24  S.  E.  Rep.  467. 

'Pittsburgh  &c.  R.  Co.  v.  Hinds, 
53  Pa.  St.  512;  s.  c.  Thomp.  Carr. 
Pass.  295. 

*  Vinton  v.  Middlesex  R.  Co.,  11 
Allen  (Mass.)  304;  s.  c.  Thomp. 
Carr.  Pass.  6;  Chicago  &c.  R.  Co.  v. 
Griffin,  68  111.  499;  Pittsburgh  &c.  R. 
Co.  V.  Van  Houten,  48  Ind.  90;  Pitts- 
burgh &c.  R.  Co.  V.  Valleley,  32  Ohio 
St.  345;  s.  c.  7  Reporter  406;  6  Cent. 
L.  J.  277. 

"Marquette  v.  Chicago  &c.  R.  Co., 
33  Iowa  562;  Chicago  &c.  R.  Co.  v. 
Williams,  55  111.  185,  188. 

'  New  Orleans  &c.  R.  Co.  v.  Burke, 
53  Miss.  200;  s.  c.  4  Cent.  L.  J.  539. 
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§  3084.  Carrier  not  Bound  to  Guard  Passengers  against  Injury  at 
All  Events.' — This  is  not  a  duty  of  such  an  absolute  nature  that,  in 
respect  of  it,  the  carrier  stands  liable  as  an  insurer.  In  other  words, 
he  is  not  bound  to  guard  his  passengers  against  violence,  insult,  fraud, 
etc.,  absolutely  and  at  all  events ;  but  his  duty  is  discharged  when  he 
exercises 'to  that  end  the  high  degree  of  care  stated  in  the  next  sec- 
tion.^ Eailroad  companies,  for  example,  are  not  bound  to  furnish 
their  trains  with  a  standing  police  force  sufficient  for  the  emergen- 
cies which  may  spring  from  occasions  of  extraordinary  danger  to 
passengers,  which  occasions  could  not  reasonably  be  foreseen."  The 
true  distinction  under  this  head  is,  that  a  common  carrier  under- 
takes absolutely  to  protect  his  passengers  against  the  misconduct  or 
negligence  of  his  servants,  employed  in  executing  the  contract  of  car- 
riage subsisting  between  him  and  the  passenger,  so  long  as  their  mis- 
conduct or  negligence  takes  place  within  the  scope  of  their  employ- 
ment;^" and,  in  the  case  of  assaults  upon  his  passengers  by  his  own 
servants,  whether  they  were  acting  within  the  scope  of  their  employ- 
ment or  not;^^  the  reason  being  that  the  law  identifies  with  the  car- 
rier the  instruments  by  which  he  executes  the  duties  which  he  has 
assumed  toward  the  passenger,  so  that  their  acts  and  omissions  be- 
come his  acts  and  omissions.^^  Secondly,  that,  as  a  part  of  the  duty 
which  the  carrier  has  assumed  in  favor  of  the  passenger  of  carrying 
him  to  the  agreed  destination  in  safety,  the  carrier  owes  to  him  the 
duty  of  protecting  him  from  the  violence,  the  assaults,  or  the  insults 
of  fellow-passengers  or  intruders;  and  that,  while  he  will  not  be 
held  liable  as  an  insurer  for  failing  to  achieve  this  result,  yet  he  will 
be  held  liable  for  such  an  injury  to  his  passenger  when  it  might  have 
been  foreseen  and  prevented  by  him  in  the  exercise  of  proper  care;^^ 
and  what  this  care  is  will  be  seen  in  the  next  paragraph.  The  car- 
rier will  not  be  liable  for  an  injury  visited  upon  one  passenger  by 
another,  unless  the  prior  conduct  of  the  passenger  inflicting  the  in- 
jury is  such  as  to  excite  apprehension  for  the  safety  of  other  pas- 
sengers in  a  reasonably  prudent  person.^* 

'This  section  is  cited  in  §  3186.  N.   C.   536;    Houston  &c.  R.   Co.  v. 

'Tall  V.  Baltimore  Steam  Packet  Perkins,  21  Tex.  Civ.  App.  508;  Lucy- 
Co.,  90  Md.  248;    s.  c.  44  Atl.  Rep.  v.  Chicago  &c.  R.  Co.,  64  Minn.  7. 
1007.  "West    Memphis    Packet    Co.    v. 

» Pittsburgh  &c.  R.  Co.  v.  Hinds,  White,  99  Tenn.  256;   s.  c.  41  S.  W. 

53  Pa.   St.   512;    s.  c.  Thomp.  Carr.  Rep.  583;   38  L.  R.  A.  427.     In  this 

Pass.  295.  case    a   passenger   was    shot   by    a 

'°  New    Jersey    Steamboat   Co.    v.  fellow-passenger  who  was  recklessly^ 

Brockett,  121  U.  S.  637.  handling  a  loaded  gun  on  the  deck 

"  Post,  §  3187.  of  an  excursion  steamer.    A  verdict 

"Vol.  I,  §  532.  in  favor  of  the  plaintiff  was  sus- 

"  Britton  v.  Atlanta  &c.  R.  Co.,  88  tained. 
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§  3085.  But  must  Exercise  to  this  End  the  Highest  Degree  of 
Care.^° — But  while  the  passenger  is  not,  in  this  respect,  liable  as  an 
insurer,  yet  here,  as  in  regard  to  the  safety  of  his  means  of  transporta- 
tion and  the  conduct  of  his  servants,  he  stands  liable  for  a  failure  to 
exercise  the  highest  practicable  degree  of  care  and  diligence.^'  It  is 
often  said,  in  words  or  in  substance,  that,  in  respect  of  this  duty,  he 
is  bound  to  exercise  the  highest  degree  of  care;  and  that  he  will  be 
answerable  for  any  injuries  to  his  passenger  proceeding  from  a  fellow- 
passenger  which,  by  the  exercise  of  this  degree  of  care,  might  have 
been  prevented.'-'  As  stated  by  Shipman,  J.,  carriers  are  "bound 
to  exercise  the  utmost  vigilance  and  care  in  maintaining  order  and 
guarding  the  passengers  against  violence,  from  whatsoever  source 
arising,  which  might  reasonably  be  expected  to  occur,  in  view  of  all 
the  circumstances,  and  the  number  and  character  of  the  persons  on 
board."i» 

§  3086.  Duty  to  Protect  Female  Passengers  from  Insult,  Obscenity, 
Wanton  Approach,  etc.^° — This  duty  extends  to  protecting  female 
passengers  from  insult,  obscenity,  or  wanton  approach.  But  a  rail- 
road company  has  been  exonerated  from  liability  in  damages  to  a 
young  woman  who  was  wrongfully  ejected  from  its  train,  in  con- 
sequence of  a  rape  subsequently  committed  upon  her  by  a  fellow- 
passenger  who  left  the  train  at  the  same  station,  where  the  station 
did  not  appear  to  be  an  unsafe  place  for  a  young  woman  to  stop  be- 
tween trains,  and  where  the  servants  of  the  company  had  no  reason 
to  suspect  any  evil  designs  upon  her.^"    But  insult  and  abuse  to  a 

"iThis  section  is  cited  in  §  3185.  ings,  8  Bush  (Ky.)  147;  Goddard  v. 

'« Mullan  v.  Wisconsin  &c.  R.  Co.,  Grand  Trunk  R.  Co.,  57  Me.  202,  213, 

46  Minn.  474;  s.  c.  10  Rail.  &  Corp.  Per  Walton,  J.;   Hendricks  v.  Sixth 

L.  J.  254;  49  N.  W.  Rep.  249;  Wright  Ave.  R.  Co.,  12  Jones  &  Sp.  (N.  Y.) 

V.  Chicago  &c.  R.  Co.,  4  Colo.  App.  8;  Gillingham  v.  Ohio  &c.  R.  Co.,  35 

102;  s.  c.  35  Pac.  Rep.  196;  Kinney  W.  Va.  588;    s.  c.  14  L.  R.  A.  798; 

V.  Louisville  &c.  R.  Co.,  99  Ky.  59;  Illinois  &c.  R.  Co.  v.  Minor,  69  Miss, 

s.  c.  34  S.  W.  Rep.  1066;  West  Mem-  710;  s.  c.  16  L.  R.  A.  627. 

phis  Packet  Co.  v.  White,  99  Tenn.  "  Flint  v.  Norwich  &c.  Transp.  Co., 

256;  s.  c.  38  L.  R.  A.  427;  41  S.  W.  34  Conn.  554.     In  another  case  it  is 

Rep.  583.  said  that  it  is  the  duty  of  the  car- 

"  Spohn   V.   Missouri   &c.   R.    Co.,  rier  to  protect  its  passengers  from 

101  Mo.  417;  s.  c.  14  S.  W.  Rep.  880;  the    violence    of    fellow-passengers, 

Pittsburgh  '&c.  R.  Co.  v.  Hinds,  53  when  it  can  be  done  by  the  exercise 

Pa.  St.  512;  s.  c.  Thomp.  Carr.  Pass,  of  proper  care:     Evansville  &c.  R. 

295;  Putnam  v.  Broadway  &c.  R.  Co.,  Co.  v.  Darting,  6  Ind.  App.  375;  s.  c. 

55  N.  Y.  108;   Flint  v.  Norwich  &c.  33  N.  E.  Rep.   636.     But  the  court 

Transp.  Co.,  34   Conn.   554;    s.   c.   6  fails    to    define    proper    care.     The 

Blatchf.  (U.  S.)  158;  Pittsburgh  &c.  foregoing  decisions  supply  the  defi- 

R.  Co.  V.  Pillow,  76  Pa.  St.  510;  New  nition. 

Orleans  &c.  R.  Co.  v.  Burke,  53  Miss.  "  Ttis  section  Is  cited  in  §§  3185, 

200;  s.  c.  4  Cent.  L.  J.  539;  Holly  v.  3288. 

Atlanta  Street  R.  Co.,  61  Ga.  215;  s.  ^  Sira  v.  Wabash  &c.  R.  Co.,  115 

c  7  Reporter  460;    Sherley  v.  Bill-  Mo.  127. 

544 


POLICE    DUTIES    OF   THE    CARRIER.  [2d  Ed. 

female  passenger  from  a  drunken  and  disorderly  fellow-passenger, 
which  the  conductor  permits  to  continue  in  his  presence  without  in- 
terference, renders  the  carrier  liable  for  damages.^^  But  it  has  been 
held  that  if  the  servants  of  a  railway  company  maintain  that  rea- 
sonable watchfulness  in  its  vehicles  which  its  contract  with  its  pas- 
sengers implies,  the  company  will  not  be  liable  for  a  theft  committed 
by  one  passenger  upon  another. ^^ 

§  3087.  Duty  to  Control  or  Expel  Drunken,  Dangerous  or  Dis- 
orderly Passengers.^' — If  the  conduct  of  a  railway  passenger  is  such 
as  to  excite  reasonable  apprehensions  that  his  presence  will  result  in 
injury  or  annoyance  to  other  passengers,  it  is  the  right  and  duty  of 
the  conductor  to  expel  him,  without  waiting  for  any  overt  act  of  vio- 
lence.^* Nor  is  it  enough  for  a  railway  carrier  to  protect  his  pas- 
sengers against  actual  violence  from  other  passengers,  but  such  a 
carrier  is  liable  in  damages,  even  in  favor  of  passengers  riding  in  a 
second-class  car,  for  suffering  them  to  be  stibjected  to  annoyances, 
not  necessarily  or  ordinarily  incident  to  such  travel, — such  as  hear- 
ing rough,  profane  cmd  obscene  language,  and  witnessing  acts  of  vio- 
lence and  drunkenness,  which  the  company,  by  the  exercise  of  proper 
care  and  due  regard  for  the  welfare  of  its  passengers,  could  pre- 
vent.^'' For  stronger  reasons,  such  a  carrier  is  liable  in  damages  to 
a  peaceable  passenger  who  is  injured  in  consequence  of  a  quarrel  be- 
tween drunken  passengers  on  the  carrier's  vehicle,  where  the  carrier, 
in  the  exercise  of  the  degree  of  care  imposed  upon  him  by  the  law, 
might  have  prevented  the  injury.^*     But  it  was  well  held  that  a 

=^Lucy  V.  Chicago  &c.  R.  Co.,  64  Allen    (Mass.)    304;    s.    c.    Thomp. 

Minn.  7;    s.  c.   65  N.  W.  Rep.  944;  Carr.  Pass.  6. 

Louisville  &c.  R.  Co.  v.  Finn  (Ky.  "^  St.  Louis  &c.  R.  Co.  v.  Mackle, 
Super.  Ct),  16  Ky.  L.  Rep.  57  71  Tex.  491;  s.  c.  1  L.  R.  A.  667;  9 
(woman  passenger  assaulted  by  a  S.  W.  Rep.  451.  See  also  Meyer  v. 
drunken  man, — railroad  company  St.  Louis  &c.  R.  Co.,  54  Fed.  Rep. 
held  liable) ;  Quinn  v.  Louisville  &c.  116.  The  failure  of  a  conductor  to 
R.  Co.,  98  Ky.  231;  s.  c.  17  Ky.  L.  send  drunken  and  disorderly  ne- 
Rep.  811;  32  S.  W.  Rep.  742  (negro  groes,  who  were  standing  up  in  the 
woman  insulted  by  white  passenger  aisle  of  a  crowded  car,  to  the  rear 
riding  in  coach  set  apart  for  ne-  car,  where  there  were  empty  seats, 
groes) ;  Texas  &c.  R.  Co.  v.  Jones  or  to  take  any  active  step  to  quiet 
(Tex.  Civ.  App.),  39  S.  W.  Rep.  124;  their  disturbance,  other  than  to  put 
s.  c.  1  Am.  Neg.  Rep.  531  (no  off.  them  out  of  the  car  onto  the  plat- 
rep.)  (woman  abused  and  insulted  form, — renders  the  company  liable 
by  the  wife  of  the  station  agent,  in  for  personal  injuries  sustained  by  a 
his  hearing  and  without  his  inter-  passenger  from  a  shot  subsequently 
ference).  fired   by   one   of  them:     Louisville 

"=  Illinois  &c.  R.  Co.  v.  Handy,  63  &c.  R.   Co.  v.  McEwan,   21   Ky.   L. 

Miss.  609.  Rep.  487;  s.  c.  51  S.  W.  Rep.  619  (not 

^This  section  is  cited  in  §§  2930,  to  be  rep.). 

3057,  3579,  3600.  ^  Rommel  v.  Schambacher,  120  Pa. 

^Vinton  v.  Middlesex  R.  Co.,  11  St.  579;   s.  c.  9  Cent.  Rep.  742;   11 

Atl.  Rep.  779;  20  W.  N.  C.  (Pa.)  262. 
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railway  carrier  was  not  liable  to  a  passenger  for  abuse  and  violence 
from  an  intoxicated  fellow-passenger  who  demanded  from  him  money 
which  he  claimed  was  due  him,  and  who  threatened  to  take  his  life 
unless  he  paid  it,  where  the  conductor  quieted  the  person  intoxicated, 
and  remained  between  the  two  during  a  subsequent  difficulty,  and 
delivered  the  intoxicated  person  to  a  policeman  on  reaching  the  next 
station. ^^ 

§  3088.    Caution  Required  in  the  Discharge  of  this  Duty. — Of 

course,  a  considerable  degree  of  caution  is  necessary  in  the  execution 
of  this  power.  The  carrier  will  be  responsible  for  the  act  of  his 
servant  in  expelling  a  passenger  from  his  vehicle  under  a  mistake 
of  fact  or  of  judgment  as  to  the  misconduct  of  the  latter.^^  Upon 
familiar  principles,  no  more  force  can  be  used  than  is  adequate  for 
the  purpose  of  expulsion.^'  The  English  Court  of  Exchequer  Cham- 
ber held  that  a  carrier  was  responsible  for  an  injury  caused  by  the 
needlessly  violent  expulsion  from  an  omnibus  of  a  person  who  was 
drunk,  had  refused  to  pay  his  fare,  and  had  assaulted  the  guard.^^* 
The  time,  place,  and  circumstances,  also  the  condition  of  the  passen- 
ger, will  be  elements  for  the  jury  to  consider  in  deciding  whether  the 
expulsion  was  effected  in  a  reasonable  manner,  so  as  not  to  inflict 
wanton  or  unnecessary  injury  upon  the  offending  passenger,  nor  need- 
lessly to  place  him  in  circumstances  of  peril  at  the  time  of  and  after 
his  expulsion.^"  Clearly,  a  railroad  company  will  be  held  liable  for 
injuries  to  a  passenger  caused  by  the  unnecessary  violence  used  on  him 
by  a  fellow-passenger  assisting  the  conductor  to  eject  him.^^ 

§  3089.  What  a  Eailway  Train  Conductor  Ought  to  Do  on  Occa- 
sions of  Danger  to  Passengers. — The  high  degree  of  care  which  the 
law  puts  upon  the  carrier  in  this  respect,'^  requires  the  conductor  of 
a  railway  train  carrying  passengers,  in  the  event  of  a  danger  arising 
to  his  passengers  from  the  misconduct  of  other  passengers  or  of  the 
trainmen,  to  exhaust  every  means  reasonably  within  his  power  to 
protect  his  passengers:  if  necessary,  to  stop  the  train,  to  collect  to- 
gether all  the  servants  of  the  company  on  the  train,  and  also  such 

^Kinney  v.  Louisville  &c.  R.  Co.,  32   Ohio   St.   345;    s.   c.   7   Reporter 

99  Ky.  59;  s.  c.  17  Ky.  L.  Rep.  1405;  406;    Murphy  v.  Union  R.   Co.,  118 

34  S.  W.  Rep.  1066.  Mass.  228;  Marquette  v.  Chicago  &c. 

'^'Higgins  V.  Watervliet  Turnpike  R.  Co.,  33  Iowa  562;   Haley  v.  Chi- 

Co.,  46  N.  Y.  23.  cage  &c.  R.  Co.,  21  Iowa  15. 

^°  State  V.  Ross,  26  N.  J.  L.  224;  "'International  &c.  R.  Co.  v.  Mil- 
Murphy  v.  Union  R.  Co.,  118  Mass.  ler,  9  Tex.  Civ.  App.  104;  s.  c.  28  S. 
228.      "  W.  Rep.  233;  writ  of  error  denied  In 

■""a  Seymour  v.  Greenwood,  7  Hurl.  87  Tex.  430;  s.  c.  29  S.  W.  Rep.  235. 

&  N.  355;  aff'g  s.  c.  6  Hurl.  &  N.  359.  '^  Ante,  §§  2722,  3085. 

»>  Pittsburgh  &c.  R.  Co.  v.  Valleley, 
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passengers  as  are  willing  to  lend  a  helping  hand,  and  to  make  a 
determined  effort  to  quell  any  disturbance,  or  to  resist  any  miscon- 
duct which  threatens  the  safety  of  his  passengers.^^  The  conductor 
of  a  railroad  train  does  not  perform  his  duty  on  the  occasion  of  a 
violent  disturbance  among  a  large  body  of  drunken  passengers,  by 
coming  to  the  car  door  and  counselling  the  sober  passengers  to  throw 
the  rioters  from  the  car,'''  nor  by  simply  hurrying  an  assaulted  pas- 
senger from  one  car  into  another,  making  no  effort  to  remove  from 
the  train  the  persons  guilty  of  the  assault,  or  to  prevent  their  further 
violence.'^  The  powers  and  duties  of  a  railway  train  conductor  are 
in  this  respect  somewhat  like  those  of  the  master  of  a  ship:  he  has 
police  powers  and  disciplinary  control  over  the  train,  and  the  quiet 
and  comfort  of  the  passengers  and  their  safety  are  under  his  pro- 
tection;^" and  if  he  refuses  to  interfere,  at  the  request  of  a  passenger 
exposed  to  violence  at  the  hands  of  another  passenger,  exemplary 
damages  may  be  given  against  the  company.'^  He  may  cause  a  pas- 
senger who  is  dangerous,  because  on  the  verge  of  delirium  tremens, 
to  be  disarmed  and  confined  f^  or  he  may  remove  him  from  the  train, 
and  the  company  will  not  be  liable  if  it  turns  him  over  to  the  overseer 
of  the  poor  of  a  town  having  sufficient  accommodations  for  caring 
for  him.'^ 

§  3090.    Expulsion  of  Known  Gamblers,  Thieves  and  Swindlers. — 

Gamblers  and  monte-men,  whose  purpose,  in  travelling  upon  a  train, 
is  to  ply  their  vocations,  may  be  excluded  therefrom.  But  if  a  ticket 
has  been  sold  to  such  a  person,  and  the  company  desires  to  rescind  the 
contract  for  transportation,  and  prevent  him  from  getting  on  board, 

''Pittsburgh  &c.  R.  Co.  v.  Hinds,  liable   for  injuries-  to   a  passenger 

53  Pa.   St.  512;    s.  c.  Thomp.   Carr.  from    an    assault    committed    by    a 

Pass.  295.  fellow-passenger,     where     its     con- 

'"  Pittsburgh  &c.  R.  Co.  v.  Hinds,  ductor   not   only    did   not   make   a 

supra.  proper  effort  to  prevent  the  assault, 

'^  New  Orleans  &c.  R.  Co.  v.  Burke,  but  encouraged  it,  and  where,  with 

53  Miss.  200;  s.  c.  4  Cent.  L.  J.  539;  proper  effort,  the  injury  might  have 

Illinois  &c.  R.  Co.  v.  Minor,  69  Miss,  been  prevented:     Evansville  &c.  R. 

710;  s.  c.  16  L.  R.  A.  627;  11  South.  Co.  v.  Darting,  6  Ind.  App.  375;  s.  e. 

Rep.  101.  33   N.   B.    Rep.    636.     On   the   other 

""Atchison  &c.  R.  Co.  v.  Gants,  38  hand,  it  has  been  held  that  to  hold 

Kan.  608;  s.  c.  17  Pac.  Rep.  54  (and  a  carrier  liable  for  injury  to  one 

authorities  therein  cited) .  passenger  caused  by  another,  it  must 

"  Plannery  v.  Baltimore  &c.  R.  Co.,  be   made   to   appear   that  the   con- 

4  Mackey  (D.  C.)  111.  duct  of  the  particular  passenger  who 

^  King  V.  Ohio  &c.  R.  Co.,  22  Fed.  caused  the  injury  was  such  as  to 

Rep.  413.  have  made  it  the  duty  of  the  em- 

'^  Atchison  &c.  R.  Co.  v.  Weber,  33  ployes   of   the   company   to   exclude 

Kan.   543;    s.   c.   52  Am.   Rep.   543;  him    before    the    injury    occurred: 

Louisville   &c.    R.    Co.    v.    McEwan  Louisville    &c.    R.    Co.    v.    McEwan 

(Ky.),   31   S.   W.   Rep.   465    (no   off.  (Ky.),   31   S.   W.  Rep.   465    (no   off. 

rep.).    A  railroad  company  was  held  rep.). 
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it  should  at  the  same  time  tender  the  return  of  the  money  paid  for 
the  ticket.*"  In  the  case  just  noticed,  the  plaintiff  was  prevented 
from  entering  the  train.  Said  Dundy,  J. :  "Necessary  force  may  be 
used  to  prevent  gamblers  from  entering  trains,  and  if  found  on  them 
engaged  in  gambling,  and  refusing  to  desist,  they  may  be  forcibly 
expelled."  It  is  not  perceived  why,  according  to  the  principle  of 
one  case,*^  gamblers,  pickpockets,  sneak-thieves,  and  persons  whose 
notoriously  vicious  character  renders  it  extremely  probable  that 
their  presence  will  result  in  the  robbery  or  swindling  of  other 
passengers,  may  not  be  excluded  even  after  they  have  taken  passage 
upon  the  train,  and  before  they  have  begun  to  ply  their  vocation. 
The  circumstance  that  large  numbers  of  the  travelling  public  are  de^ 
fenseless  persons,  and  that  their  property,  while  on  the  journey,  is 
quite  insecure,  would  seem  to  be  a  sufficient  reason  for  vesting  the 
carrier's  servants  with  the  power  and  duty  of  summarily  expelling 
such  notorious  law-breakers  at  any  time  from  a  railroad  train,  steam- 
boat, street  car,  or  other  public  conveyance.  "The  safeguard  against 
an  unjust  or  unauthorized  use  of  the  power  is  to  be  found  in  the  con- 
sideration that  it  can  never  be  properly  exercised  except  in  cases  where 
it  can  be  satisfactorily  proved  that  the  condition  or  conduct  of  a 
person  was  such  as  to  render  it  reasonably  certain  that  he  would  occa- 
sion discomfort  or  annoyance  to  other  passengers  if  he  was  admitted 
into  a  public  vehicle,  or  allowed  longer  to  remain  within  it."*^  If 
the  probability  of  mere  discomfort  or  annoyance  is  a  sufficient  reason 
for  the  expulsion  of  an  obnoxious  passenger,  a  fortiori  that  of  robbery 
ought  to  be.  The  foregoing  observations  are  prompted  by  the  cir- 
cumstance that  Sufficient  consideration  does  not  seem  to  have  been 
bestowed  by  Eolfe,  B.,  upon  the  security  of  passengers,  in  a  nisi  prius 
case,  where  he  ruled  that  though  certain  passengers  were  known  to 
be  pickpockets,  that  might  be  a  reason  for  watching  them,  but  per  se 
did  not  justify  putting  them  ofE.*^  It  can  not  be  seriously  contended, 
for  example,  that  it  is  the  duty  of  the  conductor  of  a  railroad  train  to 
detail  a  squad  of  brakemen  from  the  control  of  the  train  to  watch  a 
gang  of  known  pickpockets,  or  of  the  railroad  company  to  supply 
every  train  with  a  private  police  force  for  this  purpose.**     Such  is  not 

"  Thurston  v.  Union  Pacific  R.  Co.,    J.,  in  the  opinion  of  the  court  in 

4  Dill.  (U.  S.)  321;  s.  c.  Thomp.  Pearson  v.  Duane,  4  Wall.  (U.  S.) 
Carr.  Pass.  10.  605,   615;    s.   c.   Thomp.   Carr.   Pass. 

"Vinton  v.  Middlesex  R.  Co.,  11  20;  but  the  facts  of  that  case  in  no 

Allen    (Mass.)    304;    s.    c.    Thomp.  respect   resemble    those    under    dis- 

Carr.  Pass.  6.  cussion,  as  the  passenger  was  not  a 

*^  Blgelow,  C.  J.,  in  Vinton  v.  Mid-  dangerous  person, 

dlesex  R.  Co.,  11  Allen  (Mass.)  304;  "Pittsburgh  &c.  R.  Co.  v.  Hinds, 

s.  c.  Thomp.  Carr.  Pass.  6,  9.  53   Pa.    St.   512,   516;    s.   c.   Thomp. 

« Coppin   v.   Braithwaite,    8    Jur.  Carr.  Pass.  295,  per  Woodward,  C.  J. 
875.    This  case  was  cited  by  Davis, 
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the  duty  of  carriers  or  their  agents.  Therefore,  if  the  language  of 
Kolfe,  B.,  is  the  law,  passengers  are  without  adequate  protection 
against  persons  known  to  be  dangerous,  who  have  boarded  a  public 
conveyance  for  the  express  purpose  of  robbery  or  swindling.*^ 

§3091.  Responsibility  to  Passengers  for  Losses  at  the  Hands  of 
Gamblers,  Thieves,  Swindlers,  Robbers,  etc. — If  a  carrier  of  passen- 
gers is  under  the  duty  of  refusing  to  carry  or  expelling  from  his 
vehicle  known  gamblers,  thieves,  swindlers,  and  robbers,  it  would 
seem  to  follow  that  he  is  liable  for  any  losses  happening  to  an  honest 
passenger,  by  reason  of  the  presence  of  such  improper  persons  upon 
his  vehicle.  The  master  of  a  ship  has  been  held  responsible  for  losses 
incurred  by  a  passenger  at  the  hands  of  a  pair  of  gamblers  and  trick- 
sters, which  it  was  in  his  power  to  have  prevented,  because  he  was 
aware  of  the  character  of  one  of  the  swindlers.  The  cheating  was 
done  in  the  presence  of  the  clerk  of  the  boat,  and  the  master  was  in- 
formed of  the  circumstance  in  season  to  have  compelled  the  pair  to 
disgorge.'"'  But  where  the  police  regulations  of  a  steamboat  were 
so  lax  that  time  and  opportunity  were  given  a  thief,  without  detec- 
tion, to  enter  a  stateroom  and  steal  therefrom  a  portion  of  the 
plaintiff's  baggage,  the  proprietors  of  the  boat  were  held  responsible 
for  the  loss.*'  It  seems  that  the  exercise  of  reasonable  care  by  the 
servants  of  a  railway  carrier  in  keeping  watch  in  its  car  will  exonerate 
it  from  liability  for  a'  theft  committed  by  one  passenger  upon  an- 
other.*« 


"Weeks  v.  New  York  &c.  R.  Co.,  mode  of  carriage  adopted  by  him: 

72  N.  Y.  56;   s.  c.  17  Am.  L.  Reg.  Weeks  v.  New  York  &c.  R.  Co.,  72 

(N.  S.)  506;  6  Reporter  54.  N.  Y.  50.  56;    s.  c.  17  Am.  L.  Reg. 

'» Smith  v.  Wilson  (U.  S.  Dist.  Ct.  (N.  S.)  506;  6  Reporter  54. 

South.   Dist.   Ala.,  Busteed,   J.),   31  "Walsh    v.    The    H.    M.    Wright, 

How.  Pr.  (N.  Y.)  272.     If  this  is  so,  Newb.  Adm.  494.     But  see  Abbott  v. 

the  following  case  would  seem  not  Bradstreet,  55  Me.  530. 

to    have    been    well    decided: — The  "Illinois  &c.  R.  Co.  v.  Handy,  63 

car  in  which  the  plaintiff  was  a  pas-  Miss.  609.   A  decision  in  the  Queen's 

Sanger  was  left  standing  alone,  in  Bench  Division  is  to  the  effect  that 

the  city  of  New  York,  without  any  a  railroad  company  is  not  made  lia- 

of  the  company's  servants  upon  it.  ble  to  a  passenger  for  the  loss  of 

The  plaintiff,  while  leaving  the  car,  property  stolen  from  him  by  a  gang 

was  violently  assaulted  and  robbed  of    men    who    enter    the    carriage 

of  a   large   quantity   of   bonds,   by  where  he  is  seated  while  the  train 

three  persons,  whose  presence  upon  is  stopping  at  a  station,  by  reason 

the  car  was  unknown  to  the  defend-  of  the  refusal  of  the  station  master 

ant's  servants,  though  it  might  have  to  detain  the  train  so  as  to  permit 

been    known    but    for    their    negli-  the  search  and  giving  into  custody 

gence.    In  an  action  for  the  value  of  such  men,  although  the  property 

of  the  securities  thus  taken  from  the  would  have  been  recovered  had  time 

passenger,  the  court  held  that  the  been  afforded  for  such  search:   Cobb 

defendant  owed  no  such  duty  to  the  v.    Great    Western    R.    Co.,    L.    R, 

plaintiff  as  that  of  an  insurer  of  the  (1893)  1  Q.  B.  459. 
safe  carriage  of  his  securities  in  the 

549 


3  Thomp.  Neg.  ]         carriers  of  passengers. 

§  3092.  Expulsion  of  Passengers  Guilty  of  Profanity,  Indecency, 
Drunkenness,  etc.*° — The  use  of  profane  and  indecent  language  in 
the  presence  of  ladies  is  such  a  breach  of  decorum  as  will  afford  just 
cause  for  the  removal  of  the  passenger  from  the  carrier's  conveyance, 
although  he  was  provoked  to  such  expressions  by  the  demand  of  the 
conductor  for  fare  which  had  already  been  paid.^°  If  a  person,  hav- 
ing purchased  a  ticket,  attempts  to  get  aboard  a  car  when  disgustingly 
drunlc,  or  so  drunk  as  to  be  likely  to  violate  the  common  proprieties 
and  decencies  of  life, — he  has  no  right  to  passage  while  in  that  con- 
dition;''^ but  slight  intoxication,  such  as  would  not  be  likely  to  seri- 
ously affect  the  conduct  of  the  person  intoxicated,  would  not  be 
sufficient  ground  to  refuse  him  passage,  although  his  behavior  might 
not  be  in  all  respects  strictly  becoming.^^ 

§  3093.  Carrier  not  Responsible  for  Sudden  and  Unanticipated 
Acts  of  Misconduct  by  One  Passenger  against  Another. '^^ — If  an  as- 
sault upon  a  passenger  is  so  sudden  that  it  can  not  be  prevented,  and 
tlie  conduct  of  the  person  making  the  assault  has  not  previously  been 
such  that  his  action  might  reasonably  have  been  anticipated,  the 
carrier  will  not  be  responsible  for  the  consequences.^*     So,  a  railway 


^'  This  section  is  cited  in  §  3236. 

^  Chicago  &c.  R.  Co.  v.  Griffin,  68 
111.  499.  See  also  People  v.  Caryl,  3 
Park.  Cr.  Cas.  (N.  Y.)  326. 

=' Murphy  v.  Union  R.  Co.,  118 
Mass.  228;  Vinton  v.  Middlesex  R. 
Co.,  11  Allen  (Mass.)  304;  s.  c. 
Thomp.  Carr.  Pass.  6;  State  v.  Ross, 
26  N.  J.  L.  224;  Pittsburgh  &c.  R. 
Co.  v.  Vandyne,  57  Ind.  576;  Hen- 
dricks V.  Sixth  Avenue  R.  Co.,  12 
Jones  &  Sp.  (N.  Y.)  8. 

"^  Putnam  v.  Broadway  &c.  R.  Co., 
55  N.  Y.  108,  114;  Pittsburgh  &c.  R. 
Co.  V.  Vandyne,  57  Ind.  576. 

^=  This  section  is  cited  in  §§  3100, 
3234. 

"  Putnam  v.  Broadway  &c.  R.  Co., 
55  N.  Y.  108.  In  this  case,  an  in- 
toxicated passenger,  having  insulted 
two  women  who  were  in  the  com- 
pany of  the  plaintiff's  intestate,  was 
ordered  by  the  conductor  of  the 
street  car  in  which  they  were  riding 
to  take  a  seat  and  be  quiet,  which  he 
did.  After  the  conductor  returned 
to  the  rear  platform  of  the  car,  the 
passenger  resumed  his  abuse,  and 
threatened  the  plaintiff's  intestate 
with  violence.  None  of  this  last 
conversation  was  in  a  tone  suffi- 
ciently loud  for  the  conductor  to 
hear,  nor  was  there  any  evidence 

550 


that  it  came  to  his  knowledge.  The 
passenger  then  went  upon  the  front 
platform,  and  remained  there  quiet- 
ly until  the  plaintiff's  intestate  left 
the  car  and  was  assisting  his  com- 
panions to  alight,  when  the  passen- 
ger in  question  came  around  from 
the  front  platform  and  assaulted 
him  with  a  car-hook,  inflicting  blows 
upon  his  head  from  the  effects  of 
which  he  died.  The  Court  of  Ap- 
peals held  that  in  this  case  a  motion 
for  a  nonsuit  should  have  been 
granted.  Said  Allen,  J.,  delivering 
the  opinion  or  the  court:  "The  fact 
that  an  individual  may  have  drank 
to  excess  will  not,  in  every  case, 
justify  his  expulsion  from  a  public 
conveyance.  It  is  rather  the  degree 
of  intoxication,  and  its  effect  upon 
the  individual,  and  the  fact  that  by 
reason  of  the  intoxication  he  is  dan- 
gerous or  annoying  to  the  other  pas- 
sengers, that  gives  the  right  and 
imposes  the  duty  of  expulsion.  *  *  * 
If  there  was  anything  in  the  condi- 
tion, conduct,  appearance,  or  man- 
ner of  Foster  [the  assailant]  from 
which  the  jury  could  reasonably  in- 
fer that  there  was  reason  to  expect 
or  anticipate  an  attack  upon  the  de- 
ceased, or  any  other  passenger, 
either  while  upon  the  car  or  in  the 
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carrier  -was  exonerated  from  liability  to  a  passenger  for  an  assault 
made  upon  him  by  another  passenger,  suddenly  and  unexpectedly, 
where  the  conductor  separated  them  as  soon  as  practicable.^'  So, 
the  carrier  was  exonerated  from  liability  in  the  following  cases: — 
Where  the  light,  gauzy  summer  dress  of  a  female  passenger  was  ig- 
nited on  an  open  street  car  by  a  match  carelessly  thrown  by  another 
passenger  after  lighting  a  cigarette;^"  where  a  railway  passenger 
was  injured  by  the  discharge  of  a  pistol,  dropped  by  an  intoxicated 
deputy  sheriff  stumbling  against  baggage,  where  he  had  not  pre- 
viously displayed  the  pistol  or  been  guilty  of  any  rude  behavior, 
other  than  passing  through  the  car  several  tiines  and  peering  into 
the  faces  of  the  passengers;"'  where  a  passenger,  on  being  assailed 
by  other  passengers  or  intruders,  called  for  help,  but  the  trainmen, 
by  reason  of  being  engaged  at  their  posts  of  duty,  did  not  hear  the 
call,  and  the  assault  could  not  have  been  anticipated  or  foreseen.^^ 


act  of  leaving,  the  facts  authorizing 
such  inference  should  have  been 
proved,  and  the  knowledge  of  them 
brought  home  to  the  conductor:" 
Putnam  v.  Broadway  &c.  R.  Co.,  55 
N.  Y.  108,  114,  118.  See  also  New 
Orleans  &c.  R.  Co.  v.  Burke,  53  Miss. 
200,  225;  Tall  v.  Baltimore  Steam 
&c.  Co.,  90  Md.  248;  s.  c.  44  Atl.  Rep. 
1007;  Wright  v.  Chicago  &c.  R.  Co., 
4  Colo.  App.  102;  s.  c.  35  Pac.  Rep. 
196;  Galveston  &c.  R.  Co.  v.  Long,  13 
Tex.  Civ.  App.  664;  s.  c.  36  S.  W. 
Rep.  485;  Sullivan  v.  Jefferson  Ave. 
R.  Co.,  133  Mo.  1;  s.  c.  34  S.  W.  Rep. 
566;  32L.  R.  A.  167. 

■*  Mullan  V.  Wisconsin  &c.  R.  Co., 
46  Minn.  474;  s.  c.  49  N.  W.  Rep.  249. 
It  has  been  held  that  a  carrier  is  not 
liable  for  an  injury  to  a  passenger 
by  another  passenger,  in  shoving 
him  in  the  way  of  a  third  passenger 
who  is  being  ejected  from  the  car, 
although  the  act  is  done  in  the  pres- 
ence and  with  the  knowledge  of  the 
conductor:  Springfield  &c.  R.  Co.  v. 
Flynn,  55  111.  App.  600. 

""  Sullivan  v.  Jefferson  Ave.  R.  Co., 
133  Mo.  1;  s.  c.  34  S.  W.  Rep.  566; 
32  L.  R.  A.  167. 

"  Galveston  &c.  R.  Co.  v.  Long,  13 
Tex.  Civ.  App.  664;  s.  c.  36  S.  W. 
Rep.  485. 

°» Wright  V.  Chicago  &c.  R.  Co.,  4 
Colo.  App.  .102;  s.  c.  35  Pac.  Rep. 
196.  Whether  the  cry  of  the  as- 
saulted passenger  was  loud  enough 
to  be  heard  by  the  trainmen,  pro- 


vided they  were  at  their  proper 
post  of  duty,  and  whether  it  was  the 
duty  of  the  company  to  have  any 
of  its  employes  stationed  in  the  car 
where  the  assault  was  made, — were 
held  to  be  questions  for  the  jury: 
Wright  V.  Chicago  &c.  R.  Co.,  4  Colo. 
App.  102;  s.  c.  35  Pac.  Rep.  196.  If 
the  trainmen  neglected  their  duty, 
and  heard  the  call  of  the  assaulted 
passenger,  but  nevertheless  failed  or 
refused  to  come  to  his  assistance, 
the  company  would  be  liable: 
Wright  V.  Chicago  &o.  R.  Co.,  supra. 
So,  the  carrier  was  not  liable 
where  an  assassin,  in  a  sleeping  car 
at  night,  by  stealth  in  a  peace- 
ful country,  killed  a  passenger,  this 
not  being  a  source  of  danger  likely 
to  arise  and  consequently  to  be  an- 
ticipated by  the  carrier:  Council 
V.  Chesapeake  &c.  R.  Co.,  93  Va.  44. 
Where  two  passengers  on  a  steam- 
boat engaged  in  a  quarrel  over  a 
game  of  cards,  which  ultimately  re- 
sulted in  a  shooting  which  injured 
the  plaintiff,  an  innocent  third  par- 
ty, evidence  that  the  game  was  for 
money,  and  that  gambling  was  pro- 
hibited on  the  boat  by  defendant's 
rules,  was  not  admissible,  though 
the  captain  may  have  had  knowl- 
edge that  the  rule  was  being  vio- 
lated, as  it  could  not  be  said  that 
the  shooting  was  a  necessary  or 
proT)aile  result  of  the  gambling: 
Tall  V.  Baltimore  Steam  Packet  Co, 
90  Md.  248;  s.  c.  44  Atl.  Rep.  1007. 
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§  3094.  Not  Responsible  for  Assaults,  the  Result  of  Previous  En- 
mities.— In  England,  where,  as  already  seen,"  the  standard  of  lia- 
bility of  a  carrier  of  passengers  is  that  of  reasonable  or  ordinary  care, 
and  where  the  courts  are  much  more  indulgent  to  such  carriers  than 
are  the  American  courts, — it  has  been  held  that  a  railroad  company 
is  not  liable  to  a  passenger  for  injuries  from  the  assaults  of  other 
passengers  whose  enmity  he  has  previously  incurred,  which  enmity 
is  unknown  to  it  at  the  time  he  takes  his  passage,  although  it  per- 
mits such  other  passengers  to  enter  and  overcrowd  the  same  carriage 
after  such  enmity  and  danger  of  assault  have  become  known  to  its 
servants,  and  does  not  attempt  to  give  him  a  seat  in  another  carriage, 
or  attempt  to  protect  him  after  complaints  of  such  assaults.'"  On  the 
above  state  of  facts  most  American  courts  would  hold  to  the  contrary. 

§  3095.  Responsibility  of  Carrier  for  Injuries  Caused  by  the  Surg- 
ing of  Crowds,  etc. — It  has  been  held  that  if  a  passenger  is  injured 
by  the  surging  of  a  crowd,  while  passing  through  a  gateway  to  a 
train,  the  carrier  will  be  liable,  if  it  has  not  exercised  ordinary  care 
to  provide  a  suitable  force  of  officers  and  employes  to  direct  the 
movement  of  the  throng  ;^^  and  this  will  be  especially  true  where  the 
carrier  has  invited  and  collected  the  crowd,  by  extra  advertisements 
of  low  rates  ;'^  and  whether  a  railroad  company  has  furnished  a 
sufficient  number  of  guards  at  its  station  to  keep  a  crowd  under 
reasonable  control  and  to  prevent  the  passengers  from  injuring  each 
other,  has  been  held  to  be  a  question  of  fact  for  a  jury.'^  On  the 
other  hand,  it  has  been  held  that  a  street  car  company  is  not  liable 
for  the  conduct  of  passengers  who  push  a  boy  off  a  platform  as  they 
crowd  out  of  a  car,  unless  the  conduct  of  the  passengers  was  unusual 

'^  Ante,  §  2744.  conductor  of  a  street  car,  who  is 

°°  Pounder  v.  Northeastern  R.  Co.,  notified  by  several  passengers  carry- 
L.  R.  (1892)  1  Q.  B.  385;  s.  c.  11  Rail,  ing  packages  that  they  desire  to  he 
&  Corp.  L.  J.  278.  The  plaintiff  was  transferred  at  a  specified  point, 
what  was  known  in  Durham  as  a  which  is  a  dangerous  place,  to  the 
"candy  hall  man,"  that  is,  a  man  en-  knowledge  of  the  company,  because 
gaged  in  the  business  of  evicting  of  a  large  number  of  vehicles  con- 
pitmen  from  their  houses.  For  this  stantly  passing,  and  because  pas- 
reason  he  had  incurred  the  ill  will  sengers  are  hurried  in  changing 
of  the  pitmen,  by  whom  he  was  as-  from  one  car  to  another, — is  guilty 
saulted  while  riding  with  them  as  of  negligence  in  leaving  the  car  just 
a  fellow  passenger.  before  such  point  is  reached,  in  con- 

"  Taylor  v.  Pennsylvania  Co.,   50  sequence  of  which  a  passenger  while 

Fed.  Rep.  755.  alighting    is    kicked    and    forcibly 

"^  Taylor  v.   Pennsylvania  Co.,   50  pushed  forward  from  behind  by  a 

Fed.  Rep.  755.  passenger  carrying  bundles:     Bald- 

"  Illinois  &c.  R.  Co.  v.  Treat,  75  win  v.   Fair  Haven  &c.   R.   Co.,   68 

111.  App.  327.    A  very  careful  and  Conn.  567;  s.  c.  37  Atl.  Rep.  418. 
conservative  court  has  held  that  a 
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and  disorderly,  and  could  have  been  prevented  by  the  persons  in 

charge.^* 

§  3096.  Duty  to  Protect  Passengers  against  an  Insane  Passenger. — 

It  has  been  well  held  that  a  railway  carrier  of  passengers  must,  upon 
learning  that  an  unattended  and  unguarded  passenger  upon  its  cars 
is  dangerously  insane,  so  long  as  he  is  on  the  train,  do  whatever  in 
the  way  of  restraint  or  isolation  is  reasonably  demanded  for  the 
safety  and  comfort  of  the  other  passengers,  and  may  exercise  such 
restraint,  although  his  conduct  does  not  seem  to  indicate  that  he  will 
probably  do  violence  to  those  around  him;''^  and  that,  in  order  to 
charge  such  a  carrier  with  the  duty  of  restraining  an  insane  passen- 
ger upon  its  train,  it  is  not  necessary  that  the  carrier  should  foresee 
that  if  the  insane  person  is  not  restrained,  he  will  kill  another  passen- 
ger, but  it  is  sufficient  that  the  situation  is  such  that  the  carrier  ought 
to  foresee  a  reasonable  possibility  of  injury  to  other  passengers.  Con- 
sequently, if  such  a  carrier,  with  knowledge  of  his  actual  condition, 
accepts  as  a  passenger  a  dangerous  lunatic  liable  at  any  moment  to  be 
seized  with  a  homicidal  frenzy,  without  taking  sufficient  precautions 
to  protect  the  other  passengers  from  his  attack,  or  fails  to  take  such 
precautions  after  notice  of  his  condition,  it  will  be  liable  for  the  death 
of  a  passenger  from  an  attack  made  by  him.""'  Affirming  the  decision 
just  cited,  the  United  States  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  expresses  the  true  doctrine  by  saying  that  it  is  the  iirst  and 
highest  duty  of  the  conductor  of  a  railroad  train,  knowing  or  having 
reason  to  believe  that  a  passenger  is  a  dangerous  lunatic,  to  take  proper 
action  at  once  for  the  security  and  protection  of  other  passengers 

"  Randall  v.  Frankf  ord  &c.  R.  Co.,  ^  Meyer  v.  St.  Louis  &c.  R.  Co., 
139  Pa.  St.  464.  It  has  been  held  that  54  Fed.  Rep.  116;  s.  c.  47  Alb.  L.  J. 
a  street  railroad  company  is  not  lia-  344.  In  this  case  it  was  held  that 
ble  for  injuries  to  a  female  passen-  the  railway  carrier  was  not  bound 
ger,  able  to  travel  without  an  attend-  to  provide  keepers  or  other  means 
ant,  caused  by  the  other  passengers  of  restraint  in  anticipation  of  one  of 
jostling  and  pushing  her,  and  by  one  its  passengers  becoming  insane 
of  them  stepping  on  her  dress  as  she  while  on  the  journey.  If  such  an 
was  alighting,  where  the  conductor  event  should  occur  after  the  jour- 
was,  at  the  time,  assisting  a  child  ney  had  begun,  it  would  be  the  duty 
which  was  in  her  care,  to  alight:  of  the  carrier  to  refuse  to  carry  the 
Furgason  v.  Citizens'  St.  R.  Co.,  16  passenger  further  than  might  be 
Ind.  App.  171;  s.  c.  44  N.  E.  Rep.  necessary  to  place  him  in  the  keep- 
936.  ing  of  a  proper  oflBcer,  and  to  use 

°°  See,  as  to  this  duty,  Richmond  all  reasonable  care  to  prevent  him 

&c.  R.  Co.  V.  Jefferson,  89  Ga.  554;  from  doing  injury  to  other  passen- 

s.  c.  17  L.  R.  A.  571;  St.  Louis  &c.  gers   in   the   meantime:     Meyer   v. 

R.  Co.  V.  Mackie,  71  Tex.  491;  s.  c.  St.  Louis  &c.  R.  Co.,  10  TJ.  S.  App. 

1  L.  R.  A.  667;  Louisville  &c.  R.  Co.  667;  s.  c.  54  Fed.  Rep.  116;  4  C.  C. 

V.  Finn,  16  Ky.  L.  Rep.  57;  and  note  A.  221. 
to  Illinois  &c.  R.  Co.  v.  Minor,  16 
L.  R.  A.  627. 
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against  his  violence;  and  that,  failing  to  discharge  such  duty,  it  is 
clearly  his  duty  to  communicate  to  other  passengers  the  facts  within 
his  knowledge  showing  or  tending  to  show  that  they  are  riding  in  a  car 
with  a  violently  insane  man,  under  no  guard  or  restraint,  to  the  end 
that  they  may  themselves  take  suitable  precautions  for  their  safety."' 

§  3097.  Liability  for  Taking  on  Board  Passengers  Pursued  by  a 
Mob. — Manifestly,  a  railroad  company  will,  under  the  operation  of 
the  rule  under  consideration,  become  liable  if  it  stops  at  a  place  other 
than  the  regular  station,  for  the  purpose  of  taking  on  board  passen- 
gers pursued  by  a  mob,  during  such  a  state  of  public  excitement  that 
similar  mobs  are  likely  to  gather  at  the  future  stopping  places  of  the 
train,  and,  in  their  attempts  to  seize  the  fugitives,  kill  or  injure 
other  passengers."^  Notwithstanding  the  existence  of  a  statute  which 
authorizes  the  conductors  of  railway  trains  to  remove  disorderly 
passengers  and  to  arrest  any  person  committing  a  crime  on  the  train,"" 
railroad  companies  are  under  no  obligation  to  carry  upon  their  trains 
a  force  of  men  large  enough  to  repel  the  attacks  of  outside  mobs.  If 
a  mob  of  strihers  is  so  large  as  to  overpower  the  officers  of  the  train, 
the  duty  of  protecting  the  passengers  against  so  large  a  body  of 
rioters  rests  upon  the  civil  authorities,  and  not  upon  the  railroad 
corporation.'^''  The  conclusion  seems  to  be  that  a  railroad  company 
will  not  be  liable  in  damages  to  a  passenger  for  injuries  received  in 
consequence  of  moi  violence  while  being  transported  upon  its  train, 
if  the  company  is  without  the  power  to  prevent  the  injury,  by  means 
of  the  ordinary  force  of  men  employed  on  the  train.'^ 

§  3098.  Duty  to  Protect  Colored  Passengers. — It  does  not  need  a 
judicial  decision  to  point  to  the  conclusion  that  a  colored  passenger 
upon  a  railway  train  is  entitled  to  the  same  protection  against  drunken 
and  violent  men  seeking  to  molest,  outrage  and  humiliate  him,  as  is 
a  white  passenger;  that  this  protection  must  be  afforded  by  the  con- 
ductor, to  the  extent  of  all  the  power  with  which  he  is  clothed  by  the 
company  or  by  the  law;  and  that  his  failure  to  afford  it,  when  he 
has  knowledge  that  there  is  occasion  for  his  interference,  may  sub- 
ject the  company  to  liability  in  damages.''^    At  the  same  time,  the 

^  St.  Louis  &c.  R.  Co.  V.  Meyer,  40  ™  Chicago  &c.  R.  Co.  v.  Pillsbury, 

U.  S.  App.  554;  s.  c.  23  C.  C.  A.  100;  123  111.  9;  s.  c.  6  West.  Rep.  790. 

77  Fed.  Rep.  150.  "  Chicago  &c.  R.  Co.  v.  Pillsbury, 

"Chicago  &c.  R.  Co.  v.  Pillshury,  123   111.  9;    s.   c.   6  West.   Rep.   790. 

123   111.   9;    s.   c.   14   N.   E.   Rep.   22  Compare    Pounder   v.    Northeastern 

(Sheldon,     C.  J.,  and  Magruder,  J.,  R.  Co.,  L.  R.  (1892)  1  Q.  B.  385;  s.  c. 

dissenting).  11  Rail.  &  Corp.  L.  J.  278. 

™  Hurd  111.  Rev.  Stat,  1885,  p.  948,  '=  Richmond  &c.  R.   Co.  v.   JefCer- 

S  105.  son,  89  Ga.  554;  s.  c.  17  L.  R.  A.  571; 
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prejudice  against  that  unfortunate  race  is  still  such,  in  some  portions 
of  our  country,  that  the  carrier  may,  on  particular  occasions,  have 
•great  difficulty  in  discharging  this  duty.  This  may  be  illustrated 
by  a  case  where  a  colored  man,  having  a  first-class  ticket  on  a  steamer, 
tooTc  Ms  seat  at  the  supper  table  at  which  white  passengers  were 
seated.  He  was  requested  to  remove  to  another  table,  but  refused  to 
do  so.  Thereupon,  all  the  white  passengers  went  to  another  table 
at  the  request  of  the  captain.  Afterwards  the  colored  passenger  was 
assaulted  by  one  white  passenger,  and  then  by  others.  In  conse- 
quence of  this,  he  remained  in  the  saloon  all  night,  without  retiring, 
and  got  off  at  another  stopping  place,  before  reaching  his  destination. 
The  proof  failed  to  satisfy  the  learned  Federal  judge  who  tried  the 
case,  that  the  officers  of  the  steamer  did  not  do  all  in  their  power  to 
protect  him,  and  they  testified  that  they  did.  It  was  therefore  held 
that  he  could  not  recover  damages  from  the  carrier  ;^^  but  whether 
this  was  well  held  may  be  regarded  as  doubtful.  In  another  case, 
which  seems  to  have  been  better  decided,  the  plaintiff,  a  colored 
woman,  with  two  other  persons  of  her  race,  took  seats  in  the  smoking 
car  of  defendant's  train.  Two  cars  of  the  train  had  been  set  apart 
for  colored  persons,  and  to  one  of  these  cars  the  conductor  advised 
these  people  to  go.  They  said  that  they  preferred  to  remain  where 
they  were,  and  the  conductor  did  not  insist,  though  he  repeated  his 
advice  on  one  or  two  occasions,  when  he  saw  that  their  presence  was 
obnoxious  to  the  white  persons  of  the  car,  and  that  there  was  a  likeli- 
hood of  trouble.  The  trouble  finally  culminated  in  an  assault  upon 
plaintiff  and  her  companions  by  certain  of  the  white  passengers.  It 
was  held  that  the  railroad  company  was  liable;  that  the  conductor 
should  either  have  enforced  his  request  that  these  colored  persons 
should  go  to  the  cars  set  apart  for  them,  or  should  have  protected 
them,  he  having  ample  means  to  do  so.'*  Where  a  statute  exists 
separating  white  and  colored  passengers  into  different  cars,  and  im- 
posing a  penalty  upon  the  railroad  company  for  allowing  white  pas- 
sengers to  ride  in  cars  set  apart  for  the  use  of  colored  passengers, — 
if  a  white  passenger  is  allowed  to  ride  in  such  a  car,  and,  while  so 
riding,  insults  a  colored  woman  who  is  a  passenger  therein,  she  will 
have  an  action  for  damages  against  the  railroad  company,  which  will 


52  Am.  &  Eng.  Rail.  Cas.  438;    16  R.  Co.  v.  Miller,  9  Tex.  Civ.  App. 

S.  E.  Rep.  69;   Quinn  v.  Louisville  104;  s.  c.  28  S.  W.  Rep.  233;  writ  of 

&c.  R.  Co.,  98  Ky.  231;  s.  c.  17  Ky.  error  denied  in  87  Tex.  430;  s.  c.  29 

L.    Rep.    811;    32    S.   W.    Rep.    742;  S.  W.  Rep.  235. 

Wood  v.  Louisville  &c.  R.  Co.,  101  "  McGuinn  v.  Forbes,  37  Fed.  Rep. 

Ky.  703;  s.  c.  19  Ky.  L.  Rep.  924;  8  639. 

Am.  &  Eng.  Rail.  Cas.  (N.  S.)  711;  "Britton  v.  Atlanta  &c.  R.  Co.,  88 

42  S.  W.  Rep.  349;  International  &c.  N.  C.  536;  s.  c.  43  Am.  Rep.  749. 
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not  be  defeated  by  the  fact  that  the  conductor  did  not  know  that  the 
white  passenger  intended  to  misbehave  himself.''°  In  the  same  State, 
in  an  action  by  a  colored  woman,  it  has  been  he^  that  if,  in  con- 
travention of  the  statute,  a  railroad  company,  through  its  servants, 
permits  a  drunken  white  man  to  enter  a  compartment  set  apart  for 
colored  people,  and  such  colored  passenger  there  riding  is  subjected  to 
annoyance  and  insult  from  his  profane  and  indecent  language,  she 
may  recover  damages,  although  the  trainmen  did  not  know  what  was 
taking  place  within  the  car.'"  On  the  other  hand,  if  a  colored  person 
persists  in  riding  in  a  car,  or  in  a  compartment  of  a  car  set  apart  for 
the  use  of  whites,  where  the  statute  law  requires  the  two  races  to  be 
kept  separate  on  railway  trains,  the  railway  company  will  have  the 
right,  and  will  be  under  the  duty,  of  removing  such  colored  passen- 
ger to  the  car  or  compartment  set  apart  for  colored  persons ;  but  this 
removal  must  be  done  without  unnecessary  or  excessive  force  or  vio- 
lence; and  where,  in  effecting  such  a  removal  of  a  colored  woman, 
unnecessary  force  was  used  by  a  person  called  upon  by  the  conductor 
to  assist  Tiim,  the  railway  company  was  liable  for  damages  which 
were  the  proximate  result  of  the  use  of  the  unnecessary  and  excessive 
force.'' 

§  3099.  Duty  to  Protect  Second-Class  Passengers. — Passengers  who 
travel  in  second-class  cars,  or  in  second-class  compartments  of  vessels, 
are  entitled,  at  the  hands  of  the  carrier,  to  the  same  protection  from 
violence,  insult  and  fraud,  at  the  hands  of  other  passengers,  of  in- 
truders, or  of  the  carrier's  own  servants,  to  which  first-class  passengers 
are  entitled.'* 


"  Quinn  v.  Louisville  &c.  R.  Co.,  98  failure,  he  Is  entitled  to  recover,  is 

Ky.  231;  s.  c.  17  Ky.  L.  Rep.  811;  32  properly  refused  where  the  evidence 

S.  W.  Rep.  742.  shows  that  the  plaintiff  was  injured 

"  Wood  v.   Louisville  &c.  R.   Co.,  hy  another  passenger  after  he  had 

101  Ky.  703;    s.  c.   19  Ky.  L.  Rep.  been    requested    by    the    conductor, 

924;    8  Am.  &  Eng.  Rail.  Cas.    (N.  and  had  refused,  to  go  into  another 

S.)  711;  42  S.  W.  Rep.  349.  car    on    account    of    his    boisterous 

"  International  &c.  R.  Co.  v.  Mil-  conduct:     Royston  v.  Illinois  &c.  R. 

ler,  9  Tex.  Civ.  App.  104;    s.  c.   28  Co.,  67  Miss.  376;  s.  c.  7  South.  Rep. 

S.  W.  Rep.   233;    writ  of  error  de-  320. 

nied    87   Tex.    430;    s.   c.    29    S.   W.         "This   general   proposition   is   so 

Rep.  235.    It  has  been  held  that  an  plain  as  not  to  need  any  authority 

instruction  to  the  effect  that,  as  the  in  support  of  it;   but  see  St.  Louis 

law    requires   separate   accommoda-  &c.  R.  Co.  v.  Mackie,  71  Tex.  491;  s. 

tions  on  the  railway  trains  for  the  c.  1  L.  R.  A.  667   (where  a  railway 

white  and  colored  races,  if  the  com-  carrier  was  held  liable  for  failing 

pany  had  not  provided  separate  cars  to    suppress    vulgar    and    offensive 

for   them,   and   the   injuries   which  language  and  other  misconduct,  to 

plaintiff,  a  colored  man,  sustained,  one  who  had  been  injured   or  in- 

were  the  proximate  result  of  such  suited  in  consequence  thereof). 
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§  310d.  Extent  of  tMs  Duty  at  Kailway  Stations.''' — ^A  railroad 
company  is  under  the  same  general  duty  of  protecting  its  passengers 
from  violence,  insult,  and  fraud,  whether  at  the  hands  of  other  pas- 
sengers, or  of  intruders,  or  of  the  company's  own  servants  while  • 
waiting  at  its  station  to  take  its  train,  that  rests  upon  it  after  the 
passenger  has  boarded  its  train.^"  But  the  company  is  not  an  insurer 
in  favor  of  one  waiting  or  intending  passenger,  against  the  conse- 
quences of  the  misconduct  of  others,  but  is  liable  only  where  it  has 
been  guilty  of  some  fault  in  failing  to  protect  the  injured  passenger.^^ 
The  meaning  is  that  the  railroad  company  will  not  be  held  liable  to 
the  injured  passenger,  unless  the  company  had  notice  that  the  outrage 
was  intended,  or  unless  it  was  reasonably  to  be  expected.  Here,  as 
in  other  cases,**^  the  railroad  company  will  not  be  held  answerable 
for  failing  to  prevent  a  sudden  and  unexpected  injury  visited  upon  a 
passenger  by  another  passenger,  or  by  a  third  person.  Thus,  it  has 
been  held  that  a  railroad  company  is  not  liable  in  damages  at  the  suit 
of  a  female  passenger,  on  account  of  obscene  and  profane  language, 
indecent  exposure  of  the  person,  and  other  disorderly  conduct,  by 
intruders  at  the  station  while  the  plaintiff  was  awaiting  the  arrival  of 
the  train,  when  it  was  not  shown  that  the  company  had  notice  of  any 
facts  which  justified  the  expectation  of  such  an  outrage.*^  But  the 
habitual  misconduct  of  the  third  person, — for  example,  a  cabman, — 
at  or  about  the  station  of  the  railway  company,  may  be  such  as  to 
charge  the  company  with  notice  that  he  is  liable  to  maltreat  passen- 
gers, and  to  make  it  the  duty  of  the  company  to  extend  special  protec- 
tion to  them  against  the  consequences  of  his  misconduct ;  and  whether 
Tiis  habit  of  misconducting  himself  as  against  passengers  was  so 
notorious  that  the  railway  company  had,  or  should  have  had,  knowl- 
edge of  it,  was  held  a  question  of  fact  for  the  jury}*  But  it  is  not  to 
be  inferred  from  this  that  the  limit  of  the  duty  of  the  railroad  com- 
pany is  to  protect  from  physical  violence  persons  who  are  waiting 
in  the  waiting-room  of  its  station  to  take  a  train.  It  may,  for  ex- 
ample, become  liable  to  a  woman  for  failing  to  protect  her  from 
abuse  and  insult  while  so  waiting,  although  she  may  not  at  the  time 
have  purchased  her  ticket.*' 

"This  section  is  cited  in  §  2640.  "« Batten  v.  South  &c.  R.  Co.,  77 

"Texas  &c.  R.  Co.  v.  Jones  (Tex.  Ala.  591;  s.  c.  54  Am.  Rep.  80. 

Civ.  App.),  39  S.  W.  Rep.  124;  s.  c.  "Exton  v.  Central  R.  Co.,  63  N.  J. 

1  Am.  Neg.  Rep.  531   (no  off.  rep.);  L.  356;  s.  c.  46  Atl.  Rep.  1099;  afl'g 

Bxton  V.  Central  R.  Co.,  63  N.  J.  L.  s.  c.  62  N.  J.  L.  7;  42  Atl.  Rep.  486 

356;  s.  c.  46  Atl.  Rep.  1099;  aff'g  s.  (cabmen  were  in  the  habit  of  scuf- 

c.  62  N.  J.  L.  7;  42  Atl.  Rep.  486.  fling  in  passage-way  leading  from 

"Texas  &c.  R.  Co.  v.  Pierce,  10  ticket  office  to  baggage  room). 

Tex.  Civ.  App.  429;   s.  c.  30  S.  W.  ""Texas  &c.  R.  Co.  v.  Jones  (Tex. 

Jlep.  1122.  Civ.  App.),  39  S.  W.  Rep.  124;  s.  c. 

"Ante,  §  3093.  1  Am.  Neg.  Rep.  531  (no  off.  rep.), 

557 


3  Thomp.  Neg.]         carriers  of  passengers. 

§  3101.  This  Duty  Extends  to  Protecting  Passengers  against  the 
Carrier's  own  Servants.^" — ^As  we  shall  more  fully  see,"  the  duty 
under  which  a  carrier  of  passengers  stands,  of  carrying  his  passengers 
safely,  extends  to  protecting  them  against  the  violence,  abuse  or  other 
misconduct  of  the  carrier's  own  servants.  This  duty  has  even  been 
regarded  as  resting  upon  a  higher  plane  than  the  duty  of  protecting 
the  passenger  against  strangers ;  and  it  has  been  said  that  for  a  failure 
to  perform  it  the  carrier  ought  to  make  the  amplest  reparation.^*  On 
the  other  hand,  on  a  theory  somewhat  analogous  to  the  doctrine  of 
contributory  negligence,  or  perhaps,  under  the  operation  of  the  maxim 
volenti  nan  fit  injuria, — if  the  passenger,  by  his  &wn  misbehavior, 
provokes  an  encounter  between  himself  and  a  servant  of  the  carrier, 
the  carrier  will  not  be  responsible  to  the  passenger  for  the  results  of 
that  encounter.** 

§  3102.  Whether  the  Carrier  has  Performed  this  Police  Duty  a 
Question  for  a  Jury. — Whether  the  carrier  has  acted  reasonably  and 
properly  in  the  discharge  of  the  duty  which  the  law  usually  puts  upon 
him  to  the  end  of  protecting  his  passengers,  will,  in  general,  depend 
upon  the  consideration  of  a  variety  of  circumstances,  and  it  is  there- 
fore generally  a  question  for  a  jury.  For  instance,  it  has  been  held 
a  question  for  a  jury  whether  the  carrier  has  provided  a  sufficient 
number  of  officers  for  the  protection  of  his  passengers.^"  So,  in  a 
case  where  a  passenger  was  injured  by  the  accidental  discharge  of  a 
gun  which  fell  from  the  hands  of  a  soldier,  who  was  engaged  in  a 
scuiHe,  and  who  was  one  of  a  large  body  of  soldiers  that  had  embarked 
upon  the  defendant's  boat, — ^many  of  them  drunken  and  disorderly, 
though  in  charge  of  their  oflQcers  and  a  guard, — Shipman,  J.,  left  it 
to  the  jury  to  say  whether  the  officers  of  the  boat  exercised  the  utmost 
care  in  attempting  to  quell  the  disorder,  or  in  informing  the  pas- 
sengers of  the  character  of  the  men  and  of  the  danger  of  coming  in 
contact  with  them."^ 

'"This  section  is  cited  in  §  3187.     53  Hun   (N.  Y.)  414;   s.  c.  24  N.  Y. 
"^Post,  §§  3184,  3186.  St.  Rep.  754;  6  N.  Y.  Supp.  382. 

«*  Southern  Kansas  R.  Co.  v.  Rice,        "  Holly  v.  Atlanta  Street  R.  Co., 
38  Kan.  398;  s.  c.  16  Pac.  Rep.  817.        61  Ga.  215;  s.  c.  7  Reporter  460. 
«•  Scott  V.  Central  Park  &a  R.  Co.,        "  Flint  v.  Norwich  &c.  Transp.  Co., 

34  Conn.  554. 
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CHAPTER  XCV. 

REGULATIONS    OF    THE    CAEEIEE. 

Art.     I.     In  General,  §§  3104-3116. 

Art.    II.     Validity  of  Various  Police  Regulations,  §§  3119-3138. 

Art.  III.     Eegulations  Eespecting  the  Purchase  of  Tickets  and  the 

Payment  of  Pares,  §§  3141-3150. 
Art.  IV.     Eegulations  Eespecting  Passengers  on  Freight  and  Stock 

Trains,  §§  3153-3158. 


Article  I.     In  General. 


Section 

3104.  Carrier  may  establish  reason- 

able regulations. 

3105.  What  necessary  to  the  valid- 

ity of  such  regulations. 

3106.  Such  regulations  must  be  rea- 

sonable. 

3107.  Reasonableness  of  such  regu- 

lations a  question  of  law. 

3108.  Confusing    theories    on    this 

question. 

3109.  To     what    extent    passengers 

chargeable    with    notice    of 
carrier's  regulations. 

3110.  Analogous  doctrine  in  regard 

to    corporate    by-laws    and 
ordinances. 


Section 

3111.  When    such    knowledge    does 

not    excuse    negligence    of 
passenger. 

3112.  Posting  of  rules  and  regula- 

tions in  the  cars. 

3113.  Carrier  must  afford  passenger 

a  reasonable  opportunity  to 
comply  with  regulations. 

3114.  Power    of    station    agents    to 

establish  regulations. 

3115.  Effect   of   the    habitual   viola- 

tion of  its  rules  by  the  car- 
rier. 

3116.  Custom   or  usage   created  by 

course  of  conduct. 


§  3104.    Carrier  may  Establish  Eeasonable  Regulations. — It  is  a 

settled  rule  of  law  that  a  common  carrier  of  passengers  may  make 
reasonable  and  lawful  regulations  for  the  conduct  of  his  business,  and 
that  passengers  must  conform  to  them.^     Assuming  the  validity  of 


'  Dickerman  v.  St.  Paul  &c.  Co., 
44  Minn.  433;  Boster  v.  Chesapeake 
&c.  R.  Co.,  36  W.  Va.  318;  s.  c.  15 
S.  E.  Rep.  158;  Poole  v.  Northern 
&c.  R.  Co.,  16  Or.  261;  s.  c.  19  Pac. 
Rep.  107;  Day  v.  Owen,  5  Mich.  520; 
s.  c.  Thomp.  Carr.  Pass.  306;  Bass 
V.  Chicago  &c.  R.  Co.,  36  Wis.  450; 
s.  c.  Thomp.  Carr.  Pass.  311;    Chi- 


cago &c.  R.  Co.  V.  Parks,  18  111.  460; 
s.  c.  Thomp.  Carr.  Pass.  319;  Duling 
V.  Philadelphia  &c.  R.  Co.,  66  Md. 
120;  s.  c.  5  Cent.  Rep.  570;  Kirby  v. 
Western  Union  Tel.  Co.,  7  S.  D.  623; 
s.  c.  30  L.  R.  A.  621;  65  N.  W.  Rep. 
37;  Louisville  &c.  R.  Co.  v.  Turner, 
100  Tenn.  213;  s.  c.  47  S.  W.  Rep. 
223;   Church  v.  Chicago  &c.  R.  Co., 
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the  regulations  which  the  carrier  has  made  for  the  transaction  of 
his  business  and  the  discharge  of  his  public  duties,  passengers  who 
enter  into  contracts  of  transportation  with  him,  as  by  purchasing  a 
passage  ticket,  impliedly  agree  to  sumbit  to  such  reasonable  rules 
and  regulations  as  the  carrier  may  have  made  affecting  the  execution 
of  the  contract, — such,  for  example,  as  regulations  concerning  the 
running  of  the  carrier's  trains  and  the  route  which  they  shall  take. 
This  statement  will  apply  to  regulations  embraced  in  schedules  pre- 
scribing the  time  for  the  starting  and  the  running  of  railway  trains, 
and  the  places  along  the  route  at  which  particular  trains  shall  stop.^ 
It  follows,  from  the  foregoing  statement,  that  if  a  passenger  would 
hold  a  railway  company  to  the  full  measure  of  its  responsibility  for 
his  safe  carriage,  he  must  conform  to  all  reasonable  rules  which  the 
company  may  make  looking  to  the  safety  of  its  passengers,^  in  so 
far  as  the  conditions  will  permit,  where  he  has  notice  of  them,  or 
where  the  circumstances  are  such  as  to  make  it  his  duty  to  acquire 
notice  of  them.^  Hence,  if  the  passenger  is  injured  in  consequence 
of  the  violation  of  a  rule  of  the  carrier  designed  to  promote  his  safety, 
of  the  existence  of  which  rule  he  knew  or  ought  to  have  known,  and  if 
his  violation  of  the  rule  is  the  proximate  cause  of  the  injury  received 
by  him, — he  can  not  recover  damages  from  the  carrier.^  It  has  been 
reasoned  that  the  right  to  be  carried  by  a  common  carrier  of  passen- 
gers is  a  right  superior  to  the  rules  and  regulations  of  the  carrier, 
and  can  not  be  affected  by  them;  but  the  accommodation  of  passen- 
gers^ while  being  transported,  is  subject  to  such  rules  and  regula- 
tions as  the  carrier  may  make,  provided  they  be  reasonable.  Such 
rules  and  regulations  must,  however,  have  for  their  object  the  ac- 
commodation of  passengers  generally,  and  they  must  be  of  a  perma- 
nent nature,  and  not  made  for  a  particular  occasion  or  emergency.'' 

§  3105.    What  necessary  to  the  Validity  of  such  Regulations.'^ — 

There  is  scarcely  any  room  to  doubt  that  the  validity  of  the  regula- 
tions of  a  common  carrier  of  passengers,  especially  of  an  incorporated 
carrier,  is  tested  by  the  same  rules  which  are  applied  in  determining 


6  S.  D.  235;  s.  c.  26  L.  R.  A.  616;  60  =  Downey  v.  Chesapeake  &c.  R.  Co., 

N.  "W.  Rep.  854;    Downey  v.  Chesa-  28  W.  Va.  732. 

peake   &c.   R.   Co.,   28   W.   Va.   732;  *Lake  Shore  &c.  R.  Co.  v.  Kelsey, 

Lake    Shore   &c.   R.   Co.   v.   Kelsey,  180  111.  530;  s.  c.  54  N.  E.  Rep.  608; 

180  111.  530;  s.  c.  54  N.  B.  Rep.  608;  aff'g  s.  c.  76  111.  App.  613. 

aff'g  s.  c.  76  111.  App.  613;   Gulf  &c.  "Vol.  II,  §  1763.     For  various  il- 

R.  Co.  V.  Moody,  3  Tex.  Civ.  App.  lustrations  of  the   above  principle, 

622;  s.  c.  30  S.  W.  Rep.  574.  see  ante,  §  2942,  et  seg. 

=  Duling    V.    Philadelphia    &c.    R.  °Day  v.  Owen,  5  Mich.  520;   s.  c. 

Co.,  66  Md.  120;   s.  c.  5  Cent.  Rep.  Thomp.  Carr.  Pass.  306. 

570.  '  This  section  is  cited  in  §  3109. 
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the  validity  of  the  hy-laws  of  private  corporations,  and  the  ordinances 
of  municipal  corporations.  Those  rules,  in  their  application  to  cor- 
porate by-laws,  are  that  a  by-law  must  be  certain/  that  it  must 
operate  equally  upon  all  to  whom  it  applies;"  that  it  must  not  be 
contrary  to  the  charter,^"  or  to  the  articles  of  association  of  the  cor- 
poration,^^ or  to  the  constitution,  or  to  the  common  or  the  statute  law 
of  the  State,^^  nor  retroactive,^*  nor  violative  of  vested  rights,^*  nor  in 
restraint  of  trade,^"^  nor  unreasonable,^"  nor  contrary  to  good  morals 
or  public  policy.^^ 

§  3106.  Such  Eegulations  must  be  Reasonable. — Keeping  in  view 
the  fact  that  nearly  all  carriers  of  passengers  are  now  incorporated, 
and  that  there  is  a  strict  resemblance,  in  respect  of  their  validity,  be- 
tween the  by-laws  of  a  corporation  and  the  regulations  of  an  incor- 
porated carrier  adopted  for  the  conduct  of  its  business,  we  may  dwell 
for  a  moment  on  the  general  consideration  that  corporations  have  none 
of  the  elements  of  sovereignty;  that  they  can  not  go  beyond  the 
powers  granted  to  them ;  that  they  must  exercise  their  granted  powers 
in  a  reasonable  manner;  and  that,  whether  they  have  in  a  given  in- 
stance exercised  them  reasonably  or  unreasonably,  is  a  question  which 
it  is  competent  for  the  judicial  courts  to  decide.^*  It  is  therefore  a 
principle  of  the  common  law,  running  back  so  far  that  its  origin 
can  not  be  found,  that  the  by-laws  of  a  corporation  will  be  set  aside 
lay  the  judicial  courts  when  deemed  unreasonable.^^    The  principle 

'  Goddard  v.  Merchants'  Exchange,  the  corporation  and  the  laws  of  the 

9  Mo.  App.  290,  295.  country.     It     can     make     no     rule 

'  Goddard  v.  Merchants'  Exchange,  which  is  contrary  to  law,  good  mor- 

fl    Mo.    App.    290,    295;    Stewart    v.  alsor  public  policy:"  Sayre  v.  Louis- 

Fathar   Matthew   Society,    41   Mich,  ville  &c.  Asso.,   1   Duv.    (Ky.)    143; 

67;   Cartan  v.  Father  Matthew  So-  s.  c.  85  Am.  Dec.  613;  citing  Ang.  & 

ciety,  3  Daly  (N.  Y.)  20;  People  v.  A.     Corp.,     §  335.    "Every     by-law 

Medical  Society,   24  Barb.    (N.  T.)  by  which  the  benefit  of  the  corpora- 

570.  '  tion  is  advanced  is  a  good  by-law 

'°1  Thomp.  Corp.,  §  1011.  for  that  very  reason;  that  being  the 

"1  Thomp.  Corp.,  §  1015.  true  touchstone  of  all  by-laws:"  Lon- 

"1  Thomp.  Corp.,  §  1019;   Kirby  don  City  v.  Vanacker,   Carth.   480, 

V.  Western  U.  Tel.  Co.,  7  S.  D.  623;  482,  per  Lord  Holt,  C.  J. 
s.  c.  30  L.  R.  A.  621;  65  N.  W.  Rep.        "Com.     v.     Worcester,     3     Pick. 

37.  (Mass.)  461,  473;  St.  Louis  v.  Weber, 

"  1  Thomp  Corp.,  §  1019.  44  Mo.  547. 

"  1  Thomp.  Corp.,  §  1019.  "Com.   Dig.,   tit.   Franch.,  F.   10; 

"  1  Thomp.  Corp.,  §  1028.  Bac.  Abr.,  tit.  By-law;   2  Kyd  Corp. 

"1  Thomp.  Corp.,  §  1021.  95;  Sutton's  Hospital  Case,  10  Coke 

"Kirby  v.  Western  Union  Tel.  Co.,  Rep.  1,  31a;  London  v.  Vanacker,  1 
7  S.  D.  623;  s.  c.  30  L.  R.  A.  621;  65  Ld.  Raym.  498;  Rex  v.  Spencer,  3 
N.  W.  Rep.  37.  "The  power  of  a  Burr.  1828;  Norris  v.  Staps,  Hob. 
corporation  to  make  by-laws  for  the  211;  Feltmakers  v.  Davis,  1  Bos.  & 
government  of  its  members  does  not  P.  98,  100;  Palmetto  Lodge  v.  Hub- 
authorize  it  to  violate  law,  nor  to  bell,  2  Strobh.  L.  (S.  C.)  457;  s.  c. 
require  its  members  to  do  so.  The  49  Am.  Dec.  604;  Rex  v.  Richardson, 
power  is  limited  by  the  nature  of  1  Burr.  539;   Com.  v.  St.  Patrick's 
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applies  equally  to  private  and  public  corporations.  No  doubt  it  had 
its  origin  -when  nearly  all  corporations  were  municipal  in  character, 
and  in  the  earliest  cases  it  was  asserted  and  applied  in  respect  of 
municipal  hy-laws,  called  in  modern  times  ordvnances.^"  In  other 
words,  the  judge,  enlightened  by  his  knowledge  of  the  principles  of 
the  law  of  the  land,  will  assume  the  office  of  determining  what  is 
reasonable,  contrary  to  the  opinion  of  the  corporators  or  of  a  ma- 
jority of  them.  But  this  principle  has  its  limits.  If,  in  a  strictly 
private  association,  the  members  agree  among  themselves  that  a  par- 
ticular rule  is  reasonable,  the  same  not  being  opposed  to  the  law  in  the 
sense  of  being  immoral  or  criminal,  the  courts  will  give  effect  to  it  as 
a  private  contract,  and  will  not  set  it  aside  because  they  may  deem  it 
unreasonable.^^  Neither  can  a  by-law  be  set  aside  as  unreasonable 
by  the  judicial  courts,  when  it  is  within  the  powers  expressly  con- 
ferred u^pon  the  corporation;  for,  where  the  legislature,  by  a  valid 
and  constitutional  law,  have  declared  that  a  certain  thing  is  reason- 
able, the  courts  can  not  say  that  it  is  unreasonable.^^  Moreover,  be- 
fore a  court  will  declare  a  corporate  by-law  or  ordinance  unreasonable, 
its  unreasonableness  must  clearly  appear:  the  courts  will  not  look 


Society,  2  Binn.  (Pa.)  441;  s.  c.  4 
Am.  Dec.  453;  Com.  v.  Cain,  5  Serg. 
&  R.  (Pa.)  512;  St.  Luke's  Church 
v.  Mathews,  4  Desau.  (S.  C.)  578, 
585;  s.  c.  6  Am.  Deo.  619;  People  v. 
Medical  Soc,  24  Barb.  (N.  Y.)  570, 
574;  citing  2  Kent.  Com.  296.  "A 
by-law  must  be  reasonable,  and  for 
the  common  benefit;  it  must  not  be 
in  restraint  of  trade;  nor  ought  it 
to  impose  a  burden  without  an  ap- 
parent benefit:"  Commissioners  v. 
Gas  Co.,  12  Pa.  St.  318;  Budd  v. 
Multnomah  Street  R.  Co.,  15  Or.  413; 
s.  c.  3  Am.  St.  Rep.  169,  174.  See, 
on  this  subject,  Buffalo  v.  Webster, 
10  Wend.  (N.  Y.)  99;  Hudson  v. 
Thome,  7  Paige  (N.  Y.)  261;  Stokes 
V.  City  of  New  York,  14  Wend.  (N. 
Y.)  87. 

="  The  following  cases  assert  and 
illustrate  the  principle  that  munici- 
pal ordinances  will  be  set  aside  by 
the  judicial  courts  when  deemed  un- 
reasonable: Cape  Girardeau  v.  Ri- 
ley, 72  Mo.  220;  Tugman  v.  Chicago, 
78  111.  405;  Atkinson  v.  Goodrich 
Transp.  Co.,  60  Wis.  141;  Kirkham 
V.  Russell,  76  Va.  956;  Omaley  v. 
Freeport,  96  Pa.  St.  24;  Meyers  v. 
Chicago  &c.  R.  Co.,  57  Iowa  555; 
Gilham  v.  Wells,  64  Ga.  192;  Ex 
parte  Chin  Yan,  60  Cal.  78;  Clason 
V.  Milwaukee,  30  Wis.  316;  Dunham 
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V.  Rochester,  5  Cow.  (N.  Y.)  462; 
Com.  V.  Steffee,  7  Bush  (Ky.)  161; 
People  V.  Throop,  12  Wend.  (N.  Y.) 
183;  Mayor  v.  Beasly,  1  Humph. 
(Tenn.)  232;  s.  c.  34  Am.  Dec.  646; 
State  V.  Freeman,  38  N.  H.  426; 
Whyte  V.  Nashville,  2  Swan  (Tenn.) 
364;  Pedrick  v.  Bailey,  12  Gray 
(Mass.)  161;  Ex  parte  Frank,  52 
Cal.  606;  Kip  v.  Paterson,  26  N.  J. 
L.  298;  Dayton  v.  Quigley,  29  N.  J. 
Eq.  77;  Commissioners  v.  Gas  Co., 
12  Pa.  St.  318;  Fisher  v.  Harris- 
burg,  2  Grant  Cas.  (Pa.)  291;  Com. 
V.  Robertson,  5  Cush.  (Mass.)  438; 
Waters  v.  Leech,  3  Ark.  110;  Mayor 
V.  Winfield,  8  Humph.  (Tenn.)  707; 
Davis  V.  Anita,  73  Iowa  325.  See 
further,  as  to  the  validity  of  by- 
laws of  municipal  corporations, 
Floyd  V.  Commissioners,  14  Ga.  354; 
s.  c.  58  Am.  Dec.  559;  Tanner  v. 
Trustees,  5  Hill  (N.  Y.)  121;  s.  c. 
40  Am.  Dec.  337;  Mobile  v.  Yuille,  3 
Ala.  137;  s.  c.  36  Am.  Dec.  441;  Rob- 
inson v.  Mayor  &c.  of  Franklin,  1 
Humph.  (Tenn.)  156;  s.  c.  34  Am. 
Dec.  625;  and  see  note,  34  Am.  Dec. 
627,  et  seq. 

^  Kehlenbeck  v.  Logeman,  10  Daly 
(N.  Y.)  447. 

^  Haynes  v.  Cape  May,  50  N.  J.  L. 
55;  District  of  Columbia  v.  Wagga- 
man,  4  Mackey  (D.  C.)  328. 
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closely  into  mere  matters  of  judgment,  where  there  may  be  room 
for  a  reasonable  difference  of  opinion.^^  It  has  been  judicially  stated, 
in  respect  of  municipal  ordinances,  that  "an  ordinance,  general  in 
its  scope,  may  be  adjudged  reasonable  as  applicable  to  one  state  of 
fads,  and  unreasonable  when  applied  to  circumstances  of  a  different 
character.-'^  But  whether  this  principle  can  be  appealed  to  in  de- 
termining the  validity  of  the  by-law  of  a  private  corporation,  is  a 
question  on  which  we  are  not  enlightened  by  judicial  authority. 

§  3107.  Reasonableness  of  such  Regulations  a  ftuestion  of  Law.^^ — 

The  validity  of  a  corporate  by-law,  as  depending  upon  its  reasonable- 
ness or  otherwise,  is  a  pure  question  of  law,  and  is  not  to  be  sub- 
mitted to  a  jury.  Such  by-laws  may  be  set  aside  when,  in  the  opin- 
ion of  the  court,  they  are  unreasonable.^"  The  same  rule  applies  to 
the  regulations  of  railway  companies  or  other  public  carriers;  and, 
although  such  a  regulation  is  not  strictly  a  corporate  by-law,  yet 
whether  it  is  reasonable  and  hence  valid,  or  unreasonable  and  hence 
void,  is  a  question  of  law,  and  not  of  fact."  It  has  been  held  that 
the  question  of  the  reasonableness  of  a  rule  established  by  a  railway 
company  is  a  question  of  law  for  the  court,  where  the  facts  are  undis- 
puted;^* but  when  the  question  depends  upon  the  existence  of  par- 
ticular facts  and  circumstances,  it  is  said  to  be  a  question  for  the  jury, 
under  proper  instructions  from  the  court. ^*  It  will  be  observed 
that  this  rule  involves  nothing  more  than  the  substitution  of  the 
opinion  of  the  judge  for  that  of  the  governing  body  of  the  corpora- 
tion, in  determining  whether  a  corporate  by-law  is  to  stand  or  fall. 
The  rule  applies  to  the  by-laws,  more  usually  called  ordinances,  of 
municipal  corporations,  which  impose  penalties  for  prescribed  of- 
fenses: the  question  of  their  reasonableness  is  a  question  of  law.^" 

^' St.  Louis  V.  Weber,  44  Mo.  547.  423;    Vedder  v.   Fellows,   20   N.  Y. 

"  Knapp,  J.,  in  Nicoulin  v.  Low-  126.    At  the  same  time,  it  has  been 

ery,  49  N.  J.  L.  391.     See,  also,  Penn-  held  proper  to  admit  testimony  in 

sylvania  R.  Co.  v.  Jersey  City,  47  N.  regard  to  the  necessity  of  such  a 

J.  L.  286.  rule:      Illinois    Central    R.    Co.    v. 

^  This  section  is  cited  in  §  3121.  Whittemore,    supra.    But    whether 

^  Morris  &c.  R.  Co.  v.  Ayres,  29  N.  a   certain   regulation   of  a   railway 

J.  L.  393;    s.   c.   80  Am.  Dec.   215;  company  is  sufjlcient  for  the  preven- 

State  V.  Overton,  24  N.  J.  L.  435;  s.  tion  of  collisions,  has  been  held  a 

c.  61  Am.  Dec.  671;    Neler  v.  Mis-  question  for  a  jury:    Chicago  &c.  R. 

souri  &c.   R.   Co.,   12  Mo.   App.   26;  Co.  v.  McLallen,  84  111.  109,  116. 

Merz  v.  Missouri  &c.  R.  Co.,  14  Mo.  ^Old  Colony  R.  Co.  v.  Tripp,  147 

App.   459;    St.   Louis  v.   Weber,   44  Mass.  35;  s.  c.  33  Am.  &  Eng.  Rail. 

Mo.  547;   St.  Louis  v.  St.  Louis  R.  Cas.  488,  496;  Vedder  v.  Fellows,  20 

Co.,    14    Mo.    App.     221;     Com.    v.  N.  Y.  126,  131. 

Worcester,  3  Pick.  (Mass.)  461,  473.  ''"Pittsburgh  &c.  R.  Co.  v.  Lyon, 

"  State   V.    Overton,    24   N.   J.   L.  123  Pa.  St.  140;  s.  c.  10  Am.  St.  Rep. 

435;  s.  c.  61  Am.  Dec.  671;   Illinois  517. 

&c.  R.  Co.  V.  Whittemore,  43  111.  420,  '"  Kneedler  v.  Norristown,  100  Pa. 
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As  applied  to  a  regulation  of  a  carrier  of  passengers,  if  it  is  un- 
reasonable the  passenger  is  not  bound  to  comply  with  it;  but  he  may 
refuse  compliance,  stand  on  his  rights,  and  appeal  to  the  judicial 
courts.'^ 

§  3108.  Confusing  Theories  on  this  ftuestion. — Judicial  opinion 
has  not,  however,  been  uniform  upon  the  question  whether  the  rea- 
sonableness of  the  regulations  of  a  carrier  of  passengers  is  a  question 
of  law,  or  a  question  of  fact.  By  some  courts  it  is  held  to  be  a 
question  of  fact,'*  by  others  a  mixed  question  of  law  and  fact,'^  and 
by  others  a  question  of  law.^*  Thus,  it  is  said:  "The  reasonable- 
ness of  a  rule  or  regulation  is  a  mixed  question  of  law  and  fact,  to  be 
found  hj  the  jury  on  the  trial,  under  the  instructions  of  the  court. 
It  may  depend  on  a  great  variety  of  circumstances,  and  may  not  im- 
properly be  said  to  be  in  itself  a  fact  to  be  deduced  from  other  facts. 
It  is  not  to  be  inferred  from  the  rule  or  regulation  itself,  but  must 
be  shown  positively.'"^  "There  are  strong  reasons  why  the  reason- 
ableness of  railroad  regulations  should,  in  the  absence  of  any  positive 
proof  as  to  their  efEect,  be  submitted  to  the  court  as  a  question  of  law, 
rather  than  to  the  jury  as  one  of  fact.  Ordinarily,  jurors  are  not 
aware,  nor  can  they  readily  be  made  aware,  of  all  the  reasons  calling 
for  the  rule.  They  are  apt  to  listen  readily  to  any  allegations  of  in- 
juries on  railways.  What  one  jury  might  deem  an  inconvenient  rule, 
another  might  approve  as  judicious  and  proper.  There  would  be  no 
uniformity.'"'  There  is  great  force  in  this  last  utterance ;  and  though 
there  is  some  authority  to  the  effect  that  it  is  a  mixed  question  of  law 
and  fact,''  yet  the  weight  of  judicial  opinion  and  of  reason  makes 
it  a  question  of  law,  as  stated  in  the  preceding  section. 

§  3109.  To  what  Extent  Passengers  Chargeable  with  Notice  of 
Carrier's  Kegulations.'* — We  have  already  had  occasion  to  note  the 
close  resemblance,  if  not  the  substantial  identity,  subsisting  between 
what  is  usually  called  a  by-law  of  a  private  corporation  and  a  regu- 

St.  368;  s.  c.  45  Am.  Rep.  383;  Com-  Thomp.  Carr.  Pass.  11;  Du  Laurans 

missioner  v.  Northern  Liberties  Gas  v.  St.  Paul  &c.  "R.  Co.,  15  Minn.  49; 

Co.,  12  Pa.  St.  318;  Fisher  v.  Harris-  Bass  v.  Chicago  &c.  R.  Co.,  36  Wis. 

burg,  2  Grant  Cas.   (Pa.)  291;  Day-  450;  s.  c.  Thomp.  Carr.  Pass.  311. 

ton  V.  Quigley,  29  N.  J.  Bq.  77;    1  ^Hibbard  v.  New  York  &o.  R.  Co, 

Dill.  Mun.  Corp.,  4th  ed.,  §§  319,  320,  15  N.  Y.  455,  459;  Vedder  v.  Fellows, 

321.  20  N.  Y.  126. 

"'  Central  R.  &c.  Co.  v.  Strickland,  •"  Per  Manning,  J.,  in  Day  v.  Owen, 

90   Ga.    562;    s.   c.   52   Am.   &   Eng.  5  Mich.  520,  327;  s.  c.  Thomp.  Carr. 

Rail.  Cas.  216;  16  S.  E.  Rep.  352.  Pass.  306. 

'^  State  V.  Overton,  24  N.  J.  L.  435.  ==  Per  Strong,  J.,  in  Vedder  v.  Fel- 

^Day  v.  Owen,  5  Mich.  520;   s.  c.  lows,  20  N.  Y.  126,  131. 

Thomp.  Carr.  Pass.  306 ;    Jencks  v.  ^1  Redf .  Rail.,  6th  ed.,  p.  82. 

Coleman,  2  Sumn.  (U.  S.)  221;  s.  c.  ''This  section  is  cited  in  §  3156. 
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lation  of  an  incorporated  common  carrier.'®  Keeping  in  mind  this 
resemblance,  and  resorting  to  decisions  of  the  courts  with  reference  to 
corporate  by-laws  for  the  elucidation  of  the  question  before  us,  it 
is  now  proposed  to  consider  to  what  extent  the  regulations  adopted 
by  a  common  carrier  of  passengers  for  the  conduct  of  his  business^ 
will  be  binding  upon  his  passengers;  and  here  the  true  distinction  is 
believed  to  be  that  regulations  directly  affecting  the  passenger,  such 
as  regulations  requiring  him  to  purchase  a  ticket  before  entering 
upon  the  transit,  or  regulations  as  to  the  running  and  stopping  of 
trains,  enter,  in  a  sense,  into  the  contract  of  carriage,  and  affect  his 
rights,  although  he  may  not  have  known  of  them, — provided  they 
have  been  reasonably  published,  so  that  he  might  have  learned  of 
them  by  the  exercise  of  due  diligence;*"  whereas  regulations  which 
operate  merely  upon  the  servants  of  the  carrier,  prescribing  the  man- 
ner in  which  they  shall  discharge  their  duties,  do  not  affect  the  rights 
of  passengers  who  have  no  notice  of  them.*^  Passengers  are  neither 
presumed  nor  required  to  know  the  rules  and  regulations  made  by  a 
railway  carrier  for  the  guidance  of  its  conductors  and  other  em- 
ployes, as  to  the  internal  affairs  of  the  company,*^  nor  the  secret 
instructions  which  such  a  carrier  gives  to  its  conductors;  but,  in  con- 
tracting with  such  a  carrier,  they  have  the  right  to  rely  upon  the 
statements  made  by  its  agents  as  to  its  rules  and  regulations.*' 

§  3110.  Analogous  Doctrine  in  Regard  to  Corporate  By-laws  and 
Ordinances. — There  are  cases  to  the  effect  that  a  corporate  by-law 
is  binding  on  third  persons  doing  business  with  the  corporation,  who 

^  Ante,  §  3105.  pany  is  not  liable  therefor:     South- 

♦°  Pennsylvania  Co.  v.  Whitcomb,  ern  &c.  R.  Co.  v.  Hinsdale,  38  Kan. 

Ill  Ind.  212;  s.  c.  12  N.  E.  Rep.  380;  507;  s.  c.  16  Pac.  Rep.  937. 

Southern  &c.  R.  Co.  v.  Hinsdale,  38  "  Lake  Shore  &c.  R.  Co.  v.  Brown, 

Kan.   507;    s.  c.  16  Pac.  Rep.   937;  123  111.  162;  s.  c.  14  N.  B.  Rep.  197; 

Lake   Shore  &c.   R.   Co.  v.   Kelsey,  Edgerton  v.  Baltimore  &c.  R.  Co.,  6 

180  111.  530;  s.  c.  54  N.  E.  Rep.  608;  App.   (D.  C.)  516;   s.  c.  23  Wash.  L. 

aff'g  s.  c.  76  111.  App.  613.    For  ex-  Rep.  369.    In  this  case  a  train  was 

ample,  it  is  the  duty  of  a  person  run  past  a  station,  while  another 

about  to  take  passage  on  a  railroad  was     discharging     its     passengers, 

train  to  inform  himself  as  to  when,  There  was  a  rule  of  the  company 

where,  and  how  he  can  go  or  stop,  forbidding  this.    It  was  held  that 

according  to  the  regulations  of  the  this    rule    would    not    absolve    the 

company:     Atchison  &c.  R.   Co.  v.  company  from  liability  to  a  passen- 

Gants,   38   Kan.   608;    s.   c.   17   Pac.  ger  injured  through  its  violation. 

Rep.  54.     So,  if  a  passenger  disre-  *^New  York  &c.  R.  Co.  v.  Winter, 

gards   regulations   adopted   by   the  143  U.  S.  60;  s.  c.  36  L.  ed.  71;  11 

company,  as  to  the  purchase  of  tick-  Rail.  &  Corp.  L.  J.  146;  12  Sup.  Ct. 

ets  or  the  running  of  trains,  by  fail-  Rep.  356;   Hanson  v.  Mansfield  &c. 

ure  upon  his  part  to  make  any  in-  R.   Co.,    38   La.   An.   Ill;    Dunn   v. 

quiries,  and  such  neglect  Is  not  in-  Grand  Trunk  R.  Co.,  58  Me.  187. 

duced  by  the  company's  agent,  hav-  "Georgia  &c.  R.  Co.  v.  Murden, 

ing  authority  in  the  matter,  the  com-  86  Ga.  434;  s.  c.  12  S.  E.  Rep.  630. 
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have  knowledge  of  the  by-law.**  But  it  is  suggested  that  this  prin- 
ciple can  operate  no  further  than  this :  "Where  the  third  person  who 
deals  with  the  corporation  knows  of  its  course  of  business,  and  follows 
a  prescribed  regulation  which  it  has  enacted  for  the  conduct  of  its 
business,  it  will  be  presumed,  in  the  silence  of  his  contract  with  the 
corporation,  that  it  was  made  with  reference  to  such  known  course  of 
business,  exactly  as,  in  the  silence  of  a  contract,  a  known  custom 
may  be  presumed  to  enter  into  it  and  to  form  a  part  of  it.  This 
principle  is  also  operative  in  respect  of  those  public  regulations  of 
corporations  v/hich  assume  public  duties  to  be  performed  toward  the 
members  of  the  public  distributively,  such  as  incorporated  common 
carriers.  In  these  cases,  as  elsewhere  suggested,*^  the  incorporated 
carrier  may  make  and  enforce,  as  against  the  members  of  the  public 
who  deal  with  it,  reasonable  regulations ;  and  those  regulations,  when 
known  to  such  third  persons,  will  be  binding  upon  them.  For  ex- 
ample, a  regulation  of  a  railway  company  touching  the  carriage  of 
passengers,  when  known  to  a  passenger,  will  be  binding  upon  him. 
This  principle  may  also  operate  in  respect  of  the  by-laws,  called 
ordina^ices,  of  municipal  corporations,  which,  within  the  incorporated 
territory,  have  the  effect  of  laws,  governing  all  persons  upon  whom 
they  operate  by  their  terms,  provided  they  are  valid  and  legal,  in 
conformity  with  the  principles  heretofore  stated.  But,  with  the  ex- 
ception of  these  cases,  it  must  be  constantly  kept  in  mind  that  the 
primary  conception  of  a  by-law  of  a  private  corporation  is  that  it  is  a 
mere  rule  for  the  determination  of  the  rights  of  the  members  inter 
sese,  and  for  the  government  of  the  officers  of  the  corporation  in  con- 
ducting the  corporate  business;  and  that  it  can  have  no  effect  as  a 
law  upon  other  persons,*^  and  can  have  no  influence  upon  contracts 
between  the  corporation  and  other  parties,  except  as  above  stated.*'' 
A  third  party  can  enforce  them  only  when  he  shows  some  privity, — 
as  where  he  has  advanced  money,  or  other  value,  upon  the  credit  of  a 
corporate  by-law,  or  the  like.*'  Accordingly,  a  by-law  of  a  hanlc, 
that  all  payments  made  and  received  must  be  examined  at  the  time, 
does  not  prevent  a  party  dealing  with  the  bank  from  showing  after- 
wards that  there  was  a  mistake  in  his  account  of  deposits  and  re- 
ceipts.*" The  fact  that  the  by-laws  of  a  corporation  express  an  in- 
dividual liability  of  members  for  company  debts,  and  that  each  mem- 


"Cummings   v.    Webster,    43    Me.  v.  Pierce,  99  Mass.  68;  s.  c.  96  Am. 

192,  197.     Contra,  State  v.  Overton,  Dec.  691. 

24  N.  J.  L.  435,  440.  "  Samuels  v.  Central  &c.  Ex.  Co., 

«  See  1  Thomp.  Corp.,  §  937.  McCahon   (Kan.)  214. 

•"Mechanics'   &c.   Bank  v.   Smith,  <» Flint  v.  Pierce,  99  Mass.  68;  s.  c. 

19   Johns.    (N.   Y.)    115,   124;    Flint  96  Am.  Dec.  691. 

"  Mechanics'   &c.   Bank  v.   Smith, 
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■fi- 
ber subscribed  the  by-laws  merely  to  become  a  member,  is  not  enough 
to  sustain  an  action  by  a  creditor  of  the  company  against  a  member 
for  the  amount  due:  he  must  at  least  show  that  he  gave  credit,  or 
parted  with  value,  on  the  faith  of  the  by-laws  having  been  so  drawn 
up  and  signed  by  the  members.^" 

§  3111.  When  such  Knowledge  does  not  Excuse  Negligence  of  Pas- 
senger.— A  rule  of  a  railroad  company  requiring  approaching  trains 
to  stop  until  a  train  standing  at  a  station  has  cleared  the  station,  does 
not  absolve  a  passenger,  even  though  he  knows  of  the  rule  and  relies 
upon  its  observance  by  the  company's  employes,  from  the  duty  of  ex- 
ercising ordinary  care  for  his  own  protection."^ 

§  3112.  Posting  of  Rules  and  Regulations  in  the  Cars. — 
Where  a  conductor  is  proved  to  have  pointed  out  to  a  passenger, 
posted  up  in  the  car,  the  regulations  of  the  company,  and  explained 
to  him  that  he  was  required  to  collect  from  passengers  riding  in  that 
car  an  extra  charge.,  this  is  sufBcient  to  show  that  the  requirements 
of  a  statute,''^  relating  to  the  posting  of  rules  and  regulations  in  cars, 
were  complied  with.^^  A  railway  company  does  not  discharge  its 
obligation  to  its  passengers  by  posting  a  notice  in  its  cars  of  a  certain 
rule  as 'to  leaving  cars  on  a  side  specified,  if  it  permits  the  rule  to  be 
habitually  disregarded."* 

« 

§  3113.    Carrier  must  Afford  Passenger  a  Reasonable  Opportunity 

to  Comply  with  Regulations. — The  carrier  must  afEord  the  passenger 
a  reasonable  opportunity  to  comply  with  his  regulations;  otherwise 
he  can  not  enforce  them.^  Thus,  if  he  has  a  regulation  requiring  the 
passenger  to  purchase  a  ticket  before  entering  his  vehicle,  he  must 
keep  the  ticket  office  open  for  a  sufficient  length  of  time  to  enable  the 
passenger  to  do  so."" 

§  3114,    Power   of   Station   Agents   to   Establish   Regulations. — 

Station  agents  have  the  power,  and  it  is  their  duty,  as  incident  to  their 

«>  Flint  V.  Pierce,  99  Mass.  68;  s.  c.  ''^  Cal.  Civ.  Code,  §  484. 

96  Am.  Dec.  691.  "=  Wright  v.  California  &c.  R.  Co., 

"1  Chaffee  v.  Old  Colony  R.  Co.,  17  78  Cal.  360;  s.  c.  20  Pac.  Rep.  740. 

R.    I.    658;    s.   c.    24   Atl.   Rep.    141.  "  Chicago  &c.  R.  Co.  v.  Lowell,  151 

Compare  Edgerton  v.  Baltimore  &c.  U.  S.  209;  s.  c.  38  L.  ed.  131;  14  Sup. 

R.  Co.,  6  App.  (D.  C.)  516;  s.  c.  23  Ct.  Rep.  281;   citing  and  following. 

Wash.  L.  Rep.  369,  where  a  passen-  in  principle,   Dublin  &c.  R.   Co.  v. 

ger  standing  on  the  edge  of  a  sta-  Slattery,  L.  R.  3  App.  Cas.  1155. 

tlon  platform  was  struck  by  a  train  ^  Brown  v.  Kansas  City  &c.  R.  Co., 

running  at  the  rate  of  fifty  miles  an  38  Kan.  634;  s.  c.  16  Pac.  Rep.  942; 

hour   and   which   could   have   been  ante,  §  2610. 
seen  for  about  a  mile. 
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office,  to  make  lawful  and  reasonable  regulations  as  to  the  conduct 
of  business  at  their  stations,  unless  restricted,  controlled,  or  limited 
in  that  respect  by  the  company.'^" 

§  3115.  Effect  of  the  Habitual  Violation  of  its  Rules  by  the  Car- 
rier.^^ — Clearly,  a  carrier  of  passengers  can  not  hold  the  public  to 
the  observance  of  a  rule  which  it  habitually  violates  in  the  face  of  the 
public;  a  habitual  or  customary  violation  of  a  rule  by  the  carrier, 
through  its  servants,  may  justly  be  treated  by  the  public  as  an  aban- 
donment of  the  rule.  The  rule  can  not  be  relaxed  or  abandoned  by 
the  carrier  when  it  shall  suit  its  purpose  to  do  so,  and  enforced  against 
a  particular  passenger  when  it  shall  suit  its  purpose  to  do  that.  It 
is  either  a  rule  or  not  a  rule,  accordingly  as  the  author  of  the  rule 
treats  it  and  enforces  it.  If  it  is  habitually  relaxed,  the  public  have 
the  right  to  act  upon  the  assumption  that  the  carrier  has  elected  to 
abandon  it,  and  this  raises  a  species  of  estoppel  against  the  carrier 
from  enforcing  it  against  a  particular  member  of  the  public  where 
the  carrier  has  injured  him,  or  against  his  personal  representative 
where  it  has  killed  him.^'  Difficulty  arises  in  applying  this  principle 
to  the  facts  of  particular  cases,  and  in  determining,  upon  those  facts, 
whether  the  rule  ought  to  be  treated  as  having  been  in  force  and  as 
governing  the  conduct  of  the  passenger  at  the  time  of  the  particular 
accident  or  incident,  or  whether  it  ought  to  be  treated  as  having  been 
abandoned.  Where  the  action  was  to  recover  damages  for  the  negli- 
gence of  defendant  towards  the  husband  of  the  plaintiff  while  riding 
on  a  freight  train  of  the  defendant,  and  the  plaintiff  alleged  in  her 
petition  that  the  rule  of  the  defendant  forbidding  the  carrying  of  pas- 
sengers on  its  freight  trains  was  habitually  violated, — it  was  held  that 
evidence  tending  to  show  that  persons  had  so  ridden,  at  times  varying 
from  six  months  to  three  years  before  the  accident,  was  admissible. ^^ 
It  seems  that  the  question  whether  there  have  been  such  repeated  and 
consecutive  violations  of  such  a  rule  as  to  amount  to  an  abandonment 
of  the  rule,  so  that  a  reasonably  prudent  person  might  be  justified  in 
acting  upon  that  presumption,  presents  a  question  of  fact  for  the 

"'  Smith  V.  Chamberlain,  38  S.  C.  ize  the  belief  that  the  rule  had  been 

529;  s.  c.  19  L.  R.  A.  710;  32  Am.  L.  abrogated,  or  had  been  permitted  to 

Reg.  747;  17  S.  E.  Rep.  371.  fall  into  disuse;  but  the  issue  should 

"  This  section  is  cited  in  §  2815.  have  been  left  to  the  jury:    San  An- 

™  Dublin  &c.  R.  Co.  v.  Slattery,  L.  tonic  &c.  R.  Co.  v.  Lynch  (Tex.  Civ. 

R.  3  App.  Cas.  1155;  Chicago  &c.  R.  App.),   55   S.  W.   Rep.   517.     In  the 

Co.  V.  Lowell,  151  U.  S.  209.  same  case,  it  was  also  held  that  ev- 

™  San  Antonio  &c.  R.  Co.  v.  Lynch  idence  of  such  violations  of  the  rules 

(Tex.  Civ.  App.),  55  S.  W.  Rep.  517.  of  the  company,  siiiseguentJy  to  the 

°°  Hence,  it  was  held  error  for  the  accident,  was  not  admissible,  except 

court  to  instruct  the  jury  that  a  par-  as  tending  to  furnish  an  excuse  to 

ticular  state  of  facts  would  author-  the   plaintiff's   husband   for   acting 
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§  3116.  Custom  or  Usage  Created  by  Course  of  Conduct. — ^A  close 
analogy  to  the  question  under  consideration  is  found  in  that  other 
question,  What  course  of  conduct  will  create  a  custom,  as  between 
the  passenger  and  the  carrier,  varying  the  common-law  rights  of  the 
passenger  against  the  carrier, — in  other  words,  varying  the  implica- 
tions annexed  by  the  common  law  to  the  contract  of  carriage?  Let 
us  take,  for  example,  the  case  where  a  passenger  upon  a  railroad  train 
insists  upon  the  right  to  carry  with  him  in  the  car  and  upon  his 
journey,  small  packages  of  merchandise.  This  right,  it  must  be  con- 
ceded, does  not  spring  out  of  the  contract  by  which  the  carrier  under- 
takes to  transport  the  passenger's  baggage  to  a  stated  destination; 
for,  as  we  shall  see  hereafter,"^  the  general  rule  is  that  merchandise 
is  not  baggage,  but  that  the  carrier  is  entitled  to  extra  compensation 
for  transporting  it.  But  the  right  of  the  carrier  to  refuse  to  allow 
the  passenger  to  take  it  with  him  into  the  carrier's  train  may,  like 
many  other  rights  arising  at  common  law  or  under  the  interpretation 
of  contracts,  be  waived  or  varied  by  the  custom  of  the  carrier.  But 
here,  as  in  other  cases  where  a  custom  is  invoked  to  change  the  or- 
dinary interpretation  of  a  contract,  the  rule  obtains  that  the  custom 
must  be  general,  certain,  uniform  and  notorious,  and  that  it  must  be 
clearly  proved,  so  that  it  can  be  concluded  that  the  officers  and  agents 
of  the  carrier  had  knowledge  of  the  custom  and  acquiesced  in  it,  in 
such  manner  as  to  make  it  a  part  of  the  contract  of  carriage."^  Such 
evidence,  it  has  been  well  reasoned,  must  not  only  be  clear  and  ex- 
plicit, but  it  must  also  be  distinguished  from  mere  acts  of  accommoda- 
tion; hence  the  mere  fact  that  such  acts  of  accommodation  have  been 
constantly  done,  not  in  obedience  to  duty  or  contract,  but  as  a  mere 


on  the  apparent  authority  of  the  and  passenger  depots,  and  in  the 
conductor  to  permit  him  to  ride  on  caboose  in  which  plaintiff's  husband 
the  freight  train;  and  hence,  that  was  killed.  Defendant's  superin- 
the  admission  of  such  evidence  gen-  tendent-  of  transportation  testified 
erally,  and  without  instructing  the  that  he  had  tried  to  detect  viola- 
jury  to  consider  it  only  as  tending  tions,  and  two  conductors  had  been 
to  furnish  such  excuse,  was  error:  discharged  therefor.  Its  station 
San  Antonio  &c.  R.  Co.  v.  Lynch,  agents  were  also  charged  with  a 
supra.  But  how  the  conduct  of  the  similar  duty,  and  one  of  them 
railroad  company,  subsequently  to  looked  into  the  caboose  in  question, 
the  date  at  which  the  person  was  in  compliance  with  such  duty,  but 
killed,  could  furnish  him  with  an  saw  no  one  except  those  that  were 
excuse  for  violating  a  rule  of  the  entitled  to  ride  therein.  On  these 
company,  is  a  proposition  which  is  facts,  the  Court  of  Appeals  held  that 
hard  to  understand.  It  appeared  the  rule  had  been  abrogated  by  the 
that  the  defendant  railway  company  company:  San  Antonio  &c.  R.  Co. 
had,  six  months  before  the  accident  v.  Lynch  (Tex.  Civ.  App.),  55  S.  W. 
complained  of,  posted  notices,  for-  Rep.  517. 
bidding  conductors  of  freight  trains  "  Post,  §  3417. 
to  carry  passengers,  under  penalty  '^Runyan  v.  Central  R.  Co.,  64  N. 
of  discharge,  in  most  of  its  cabooses  J.  L.  67;  s.  c.  44  Atl.  Rep.  983. 
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matter  of  indulgence  to  the  passenger,  can  not  compel  their  continu- 
ance."^ And  it  was  well  decided  that  a  habit  of  one  particular  passen- 
ger of  carrying  a  package  of  merchandise  into  the  passenger  cars  and 
with  him  on  his  journey,  will  not  constitute  a  iisage  or  custom  that 
passengers  are  entitled  to  rely  upon  as  a  general  regulation  of  the  rail- 
road company."*  But  it  should  be  carefully  kept  in  mind  that,  on 
principle,  there  may  and  must  be,  in  this  respect,  a  difference  between 
compelling  the  carrier  to  continue  such  a  custom,  and  punishing  the 
passenger  for  acting  upon  it  while  it  is  in  force."" 


Article  II.    Validitt  of  Various  Police  Eegulations. 


Section 

3119.  Regulations  releasing  carrier 

from  the  high  degree  of  care 
imposed  on  him  by  law. 

3120.  Separation    of   passengers   ac- 

cording to  sex. 

3121.  Classiflcation     of     passengers 

according  to  color. 

3122.  Whether     interstate     carriers 

may  make  such  classifica- 
tion. 

3123.  This  question  how  affected  by 

the  late  Civil-Rights  Law. 

3124.  Statutory     prohibition     under 

which  such  separation  un- 
lawful. 

3125.  Colored  passenger  entitled  to 

equal  accommodations  with 
white  passenger. 

3126.  What    are    equal    accommoda- 

tions when  allotted  to  col- 
ored passengers. 

3127.  Right  of  colored  passenger  to 

damages  for  the  refusal  of 
equal  accommodations  with 
white  passengers. 

3128.  Ejecting     colored     passengers 

from  waiting-rooms  or  cars 
set  apart  for  virhite  passen- 
gers. 


Section 

3129.  Excluding  "runners,"  peddlers, 

hotel  managers,  etc.,  from 
carrier's  vehicles  and  prem- 
ises. 

3130.  Excluding     idlers,     hackmen, 

etc.,  from  carrier's  premises. 

3131.  Excluding     drunken     persons 

from  platforms  of  street 
cars. 

3132.  Prohibiting    passengers    from 

riding  on  the  platforms  of 
the  cars. 

3133.  Preventing    passengers    from 

boarding  trains  while  in  mo- 
tion. 

3134.  Prohibiting    passengers    from 

wearing  uniform  of  rival 
company. 

3135.  Preventing    passengers    from 

stopping  and  taking  off  their 
baggage  at  intermediate  sta- 
tions. 

3136.  Validity  of  various  regulations 

of  steam  railway  carriers. 

3137.  Regulations  which  have  been 

held  void. 

3138.  Interpretation  of  various  reg- 

ulations. 


"Runyan  v.  Central  R.  Co.,  64  N. 
J.  L.  67;  s.  c.  44  Atl.  Rep.  985. 

"*  Runyan  v.  Central  R.  Co.,  supra. 

""  The  penalty  imposed  by  the  Ken- 
tucky statute,  §§  795,796,  for  the  fail- 
ure of  railroad  companies  "to  furnish 
separate  coaches  of  equal  conven- 
ience and  accommodations  for  white 
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and  colored  passengers,"  can  not  be 
collected  from  a  company  because 
one  who  has  chartered  a  train  con- 
sisting of  proper  cars  for  both  kinds 
of  passengers,  to  be  operated  by  the 
company's  crew,  compels  a  negro  to 
accept  unsuitable  accommodations; 
as  §§  799,  800,  make  the  manager  or 
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§  3119.  Regulation  Keleasing  Carrier  from  the  Higli  Degree  o? 
Care  Imposed  on  him  by  Law. — It  is  scarcely  necessary  to  say  that 
a  regulation  by  which  a  carrier  of  passengers  attempts  to  release  him- 
self from  that  high  and  exact  degree  of  care  and  diligence  imposed 
upon  him  by  the  principles  of  the  law,  will  be  nugatory.*"*  A  rule 
requiring  passengers  to  remain  in  the  cars  provided  for  them,  and 
prohibiting  them  from  riding  in  an  express  car  or  other  place  of  in- 
creased danger  set  apart  for  another  purpose,  is  reasonable."^ 

§  3120.  Separation  of  Passengers  According  to  Sex. — It  is  a  recog- 
nized rule  that  a  carrier  can  not  capriciously  discriminate  between 
passengers  on  account  of  their  nativity,  color,  race,  social  position,  or 
their  political  or  religious  beliefs.  Classifications  and  discrimina- 
tions may  be  made  for  the  general  convenience  and  security  of  the 
passengers;  but  such  distinctions  must  be  on  some  principle  or  for 
some  reason  which  the  law  recognizes  as  just  and  equitable,  and 
founded  in  sound  public  policy.  The  reservation  of  a  car  for  the 
accommodation  of  ladies,  and  gentlemen  in  company  with  ladies,  is 
a  measure  the  reasonableness  of  which  has  always  been  conceded."* 
The  railway  carrier  has  a  right  to  enforce  obedience  to  such  a  regula- 
tion, and,  after  notice  to  a  passenger  attempting  to  enter  the  "ladies' 
car,"  may  exclude  him  with  force  if  necessary,  but,  of  course,  using 
no  greater  amount  than  adequate  to  the  circumstances  of  the  case."* 
If  there  be  no  sitting  room  for  passengers  excluded  by  the  regulation 
from  the  ladies'  car,  but  room  to  seat  them  there,  they  can  not  be 
left  standing  without  a  breach  of  the  contract  of  carriage.  But,  in 
such  case,  it  rests  in  the  discretion  of  the  proper  of&cials  of  the  train 
to  select  those  to  be  admitted.  Passengers  aggrieved  by  the  exercise 
of  such  discretion  have  their  remedy  in  an  action  for  breach  of  the 
contract  of  carriage.''" 

conductor   liable   to   a   penalty   for  Y.  587.     See,  also.  State  v.  Overton, 

failing  properly  to  assign  the  pas-  24  N.  J.  L.  435,  441;  Pittsburgh  &c. 

sengers:      Louisville   &c.   R.   Co.   v.  R.  Co.  v.  Hinds,  53  Pa.  St.  572;  s.  c. 

Com.,  99  Ky.  663;  s.  c.  18  Ky.  L.  Rep.  Thomp.    Carr.   Pass.    295;    Memphis 

491;  5  Am.  &  Eng.  Rail.  Cas.  (N.  S.)  &c.  R.  Co.  v.  Benson,  85  Tenn.  627; 

644;  37  S.  W.  Rep.  79.  s.  c.  7  Am.  St.  Rep.  776;  4  S.  W.  Rep. 

"Anie,    §  3326;    Randall   v.   New  5. 
Orleans  &c.  R.  Co.,  45  La.  An.  778;         ""Peck  v.  New  York  &c.  R.  Co., 

s.  c.  13  South.  Rep.  166.  supra;  Bass  v.  Chicago  &c.  R.  Co., 

"Florida  &c.  R.  Co.  v.  Hirst,  30  36  Wis.  450;   s.  c.  39  Wis.  636;   42 

Fla.  1;  s.  c.  16  L.  R.  A.  631;  12  Rail.  Wis.  654;   Thomp.  Carr.  Pass.  311; 

&  Corp.  L.  J.  218;   11  South.  Rep.  McKinley  v.  Chicago  &c.  R.  Co.,  44 

606;   52  Am.  &  Eng.  Rail.  Cas.  409.  Iowa  314. 

™  Chicago  &c.  R.  Co.  v.  Williams,        ™  Bass  v.  Chicago  &c.  R.  Co.,  supra. 

55  111.  185;   Bass  v.  Chicago  &c.  R.  But  see  Thorpe  v.  New  York  &c.  R. 

Co.,  36  Wis.  450;  s.  c.  39  Wis.  636;  Co.,  13  Hun  (N.  Y.)  70;  s.  c.  aff'd  76 

42  Wis.  654;  Thomp.  Carr.  Pass.  311;  N.  Y.  402. 
Peck  V.  New  York  &c.  R.  Co.,  70  N. 
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§  3121.  Classification  of  Passengers  According  to  Color. — ^Al- 
though this  has  been  a  subject  of  bitter  contention,  involving  political 
considerations  with  reference  to  the  rights  of  the  slaves  emancipated 
as  a  result  of  the  late  Civil  War,  and  although  in  the  early  stages  of 
the  discussion  there  were  conflicting  decisions  upon  the  question, — 
judicial  opinion  is  now  generally  agreed  upon  the  proposition  that  it 
is  within  the  power  of  a  common  carrier  of  passengers  to  separate 
them  into  separate  cars,  or  into  separate  portions  of  the  same  car,  or 
other  vehicle,  according  to  color,  provided  each  class  of  passengers 
obtain  the  kind  of  passage  for  which  they  contract  and  pay.'^  Ac- 
cording to  one  holding,  there  will,  as  in  other  cases  of  the  regulations 
of  carriers,  arise  the  question  whether  a  regulation  making  this 
classiiieation  is  reasonable;  and  this  holding  is  to  the  effect  that  it 
is  a  mixed  question  of  law  and  fact,  depending  upon  the  circum- 
stances of  the  ease,  and  that  it  is  accordingly  a  question  for  a  jury.''^ 
But,  on  principle,  if  not  on  the  analogy  of  a  decisive  mass  of  judicial 
authority,  it  would  seem  to  be  a  pure  question  of  lawr'^  Statutes 
have  been  enacted  in  some  of  the  States  authorizing,  or  requiring, 
under  penalties,  railway  carriers  of  passengers  to  assign  white  and 
colored  passengers  separate  coaches,  and,  so  far  as  the  writer  knows, 
these  statutes  have  always  been  upheld.  Under  such  a  statute,  if  the 
conductor  of  a  train  assigns  a  passenger  to  a  coach  to  which  his  race 
does  not  belong,  the  assignment  is  wrongful  and  he  is  not  bound  to 
accept  it ;  and  if  the  carrier  refuses  to  carry  him  unless  he  does  accept 
it,  he  has  an  action  for  damages.'* 

"  West  Chester  &c.  R.  Co.  V.  Miles,  front  platform  exclusively:  Goines 
55  Pa.  St.  209;  s.  c.  93  Am.  Dec.  744;  v.  McCandless,  4  Phila.  (Pa.)  255; 
Smith  V.  Chamberlain,  38  S.  C.  529;  but  this  is  plainly  untenable.  As  to 
s.  c.  19  L.  R.  A.  710;  17  S.  E.  Rep.  the  rights  of  colored  passengers  in 
371;  Ohio  Valley  R.  Co.  v.  Lander,  general,  see  note  in  18  L.  R.  A.  639. 
20  Ky.  L.  Rep.  913,  926;  s.  c.  47  S.  "Day  v.  Owen,  5  Mich.  520;  s.  c. 
W.  Rep.  344,  882;  rehearing  denied  Thomp.  Carr.  Pass.  306. 
in  s.  c.  20  Ky.  L.  Rep.  926;  48  S.  W.  "Anie,  §  3107. 
Rep.  145;  Britton  v.  Atlanta  &c.  R.  "Anderson  v.  Louisville  &c.  R.  Co., 
Co.,  88  N.  C.  542;  s.  c.  43  Am.  Rep.  62  Fed.  Rep.  43;  Ex  parte  Plessy,  45 
749;  Chesapeake  &c.  R.  Co.  v.  Wells,  La.  An.  80;  s.  c.  18  L.  R.  A.  639;  7 
83  Tenn.  615;  Day  v.  Owen,  5  Mich.  Am.  Rail.  &  Corp.  Rep.  383;  11  South. 
525;  s.  c.  72  Am.  Dec.  62;  Com.  v.  Rep.  948  (not  contrary  to  the  Thir- 
Power,  7  Mete.  (Mass.)  596;  s.  c.  41  teenth  Amendment);  Plessy  v.  Fer- 
Am.  Dec.  465;  McGuinn  v.  Forbes,  guson,  163  U.  S.  537;  s.  c.  16  Sup. 
37  Fed.  Rep.  639;  Houck  v.  South-  Ct.  Rep.  1138  (not  contrary  to  the 
ern  &c.  R.  Co.,  38  Fed.  Rep.  226.  Fourteenth  Amendment).  An  oWr 
One  court,  an  inferior  court  in  Penn-  cer  in  charge  of  a  negro  prisoner 
sylvania,  has  gone  farther,  and  up-  can  not  bring  such  negro  into  a  car 
held  discriminations  against  colored  set  apart  for  white  passengers,  un- 
persons, which  operate  to  deny  them  der  Ky.  Stat.,  §  795,  requiring  rail- 
accommodations  like  white  persons,  road  companies  to  furnish  separate 
such  as  a  regulation  of  a  street  car  coaches  for  white  and  colored  pas- 
company  confining  negroes  to   the  sengers,  and  §  801,  providing  that 
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§  3122.  Whether  Interstate  Carriers  may  Make  such  Classifica- 
tion.— The  Supreme  Court  of  the  United  States  decided  that  a  statute 
of  Louisiana  which  prohibited  common  carriers  of  passengers  from 
making  discriminations  on  account  of  color  was  unconstitutional  and 
void  as  being  a  law  ia  restraint  of  commerce;  and  that,  too,  although, 
under  the  facts  of  the  case  at  bar,  the  passenger,  who  had  been  excluded 
from  the  cabin  occupied  by  white  people,  was  travelling  up  the  river 
from  New  Orleans  to  a  point  within  the  State  of  Louisiana.  Waite, 
C.  J.,  said:  "The  river  Mississippi  passes  through  or  along  the  bor- 
ders of  ten  different  States,  and  its  tributaries  reach  many  more.  The 
commerce  upon  these  waters  is  immense,  and  its  regulation  clearly  a 
matter  of  national  concern.  If  each  State  were  at  liberty  to  regulate 
the  conduct  of  carriers  while  within  its  jurisdiction,  the  confusion 
likely  to  follow  could  not  but  be  productive  of  great  inconvenience 
and  unnecessary  hardship.  Each  State  could  provide  for  its  own 
passengers  and  regulate  the  transportation  of  its  own  freight,  regard- 
less of  the  interests  of  others.  Nay,  more,  it  could  prescribe  rules  by 
which  the  carrier  must  be  governed  within  the  State  in  respect  to 
passengers  and  property  brought  from  without.  On  one  side  of  the 
river,  or  its  tributaries,  he  might  be  required  to  observe  one  set  of 
rules,  and  on  the  other  another.  Commerce  can  not  flourish  in  the 
midst  of  such  embarrassments.  No  carrier  of  passengers  can  con- 
duct his  business  with  satisfaction  to  himself,  or  comfort  to  those 
employing  him,  if  on  one  side  of  a  State  line  his  passengers,  both 
white  and  colored,  must  be  permitted  to  occupy  the  same  cabin,  and 
on  the  other  be  kept  separate.  Uniformity  in  the  regulations  by 
which  he  is  to  be  governed  from  one  end  to  the  other  of  his  route 
is  a  necessity  in  his  business,  and  to  secure  it.  Congress,  which  is 
untrammeled  by  State  lines,  has  been  invested  with  the  exclusive 
legislative  power  of  determining  what  such  regulations  shall  be."'^ 
The  foregoing  opinion  was  delivered  at  the  October  term,  1877.  It  is 
to  be  noticed  that  the  decision  of  this  case  was  in  no  manner  affected 
by  the  Supplemental  Civil-Eights  Law  of  March  1,  1875,  as  the  cause 
of  action  accrued  prior  to  that  date;  therefore  this  piece  of  congres- 
sional legislation  was  not  discussed  in  this  case. 

§3123.    This   Question  how  Affected  by  the  late   Civil-Rights 

Law. — Soon  after  the  close  of  the  late  Civil  War,  an  Act  of  Congress, 


the  provisions  of  such  act  shall  not        "Hall  v.  DeCuir,  95  IT.  S.  485,  489; 
apply  to  "officers  in  charge  of  pris-    reversing  s.  c.  sm6  nam.  DeCuir  v. 
oners:"    Louisville    &c.    R.    Co.    v.     Benson,  27  La.  An.  1. 
Catron,  19  Ky.  L.  Rep.  1346;  s.  c.  43 
S.  W.  Rep.  443. 
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known  as  the  Civil-Eights  Law,  was  enacted,  designed  to  protect  the 
lately  emancipated  slaves  in  the  civil  rights  with  which  they  had  been 
clothed,  under  the  Thirteenth,  Fourteenth  and  Fifteenth  Amend- 
ments to  the  Constitution  of  the  United  States.  In  1875  another 
act  of  the  same  nature  was  passed,  known  as  the  Supplemental 
Civil-Rights  Law,  which  provided,  under  a  penalty  and  subject  to 
indictment  as  for  a  misdemeanor  in  a  court  of  the  United  States, 
"that  all  persons  within  the  jurisdiction  of  the  United  States 
shall  be  entitled  to  the  full  and  equal  enjoyment  of  the  accommoda- 
tions, advantages,  facilities,  and  privileges  of  inns,  public  conveyances 
on  land  or  water,  theaters,  and  other  places  of  public  amusement; 
subject  only  to  the  conditions  and  limitations  established  by  law,  and 
applicable  alike  to  citizens  of  every  race  and  color,  regardless  of  any 
previous  conditions  of  servitude.""^  The  constitutionality  of  this 
act  was  denied  by  some  of  the  State  courts,^'  and  in  some  of  the  in- 
ferior Federal  courts  ;^^  and  the  statute  was  finally  overthrown  in  the 
Supreme  Court  of  the  United  States,  as  an  attempt  on  the  part  of 
Congress  to  establish  a  police  regulation  which  lay  within  the  ex- 
clusive power  of  the  States,  except  in  cases  where  it  affected  interstate 
commerce.^® 

§  3124.  Statutory  Prohibition  under  which  such  Separation  Un- 
lawful.— In  a  case  which  arose  under  a  private  Act  of  Congress,  passed 
in  1863,  granting  certain  privileges  to  a  railroad  corporation,  ac- 
companied with  the  provision,  however,  that  "no  person  shall  be  ex- 
cluded from  the  cars  on  account  of  color,"  it  was  held  that  this 
language  meant  that  persons  of  color  snould  travel  in  the  same  cars 
with  white  people,  and  that  the  enactment  was  not  satisfied  by  the 
company  providing  cars  assigned  exclusively  to  people  of  color,  though 
they  were  as  good  as  those  which  they  assigned  exclusively  for  white 
persons,  and  in  fact  the  very  cars  which  were  at  certain  times  assigned 
exclusively  to  white  persons.  Davis,  J.,  said,  in  regard  to  the  passage 
of  this  act:  "It  was  the  discrimination  in  the  use  of  the  cars  on 
account  of  color,  where  slavery  obtained,  which  was  the  subject  of 
discussion  at  the  time,  and  not  the  fact  that  the  colored  race  could 

"Acts  Cong.  1874,  1875,  p.  335,  ch.  Rights  Bill,  1  Hughes   (U.  S.)   541, 

114.  Compare     Green     v.     Bridgeton,     9 

"See   Donnell  v.   State,   48   Miss.  Cent.  L.  J.   206,   208;    s.  c.   20  Alb. 

661;  Sauvinet  v.  Walker,  27  La.  An.  L.  J.  257. 

14;  Peters'  Case,  9  Am.  L.  Rev.  164.         ™  Civil  Rights  Cases,  109  U.  S.  3; 

But   see  District  v.   Saville,   9  Am.  s.  c.  27  L.  ed.  835;   also  cited  sub 

L.  Rev.  584.  nom.  Robinson  v.  Memphis  &c.  R. 

"  Cully  V.  Baltimore  &c.  R.  Co.,  1  Co. 
Hughes     (U.    S.)     536;     The    Civil 
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not  ride  in  the  cars  at  all."*"  Eailroad  corporations  are  expressly 
prohibited  by  statute  in  Pennsylvania^^  from  making  this  classifica- 
tion of  their  passengers ;  and  any  person,  on  account  of  color  or  race, 
compelled  to  occupy  any  particular  part  of  their  cars,  may  recover 
$500  in  an  action  of  debt,  as  damages  for  this  grievance. ^^  Under 
this  statute,  Paxson,  J.,  was  of  opinion  that  the  mere  fact  that  the 
plaintifE  was  excluded  from  a  certain  car,  and  directed  to  take  a  seat 
in  another  car  equally  comfortable,  in  which  white  persons  were 
seated,  was  of  itself  no  evidence  that  she  was  excluded  on  account  of 
her  color.  "I  do  not  think,"  said  he,  "it  was  intended  by  said  act  to 
give  them  superior  privileges,  or  to  so  interfere  with  the  reasonable 
police  arrangement  of  railroad  companies  in  operating  their  road  and 
moving  their  cars  as  to  enable  a  colored  man  to  force  himself  into 
a  car  where,  by  reason  of  such  police  regulations,  a  white  man  may 
not  enter.  An  ordinary  traveller  takes  his  seat  in  such  car  as  may 
be  pointed  out  to  him  by  those  in  charge  of  the  train.  In  doing  so, 
he  recognizes  the  undoubted  right  of  the  company  to  designate  the 
car  which  he  shall  enter.  He  has  a  right  to  a  seat,  but  not  to  a 
seat  in  any  particular  car."*^ 

§  3125.  Colored  Passenger  Entitled  to  Equal  Accommodations  with 
White  Passenger. — But,  although  a  regi^lation  separating  the  two 
races  on  the  carrier's  vehicle  is  upheld,  yet  the  courts  are  agreed 
that  a  passenger  of  either  race  is  entitled  to  the  accommodation  which 
he  purchases.  For  example,  if  he  purchases  a  first-class  ticket,  he 
can  not  be  put  into  a  second-class  compartment.  Accordingly,  in 
an  action  by  a  female  colored  passenger  for  having  been  forcibly 
excluded  from  the  dinner  table  provided  for  passengers  in  general, 
and  ordered  to  take  her  meals  upon  the  guards  of  the  boat  or  in  the 
pantry,  as  was  customary  for  colored  passengers,  the  court  held 
that,  under  the  Fourteenth  Amendment  and  the  Civil-Rights  Law 
of  1866,  which  guaranteed  to  colored  persons  the  right  to  make  and 
enforce  contracts,  she  had  a  right  to  the  accommodations  demanded.** 

*•  Railroad  Co.  v.  Brown,  17  Wall,  sengers,  and  the  case  is' not  an  au- 

(U.  S.)  445,  452.  thority  against  the  contention  that 

'^  Pa.  Act  of  March  22,  1867,  a  classification  of  passengers  may 
Pamph.  Laws,  38;  2  Bright.  Purd.  be  made  without  violating  the  pro- 
Dig.  (Pa.)  1228,  I  80.  visions   of  the   Supplemental   Civil 

»=  Central  R.  Co.  v.  Green,  86  Pa.  Rights    Law    of    1875:     Coger    v. 

St.  427.  North- Western  Union  Packet  Co.,  37 

^Central  R.  Co.  v.  Green,  86  Pa.  Iowa  145.     See  this  case  disparag- 

St.  421,  426.  ingly  noticed  by  Clifford,  J.,  in  Hall 

"In  this  case  it  will  be  observed  v.  De  Cuir,  95  U.  S.  485,  507.  Com- 
that  the  conveniences  accorded  to  pare  Ellis  v.  Narragansett  Steam- 
colored  persons  were  in  no  respect  ship  Co.,  Ill  Mass.  146.  That  a  car- 
equal  to  those  enjoyed  by  white  pas-  rier  may  exclude  a  colored  woman 
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§  3126.  What  are  Equal  Accommodations  when  Allotted  to  Col- 
ored Passengers. — Upon  the  question  what  are  equal  accommoda- 
tions in  a  car  set  apart  for  colorfid  passengers,  with  those  in  a  car  on 
the  same  train  set  apart  for  white  passengers,  it  has  been  held  that  the 
mere  circumstance  that  there  has  been  at  some  time  chewing  and  smok- 
ing in  a  room  set  apart  for  colored  passengers,  at  a  station,  and  not  in 
the  one  set  apart  for  white  passengers,  does  not  conclusively  show 
that  the  accommodations  of  the  two  rooms  are  not  substantially  equal 
at  a  time  when  there  is  no  che'vfing  or  smoking  in  the  room.*^ 

§  3127.  Right  of  Colored  Passenger  to  Damages  for  the  Eefusal  of 
Equal  Accommodations  with  White  Passengers. — In  Texas  a  hard 
and  unjust  law  has  been  rendered  harder  and  more  unjust  by  judicial 
interpretation.  In  that  State  the  failure  of  a  railroad  company  to 
furnish  accommodations  on  its  train  to  a  negro  passenger,  equal  to 
those  furnished  to  white  passengers  on  the  same  train,  in  violation 
of  the  statute,  does  not  create  any  presumption  that  the  negro  has 
sustained  damage,  not  even  nominal  damage ;  but  he  must  show  that 
it  has  visited  actual  damage  upon  him.^"  If  he  is  forced  into  a  car 
in  which  there  is  no  water-cooler  and  no  water-closet,  such  as  are 
provided  on  the  same  train  in  cars  occupied  by  white  passengers,  and 
is  transported  in  such  a  car  for  a  distance  of  fifty  miles,  this  does 
not,  according  to  the  humane  jurisprudence  of  Texas,  render  the 
railroad  company  liable  to  him,  unless  he  has  sustained  substantial 
damage  from  the  lack  of  such  conveniences.^^  But  the  failure  of  a 
railroad  company  to  furnish  a  coach  set  apart  for  colored  passengers 
with  a  water-closet  renders  it  liable  in  damages  to  one  who  is  dam- 
aged thereby,  on  th(5  ground  of  failure  to  perform  its  duty  as  a  com- 
mon carrier,  without  regard  to  a  violation  of  the  separate-coach  act.^' 

§  3128.  Ejecting  Colored  Passengers  from  Waiting-Eooms  or  Cars 
Set  Apart  for  White  Passengers.*' — The  right  to  separate  passengers 
of  the  two  races  into  different  waiting-rooms,  or  different  cars,  or 
compartments  of  cars,  on  the  same  train,  necessarily  carries  with  it 

from   a   car   set   apart   for   ladles,  12  Tex.  Civ.  App.  560;  s.  c.  3  Am.  & 

where  she  is  given  an  opportunity  Eng.  Rail.  Cas.  (N.  S.)  395;  34  S.  W. 

to  ride  with  people  of  her  own  color  Rep.  180. 

In  a  car  which  is  equal  in  accommo-  "  Henderson  v.   Galveston  &c.   R. 

dations  to  the  other, — see  Chilton  v.  Co.   (Tex.  Civ.  App.),  42  S.  W.  Rep. 

St.  Louis  &c.  R.  Co.,  114  Mo.  88;  s.  c.  1030    (no  off.  rep.).     Writ  of  error 

19  L.  R.  A.  269;  21  S.  W.  Rep.  457.  denied  by  Supreme  Court. 

^  Smith  V.  Chamberlain,  38  S.  C.  "^Henderson  v.   Galveston  &c.   R. 

529;   s.  c.  19  L.  R.  A.  710;   17  S.  B.  Co.  (Tex.  Civ.  App.),  38  S.  W.  Rep. 

Rep.  S71.  1136  (no  off.  rep.). 

*■  Norwood  V.  Galveston  &c.  R.  Co.,  »» This  section  la  cited  in  §  3253. 

576 


REGULATIONS    OF   THE    CARRIER.  [2d  Ed. 

the  right  to  remove  by  force  a  person  of  one  race  who  persists  in 
occupying  the  waiting-room,  the  car,  or  the  compartment,  set  apart 
for  the  other  race;  but  this  must  be  done  in  a  decent  and  proper 
manner,  and  without  the  use  of  unnecessary  violence ;  and  for  any.  un- 
necessary rudeness  or  excessive  force,  in  accomplishing  this  duty,  the 
company  will  be  liable,""  whether  the  force  was  employed  by  its  own 
servant,  or  by  another  passenger  called  upon  by  him  to  assist  him."^ 

§  3129.  Excluding  "Runners,"  Peddlers,  Hotel  Managers,  etc., 
from  Carrier's  Vehicles  and  Premises. — The  well-established  right 
of  carriers  to  make  reasonable  regulations  for  the  conduct  of  pas- 
sengers and  others  transacting  business  upon  their  premises,  is  accom- 
panied by  the  right  to  exclude  from  their  premises  persons  having  no 
business  with  the  carrier,  and  whose  presence  would  be  detrimental 
to  his  interests  or  the  safety  and  convenience  of  passengers."^  This 
rule  follows  naturally  from  the  strict  accountability  to  which  the  car- 
rier is  held  for  the  safety  of  passengers  and  goods  intrusted  to  his 
charge.  It  may  be  true  that  when  the  carrier  constructs  and  opens 
station  houses  designed  for  the  reception  of  the  public,  by  so  doing 
an  implied  license  is  prima  facie  given  to  all  persons  to  enter  his 
premises,  and  no  person  is  a  trespasser  by  merely  entering  therein; 
but  such  a  license  is  revocable,  and  when  revoked,  the  right  to  enter 
or  remain  is  terminated."^  Thus,  it  has  been  held  proper  to  exclude, 
by  force  if  necessary,  an  innkeeper  from  a  railroad  depot,  whose 
habit  had  been  to  enter  the  depot  and  annoy  passengers  by  soliciting 
patronage  for  his  house,  having  been  previously  notified  that  he  must 
discontinue  the  practice."*  And  such  person's  rights  will  not  be 
enhanced  in  the  premises  even  though  he  has  in  his  possession  a 
ticket  entitling  him  to  passage  upon  the  defendant's  railroad,  and  he 
enters  the  depot  with  the  bona  fide  intention  of  taking  the  cars,  if  he 
fails  to  exhibit  the.  ticket  when  ordered  to  leave  the  station,  and  his 
conduct  is  such  as  to  induce  the  defendant's  agent  to  believe  that  his 
intention  is  to  continue  to  violate  the  regulations  of  the  company."^ 
But  the  carrier's  station  agent  will  not  be  justified  in  thus  removing 
a  person  merely  because,  in  his  judgment,  and  without  proof  of  the 
fact,  he  has  violated  regulations  of  the  company,  although  he  had 

°°  Rose  v.  Louisville  &c.  R.  Co.,  70  46.     See  also  Markham  v.  Brown,  8 

Miss.  725;  s.  c.  12  South.  Rep.  825.  N.  H.  523. 

'^Post,  §  3253.  "'Com.  v.  Power,  7  Mete.   (Mass.) 

■"Jencks  V.  Coleman,  2  Sumn.  (U.  596;    Harris  v.  Stevens,  31  Vt.  79. 

S.)    221;    s.   c.   Thomp.   Carr.   Pass.  "Com.  v.  Power,  supra;  Landri- 

11;  Com.  V.  Power,  7  Mete.  (Mass.)  gan  v.  State,  31  Ark.  50. 

596;   Harris  v.  Stevens,  31  Vt.  79;  '"  Com.  v.  Power,  supra. 

Barker  v.  Midland  R.  Co.,  18  C.  B. 
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conducted  himself  offensively  to  such  agent  personally.'"  If  the 
railway  company  ejects  a  passenger  from  its  premises  for  a  supposed 
violation  of  its  rules  in  soliciting  for  a  hotel,  which  supposition  is 
erroneous,  the  company  will  be  liable  for  the  injury  thereby  done 
to  him,  without  regard  to  the  degree  of  force  employed  in  making 
the  ejection, — whether  it  was  merely  sufficient  force  to  accomplish 
the  purpose,  or  excessive  force."'  In  such  a  case  it  will  not  be 
enough  that  the  employes  of  the  railway  company  had  reasonable 
cause  to  believe  that  the  passenger  was  violating  the  rules  of  the 
company,  in  soliciting  for  a  hotel,  and  the  jury  should  not  be  so  in- 
structed if  there  is  evidence  tending  to  show  that  unnecessary  force 
was  used  in  making  the  ejection.^^  A  carrier  is  not  bound  to  give 
passage  to  a  person  who  desires  to  use  the  facilities  which  such  pass- 
age affords  for  trafficking  purposes  of  his  own:  any  other  rule 
would  be  demoralizing  to  good  management."" 

§  3130.  Excluding  Idlers,  Hackmen,  etc.,  from  Carrier's  Prem- 
ises.— A  person  resorting  to  a  railroad  station  for  the  purpose  of 
taking  a  train,  should  come  within  a  reasonable  time  for  this  purpose, 
next  prior  to  the  departure  of  the  train.  He  has  no  right  to  come, 
it  may  be,  hours  before  such  departure,  and  insist  upon  his  right  to 
remain  there  merely  because  he  intends  to  take  passage  on  a  train 
some  time.^""  An  omnibus  proprietor  who  carries  passengers  and 
their  luggage  for  hire,  to  and  from  a  railway  station,  can  not  main- 
tain an  action  against  the  company  for  refusing  to  allow  him  to  drive 
his  vehicle  into  their  station  yard.  Said  Jervis,  C.  J.,  in  so  hold- 
ing: "It  is  not  pretended  that  the  plaintiff  was  using,  or  seeking 
to  use,  the  railway.  What  right,  then,  can  he  have  to  say  to  the 
company,  'I  will  use  your  private  property  for  my  profit  ?'  There  is 
no  pretense  for  the  action.     It  has  neither  principle  nor  any  color 

"'Hall  V.  Power,  12  Mete.  (Mass.)  desiring  to  use  the  railway,  in  the 

482.  absence  of  any  decision  to  the  con- 

"  St.  Louis  &c.  R.  Co.  V.  Oshom,  67  trary  by  the  English  railway  com- 

Ark.  399;  s.  c.  55  S.  W.  Rep.  142.  mission:     Perth    &c.    Committee   v. 

»*  St.  Louis  &c.  R.  Co.  v.  Osborn,  67  Ross,  L.  R.  (1897)  A.  C.  479;  s.  c.  66 

Ark.  399;  s.  c.  55  S.  W.  Rep.  142.  L.  J.  P.  C.  (N.  S.)  81.     In  that  coun- 

»"  Jencks  v.  Coleman,  2  Sumn.  (U.  try  a  hotel  owner  has  no  right,  by 

S.)  221;  s.  c.  Thomp.  Carr.  Pass.  11;  himself  or  by  his  servants,  to  enter 

Barney    v.    The    D.    R.    Martin,    11  upon  or  use  a  railway  station  with- 

Blatchf.    (U.   S.)    233;    s.   c.   5   Chic,  out  the  leave  of  its  owners  and  un- 

Leg.  N.  535;   s.  c.  sub  nom.  Barney  der  such  terms  as  the  owners  may 

V.    The   Oyster   Bay   &c.    Steamboat  prescribe,  for  the  purpose  of  meeting 

Co.,    67    N.    Y.    301.     In    England,  intending   customers   of  the   hotel: 

the    owner    or    manager   of    a    rail-  Perth  &c.  Committee  v.  Ross,  L.  R. 

way    station    may    in    his    discre-  (1897)  A.  C.  479;  s.  c.  66  L.  J.  P.  0. 

tion    exclude    therefrom,    or    admit  (N.  S.)  81. 

upon    such    conditions    as    he    may  ™  Harris  v.  Stevens,  31  Vt.  79. 
think  fit,  any  person  not  using  or 
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of  authority  to  sustain  it."^°^  A  railway  company  is  under  no  ob- 
ligation, under  the  principles  of  the  common  law,  to  afford  accom- 
modation to  hackmen  for  the  transaction  of  their  business  of  carry- 
ing passengers  to  and  from  its  stations.^"^  A  railroad  company  has 
the  power  to  make  reasonable  regulations  governing  the  conduct  of 
persons  who  come  upon  its  premises  for  the  purpose  of  soliciting 
the  patronage  of  its  passengers,  and  to  eject  from  its  premises  persons 
who  violate  such  rules.^"'  It  has  been  held  that  a  railroad  company 
can  not  grant  to  one  person,  a  common  carrier,  to  the  exclusion  of 
all  other  persons  engaged  in  a  like  business,  the  right  to  come  upon 
its  depot  grounds  with  his  vehicles  for  the  purpose  of  receiving 
freight  or  passengers. ^"'^  Another  court  has  taken  the  contrary  view, 
holding  that  a  railway  company  may,  by  contract,  confer  upon  a  trans- 
fer company  the  exclusive  privilege  of  going  upon  its  premises  with  its 
hacks  for  the  purpose  of  soliciting  passengers,  and  may  prohibit  other 
hackmen,  having  no  contract  relation  with  it,  or  with  its  passengers, 
from  doing  so.^'"'  It  has  been  held  that  a  rule  of  a  railroad  com- 
pany, by  which  it  reserves  the  right  to  assign  places  on  its  own 
grounds  to  the  different  hackmen,  and  to  exclude  others  not  assigned 
thereto,  is  a  reasonable  rule,  and  one  which  the  company  may  en- 
force.^°° 

§  3131.  Excluding  Drunken  Persons  from  Platforms  of  Street 
Cars. — A  rule  of  a  horse  railway  company  that  its  drivers  shall  not 
allow  an  intoxicated  person  on  the  front  platform  under  any  circum- 
stances, and  a  notice  or  placard  posted  in  the  car  forbidding  all 
persons  to  be  on  the  front  platform,  and  stating  that  the  company 
will  not  be  responsible  for  their  safety  there,- — are  reasonable.^"'' 

'"Barker  v.   Midland   R.   Co.,   18  Compare  New  York  &c.   R.   Co.  v. 

C.  B.  46,  58.  Flynn,  74  Hun  (N.  Y.)  124;  s.  c.  26 

™  New  York  &c.  R.  Co.  v.  Sheeley,  N.  Y.  Supp.  859. 

57  N.  Y,  St.  Rep.  766;  s.  c.  27  N.  Y.  ««  New  York  &c.  R.  Co.  v.  Flynn, 

Supp.  185.  74  Hun  (N.  Y.)  124. 

"=Com.  V.  Power,  7  Mete.  (Mass.)  '"Cole  v.   Rowen,   88   Mich.   219; 

596;  Landrigan  v.  State,  31  Ark.  50.  s.    c.    13    L.    R.    A.    848,    and    note; 

The   rights   of   hackmen   at   depots,  Lucas  v.  Herbert,  148  Ind.  64;   s.  c. 

wharves,   etc.,   is  treated  in  a  note  47  N.  E.  Rep.  146;   37  L.  R.  A.  376. 

to  Cole  V.  Rowen,  13  L.  R.  A.  848.  Under  a  city  charter  conferring  on 

'"  McConnell    v.    Pedigo,    92    Ky.  the  city  the  power  to  regulate  hacks, 

465;    Cravens   v.   Rodgers,    101    Mo.  an    ordinance     providing    that    no 

247;   Colorado  Springs  v.  Smith,  19  "agent    of    any    transfer    company 

Colo.   554;    s.   c.   36   Pac.   Rep.   540;  *    *    *    shall  go  within  the  depot  [of 

Kalamazoo  Hack  &c.  Co.  v.  Sootsma,  said  city]  for  the  purpose  of  solicit- 

84  Mich.   194;    s.   c.   47  N.  W.  Rep.  ing  patronage,"   is  valid:     Lindsay 

667;    Montana  &c.   R.   Co.   v.   Lang-  v.  Mayor,  104  Ala.  257;  s.  c.  27  L.  R. 

lois,  9  Mont.  419;  Indianapolis  &c.  R.  A.  436. 

Co.  V.  Dohn,  153  Ind.  10;    s.  c.  53  ""O'Neill  v.  Lynn  &c.  R.  Co.,  155 

N.  E.  Rep.  937.     Contra,  Old  Colony  Mass.  371;  s.  c.  29  N.  E   Rep.  630. 
R.    Co.    V.    Tripp,    147    Mass.    35. 
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§  3132.  Prohibiting  Passengers  from  Riding  on  the  Platforms  of 
the  Cars. — In  case  of  a  steam  railway  company,  a  regulation  pro- 
hibiting passengers  from  riding  on  the  platforms  of  the  cars  is  rea- 
sonable and  valid  j^"*  and  so,  in  ease  of  a  street  railway,  is  a  regu- 
lation prohibiting  passengers  from  riding  on  the  front  platforms  of 
the  cars."" 

§  3133.  Preventing  Passengers  from  Boarding  Trains  while  in 
Motion. — A  railroad  company  has  obviously  the  right  to  make  and 
enforce  a  regulation  preventing  passengers  from  boarding  its  trains 
until  they  have  come  to  a  full  stop  for  that  purpose ;  and  it  has  been 
held  that  its  gate-keeper  may  seize  hold  of  and  detain  passengers, 
so  far  as  to  prevent  them  from  performing  such  a  dangerous  and 
prohibited  act.^^° 

§  3134.  Prohibiting  Passengers  from  Wearing  Uniform  of  Rival 
Company. — A  regulation  of  a  railroad  company  prohibiting  pas- 
sengers on  its  trains  from  wearing  the  uniform  cap  of  a  line  of 
steamers  running  in  opposition  to  a  line  which  it  runs  in  connection 
with  its  railroad,  has  been  held  unreasonable  and  invalid.^^^ 

§  3135.  Preventing  Passengers  from  Stopping  and  Taking  Off 
their  Baggage  at  Intermediate  Stations. — ^Passengers  on  railway 
trains  have  the  right  to  stop  off  and  receive  their  baggage  at  any 
regular  station  or  stopping  place  of  the  train  on  which  they  may 
be  travelling  within  the  route  called  for  by  their  ticket,  and  any 
regulation  that  deprives  them  of  this  right  is  said  to  be  arbitrary, 
unreasonable  and  illegal.  It  has  been  so  held  concerning  a  regulation 
by  which,  although  a  passenger  may  himself  get  ofE  at  a  regular 
station  or  stopping  place  of  a  passenger  train,  which  is  just  across 
the  street  from  the  station  of  another  railroad,  he  will  not  be  sold 
a  ticket  to  that  place,  or  his  baggage  checked  to  or  delivered  at  that 
station,  but  will  be  compelled  to  pay  for  a  ticket  to  another  station  a 
mile  distant  and  go  there  for  his  baggage.^^^ 

'™  McCauley  v.   Tennessee  &c.   R.  "°  Dickerman   v.    St.    Paul   Union 

Co.,  93  Ala.  356;  Alabama  &c.  R.  Co.  Depot  Co.,  44  Minn.  433. 

V.  Hawk,  72  Ala.  112;   s.  c.  47  Am.  "'South  Florida  R.  Co.  v.  Rhodes, 

Rep.  403;   Johnson  v.  Macon  &c.  R.  25  Pla.  40;   s.  c.  3  L.  R.  A.  733;   5 

Co.,  38  Ga.  409.  South.  Rep.  633. 

'""Wills  V.  Lvnn  &c.  R.  Co.,  129  '"Pittsburgh  &c.  R.  Co.  v.  Lyon 

Mass.  351;    O'Neill  v.   Lynn  &c.  R.  (Pa.),  23  W.  N.  C.  69. 
Co.,  155  Mass.  371;  Baltimore  &c.  R. 
Co.  V.  Cason,  72  Md.  377. 
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§  3136.  Validity  of  Various  Regulations  of  Steam  Railway  Car- 
riers.— It  is  a  reasonable  regulation  for  a  steam  railway  company, 
having  two  lines  of  road  between  two  points,  one  direct  and  the  other 
circuitous,  to  require  that  its  passengers,  travelling  upon  a  simple 
ticket  from  one  of  these  points  to  the  other,  shall  go  by  the  most  di- 
rect route  ;^^^  that  one  passenger  shall  not  occupy  more  than  one  seat 
in  a  car;^^*  that,  on  a  suburban  train,  the  conductor  and  a  collector 
shall  start  from  each  end  of  the  train  to  collect  tickets  and  fares,  and 
that  passengers  shall  not  pass  either  the  conductor  or  the  collector 
without  a  ticket,  unless  they  satisfy  him  that  they  have  already 
paid;^^^  that  the  rear  door  of  the  rear  car  shall  be  kept  locked,  and 
that  passengers  shall  enter  at  the  front  door  ;^^^  that  a  certain  through 
train  shall  not  be  stopped  at  a  specified  station,  which  consists  only  of 
a  side  track,  the  nearest  house  to  which  is  a  mile  away,  where  two 
other  trains  stop  daily  at  such  station  i^"  that  no  one  but  the  holder  of 
a  first-class  railroad  ticket  shall  be  allowed  to  ride  upon  a  sleeping 
carj'^^^  and  that  passengers  shall  not  carry  pachages  of  merchandise 
into  the  passenger  cars.^^® 

§  3137.  Regulations  which  have  been  Held  Void. — ^A  regulation 
that  a  baggage  master  shall  not  receive  baggage  into  the  baggage 
room  until  a  ticket  shall  have  been  procured,  has  been  held  to  be  an 
imposition  on  the  public  and  unreasonable  and  void.  It  was  conceded 
that  it  would  be  reasonable  to  refuse  tO'  chech  the  baggage  of  a  pas- 

"' Church  V.  Chicago  &c.  R.  Co.,  (no  off.  rep.).    It  was  held  that  this 

6  S.  D.  235;   s.  c.  26  L.  R.  A.  616;  rule  was  valid^  even  as  to  passen- 

60  N.  W.  Rep.  854  (and  such  regu-  gers  having  no  knowledge  of  it;  so 

lation  becomes  a  part  of  the  contract  that  where  such  a  passenger  board- 

of  carriage).     It  is  further  held  that  ed  the  rear  platform,  and,  because 

the  failure  of  a  railroad  company  to  of  the  door  being  locked,  could  not 

notify  a  passenger  of  its  regulation  get  into  the  car,  but  was  forced  to 

that    through    passengers    between  remain  on  the  rear  platform,  and 

two  points  shall  take  a  direct  route,  was  thereby  injured,  he  could  not 

instead   of   a   more   circuitous   one  recover  damages:     Missouri  &c.  R. 

which  it  also  operates,  does  not  en-  Co.  v.  Brown,  supra. 

title  the  passenger  to  ride  between  "'Texas  &c.  R.  Co.  v.  Ludlam,  57 

such  points  on  the  more  circuitous  Fed.  Rep.  481;    s.  c.  48  Alb.  L.  J. 

route:     Church   v.   Chicago   &c.   R.  427;  6  C.  C.  A.  454  (the  rule  being 

Co.,  supra.  published  in  the  circulars  and  the 

"■*  Gulf   &c.   R.    Co.   V.   Moody,    3  time  cards  of  the  company) .    It  is 

Tex.  Civ.  App.  622;   s.  c.  30  S.  W.  the  duty  of  a  person  about  to  take 

Rep.  574  (and  for  a  persistent  vio-  passage  for  such  a  station  to  inform 

lation  of  this  regulation  the  passen-  himself  as  to  whether  the  particular 

ger  may  be  expelled).  train  will  stop  there:     Texas  &c.  R. 

""Faber  v.  Chicago  &c.  R.  Co.,  62  Co.  v.  Ludlam,   57  Fed.  Rep.   481; 

Minn.  433;   s.  c.  64  N.  W.  Rep.  918  s.  c.  48  Alb.  L.  J.  427;  6  C.  C.  A.  454. 

(and   this    regulation   may   be    en-  "'  Pullman  Palace  Car  Co.  v.  Lee, 

forced  against  a  passenger  who  has  49  111.  App.  75. 

no  previous  notice  of  it).  ""Runyon  v.  Central  &c.  R.  Co., 

""Missouri  &c.  R.  Co.  v.  Brown  64  N.  J.  L.  67;  s.  c.  44  Atl.  Rep.  985. 
(Tex.  Civ.  App.),  39  S.  W.  Rep.  326 
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senger  until  he  had  procured  and  exhibited  his  ticket.^^"  Clearly, 
a  carrier  may  adopt  a  rule  that  an  intending  passenger  shall  pay  his 
fare  before  the  carrier  assumes  responsibility  for  his  baggage;  but 
if  a  railway  carrier  fails  to  adopt  such  a  rule,  it  is  liable  for  the  loss 
of  the  baggage  of  an  intending  passenger,  received  by  its  agent  before 
the  passenger  has  purchased  his  tieket.^^^ 

§  3138.  Interpretation  of  Various  Eegulations. — A  rule  requiring 
passengers  travelling  on  freight  trains  to  keep  their  seats  does  not 
apply  to  one  who,  at  the  invitation  of  the  railroad  company,  is  in  a 
freight  car  engaged  in  shoveling  grain,  pursuant  to  his  employment 
by  the  shipper;  and  he  is  not  guilty  of  contributory  negligence  in 
continuing  his  work  while  the  car  is  being  moved,  where  he  has  no 
notice  or  knowledge  that  it  is  to  be  moved.^^^ 

Article  III.     Eegulation-s  Kespecting  the  Purchase  op  Tickets 
AND  THE  Payment  of  Fares. 


Section 

3141.  Requiring  passengers  to  pur- 

chase tickets  or  pay  extra 
fare. 

3142.  Regulations  as  to  the  exhibi- 

tion and  delivery  of  tickets. 

3143.  Requiring    passengers    to    ex- 

hibit tickets  to  gate-keeper. 

3144.  Regulation   requiring  identifi- 

cation of  purchasers  of  tick- 
ets. 

3145.  Rights  of  passenger  who  has 

lost  or  mislaid  his  ticket. 


Section 

3146.  Rights    of    passenger    where 

conductor     has     wrongfully 
taken  up  his  ticket. 

3147.  Expulsion  of  persons  refusing 

to  pay  fare. 

3148.  Statutory  penalties  in  England 

for    riding    without   paying 
fare. 

3149.  Regulations     as     to     mileage 

books. 

3150.  Requiring  passengers  to  pro- 

cure stop-over  tickets. 


§  3141.    Requiring  Passengers  to  Purchase  Tickets  or  Pay  Extra 

Pare.'^^^ — As  already  seen,^^*  Judicial  opinion  is  unanimous  to  the 
effect  that  a  regulation  of  a  railway  carrier  requiring  passengers 
to  purchase  tickets  before  taking  passage,  or  else  to  pay  extra  fare 


"2"  Coffee  V.  Louisville  &c.  R.  Co., 
76  Miss.  569;  s.  c.  25  South.  Rep. 
157;  71  Am.  St.  Rep.  535;  45  L.  R.  A. 
112;  14  Am.  &  Bng.  Rail.  Cas.  (N. 
S.)  423. 

^'^  Lake  Shore  &c.  R.  Co.  v.  Foster, 
104  Ind.  293;  s.  c.  2  West.  Rep.  299. 

^"^  Hopkins  v.  Boyd,  18  Ind.  App. 
63;  s.  c.  47  N.  B.  Rep.  480.  A  regu- 
lation of  a  railroad  company  where- 
by passengers  for  a  certain  station, 
on  trains  reaching  such  station  dur- 
ing the  night,  were  carried  to  an- 
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other  station,  and  carried  back  to 
the  former  station  in  the  morning 
free  of  charge,  does  not  relieve  the 
company  of  liability  for  carrying  a 
passenger  past  such  station,  where 
no  notice  of  the  regulation  was  giv- 
en to  the  public,  and  the  passenger 
had  no  actual  notice  of  it:  Louis- 
ville &c.  R.  Co.  V.  Cayce,  17  Ky.  L. 
Rep.  1389;  s.  c.  34  S.  W.  Rep.  896 
(not  to  be  rep.). 

"^"This  section  is  cited  in  §  3218. 

"^Ante,  §§  2608,  2609. 
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upon  the  train,  is  reasonahle,^^^  and  a  passenger  may  be  ejected 
for  refusing  to  comply  with  it;^^"  and  it  will  be  no  excuse  that  the 
ejected  passenger  acts  in  good  faith,  believing  the  sum  tendered  by 
him  to  be  the  regular  fare,  or  that  he  has  previously  been  allowed  to 
ride  upon  tender  of  the  regular  fare  upon  the  train,^^' — provided  that 
the  proper  facilities  to  enable  the  passenger  to  procure  a  ticket  be- 
fore boarding  the  train  have  been  furnished,^^'  and  provided  that 
the  extra  fare  demanded  from  the  passenger  on  the  train  shall  not, 
when  added  to  the  regular  fare,  exceed  the  maximum  rate  of  fare 
which  the  company  is  allowed  to  charge  by  the  statute  law.^-"  The 
passenger  can  not  complain  that  proper  facilities  to  enable  him  to 
purchase  his  ticket  have  not  been  afforded  him,  where  he  has  not 
applied  at  the  ticket  office  until  the  time  has  arrived  for  the  train 
to  depart  from  the  station,  although  it  has  not  actually  departed, 
where  he  fails  to  get  his  ticket  because  the  ticket  agent  is  at  that  time 
engaged  in  other  business. ^^^  But  if  the  passenger  has  not  had  a 
reasonable  opportunity  to  purchase  a  ticket  at  the  station  before 
boarding  the  train,  although  he  has  applied  for  the  same  in  ample 
time,  because  there  is  no  one  in  the  office  authorized  to  sell  it  to  him, 
and  is  obliged  to  board  the  train  without  a  ticket, — he  can  not  be 


"=  Sage  V.  Evansville  &c.  R.  Co., 
134  Ind.  100;  s.  c.  33  N.  E.  Rep.  771; 
Forsee  v.  Alabama  &c.  R.  Co.,  63 
Miss.  66;  Wilsey  v.  Louisville  &c.  R. 
Co.,  83  Ky.  511;  Illinois  &c.  R.  Co. 
V.  Bauer,  66  111.  App.  124;  McGowen 
V.  Morgan's  &c.  Co.,  41  La.  An.  732; 
s.  c.  5  L.  R.  A.  817;  39  Am.  &  Eng. 
Rail.  Cas.  460;  6  South.  Rep.  606 
(not  unreasonable  to  require  passen- 
gers without  tickets  to  pay  twenty- 
five  cents  extra). 

'="^  Cincinnati  &c.  R.  Co.  v.  Skill- 
man,  39  Ohio  St.  444;  Sage  v. 
Evansville  &c.  R.  Co.,  134  Ind.  100; 
s.  c.  33  N.  E.  Rep.  771. 

'"  Sage  V.  Evansville  &c.  R.  Co., 
134  Ind.  100;  s.  c.  33  N.  B.  Rep.  771. 

"« Ante,  §  2610 ;  Poole  v.  Northern 
&c.  R.  Co.,  16  Or.  261;  s.  c.  19  Pac. 
Rep.  107;  Cross  v.  Kansas  City  &c. 
R.  Co.,  56  Mo.  App.  664;  Atchison 
&c.  R.  Co.  V.  Dickerson,  4  Kan.  App. 
345;  s.  c.  45  Pac.  Rep.  975;  Fordyce 
V.  Manuel,  82  Tex.  527;  s.  c.  18  S.  W. 
Rep.  657. 

^™  Zagelmeyer  v.  Cincinnati  &c.  R. 
Co.,  102  Mich.  214;  s.  c.  60  N.  W. 
Rep.  436;  Atchison  &c.  R.  Co.  v. 
Dickerson,  4  Kan.  App.  345;  s.  c.  45 
Pac.  Rep.  975.  So,  a  railroad  com- 
pany which  fails  to  keep  Its  ticket 
office  open  as  required  by  Kan.  Gen. 


Stat.  1889,  par.  1325,  is  not  entitled 
to  charge  a  passenger  more  than  the 
regular  fare  per  mile,  or  expel  from 
a  train  a  passenger  who  refuses  to 
pay  more:  Atchison  &c.  R.  Co.  v. 
Dickerson,  4  Kan.  App.  345;  s.  c.  45 
Pac.  Rep.  975. 

""Illinois  &c.  R.  Co.  v.  Bauer,  66 
111.  App.  124.  Under  a  statute  en- 
acting that  "a  charge  of  ten  cents 
may  be  added  to  the  fare  of  any 
passenger  where  the  same  is  paid 
upon  the  cars/'  if  a  ticket  might 
have  been  procured  within  a  reason- 
able time  before  the  departure  of 
the  train'  (Iowa  Laws  1874,  ch.  68, 
§  2), — it  is  not  necessary  for  the 
railway  company  to  keep  the  ticket 
office,  at  a  small  station,  open  until 
the  very  moment  of  the  departure 
of  the  train;  but  all  that  the  passen- 
ger can  require  is  that  he  have  a 
reasonable  opportunity  to  purchase 
a  ticket;  and,  in  determining  wheth- 
er such  opportunity  was  given  him, 
it  is  proper  for  the  jury  to  consider 
the  character  of  the  station,  and 
whether  the  facilities  allowed  foi 
purchasing  tickets  were  such  as  the 
convenience  of  the  public  required 
at  that  place:  Everett  v.  Chicago 
&c.  R.  Co.,  69  Iowa  15. 
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charged  extra  fare  and  expelled  from  the  train  for  refusing  to  pay 
more  than  the  usual  fare,  without  the  company  becoming  liable  to 
him  in  damages.^'^  As  between  the  conductor  and  the  passenger,  the 
ticket  purchased  by  the  latter  from  the  proper  officer  of  the  carrier, 
is  the  only  evidence  of  the  right  of  the  passenger  to  travel.  The 
conductor  can  not  be  expected  to  accept  explanations  of  the  passen- 
ger in  regard  to  an  improper  ticket  which  he  produces,  or  when  he 
fails  to  produce  any  ticket  whatever.^^^  But  it  must  constantly  be 
kept  in  mind  that  it  is  not  merely  a  question  between  the  injured 
passenger  and  the  conductor,  but  that  it  is  a  question  between  the 
passenger  and  the  carrier  whose  servant  the  conductor  is;  so  that, 
although  the  conductor  may  not  be  personally  in  the  wrong,  yet  the 
company  will  become  responsible  in  damages'  because  of  the  negligence 
of  its  other  agent,  its  station  agent,  in  failing  to  afford  the  passen- 
ger that  reasonable  opportunity  to  purchase  his  ticket  which  law  and 
right  demand. ^^' 

§  3142.  Regulations  as  to  the  Exhibition  and  Delivery  of  Tick- 
ets.— The  carrier  has  the  right  to  make  reasonable  regulations  re- 
quiring passengers  to  exhibit  and  deliver  up  their  tickets  to  his  agent 
or  servant  ;^^*  the  circumstances  of  the  case  make  such  a  rule  im- 
peratively necessary.  The  number  of  persons  carried,  for  example, 
in  railway  coaches,  the  great  variety  of  tickets  used,  the  frequency 
of  stations  upon  the  line,  the  fact  that  passengers  go  over  many  con- 
necting lines  upon  a  single  journey  and  that  each  line  must  have  a 
certain  portion  of  the  ticket  in  order  to  demand  compensation  from 
the  office  which  has  issued  the  ticket, — all  these  circumstances  concur 

™Fordyce  v.  Manuel,  82  Tex.  527;  be  the  act  of  the  corporation;   and 

s.  c.  18  S.  W.  Rep.  657.  the  party  ejected  for  noncompliance 

1S2  Townsend  v.  New  York  &c.  R.  has  no  right  to  question  the  fact  or 

Co.,   56  N.  Y.   295    (but  see  s.  c.  4  the   method    of   its   adoption:     Mc- 

Hun  (N.  Y.)  217;  6  Thomp.  &  C.  (N.  Gowen  v.  Morgan's  &c.  Co.,  41  La. 

Y.)  495);  Frederick  v.  Marquette  &c.  An.  732;  s.  c.  5  L.  R.  A.  817;  39  Am. 

R.  Co.,  37  Mich.  342;  s.  c.  6  Reporter  &  Bng.  Rail.  Cas.  460;  6  South.  Rep. 

116;   Shelton  v.  Lake  Shore  &c.  R.  606.     The  fact  that  a  railroad  com- 

Co.,  29  Ohio  St.  214;  Pullman  Palace  pany  gives  a  draw-back  coupon  for 

Car  Co.  V.  Reed,  75  111.  125;  Weaver  the  extra  fare,  on  which  a  passen- 

V.  Rome  &c.  R.  Co.,  3  Thomp.  &  C.  ger  may   collect  it  back  from  any 

(N.  Y.)    270;    Jerome  v.   Smith,   48  agent  at  a  station,  does  not  affect 

Vt    230;   Downs  v.  New  Haven  &c.  the  validity  of  a  regulation  requir- 

R.  Co.,  36  Conn.  287;  Chicago  &c.  R.  ing   passengers   without   tickets   to 

Co.  V.  GrifiBn,  68  111.  499.     But  see  pay    an    extra    fare:     McGowen    v. 

Hamilton  v.   Third  Avenue  R.   Co.,  Morgan's  &c.   Co.,   41  La.  An.   732; 

53  N.  Y.  25.  s.  c.  5  L.  R.  A.  817;  39  Am.  &  Eng. 

"3  A  regulation  of  a  railroad  com-  Rail.  Cas.  460;  6  South.  Rep.  606. 
pany,  which  is  ancient  and  public,        ^"Lowe  v.  Volp,  L.  R.  (1896)  1 

requiring  passengers  without  tickets  B.  256;   s.  c.  65  L.  J.  M.  C.   (N.  S. 

to  pay  an  extra  fare,  is  presumed  to  43;  74  L.  T.  Rep.  143. 
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to  demonstrate  that  any  serious  restriction  laid  upon  the  carrier's 
power  in  this  respect  would  result  in  frequent  loss,  or  needlessly  en- 
hance the  difficulty  of  obtaining  compensation  for  carriage.  The 
passenger  who  refuses  to  comply  with  such  a  regulation  forfeits  his 
right  to  further  carriage,  and  may  be  ejected  from  the  train  by  the 
servants  of  the  railway  company,  of  course  without  unnecessary  vio- 
lence.^^^  Eegulations  of  this  kind  ought  not  to  be  condemned  unless 
they  are  palpably  unjust.^^"  It  is  not  unreasonable  to  demand  of 
the  passenger  the  surrender  of  his  ticket  in  exchange  for  a  conductor's 
check  ;^^''  but  a  passenger  ought  not  to  be  compelled  to  give  up  his 
ticket  without  such  a  check  in  return,  at  a  considerable  distance  from 
his  destination,  when  there  are  intervening  stations  at  which  the 
train  stops.^^^  A  passenger  has  no  right,  however,  to  demand  a  con- 
ductor's check  in  exchange  for  his  ticket  after  the  train  has  left  the 
station  immediately  preceding  that  to  which  his  ticket  entitles  him  to 
be  carried. ^^''  Persons  holding  commutation  or  season  tickets  may  be 
required  to  exhibit  them  whenever  requested,  and  on  refusal  to  do 
so  may  be  compelled  to  pay  the  regular  fare  as  transient  passengers, 
without  liability  on  the  part  of  the  company  to  repay  the  same;^*" 
and  on  refusal  to  pay  the  regular  fare,  the  commuter  may  be  ejected 
from  the  train  at  the  next  station.^*^  But  if  the  conductor  of  the 
train  knows  that  a  person  unable  to  produce  his  ticket  is  a  commuter, 
and  that  his  ticket  has  not  expired,  he  must  act  reasonably  under  the 
circumstances.  If  the  passenger  assures  him  that  he  has  the  ticket, 
but  has  mislaid  it,  he  must  be  allowed  to  ride  as  long  as  there  is  any 
reasonable  expectation  of  finding  it.  Although  such  passenger  had 
signed  a  receipt  by  which  he  agreed  to  show  his  ticket  to  the  con- 
ductor in  the  same  manner  as  other  passengers,  when  required,  yet, 
in  the  absence  of  an  express  stipulation  in  the  contract  that  the 
plaintiff  should  pay  his  fare  unless  the  ticket  should  be  produced,  his 
failure  to  produce  the  ticket  was  not  such  a  breach  of  the  contract  as 
to  justify  the  defendants  in  rescinding  it,  and  treating  the  plaintiff 

'^  People  V.  Caryl,  3  Park.  Cr.  Cas.  ^^  State   v.   Thompson,    20   N.   H. 

(N.  Y.)  326;  Baltimore  &c.  R.  Co.  v.  251;   Pittsburgh  &c.  R.  Co.  v.  Hen- 

Blocher,    27    Md.    277;    Loring    v.  nigh,  39  Ind.  509. 

Aborn,  4  Cush.  (Mass.)  608;  State  v.  '»» Illinois  &c.  R.  Co.  v.  Whitemore, 

Campbell,  32  N.  J.  L.  309;  Hibbard  43  111.  420. 

V.  New  York  &c.  R.  Co.,  15  N.  Y.  455.  "» Bennett  v.  Railroad  Co.,  7  Phila. 
But  if  the  conductor  knows  that  the  (Pa.)  11;  Ripley  v.  New  Jersey  &c. 
passenger  has  paid  his  fare,  he  has  Transp.  Co.,  31  N.  J.  L.  388;  Wood- 
no  right  to  expel  him  from  the  car,  ard  v.  Eastern  Counties  R.  Co.,  30 
although  he  refuses  to  exhibit  his  L.  J.  (M.  C.)  196. 
ticket:     IMd.,  per  Comstock,  J.  "'Downs  v.  New  York  &c.  R.  Co., 

'="  Vedder  v.  Fellows,  20  N.  Y.  126.  36  Conn.  287. 

""Northern   R.    Co.    v.    Page,    22 
Barb.  (N.  Y.)  130. 
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as  a  trespasser  on  the  train. ^^^  A  lunatic,  unknown  to  the  servants 
of  the  carrier  as  such,  and  carelessly  left  in  his  seat  alone  by  the 
person  having  him  and  his  ticket  in  charge,  may  be  rightfully  ex- 
pelled from  the  train,  although  he  does  not  understand  the  demand 
made  upon  him  for  the  payment  of  his  fare.'-''^  Where  a  railroad 
company  was  under  a  contract  with  a  municipal  corporation  to  carry 
passengers  over  two  sections  of  its  line  for  one  fare,  a  regulation 
requiring  passengers  to  exhibit  an  undetached  coupon  ticket  as  a 
voucher  of  their  right  to  continue  beyond  the  first  section  of  the  line 
was  held  reasonable,  so  that  the  company  might  lawfully  eject  the 
passenger  refusing  to  comply  with  it.^**  A  by-law  of  a  tramway 
company  requiring  each  passenger  to  show  his  ticket  when  requested 
to  do  so  by  the  conductor  or  any  duly  authorized  servant  of  the  com- 
pany, is  not  unreasonable.^*^ 

§  3143.  Eequiring  Passengers  to  Exhibit  Tickets  to  Gate-Keeper. — 

Eegulations  of  a  railway  carrier  of  passengers  requiring  persons  pass- 
ing through  its  gates  for  the  purpose  of  taking  trains  to  exhibit 
tickets  to,  and  have  them  punched  by,  the  gate-keeper,  and  that  no 
passenger  shall  be  allowed  to  board  any  train  while  in  motion,  are 
reasonable;  and  persons  knowing  of  such  rules,  and  having  a  reason- 
able opportunity  to  do  so,  must  comply  therewith;^*"  and  the  same 
is  true  of  a  regulation  that  the  gate-keeper  at  a  depot  shall  not  per- 
mit passengers  to  go  through,  unless  they  are  entitled  by  their  tickets 
to  go  upon  a  particular  train.^*^ 


^"  Maples  V.  New  York  &c.  R.  Co.,  ment  of  his  fare,  will  be  furnished 

38  Conn.  557.  with  a  ticket,  which  such  passenger 

143  willetts  V.  Buffalo  &c.  R.  Co.,  14  is  to  show  when  required,  and  to 
Barb.   (N.  Y.)   585.     In  Jennings  v.  deliver  up  before  leaving  the  corn- 
Great  Northern  R.  Co.,  L.  R.  1  Q.  B.  pany's  premises,  upon  demand."     It 
7,  the  plaintiff  took  tickets  for  him-  was  held,  in  an  action  by  the  plain- 
self,  his  servants,  and  horses  by  a  tiff   for   not   carrying  his   servants, 
particular  train  on  the  defendants'  that,   as  the   defendants  contracted 
railway.     The  train  was  afterwards  with  the  plaintiff,  and  delivered  the 
divided  into  two.    The  plaintiff  trav-  tickets  to  him,  and  not  to  the  serv- 
elled  in  the  iirst  part  of  the  train,  ants,  they  were  not  in  a  position  to 
taking    all    the    tickets    with    him.  enforce  the  by-law. 
"When    the    second    train,    with    the  ''"  De  Lucas  v.  New  Orleans  &c.  R. 
servants  and  horses,  was  about  to  Co.,  38  La.  An.  930. 
start,   the   plaintiff's  servants  were  "=Lowe  v.  Volp,  L.  R.  (1896)  1  Q. 
required  to  produce  their  tickets,  and  B.  256;   s.  c.  65  L.  J.  M.  C.   (N.  S.) 
on  their  being  unable  to  do  so,  the  43;  74  Law  T.  Rep.  143. 
defendants   refused   to   carry  them.  '"  Dickerman   v.    St.    Paul   Union 
A  by-law  of  the  defendants  provided  Depot  Co.,  44  Minn.  433. 
that  "no  passenger  will  be  allowed  "'  Watkins  v.  Pennsylvania  R.  Co., 
to  enter  any  carriage  without  hav-  21  D.  C.  1;  s.  c.  52  Am.  &  Bng.  Rail, 
ing  first  paid  his  fare  and  obtained  Cas.  159. 
a  ticket.    Each  passenger,  on  pay- 
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§  3144.  Regnilation  Requiring  Identification  of  Purchasers  of 
Tickets. — A  railway  rule  or  regulation  requiring  an  original  pur- 
chaser of  an  excursion  ticket  at  a  rediu:ed  rate  to  be  identified  by  the 
company's  agent  at  the  point  of  original  destination  before  he  can 
demand  return  passage  has  been  held  lawful  and  reasonable;  and 
upon  his  non-compliance  therewith  the  conductor  on  the  return  trip 
has  the  legal  right  to  eject  him.^** 

§  3145.    Rights  of  Passenger  who  has  Lost  or  Mislaid  his  Ticket. — 

Clearly,  a  passenger  who  has  lost  or  mislaid  his  ticket,  and  who,  after 
having  been  allowed  a  reasonable  opportunity  to  search  for  it,  can 
not  find  it,  must  either  pay  the  fare  which  the  carrier  is  entitled  to 
demand  of  passengers  boarding  his  vehicle  without  tickets,  or  else 
get  off  the  vehicle.  A  by-law  of  a  tramway  company,  enforceable  by 
a  penalty,  providing  that  each  passenger,  when  required  to  do  so  by 
an  agent  of  the  company,  shall  either  deliver  up  his  ticket  or  pay 
fare,  is  therefore  reasonable  and  valid  ;^*^  and  under  the  operation  of 
such  a  by-law,  a  passenger  who  has  lost  his  ticket  is  liable  to  the 
penalty,  upon  his  refusal  to  pay  a  new  fare.^^"  A  passenger  who  has 
mislaid  his  ticket  is  entitled  to  a  reasonable  length  of  time  in  which 
to  search  for  it;  he  is  not  obliged  to  have  his  ticket  ready  in  hand 
the  moment  the  conductor  may  demand  that  it  shall  be  exhibited.^^'- 
The  loss  of  a  ticket  is  very  properly  held  to  fall  upon  the  passenger; 
any  other  rule  would  be  a  source  of  endless  fraud  upon  the  carrier 
and  of  intolerable  delay  to  the  public.  "It  is  better  and  more  reason- 
able that  a  passenger  should  now  and  then  have  to  suffer  the  conse- 
quences of  his  own  want  of  care,  than  that  a  system  should  be  ren- 
dered impracticable  which  seems  necessary  to  the  transaction  of  this 
important  branch  of  business.  *  *  *  The  public,  whether  wisely 
or  not,  desire  to  travel  at  the  rate  of  four  or  five  hundred  miles  a  day, 
and  that  rapidity  of  movement  can  not  be  accomplished  without 
peculiar  arrangements  to  suit  the  exigency,  which  must  sometimes 
be  found  to  produce  inconvenienee."^^^  It  is  the  duty  of  the  pas- 
senger, in  case  he  has  lost  or  mislaid  his  ticket,  or  in  case  the  ticket 
which  he  happens  to  hold  does  not  entitle  him  to  proceed  further, 
although  he  may  have  paid  the  price  of  a  ticket  to  a  station  further 
on,  to  pay  the  fare  demanded ;  and  if  the  company  afterwards  refuses 

"« Abram  v.   Gulf  &c.   R.  Co.,   83  ^^  Hanks  v.  Bridgman,  supra. 

Tex.  61;  s.  c.  11  Rail.  &  Corp.  L.  J.  "'Curtis  v.  Grand  Trunk  R.  Co., 

158;  18  S.  W.  Rep.  321.  12  Upper  Canada  C.  P.  89;   Maples 

™  Hanks     v.     Bridgman,     L.     R.  v.  New  York  &c.  R.  Co.,  38  Conn.  557. 

(1896)  1  Q.  B.  253;  s.  c.  65  L.  J.  M.  ">=  Robinson,  C.  J.,  in  Duke  v.  Great 

C.   (N.  S.)   41;   74  Law  T.  Rep.  26.  Western  R.  Co.,   14  Upper  Canada 

See  post,  §§  3216,  3217.  Q.  B.  377,  384;  s.  c.  id.  369. 
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to  make  suitable  reparation  for  the  indignity  to  which  he  has  been 
exposed  in  being  compelled  to  repay  his  fare,  he  can  maintain  his 
action  against  it.^°'  But  the  circumstances  may  be  such  that  satis- 
factory evidence  can  be  given  to  account  for  the  failure  to  produce  the 
customary  ticket,  in  which  case  the  conductor  is  not  justified  in  fol- 
lowing out  his  instructions  literally  and  in  disregard  of  such  evidence ; 
as  where  the  plaintifE  purchased  a  ticket  for  a  berth  in  a  sleeping 
car,  which  he  exhibited  to  the  porter,  who  showed  him  his  berth, 
which  the  plaintiff  made  preparations  to  occupy,  and  afterwards  the 
ticket  was  demanded  by  the  conductor  of  the  car.  The  ticket  could 
not  be  found,  having  been  lost  in  the  meantime  by  the  passenger. 
The  train  had  not  yet  left  the  station  where  the  ticket  was  purchased, 
and  the  plaintiff  procured  from  the  defendant's  agent  a  writing  cer- 
tifying that  he  had  paid  for  the  berth  he  was  occupying.  The  con- 
ductor refused  to  accept  this,  or  any  explanations  in  lieu  of  the 
ticket,  and  the  plaintiff  was  accordingly  ejected  from  the  sleeping  car. 
It  was  held  that  he  was  entitled  to  recover  the  price  paid  for  his 
ticket,  and  reasonable  compensation  for  the  trouble  and  inconvenience 
occasioned  by  being  deprived  of  his  berth  in  the  sleeping  car.^"*  Like- 
wise, a  passenger  may  be  compelled  to  pay  his  fare,  who  has  in  his 
possession  a  coupon  ticket  which  entitles  him  to  ride  the  distances 
indicated  by  the  coupons  respectively,  but  who  has  lost  a  conductor's 
chech  which  had  been  given  him  in  exchange  for  one  of  his  coupons. 
In  such  a  case,  the  ticket  with  the  coupons  remaining  attached,  en- 
titling him  to  ride  from  some  point  further  on  to  his  destination,  is  no 
evidence  to  the  conductor  of  his  right  to  ride  upon  that  section  of 
the  road  covered  by  the  coupon  detached  by  the  conductor  previously 
having  charge  of  the  train.^°°     If  the  passenger  has  paid  for  three 

"'  Chicago  &c.  R.  Co.  v.  GrifiBn,  printed  on  it,  purchased  in  Portland, 
and  Frederick  v.  Marquette  &c.  R.  does  not  entitle  the  holder  to  a  pass- 
Co.,  37  Mich.  342;  s.  c.  6  Reporter  age  in  a  direction  the  reverse  of 
116.  that  indicated  on  the  ticket:    Keeley 

'"  Pullman  Palace  Car  Co.  v.  Reed,  v.  Boston  &c.  R.  Co.,  67  Me.  163;  s.  c. 

75  111.  125.     An  informal  writing  by  6  Cent.  L.  J.  382;  17  Alb.  L.  J.  366; 

the  ticket  agent  to  the  effect  that  a  Coleman  v.  New  York  &c.  R.  Co.,  106 

passenger  has  paid  his  fare;  becomes  Mass.  160.     Where  an  additional  and 

a  ticket  as  good  as  the  printed  one  more  circuitous  route  exists  between 

usually  sold:     St.  Louis  &c.  R.  Co.  two  points  on  the  main  line  of  a  rail- 

V.  Dalby,  19  111.  353,  365,  per  Caton,  road,  a  passenger  holding  a  through 

C.  J.     See  also  Toledo  &c.  R.  Co.  v.  ticket  can  not,  as  a  matter  of  right, 

McDonough,  53  Ind.  289.  leave  the  train  on  the  main  line  at 

^  Jerome  v.  Smith,  48  Vt.  230.  See  one  of  these  points  and  demand 
also,  O'Brien  v.  Boston  &c.  R.  Co.,  15  transportation  to  the  other  point 
Gray  (Mass.)  20;  s.  c.  Thomp.  Carr.  over  the  circuitous  route  without 
Pass.  22.  If  there  is  no  special  con-  paying  additional  fare.  The  com- 
tract  to  vary  the  terms  of  a  railroad  pany  is  bound  only  to  carry  the  pas- 
ticket,  it  must  be  used  as  those  senger  over  the  through  and  most 
terms  direct, — e.  g.,  a  ticket  with  direct  route.  Especially  is  this  so, 
the  words  "Portland  to  Boston"  im-  when  the  rate  per  mile  to  be  charged 
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"tickets  for  himself  and  companions,  and  received  only  two,  the  pro- 
duction of  these  two,  with  an  explanation  as  to  the  failure  to  pro- 
cure the  third,  can  not  excuse  the  payment  of  fare  demanded.^^"  A 
railroad  company  is  under  no  obligation  to  carry  persons  for  less 
than  the  usual  rates.  If  it  chooses  to  do  so,  the  passenger  must 
comply  with  the  regulations  made  in  such  cases, — namely,  show  a 
permission  from  the  proper  officer  to  travel.  If  this  is  not  done,  the 
person  so  travelling  may  be  ejected  from  the  train.' 
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§  3146.  Eights  of  Passenger  where  Conductor  has  Wrongfully 
Taken  Up  his  Ticket. — The  fact  that  one  of  the  defendant's  con- 
ductors has  wrongfully  taken  a  passenger's  ticket  from  him,  does 
not  justify  him  in  getting  upon  another  train  of  the  defendant's, 
with  the  intention  of  riding  without  paying  his  fare.  The  con- 
ductor may  properly  expel  such  a  passenger  from  his  train.^^* 

§  3147.  Expulsion  of  Persons  Refusing  to  Pay  Fare. — A  willful  re- 
fusal to  pay  the  proper  fare  demandable  justifies  expulsion  from  the 
train.  The  railroad  company  is  under  no  obligation  to  transport  a 
trespasser,  and  he  may  be  expelled  at  any  time,  provided  the  manner 
and  place  of  expulsion  are  such  that  the  act  will  not  result  in  wanton 
injury.^^'  It  is  important  to  observe  the  distinction  between  pas- 
sengers who  may  honestly  differ  with  the  company's  agents  in  regard 
to  their  rights,  and  therefore  refuse  to  submit  to  exactions  of  fare  in 
addition  to  that  already  paid,  and  persons  Who  board  the  train,  or 
remain  upon  it  after  their  ticket  is  exhausted,  with  the  intention  of 
defrauding  the  company  or  resisting  demands  for  payment  of  fare. 
It  would  seem  that  trespassers  are  not  "passengers"  contemplated  by 
statutes  which  forbid  the  expulsion  of  passengers  at  other  than  regu- 

for  tickets  is  fixed  by  statute,  and  by  the  direction  of  the  company's 

the  price  of  the  ticket,  as  in  this  servant,  and  on  the  assurance  of  the 

case,  was  for  the  number  of  miles'  conductor  that  such  check  will  be 

travel  on  the  most  direct  line  be-  received  upon  the  other  train,  the 

tween  the  two  points:     Bennett  v.  company  will  be  responsible  for  the 

New  York  &c.  R.  Co.,  69  N.  Y.  594;  act  of  the  conductor  in  refusing  to 

s.  c.  5  Hun  (N.  Y.)  599.    See,  also,  recognize  such  check  and  expelling 

Adwin  v.  New  York  &c.  R.  Co.,  60  the  passenger  from  the  train:     To- 

Barb.  590.  ledo  &c.  R.  Co.  v.  McDonough,  53 

'"Weaver  v.  Rome  &c.  R.  Co.,  3  Ind.  289. 

Thomp.  &  C.  (N.  Y.)  470.  "» Great  Western  R.  Co.  v.  Miller, 

•"Goetz  V.  Hannibal  &c.  R.  Co.,  50  19  Mich.  305;  Haley  v.  Chicago  &c. 

Mo.  472.  R.  Co.,  21  Iowa  15;  Chicago  &c.  R. 

"»Shelton  v.   Lake   Shore  &c.   R.  Co.    v.    Roger,    1    111.    App.    472; 

Co.,  29  Ohio  St.  214;   Townsend  v.  Lillis  v.  St.  Louis  &c.  R.  Co.,  64  Mo. 

New  York  &c.  R.  Co.,  56  N.  Y.  295.  464;  Ohio  &c.  R.  Co.  v.  Muhling,  30 

If  a  passenger  has  received  a  con-  111.  9;  O'Brien  v.  Boston  &c.  R.  Co., 

ductor's  check  in  exchange  for  his  15  Gray   (Mass.)    20;    s.  c.  Thomp. 

ticket,  and  gets  upon  another  train  Carr.  Pass.  22. 
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lar  stations.^""  But  this  distinction  is  not  always  observed.^^*  After 
a  person  has  refused  to  pay  his  fare,  and  is  being  put  off  the  train, 
he  acquires  no  right  to  passage  by  then  tendering  the  fare  de- 
manded.^"^  In  such  a  case,  if  put  off  at  a  regular  station,  he  must 
there  obtain  a  ticket  and  tender  the  same.^"'  Where  the  rates  of  fare 
fixed  by  the  company  were  higher  than  allowed  by  law,  and  the 
plaintiff  entered  the  cars  and  tendered  the  legal  fare  for  the  pur- 
pose, as  he  afterwards  declared,  of  making  money  by  suit  against 
the  company  for  expulsion  in  consequence  of  refusal  to  pay  the  rate 
fixed  by  the  company, — having  been  so  expelled,  it  was  held  that  he 
was  entitled  only  to  compensatory  damages ;  and  that,  for  the  purpose 
of  mitigating  the  damages,  his  subsequent  declarations  as  to  his  object 
in  entering  the  train  were  admissible  in  evidence.^^*  When,  upon  a 
steamboat,  no  collection  of  fares  is  made  until  the  landing  is  reached, 
a  person  attempting  to  leave  the  boat  without  producing  a  ticket 
may  be  detained  a  reasonable  length  of  time,  in  order  that  the  officers 
of  the  boat  may  investigate  statements  explanatory  of  his  failure  to 
produce  the  ticket.^^° 

§  3148.    Statutory  Penalties  in  England  for  Riding  without  Pay- 
ing Fare. — In  England  it  is  provided  by  statute,^""  that  "if  any  per- 


"°  Lillis  v.  St.  Louis  &o.  R.  Co.,  64 
Mo.  464;  Chicago  &c.  R.  Co.  v.  Boger, 
1  III.  App.  472;  People  v.  Jlllson,  3 
Park.  Cr.  Cas.  (N.  Y.)  234;  post, 
§  3244. 

'"  Chicago  &c.  R.  Co.  v.  Peacock, 
48  111.  253;  Fulton  v.  Grand  Trunk 
R.  Co.,  17  Upper  Canada  Q.  B.  428. 

"^People  V.  Jillson,  3  Park  Cr. 
Cas.  (N.  Y.)  234;  O'Brien  v.  Boston 
&c.  R.  Co.,  15  Gray  (Mass.)  20;  s.  c. 
Thomp.  Carr.  Pass.  22;  State  v. 
Campbell,  32  N.  J.  L.  309;  Nelson  v. 
Long  Island  &c.  R.  Co.,  7  Hun  (N. 
Y.)  140;  Stone  v.  Chicago  &c.  R.  Co., 
47  Iowa  82;  s.  c.  10  Chic.  Leg.  N.  78; 

6  Reporter  489;  Hoffbauer  v.  D.  &  N. 
R.  Co.,  20  Alb.  L.  J.  474;  Fulton  v. 
Grand  Trunk  R.  Co.,  17  Upper  Can- 
ada Q.  B.  428 ;  Hibbard  v.  New  York 
&c.  R.  Co.,  15  N.  Y.  455,  462,  per 
Denio,  C.  J. 

"''  Nelson  v.  Long  Island  R.   Co., 

7  Hun  (N.  Y.)  140.  In  State  v. 
Campbell,  32  N.  J.  L.  309,  the  passen- 
ger had  in  his  possession  a  spent 
ticket  and  a  regular  ticket.  He  in- 
sisted on  the  right  of  passage  on  the 
spent  ticket,  and  exhibited  no  other. 
Having  been  ejected  from  the  train, 
after  considerable  delay  and  diffi- 
culty, he  produced  the  regular 
ticket,  and  demanded  that  he  be  car- 

590 


ried  upon  it,  which  demand  was  re- 
fused. The  court  held  that  his 
tortious  refusal  to  produce  this 
ticket  before  his  expulsion  was  a 
breach  of  the  contract,  saying:  "A 
passenger  takes  his  ticket  subject  to 
the  reasonable  regulations  of  the 
company;  it  is  an  implied  condition 
in  his  contract  that  he  will  submit 
to  such  regulations;  and 'if  he  will- 
fully refuses  to  be  bound  by  them, 
by  so  doing  he  repudiates  his  con- 
tract, and  after  such  repudiation 
can  not  claim  any  right  under  it." 
It  was  resolved  in  Stone  v.  Chicago 
&c.  R.  Co.,  47  Iowa  82,  that  where  a 
passenger  has  been  ejected  from  a 
train  for  non-payment  of  fare,  he 
must  pay  the  fare  from  the  station 
where  he  first  entered  the  train,  be- 
fore he  can  insist  on  being  carried 
forward  upon  the  same  train;  and 
if  he  purchase  a  ticket  at  the  point 
where  he  was  ejected,  the  conductor 
may  nevertheless  exclude  him  from 
the  train. 

1"  Cincinnati  &c.  R.  Co.  v.  Cole,  29 
Ohio  St.  126. 

"=  Standish  v.  Narragansett  Steam- 
boat Co.,  Ill  Mass.  512. 

"""  Companies  Clauses  Consolida- 
tion Act,  8  Vict.,  c.  20,  §  103. 
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son  travel,  or  attempt  to  travel,  in  any  carriage  of  the  company,  or 
of  any  other  company  or  party  using  the  railway,  without  having 
previously  paid  his  fare,  and  with  intent  to  avoid  payment  there- 
of ;  or  if  any  person,  having  paid  his  fare  for  a  certain  distance,  know- 
ingly and  willfully  proceed  in  any  such  carriage  beyond  such  dis- 
tance without  previously  paying  the  additional  fare  for  the  addi- 
tional distance,  and  with  intent  to  avoid  payment  thereof;  or  if  any 
person  knowingly  and  willfully  refuse  or  neglect,  on  arriving  at  the 
point  to  which  he  has  paid  his  fare,  to  quit  such  carriage,  every  such 
person  shall,  for  every  such  offense,  forfeit  to  the  company  a  sum 
not  exceeding  forty  shillings."  By  the  same  statute  it  is  provided  i^**^ 
"For  better  enforcing  the  observance  of  all  or  any  of  such  regula- 
tions, it  shall  be  lawful  for  the  company,  subject,  etc.,  to  niake  by- 
laws ;  *  *  *  provided  that  such  by-laws  be  not  repugnant  to  the 
laws  of  that  part  of  the  United  Kingdom  where  the  same  are  to  have 
effect,  or  to  the  provisions  of  this  or  the  special  act;  *  *  *  and 
any  person  offending  against  any  such  by-law  shall  forfeit  for  every 
such  offense  any  sum  not  exceeding  five  pounds,  to  be  imposed  by  the 
company  in  such  by-laws  as  a  penalty  for  any  such  offense."  *  *  * 
Under  §  103  of  the  foregoing  provisions  it  is  held  that  fraudulent 
intention  is  the  gist  of  the  offense  of  travelling  without  having  paid 
the  fare;^^*  and  the  fact  that  a  person  rode  beyond  the  station  for 
which  he  had  purchased  a  ticket,  but,  on  getting  out  of  the  train,  ten- 
dered the  full  local  fare  charged  by  the  company  for  this  extra  dis- 
tance, after  delivering  up  his  ticket,  was  no  evidence  of  an  intention 
to  defraud  the  company.^'*'  Under  §  103,  by-laws  were  frequently 
made  requiring  a  passenger  not  producing  or  delivering  up  his 
ticket,  to  pay  his  fare  from  the  place  from  which  the  train  orig- 
inally started,  or  in  default  thereof  forfeit  a  sum  not  exceeding 
forty  shillings.  In  one  case,^'"  a  by-law  of  this  description,  made 
under  the  provisions  of  an  act  incorporating  the  railway  company, 
similar  in  effect  to  the  provisions  above  set  out  from  the  Companies 
Clauses  Consolidated  Act,  was  held  not  to  impose  a  penalty,  and  did 
not,  therefore,  justify  the  arrest  and  imprisonment  of  a  passenger  com- 
mitting a  breach  of  it,  in  accordance  with  other  provisions  for  the  en- 
forcement of  penalties  in  the  act  incorporating  the  company.^^^     But 

>"  lUd..  §  109.  McCarthy  v.  Dublin  cS;c.  R.  Co.,  Irish 

™  Dearden  v.   Townsend,  L.  R.   1  Rep.  3  C.  L.  511. 

Q.  B.  10;   Bentham  v.  Hoyle,  L.  R.  ""Dearden  v.   Townsend,  L.  R.  1 

3  Q.  B.  Div.  289;  London  &c.  R.  Co.  Q.  B.  10. 

V.  Watson,  L.  R.  3  C.  P.  Div.  429;  ""Chilton   v.   London   &c.   R.   Co., 

s.   c.    4   C.   P.   Div.   118.     See,   also,  16  Mee.  &  W.  212. 

Regina  v.  Frere,   4  El.  &  Bl.  598;  ™  See,   also,   Barr  v.   Midland  R. 

Co.,  Irish  Rep.  1  C.  L.  130. 
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the  contrary  was  intimated  in  another  case.^"  In  still  another  case/^' 
the  express  ground  of  the  decision  of  the  Court  of  Appeal  was  that 
such  a  by-law  did  impose  a  penalty,  recoverable  only  before  justices, 
according  to  the  provisions  of  the  act,^'*  and  not  as  a  debt  in  a  court 
of  civil  jurisdiction. 

§  3149.  Regulations  as  to  Mileage  Books. — A  statute  of  New  York 
requires  railroad  companies  to  issue  mileage  books,  entitling  the 
holder,  upon  surrendering  a  number  of  coupons  equal  to  the  number 
of  miles  which  he  or  any  member  of  his  family  may  wish  to  travel, 
to  a  mileage  exchange  ticlcet."^  Under  this  statute  a  railroad  com- 
pany has  no  right  to  require  an  applicant  for  a  mileage  book  to  give 
the  names  of  his  family  or  to  sign  a  separate  contract  annexed  to 
the  mileage  book;  and  the  refusal  of  the  applicant  to  comply  with 
such  conditions  does  not  justify  a  refusal  to  deliver  to  him  a  mileage 
book,  and  protect  the  company  from  liability  for  the  penalty  pre- 
scribed by  the  statute  for  its  failure  to  issue  a  book  in  a  proper  case.^'" 
The  company  can  not  require  the  applicant  for  the  mileage  book  to 
subscribe,  as  a  condition  of  selling  it  to  him,  to  an  agreement  that 
the  book  shall  be  forfeited  if  it,  or  any  exchange  ticket  issued  at  the 
request  of  the  holder,  shall  be  presented  by  any  person  other  than 
the  purchaser.^^^  The  reason  is  that,  as  the  statute  absolutely  re- 
quires the  railroad  company  to  issue  the  mileage  book  upon  the  terms 
fixed  by  the  statute,  there  is  no  consideration  for  a  contemporaneous 
agreement  annexed  by  the  railroad  company  to  the  mileage  book, 
and  imposed  upon  the  passenger,  and  required  to  be  signed  by  him 
as  a  condition  of  issuing  the  book  to  him.  For  example,  a  con- 
temporaneous agreement,  although  signed  by  the  passenger,  providing 
that,  when  presented  to  the  conductor,  the  mileage  book  must  be 
accompanied  with  a  passage  ticket,  received  in  exchange  for  an  ade- 
quate number  of  coupons  which  have  been  previously  detached  from 
the  book  by  the  company's  agent, — is  of  no  validity. ^'^ 

§  3150.    Eequiring   Passengers  to  Procure   Stop-Over  Tickets. — 

A  regulation  by  which  a  railway  passenger,  who  desires  to  stop  over 
between  the  starting  point  and  his  destination,  is  required  to  procure 

"=  Brown  v.  Great  Eastern  R.  Co.,  ""  Trolan  v.  New  York  &c.  R.  Co., 

L.  R.  2  Q.  B.  Div.  406.  52  N.  Y.   Supp.   257;    s.  c.   31  App. 

"'London  &c.  R.  Co.  v.  "Watson,  L.  Div.  (N.  Y.)  320. 

R.  4  C.  P.  Div.  118;  s.  c.  3  C.  P.  Div.  "'Watson  v.  New  York  &c.  R.  Co., 

429.  54  N.  Y.  Supp.   201;    s.  c.   24  Misc. 

"*  Section  145.  (N.  Y.)  628. 

"°New  York  Laws  1896,  ch.  835,  "'Corcoran   v.   New  York  &c.   R. 

§  1.  Co.,  25  App.  Div.  (N.  Y.)  479. 
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a  stop-over  ticket  from  the  conductor,  is  reasonable;^'"  but  reasonable 
notice  of  it  must  be  given.^*"  If  a  passenger  asks  the  proper  conduc- 
tor for  a  stop-over  ticket,  and,  through  the  conductor's  fault,  receives 
instead  thereof  only  a  trip  check,  the  second  conductor  may  still 
demand  of  him  the  additional  fare,  and,  upon  his  refusal  to  pay  it, 
may  eject  him  from  the  train.^*^ 

Article  IV.    Eegulations  Eespecting  Passbngees  on  Feeigi-it 
AND  Stock  Teains. 

Section  Section 

3153.  Excluding     passengers     from    3156.  Such  as  requiring  passengers 

freight  trains.  to   purchase   tickets   before 

3154.  Persons     carried     on     freight  hoarding  the  train. 

trains  entitled  to  the  rights    3157.  Rights  of  persons  so  boarding 
of  passengers.  the  freight  train  in  case  of  a 

3155.  But  subject  to  reasonable  reg-  negligent  injury. 

ulations    peculiar    to    that    3158.  Compelling  stockman  to  ride 
branch  of  service.  In  caboose. 

§  3153.  Excluding  Passengers  from  Freight  Trains. — It  is  the  un- 
doubted right  of  railway  companies  to  appropriate  a  portion  of  their 
trains  exclusively  to  the  carrying  of  freight,  and  to  exclude  passen- 
gers therefrom  entirely.^*^  Their  obligations  to  the  public  require 
them  only  to  furnish  sufficient  passenger  trains  to  accommodate  the 
travel,  and  such  freight  trains  as  the  business  of  the  country  along 
their  line  requires.  They  are  not  required  to  carry  passengers  upon 
their  freight  trains,  or  freight  on  their  passenger  trains;  but  they 
may,  if  they  choose,  do  either.^**  Hence,  a  rule  that  passengers  shall 
be  allowed  to  travel  on  such  trains  only  upon  a  written  permit  from 
the  superintendent  or  assistant  superintendent  in  charge  of  the 
district,  is  reasonable.^'*  If  they  have  a  regulation  or  custom  of 
carrying  passengers  on  their  freight  trains,  they  may,  of  course,  revoke 
it  upon  giving  seasonable  notice  to  the  public,  and  this  notice  may 
be  given  by  a  general  advertisement,  and  need  not  be  brought  home 
to  a  particular  passenger.  If,  after  such  a  notice  has  been  published 
for  such  a  length  of  time  as  to  make  it  reasonably  certain  that  all 
intending  passengers  will,  by  the  exercise  of  reasonable  diligence, 

"» Yorton  v.  Milwaukee  &c.  R.  Co.,  Houston  &c.  R.  Co.  v.  Moore,  49  Tex. 

54  Wis.  234;  s.  c.  41  Am.  St.  Rep.  23.  31;   Thomas  v.  Chicago  &c.  R.  Co., 

"°Lane  v.  East  Tennessee  &c.  R.  72  Mich.  355;  s.  c.  40  N.  W.  Rep.  463. 

Co.,  5  Lea  (Tenn.)  124.  i'' Chicago  &c.  R.  Co.  v.  Randolph, 

^"  Yorton  v.  Milwaukee  &c.  R.  Co.,  53  111.  510;   Houston  &c.  R.  Co.  v. 

54  Wis.  234;  s.  c.  41  Am.  St  Rep.  23.  Moore,  49  Texas  31. 

'»=Hobbs  V.  Texas  &c.  R.  Co.,  49  "'Thomas  v.  Chicago  &c.  R.  Co., 

Ark.  357;    s.  c.  5  S.  W.  Rep.  586;  72  Mich.  355;  s.  c.  40  N.  W.  Rep.  463. 
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have  become  aware  of  its  existence,  the  company  will  have  the  right 
to  expel  from  any  of  its  freight  trains  any  person  attempting  to 
make  a  passage  thereon  ;^^°  and  this,  although  the  rule  has  often  been 
violated  by  the  servants  of  the  company.^*"  But  where  it  was  proved 
that  the  conductor  of  a  freight  train  on  which  a  person  assumed 
to  ride,  had  no  authority  to  relax  the  rule  of  the  company  excluding 
passengers  from  such  trains,  it  was  held  that  the  company  would 
not  be  presumed  to  have  contracted  to  carry  him  as  a  passenger, 
but  that  he  was  there  as  a  trespasser  or  bare  licensee,  within  the  rule 
under  which  such  persons  assume  the  risks  of  the  dangers  of  the 
situation  upon  which  they  voluntarily  and  unlawfully  enter  ;^*'  and, 
consequently,  that  an  action  could  not  be  maintained  to  recover  dam- 
ages for  his  death  caused  by  a  wreck  of  the  train.^*^  A  rule  of  a 
railroad  company  forbidding  the  carriage  of  passengers  upon  its 
freight  or  construction  trains,  except  under  special  circumstances 
prescribed  in  the  rule,  is  construed  as  not  applying  merely  to  pas- 
sengers for  hire,  but  as  applying  also  to  persons  riding  on  such 
trains  on  the  mere  invitation  of  the  conductor.^*''  If,  on  the  other 
hand,  a  railroad  company,  after  having  carried  passengers  upon  its 
freight  cars,  sees  fit  to  adopt  a  regulation  excluding  them  altogether, 
it  will  be  responsible  in  punitory  damages  to  a  passenger  who,  having 
purchased  a  ticket  of  one  of  its  station  agents,  with  the  assurance 
that  such  ticket  entitles  him  to  passage  upon  the  company's  freight 
trains,  is  afterwards  expelled  from  one  of  these  trains  by  the  con- 
ductor in  consequence  of  such  regulation.^'" 

§  3154.  Persons  Carried  on  Freight  Trains  Entitled  to  the  Rights 
of  Passengers. — As  already  seen,^"^  if  a  railroad  company  regularly 
carries  passengers  upon  its  freight  trains,  and  holds  itself  out  to  the 
public  as  ready  to  do  so,  it  thereby  becomes  a  common  carrier  of  pas- 
sengers by  such  freight  trains ;  and  the  right  of  a  passenger  to  passage 


'*"  Burlington  &c.  R.  Co.  v.  Rose,  no  authority  to  relax  the  rule,  and 

11  Neb.  177  (Maxwell,  C.  X,  dissent-  that  the  person  injured  while  riding 

ing).  upon  such  a  train  was  acquainted 

""  Hobbs  v.  Texas  &c.  R.   Co.,  49  with  the  regulations  of  the  company 

Ark.  357;  s.  c.  5  S.  W.  Rep.  586.  in  this  particular, — it  was  held  that 

"'  Post,  §§  3302,  3309.  it  could  not  be  presumed  that  the 

™  Houston  &c.  R.  Co.  v.  Moore,  49  company   contracted  to   carry   such 

Tex.  31.  injured  person  as  a  passenger;  and 

188  Powers  V.  Boston  &c.  R.  Co.,  153  hence  no  action  could  be  maintained 

Mass.  188;  s.  c.  26  N.  E.  Rep.  446.  for  an  injury  resulting  in  his  death, 

'"  Kansas  &c.  R.  Co.  v.  Kessler,  18  caused  by  the  wreck  of  the  freight 

Kan.      523.     Where     the     evidence  train:     Houston  &c.  R.  Co.  v.  Moore, 

showed  the  existence  of  a  rule  ex-  49  Tex.  31. 
eluding     passengers     from     freight        ^'^  Ante,  §  2666. 
trains,  and  that  the  conductor  had 
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thereon,  subject  to  reasoaable  regulations,  is  equally  assured  as  upon 
the  regular  passenger  trains.^"^ 

§  3155.  But  Subject  to  Reasonable  Regulations  Peculiar  to  that 
Branch  of  Service. — But  persons  taking  passage  upon  freight  trains 
do  so  subject  to  any  reasonable  regulations  which  the  railway  com- 
pany may  make  with  reference  to  that  peculiar  branch  of  service. 
For  instance,  they  are  bound  to  keep  in  view  the  fact  that  the 
primary  object  of  that  service  is  the  carriage  of  freight,  and  not  of 
passengers,  and  that  the  convenience  of  the  passengers  must  there- 
fore be  subordinated  to  the  necessary  movements  and  stoppages  of 
the  train,  required  in  taking  on  and  discharging  freight.  It  fol- 
lows that  a  regulation  of  a  railway  company  that  passengers  on  a 
freight  train  can  not  require  the  passenger  coach  attached  to  the 
train  to  be  pulled  up  to  the  platform  at  stations,  for  the  purpose  of 
getting  off,  but  may  be  compelled  to  get  on  or  off  at  some  other 
reasonable  and  safe  place, — is  reasonable}"^ 

§  3156.  Such  as  Requiring  Passengers  to  Purchase  Tickets  before 
Boarding  the  Train. — A  very  common  regulation  is  that  passengers, 
before  going  on  board  freight  trains,  shall  procure  their  tickets  at  the 
company's  office,  and  on  failure  to  do  so  shall  be  expelled  from  the 
train.  The  reasonableness  of  a  regulation  of  this  kind  is  not  de- 
nied ;^°*  but  in  order  that  the  company  may  be  in  a  position  to  enforce 
such  a  regulation,  it  is  necessary  that  proper  facilities  be  provided 
for  passengers  to  obtain  their  tickets,  and  that  the  ticket  office  of  the 
company  be  open  for  a  reasonable  time  previous  to  the  departure  of 
the  train. ^'^     For  a  person  to  board  such  a  train  without  purchasing 

"2  Chicago  &c.  R.  Co.  v.  Flagg,  43  v.  Greenwood,  79  Pa.  St.  373;  Evans 

111.  364;    Hazard  v.   Chicago  &c.  R.  v.  Memphis  &c.  R.  Co.,  56  Ala.  246; 

Co.,  1  Biss.  (U.  S.)  503;  Mobile  &c.  Kansas  &c.  R.  Co.  v.  Kessler,  18  Kan. 

a.  Co.  V.  McArthur,  43  Miss.  180.  523;   Illinois  &c.  R.  Co.  v.  Johnson, 

"^Connell    v.    Mobile    &c.    R.    Co.  67  111.  312;  Toledo  &c.  R.  Co.  v.  Pat- 

(Miss.),  7  South.  Rep.  344    (no  off.  terson,   63    111.   304;    Illinois   &c.   R. 

rep.);  Browne  v.  Raleigh  &c.  R.  Co.,  Co.  v.  Sutton,  42  111.  438;    Illinois 

108  N.  C.  34;  s.  c.  12  S.  B.  Rep.  958.  &c.  R.  Co.  v.  Nelson,  59  111.  110;  Law 

>"McCook    V.    Northup,    65    Ark.  v.  Illinois  &c.  R.  Co.,  32  Iowa  534; 

225;  s.  c.  45  S.  W.  Rep.  547  (holding  Indianapolis  &c.  R.  Co.  v.  Rinard,  46 

a  rule  reasonable  which  requires  a  Ind.  293;  Brown  v.  Kansas  City  &c. 

conductor  of  a  freight  train  to  re-  R.   Co.,   38  Kan.   634;    s.  c.   16   Pac. 

fuse  to   receive  on  his  train  at  a  Rep.   942;    Southern   &c.   R.   Co.   v. 

ticket  station,  any  person  who  has  Hinsdale,  38  Kan.  507;  s.  c.  16  Pac. 

•aot  provided  himself  with  a  ticket) ;  Rep.  937. 

Cross  V.  Kansas  City  &c.  R.  Co.,  56        "» St.  Louis  &c.  R.  Co.  v.  Myrtle, 

Mo.   App.   664;    Chicago   &c.   R.   Co.  51  Ind.  566;   Evans  v.  Memphis  &c. 

V.  Flagg,  43  111.  364;   Cleveland  &c.  R.  Co.,  56  Ala.  246;  Chicago  &c.  R. 

R.    Co.    V.    Bartram,    11    Ohio    St.  Co.  v.  Flagg,  43  111.  364;  Illinois  &c. 

457;  St.  Louis  &c.  R.  Co.  v.  Myrtle,  R.  Co.  v.  Johnson,  67  111.  312;   Illi- 

51  Ind.  566;  Lake  Shore  &c.  R.  Co.  nois  &c.  R.  Co.  v.  Sutton,  42  111.  438; 
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a  ticket  amounts  to  a  refusal  to  pay  fare,  because  it  is  in  fact  a  refusal 
to  pay  fare  to  the  agent  designated  by  the  company  to  receive  it,  and 
places  the  person  in  the  attitude  of  a  trespasser,  and  justifies  his  ex- 
pulsion, though  without  unnecessary  force,  and  not  at  a  place  for- 
bidden by  statute.^""  For  the  same  reason,  a  railroad  company  is 
justified  in  using  such  reasonable  force  as  will  prevent  a  passenger 
from  getting  on  board  a  train,  where  he  refuses  to  show  his  ticket, 
in  compliance  with  a  proper  request  made  therefor,  and  with  a  rule 
of  the  company  requiring  this  to  be  done  before  the  passenger  boards 
the  train.^"^  If  it  has  been  customary  to  receive  passengers  upon 
freight  trains  without  requiring  them  previously  to  procure  tickets  at 
the  company's  ofiice,  a  person  who  has  travelled  upon  these  trains 
before  the  adoption  of  such  a  regulation,  and  indeed  afterwards, 
without  objection  by  the  company's  servants  for  want  of  a  ticket, 
can  not  be  put  off  the  train  without  proof  of  express  notice  to  him 
of  the  regulation  requiring  tickets  to  be  purchased  before  entering 
the  train.  The  posting  of  the  new  regulation  in  the  station  houses 
of  the  company,  in  such  a  case,  is  not  notice  sufficiently  express.^'' 
Contrary  to  what  has  been  elsewhere  stated,^^"  it  has  been  held  that 
an  intending  passenger  is  not  presumed  to  know  of  a  regulation  of  a 
railroad  company  that  passengers  upon  freight  trains  must  procure 
tickets  before  starting,  but  that  a  knowledge  of  such  a  regulation 
must  be  brought  home  to  him;  so  that  if  he  gets  on  the  train  in 
ignorance  of  it,  he  is  not  to  be  deemed  a  trespasser  until  he  is  in- 
formed of  it.^""  But  an  announcement  in  the  caboose  of  a  freight 
train,  before  the  train  starts,  that  all  persons  that  desire  to  ride  upon 
the  train  must  procure  tickets  before  it  starts,  is  sufiicient  notice 
of  the  rule  of  the  company,  and  will  justify  the  expulsion  from  the 
train  of  a  passenger  refusing  to  buy  his  ticket.^"^  Where  there  is 
such  a  regulation,  a  single  instance  of  fare  having  been  accepted  by 
a  conductor  in  violation  of  it  will  not  justify  a  person  in  disregard- 
ing it,  in  case  previous  notice  of  it  has  been  given  by  posters  in  the 
station  house. '"'^  Moreover,  where  there  is  such  a  regulation  the 
company  is  bound  to  keep  its  ticket  offices  open  a  sufiicient  length 
of  time  before  the  departure  of  trains  to  enable  intending  passengers 

Cross  V.  Kansas  City  &c.  R.  Co.,  56  ^'  Ante,  §  3109. 

Mo.  App.  664;  ante,  §  2610.  ="  Brown   v.   Kansas   City  &c.   R. 

i^McCook    V.    Northup,    65    Ark.  Co.,  38  Kan.  634;  s.  c.  16  Pac.  Rep. 

225;  s.  c.  45  S.  W.  Rep.  547  (under  942. 

the  Arkansas  statute,  at  a  regular  "'  Southern  &c.  R.  Co.  v.  Hinsdale, 

station  only).  38  Kan.  507;  s.  c.  16  Pac.  Rep.  937. 

1"  Illinois  &c.  R.  Co.  v.  Louthan,  ^  Southern  &c.  R.  Co.  v.  Hinsdale, 

80  111.  App.  579.  supra. 

"» Lake  Shore  &c.  R.  Co.  v.  Green- 
wood, 79  Pa.  St.  373. 
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on  freight  trains  to  procure  tickets  ;^"^  and  where  this  is  not  done, 
and,  for  this  reason,  an  intending  passenger  on  a  freight  train  is 
unable  to  procure  a  ticket  after  making  reasonable  efforts  to  do  so, 
and  boards  a  train  without  a  ticket, — if  he  is  expelled  therefrom,  he 
will  have  an  action  against  the  company  for  damages.^"* 

§  3157.  Rights  of  Persons  so  Boarding  the  Freight  Train  in  Case 
of  a  Negligent  Injury. — When,  by  the  regulations  of  the  company, 
passengers  are  forbidden  to  ride  upon  freight  trains,  and  a  person 
nevertheless  does  so  with  the  knowledge  of  the  conductor  of  the  train, 
it  is  sometimes  a  question  as  to  what  are  the  rights  of  this  person 
under  these  circumstances.  In  one  case^"^  the  facts  were  that  the 
plaintiff  was  invited  by  the  conductor  of  a  coal  train  to  ride  upon 
his  train  to  a  certain  point,  with  a  promise  to  get  him  employment  as 
a  brakeman.  While  making  this  Journey,  the  caboose  in  which  the 
plaintiff  was  seated  was  run  into  and  demolished  by  a  following  train, 
on  account  of  the  negligence  of  the  conductor  of  the  coal  train.  In 
an  action  for  injuries  received  by  this  accident,  it  appeared  that 
there  was  a  printed  regulation  of  the  defendants  for  the  use  of  their 
employes,  by  which  passengers  were  forbidden  to  ride  upon  coal 
trains,  but  of  this  the  plaintiff  had  no  actual  knowledge.  It  did 
not  appear  that  passengers  were  habitually  or  occasionally  permitted 
to  ride  in  the  caboose.  The  court  held  that,  as  the  conductor  of  the 
coal  train  acted  wholly  without  authority  in  the  premises,  and  in 
violation  of  express  instructions,  there  was  nothing  in  the  foregoing 
circumstances  which  would  imply  the  existence  of  the  relation  of 
carrier  and  passenger  between  the  plaintiff  and  the  defendant;  hence, 
as  the  plaintiff  was  on  the  train  without  authority,  he  was  there  un- 
lawfully, and  could  not  recover  for  the  injuries  received.  The  fore- 
going decision  is  strictly  in  accord  with  the  circumscribed  views  of 
the  courts  of  the  State  of  New  York  in  regard  to  the  scope  of .  a 
servant's  authority,  and  the  immunity  of  the  master  from  liability 
for  the  results  of  acts  for  the  doing  of  which  the  servant  was  not 
hired.^"*     But  as  courts  in  general  are  not  disposed  thus  to  limit 

^^Ante,  §  2610;  Brown  v.  Kansas  a  mere  office  hoy  in  the  ticket  office: 

City  &c.  R.  Co.,  38  Kan.  634;  s.  c.  16  Cross  v.  Kansas  City  &c.  R.  Co.,  56 

Pac.  Rep.  942;  Southern  &c.  R.  Co.  Mo.  App.  664, — a  conclusion  which 

v.  Hinsdale,  38  Kan.  507;    s.  c.  16  certainly  seems  untenable,  provided 

Pac.  Rep.  937.  the  office  boy  was  left  there  to  sell 

^  Cross  V.  Kansas  City  &c.  R.  Co.,  tickets  in  the  absence  of  the  regular 

56  Mo.  App.  664.     It  has  been  held  agent. 

that  if  the  ticket  agent  is  absent  ^°  Eaton  v.  Delaware  &c.  R.  Co.,  57 

when  the  intending  passenger  seeks  N.  Y.  382. 

to  purchase  his  ticket,  he  is  not  put  ^  Isaacs  v.  Third  Avenue  R.  Co., 

in  the  wrong  by  reason  of  the  fact  47  N.  Y.  122;  Parker  v.  Erie  R.  Co., 

that  he  fails  to  ask  for  a  ticket  from  5  Hun  (N.  Y.)  57. 
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the  responsibility  of  the  master  for  the  acts  of  his  servant,  it  will 
not  be  surprising  to  find  that  a  contrary  opinion  is  entertained  upon 
this  question.  Thus,  the  Supreme  Judicial  Court  of  Maine^"  have 
held  that  where  a  person  enters  the  "saloon-car"  [caboose?]  of  a 
freight  train,  and,  after  the  train  has  started,  remains  there,  without 
being  requested  or  directed  to  leave  by  the  conductor,  who  receives 
from  him  the  usual  fare  of  a  first-class  passenger,  such  person  is  to  be 
regarded  as  a  passenger,  and  the  corporation  incurs  the  same  liability 
for  his  safe  transportation  as  if  he  were  in  the  regular  passenger 
coaches  at  th-e  time  of  the  injury,  although  the  regulations  of  the 
defendant  prohibit  the  carrying  of  passengers  upon  freight  trains. 
The  court  said:  "The  regulations  of  the  defendant  corporation  are 
binding  on  its  servants.  Passengers  are  not  presumed  to  know  them. 
Their  knowledge  must  be  affirmatively  proved.  If  the  servants  of 
the  corporation,  who  are  bound  to  know  its  regulations,  neglect  or 
violate  them,  the  principal  should  bear  the  loss  or  injury  arising 
from  such  neglect  or  violation,  rather  than  strangers.  The  cor- 
poration selects  and  appoints  its  servants,  and  it  should  be  respon- 
sible for  their  conduct  while  in  its  employ."^"*  To  the  same  effect 
is  a  decision  of  the  Supreme  Court  of  Pennsylvania.^"'  These  last 
two  cases  would  seem  to  express  the  better  view  of  this  question,  and 
they  have  the  support  of  authority  in  analogous  cases.^^" 

§  3158.  Compelling  Stockman  to  Eide  in  Caboose. — A  regulation 
of  a  railroad  company,  that  persons  given  free  passage  while  in 
charge  of  live  stock  shall  remain  in  the  caboose  attached  to  the  train, 
is  reasonable. -^^  Such  a  regulation  may  be  waived  even  where  it  is 
embodied  in  the  written  contract  of  transportation  on  which  the 
passenger  is  riding,  by  the  railroad  company,  through  the  act  of  its 
conductor  in  consenting  that  the  passenger  may  ride  elsewhere, — 
as,  where  the  passenger  is  accompanying  a  horse,  that  he  may  ride 
in  the  car  with  the  horse.  ^^^ 

^  Dunn  V.  Grand  Trunk  R.  Co.,  58  Mass.   130;    O'Donnell  v.   Allegheny 

Me.   187;    s.   c.   Thomp.   Carr.   Pass.  R.  Co.,  59  Pa.  St.  249;  Washburn  v. 

328.  Nashville  &c.  R.  Co.,  3  Head  (Tenn.) 

™  Dunn  v.  Grand  Trunk  R.  Co.,  58  638;    East   Saginaw  City   R.   Co.   v. 

Me.  187,  192.  Bohn,  27  Mich.  503;   Pittsburgh  &c. 

"^  Creed  v.   Pennsylvania  R.   Co.,  R.  Co.  v.  Caldwell,  74  Pa.  St.  421. 

86  Pa.  St.  139.     See  also  Lawrence-  ""Tuley  v.  Chicago  &c.  R.  Co.,  41 

burgh  &c.  R.  Co.  v.  Montgomery,  7  Mo.  App.  432. 

Ind.  474;  Lucas  v.  Milwaukee  &c.  R.  ^"Missouri  &c.  R.  Co.  v.  Cook,  12 

Co.,  33  Wis.  41.  Tex.  Civ.  App.   203;    s.  c.  33  S.  W. 

^°  Lackawanna  &c.  R.  Co.  v.  Chen-  Rep.    669;    rehearing   denied   in   34 

ewith,  52  Pa.  St.  382;  Wilton  v.  Mid-  S.  W.  Rep.  178  (no  off.  rep.), 
dlesex  R.  Co.,  107  Mass.  108;  s-  'i.  125 

598 


MALICIOUS   TORTS    COMMITTED    UPON    PASSENGERS.       [2d  Ed. 


CHAPTER   XCVI. 

LIABILITY      OP      THE      CAEEIEB      FOR     MALICIOUS      TORTS      COMMITTED 
AGAINST    PASSENGERS    BY    THE    CARRIER'S    SERVANTS. 

Art.     I.     In  General,  §§  3162-3181. 

Art.    II.     Liabilitj'  of   Carrier  for  Assaults  upon  and  Insults  to 

Passengers,  §§  3184-3191. 
Art.  III.     Liability  of  Carrier  for  Ejection  of  Passenger,  §§  3195- 
3369. 

SuBDiv.  1.     Grounds  of  Action  for  Wrongful  Ejection,  §§  3195-3204. 
SuBMv.  2.    Ejection  for  Reasons  Connected  with  the  Contract  of 

Carriage  and  the  Payment  of  Fare,  §§  3208-3231. 
SuBDiv.  3.    Expulsion   of   Passengers    for    Causes    Connected   with 

their  Character,  Condition,  or  Conduct,  §§  3234-3241. 
SuBDiv.  4.     Time,  Place  and  Manner  of  Expelling  Passengers, 

§§  3244-3258. 
SuBDiv.  5.     Questions  of  Procedure  in  Actions  for  Expulsion  of  Pas- 
sengers, §§  3262-3269. 
Art.  IV.     Liability  of  Carrier  for  Arrests  of  Passengers,  §§  3373- 

3381. 
Art.    V.     Damages  Eeeoverable  by  the  Passenger  for  Expulsions, 
Assaults,  Insults,  and  Other  Positive  Wrongs,  §§  3385-3298. 

Article  I.     In   General. 

Section  Section 

3162.  General  doctrine  as  to  liability     3167.  Respondeat  superior:  liability 

of  master  for  malicious  torts  of  carrier  for  tortious  acts 

of  his  servant.  of  his   servants — The  ques- 

3163.  Modification  of  this  doctrine  tion  one  of  public  policy — 

in  the  case  of  incorporated  Immaterial  that  the  carrier 

carriers  of  passengers.  is  personally  Innocent. 

3164.  Further  reasons  for  applying    3168.  Enough  that  the  servant  acts 

the  modified  doctrine  to  such  within  the  scope  of  his  em- 
carriers,  ployment,   though  in  viola- 

3165.  Further  of  this  subject.  tion  of  his  duty  to  the  car- 

3166.  The  same  subject  continued.  rier. 
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Section  Section 

3169.  Carrier   obliged   to   transport  though   willfully   and  wan- 

passenger  in  safety,  and  de-  tonly. 

fend  him  from  the  unauthor-  3175.  When  railway  train  conductor 
ized  trespasses  of  his  own  deemed  to  be  acting  within 

servants.  the    scope    of    his    employ- 

8170.  Authority  of  the  agent  of  the  ment. 

carrier   to   bring   him   into  3176.  When    railway    brakeman 
that  relation  with  the  per-  deemed   to   be    so   acting — 

son  injured.  When  not. 

3171.  Decisions  which  exonerate  the  3177.  When  other  servants  deemed 

carrier    where    his    servant  to  be  so  acting. 

steps  outside  the  line  of  his  3178.  Particular      servants,      when 

duty.  deemed  to  be  so  acting. 

3172.  Decisions  which  put  the  lia-  3179.  The  same  subject  under  En- 

bility  on  the  footing  of  re-  glish  decisions. 

spondeat  superior.  3180.  Wha;t  will  excuse  the  carrier 

3173.  Other  such  decisions.  in  so  acting. 

3174.  Decisions  which  hold  the  mas-  3181.  Liability     of     carrier     where 

ter    responsible    where    the  servant,  in  doing  a  lawful 

servant     acts     within     the  act  toward  a  passenger,  uses 

scope  of  his  employment,  al-  excessive  force. 

§  3162.  General  Doctrine  as  to  Liability  of  Master  for  Malicious 
Torts  of  his  Servant.^ — Lord  Kenyon  greatly  desired  to  settle  the 
law  in  regard  to  the  liability  of  the  master  for  the  acts  of  his  servants, 
saying :  "It  is  a  question  of  very  general  concern,  and  has  been  often 
canvassed ;  but  I  hope  at  last  it  will  be  at  rest."^^  This  case  is  author- 
ity for  the  proposition  that  a  master  is  not  liable  for  the  malicious 
acts  of  his  servant,  which  is  true  only  when  the  servant  is  acting  out- 
side the  scope  of  his  employment.^  This  principle,  too,  has  more 
especial  application  in  actions  of  tort  for  injuries  inflicted  by 
servants  upon  third  persons,  where  the  master  owes  no  special  duty 
of  protection  to  the  injured  person,  other  than  that  which  each  citi- 
zen owes  to  every  other,  as  expressed  in  the  maxim.  Sic  utere  tuo  ut 
alienum  non  laedas.  But  when  by  express  contract  the  master  owes 
a  duty  of  protection  to  third  persons,  or  when  this  obligation  is 
implied  by  virtue  of  another  contract,  as  that  between  carrier  and 
passenger,  the  former  being  under  the  obligation  to  exercise  the 
highest  degree  of  care  of  which  human  foresight  is  capable,  for  the 
protection  of  the  latter,  the  master  can  not,  by  entrusting  the  perform- 
ance of  this  duty  to  others,  shield  himself  from  the  consequences  of 

^This  section  is  cited  in  §§  3189,  106;  s.  c.  2  Thomp.  Neg.,  1st.  ed.,  865. 
3617.  '  Vol.  I,  §  554,  et  seq. 

'a  McManus    v.    Crickett,    1    East 
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his  servants'  misconduct  by  asserting  that  they  have  acted  in  disre- 
gard of  instructions,  or  otherwise  have  proved  false  to  their  trust.* 

§  3163.  Modification  of  this  Doctrine  in  the  Case  of  Incorporated 
Carriers  of  Passengers. — It  is  not  consonant  with  the  principle  of 
respondeat  superior  that  an  exception  or  qualification  of  this  kind 
should  be  introduced  so  as  completely  to  obviate  the  salutary  opera- 
tion of  the  rule.  Corporations  can  act  only  through  their  agents, 
and  if  the  torts  of  such  agents  constitute  no  wrong  on  the  part  of 
the  corporate  organization,  then  it  follows  that  a  corporation  can 
do  no  wrong.  Said  Eyan,  C.  J.,  in  a  most  instructive  case  upon  this 
point:*  "Where  was  the  corporation,  and  by  whom  represented, 
as  to  this  contract  and  this  passenger?  Not,  surely,  in  some  foreign 
board-room,  by  directors  making  regulations  and  appointing  agencies 
for  the  corporate  business.  They  could  not  perform  this  contract. 
Not,  surely,  in  some  distant  office,  by  a  superintendent  or  manager 
issuing  the  orders  of  the  directors  to  his  subordinates.  He  could 
not  perform  this  contract.  Quoad  this  contract  and  this  passenger, 
the  corporation  was  present  on  this  train,  to  keep  it  and  to  care  for 
her,  represented  by  the  officers  of  the  train,  who  possessed,  pro  hac 
vice,  the  whole  power  and  authority,  and  were  the  living  embodiment 
of  the  ideal  entity  which  made  the  contract  and  was  bound  to  keep 
it.  And  is  appellant  here  to  contend  that  it  has  no  responsibility 
for  the  flagrant  violation  of  the  contract,  which  the  respondent  paid 
it  to  make  and  to  keep,  by  its  sole  representative  appointed  to  keep 
it  on  its  behalf?  Like  the  English  Crown,  it  lays  its  sins  upon  its 
servants,  and  claims  that  it  can  do  no  wrong.  We  can  not  bend 
down  the  law  to  such  a  convenience.  The  appellant  tortiously  broke 
this  contract  as  surely  as  it  made  it, — committed  this  tort  as  surely 
as  it  made  the  contract."  What  duties,  besides  that  of  transporta- 
tion merely,  rest  upon  the  carrier  may  be  illustrated  by  the  fre- 
quently approved  language  of  an  enlightened  judge:  "An  owner 
of  a  steamboat  or  railroad,  in  this  respect,  is  in  a  condition  some- 
what similar  to  that  of  an  innkeeper,  whose  premises  are  open  to 
all  guests.  Yet  he  is  not  only  empowered,  but  he  is  bound  so  to 
regulate  his  house,  as  well  with  regard  to  the  peace  and  comfort  of 
his  guests  who  there  seek  repose,  as  to  the  peace  and  quiet  of  the 
vicinity,  as  to  repress  and  prohibit  all  disorderly  conduct  therein; 
and  of  course  he  has  a  right,  and  is  bound  to  exclude  from  his 


'  Philadelphia  &c.  R.  Co.  v.  Derby,        *  Craker  v.  Chicago  &c.  R.  Co.,  36 
14  How.    (U.   S.)   468;    s.  c.  Thomp.     Wis.  657,  673. 
Carr.  Pass.  31. 

601 


3  Thomp.  Neg.J         carriers  of  passengers. 

premises,  all  disorderly  persons,  and  all  persons  not  conforming  to 
regulations  necessary  and  proper  to  secure  such  quiet  and  good 
order."  ^ 

§  3164.  Further  Reasons  for  Applying  the  Modified  Doctrine  to 
such  Carriers. — An  exemplification  of  these  remarks  is  found  in  the 
rule  which  enjoins  upon  the  carrier  the  duty  of  protecting  the  pas- 
sengers from  the  assaults  of  fellow-passengers  or  trespassers  during 
the  subsistence  of  the  contract  of  transportation."  Such  being  the 
liability  of  the  carrier  for  the  conduct  of  strangers,  can  it  be  said 
that  he  is  less  responsible  for  acts  of  violence  of  his  own  servants? 
A  fortiori,  it  would  seem  that  he  is  not.'^  The  willfulness  of  the 
servant's  act  is  no  excuse,  so  long  as  it  amounts  to  a  breach  of  the 
contract;'  nor  is  the  fact  that  the  act  is  wholly  disconnected  from 
his  duties,  and  a  purely  wanton  assault.  In  one  case"  it  was  urged 
that  in  no  case  could  a  right  of  action  arise  against  the  principal  for 
the  willful  or  malicious  conduct  of  the  agent,  unless  it  was  pre- 
viously authorized  or  subsequently  ratified  by  him.  The  court  stated 
that,  on  a  careful  examination  of  the  position,  they  were  satisfied 
that  it  was  incorrect;  that  the  proper  rule  was,  that  where  the  mis- 
conduct of  the  agent  caused  a  breach  of  the  obligation  or  contract 
of  the  principal,  the  principal  would  be  liable,  whether  such  conduct 
were  willful  or  malicious,  or  merely  negligent.^" 

§  3165.  Further  of  this  Subject. — In  one  case"  it  was  stated  that 
the  owners  of  vessels  carrying  passengers  for  money  subjected  them- 

°  Shaw,    C.   J.,   in   Commonwealtli  "  See,  also,  Quigley  v.  Central  Pa- 

V.  Power,  7  Mete.   (Mass.)  596,  601;  cific  R.  Co.,  11  Nev.  350. 

citing  Markliam  v.  Brown,  8  N.  H.  "Keene  v.  Lizardi,  5  La.  431;  s.  c. 

532.  6  La.  315.     See  also  Block  v.  Ban- 

"  Pittsburgh  &c.  R.  Co.  v.  Hinds,  nerman,  10  La.  An.  1 ;  St.  Amand  v. 
58  Pa.  St.  512;  s.  c.  Thomp.  Carr.  Lizardi,  4  La.  243.  In  order  to  jus- 
Pass.  295;  Putnam  v.  Broadway  &c.  tify  the  imprisonment  of  a  passen- 
R.  Co.,  55  N.  Y.  108;  Flint  v.  Nor-  ger  on  shipboard  on  the  ground  that 
wich  &c.  Transp.  Co.,  34  Conn.  554;  the  measure  was  necessary  for  the 
s.  c.  6  Blatchf.  (U.  S.)  158;  Pitts-  due  preservation  of  discipline,  it 
burgh  &o.  R.  Co.  v.  Pillow,  76  Pa.  St.  must  appear  that  there  was  such 
510;  New  Orleans  &c.  R.  Co.  v.  real  appearance  of  danger  to  the 
Burke,  53  Miss.  200;  s.  c.  4  Cent.  L.  discipline  of  the  ship  from  the  lan- 
J.  539;  Holly  v.  Atlanta  Street  R.  guage  or  conduct  of  the  plaintiff  as 
Co.,  61  Ga.  265;  s.  c.  7  Reporter  460;  might  induce  a  reasonable  man  to 
Sherley  v.  Billings,  8  Bush  (Ky.)  believe  in  the  existence  of  such  dan- 
147.  See  Vol.  I,  §  552,  et  seq.,  where  ger:  Aldworth  v.  Stewart,  4  Fost.  & 
this  matter  is  considered  at  length.  Fin.  957;  King  v.  Franklin,  1  Fost. 

'  Goddard  v.  Grand  Trunk  R.  Co.,  &  Fin.  360;  Prendergast  v.  Compton, 

57  Me.  202.  8  Car.  &  P.  454.     Conduct  unbecom- 

'  Weed  V.  Panama  R.  Co.,  17  N.  Y.  ing   a    gentleman    will    justify    the 

362.  captain    in    excluding    a    passenger 

°  Milwaukee  &c.  R.  Co.  v.  Finney,  from  the  table,  although  he  has  con- 

10  Wis.  388.  tracted  for  a  place  at  such  table: 


Prendergast  v.  Compton,  supra. 
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selves  to  the  same  responsibility  for  a  breach  of  duty  in  their  officers 
to  those  passengers,  as  they  would  for  their  misconduct  in  regard  to 
merchandise  committed  to  their  care.^^  In  a  leading  case  on  this 
subject,"  it  appeared  that  the  plaintiff,  having  surrendered  his  ticket 
to  a  brakeman  authorized  to  receive  it,  was  afterwards  approached 
by  the  person  to  whom  he  had  given  it,  and  accused  of  endeavoring 
to  avoid  the  payment  of  his  fare.  Furthermore,  this  employe  began 
a  tirade  of  abusive  language,  which  was  supplemented  by  the  most 
atrocious  conduct.  The  plaintiff,  a  person  in  ill  health,  reclined  in 
his  seat,  wholly  unable  to  respond  to  the  charge  or  make  any  ex- 
planation; the  servant,  bringing  his  fist  in  close  proximity  to  the 
plaintiff's  face,  shaking  it  violently,  threatened  to  spill  his  brains 
on  the  spot  if  he  opened  his  mouth.  This  extraordinary  exhibition 
was  not  momentary,  but  was  prolonged  for  the  space  of  about  a 
quarter  of  an  hour,  in  the  presence  of  several  passengers  of  both 
sexes.  The  ticket  was  subsequently  produced  and  identified  by  the 
conductor,  to  whom  the  brakeman  had  delivered  it  only  a  few  mo- 
ments before.  At  the  trial,  the  defendants  claimed  that  they  were 
wholly  irresponsible  for  their  servant's  conduct,  on  the  ground  that 
it  was  willful  and  malicious,  and  wholly  unauthorized  hy  them.  But 
said  Walton,  J. :  "The  fallacy  of  this  argument,  when  applied  to 
the  common  carrier  of  passengers,  consists  in  not  discriminating 
between  the  obligation  which  he  [the  carrier]  is  under  to  his  pas- 
senger, and  the  duty  which  he  owes  a  stranger.  It  may  be  true  that 
if  the  carrier's  servant  willfully  and  maliciously  assaults  a  stranger, 
the  master  will  not  be  liable;  but  the  law  is  otherwise  when  he  as- 
saults one  of  his  master's  passengers.  *  *  *  rpj^g  ^^^  seems 
to  be  now  well  settled  that  the  carrier  is  obliged  to  protect  his  pas- 
senger from  violence  and  insult,  from  whatever  source  arising.  He 
is  not  regarded  as  an  insurer  of  his  passenger's  safety  against  every 
possible  source  of  danger;  but  he  is  bound  to  use  all  such  reasonable 

"In  this  case   (Keehe  v.  Lizardi,  the  feelings  which  aggravates  every 

supra),   the   plaintiff   and   his   wife  evil,   and   endeavors   by  the   excite- 

were  treated   with   great  indignity  ment  of  terror  and  cool  malignancy 

and     insult,     arising    purely     from  of   conduct  to   inflict  torture   upon 

the  malice  of  the  commanding  offi-  susceptible     minds."    These    views 

cer.    The  decision  of  the  court  was  are    reiterated    by    Clifford,    J.,    in 

based    upon    that    of    Story,    J.,    in  Nieto  v.  Clark,  1  Cliff.  (U.  S.)  145. 

Chamberlain  v.  Chandler,  3  Mason  "  Goddard  v.  Grand  Trunk  Rail- 

(U.  S.)  242,  where,  in  regard  to  the  way,  57  Me.  202.    Malecek  v.  Tower 

contract  of  carriage,  he  said:     "In  Grove  &c.  R.  Co.,  57  Mo.  18,  exhibits 

respect  to  females,  it  proceeds  yet  an  almost  identical  state  of  facts, 

farther;  it  includes  an  implied  stip-  See  also  Sherley  v.  Billings,  8  Bush 

ulation    against   general   obscenity,  (Ky.)  147,  where  Goddard  v.  Grand 

that  immodesty  of  approach  which  Trunk    Railway    is    expressly    ap- 

borders      on      lasciviousness,      and  proved, 
against   that   wanton   disregard   of 
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precautions  as  human  judgment  and  foresight  are  capable  of,  to 
make  his  passenger's  journey  safe  and  comfortable."^* 

§3166.  The  Same  Subject  Continued.— The  Supreme  Judicial 
Court  of  Massachusetts  have  adopted  the  same  rule,  as  will  be  seen 
by  an  examination  of  the  case  cited  in  the  margin.  ^^  The  servants 
of  the  carrier  in  this  case  assaulted  and  beat  a  passenger  simply  be- 
cause he  had  remonstrated  against  the  tyrannical  conduct  of  the 
servants  of  the  carrier  toward  a  fellow-passenger,  his  relative.  The 
plaintiff  had  made  no  show  of  force,  and  the  assault  was  wholly  in- 
excusable. After  citing  with  approval  the  leading  case  just  consid- 
ered," Chapman,  C.  J.,  continued:  "The  interpretation  of  the  con- 
tract of  the  carrier  which  is  given  in  the  cases  above  cited  is  not  un- 
reasonable. It  is  not  more  extensive  than  the  necessities  of  passen- 
gers require.  Nor  is  it  difficult  to  perform.  The  cases  in  which  it 
is  violated  by  servants,  even  of  the  lowest  grade,  on  board  a  ship  or 
engaged  in  the  management  of  a  railroad  train,  are  rare,  and  the 
carrier,  rather  than  the  passenger,  ought  to  take  the  risk  of  such  ex- 
ceptional cases, — the  passenger  being  necessarily  placed  so  much 
within  the  power  of  the  servants."^^  Mr.  Justice  Clifford  reviewed 
the  foregoing  decisions  and  reached  the  same  conclusion.^* 


"Goddard  v.  Grand  Trunk  Rail- 
way, 57  Me.  213.  See  also  the  re- 
marks of  Willard,  J.,  in  Brand  v. 
Troy  &c.  R.  Co.,  8  Barb.  (N.  Y.)  368, 
378.  The  same  learned  justice  who 
expressed  the  enlightened  views 
above  set  forth,  again  applied  them 
in  the  subsequent  case  of  Hanson  v. 
European  &c.  R.  Co.,  62  Me.  84, 
where  a  brakeman,  having  been 
worsted  in  a  difficulty  with  a  pas- 
senger, after  the  quarrel  had  ended 
came  up  from  behind  and  inflicted 
several  blows  upon  the  passenger's 
head  with  an  iron  stove-poker.  The 
court  held  that,  although  the  brake- 
man  was  obstructed  in  the  perform- 
ance of  his  duty  in  the  first  instance, 
yet,  the  struggle  having  ended,  the 
company  was  to  be  held  responsible 
for  the  wanton  act  of  its  servant  in 
renewing  the  strife. 

'=  Bryant  v.  Rich,  106  Mass.  180. 

"  Goddard  v.  Grand  Trunk  Rail- 
way, 57  Me.  202. 

"Bryant  v.  Rich,  106  Mass.  180, 
189.  See,  also,  the  case  of  Ramsden 
V.  Boston  &c.  R.  Co.,  104  Mass.  117. 

"Pendleton  v.  Kinsley,  3  Cliff.  (U. 
S.)  416;  s.  c.  Thomp.  Carr.  Pass.  352. 
In  a  case  in  Kentucky,  the  cleric  of 
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the  defendant's  steamboat  was  col- 
lecting fares  from  deck-passengers. 
The  plaintiff  had  just  paid  his  fare, 
when  the  clerk  charged  him  with 
having  hidden  in  order  to  evade 
payment,  and  immediately  after- 
wards assaulted  Mm,  putting  out 
one  of  Ms  eyes.  The  defendant  was 
held  to  be  responsible  for  this  con- 
duct, the  court  saying  in  regard  to 
the  "scope  of  employment:"  "It 
must  be  borne  in  mind  that,  from 
the  moment  the  contract  between 
the  carrier  and  passenger  begins,  un- 
til it  ends,  the  official  actions  of  the 
officers  of  the  boat,  touching  the  pay- 
ment of  passage-money,  or  the  man- 
ner in  which  the  passengers  shall 
conduct  themselves,  or  the  enforce- 
ment of  the  regulations  prescribed 
for  the  government  of  the  vessel, — 
in  short,  all  intercourse  between  the  . 
officers  and  passengers  naturally  and  ' 
legitimately  growing  out  of  the  re- 
lationship existing  between  them, — 
may  properly  be  said  to  come  within 
the  course  of  their  employment,  and 
their  actions  in  the  premises,  if  legal 
and  proper,  are  within  the  scope  of 
their  authority:"  Sherley  v.  Bill- 
ings, 8  Bush  (Ky.)  147,  153. 
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§3167.  Respondeat  Superior:  Liability  of  Carrier  for  Tortious 
Acts  of  his  Servants — The  Question  one  of  Public  Policy — Immaterial 
that  the  Carrier  is  Personally  Innocent." — In  considering  the  ques- 
tion of  the  liability  of  the  carrier  for  the  tortious  acts  of  his  servants 
whereby  injury  is  inflicted  upon  his  passenger,  certain  propositions 
of  law  must  be  constantly  kept  in  view.  1.  The  first  of  these  is 
that  the  rule  of  respondeat  superior  is,  like  the  rule  of  exemplary 
damages,  a  rule  of  public  policy,  and  that  it  is  consequently  applied 
where  the  act  of  the  agent  or  servant  was  tortious,  although  the  con- 
duct of  the  master  or  principal  may  have  been  entirely  innocent.^" 
The  liability  of  the  master  to  third  persons  for  the  negligence  of  his 
servant  does  not  depend  in  any  degree  upon  the  personal  negligence 
of  the  master,  although  it  does  depend  wholly  upon  his  personal 
negligence  where  the  injury  is  done  by  the  servant  to  another  servant 
engaged  in  the  same  common  employment.  In  the  former  case  the 
rule  of  respondeat  superior  obtains;  in  the  latter  it  does  not.  In 
the  former  case  the  law  looks  upon  the  servant  as  a  representative  or 
alter  ego  of  the  master,  and  in  a  sense  identified  with  him;  so  that, 
for  a  negligent  injury  done  by  a  servant  when  acting  within  the 
general  scope  of  his  employment,  the  master  will  be  liable  although 
the  master  himself  was  perfectly  innocent  and  blameless,  or  even 
though  the  part  which  he  took  in  the  transaction  was  com- 
mendable.^^ The  master  may  even  be  held  liable  for  an  injury  re- 
sulting when  his  proper  servant  was  absent  from  his  post  of  duty, 
on  the  ground  that  if  he  had  been  present,  it  would  have  been  his 
duty  to  prevent  the  accident,  and  he  might  have  succeeded  in  do^ng 


§  3168.    Enough  that  the  Servant  Acts  within  the  Scope  of  his 
Employment,  though  in  Violation  of  his  Duty  to  the  Carrier. — 

2.  The  second  of  these  propositions  of  law  is  that  where  a  servant, 
acting  generally  within  the  scope  of  his  master's  business,  violates 

"This  section  is  cited  in  §  2654.  riding,  the  driver  needlessly  with- 

"  See  note  to  Lafitte  v.  New  Or-  drew  from  the  platform,  leaving  the 

leans  &c.  R.  Co.,  43  La.  An.  34;  s.  c.  boy    there    with    other    boys.    The 

12  L.  R.  A.  337;  note  to  Texas  &c.  boys  engaged  in  a  scramble  to  see 

R.  Co.  V.  Williams,  10  C- C.  A.  466;  which  should  drive  the  team,  and 

note  to  The  Anchorla,  27  C.  C.  A.  in  the  scramble  the  plaintiff  fell  and 

651.  was  injured.    It  was  held  that  the 

"  Siegrist  v.  Arnot,  10  Mo.  App.  defendant  was  liable  for  the  act  of 

197,  202.  the  driver  in  not  being  on  the  front 

"  For  example,  a  street  car  driver  platform  to  stop  the  team  when  the 

who  was  also  conductor,  permitted  plaintiff   fell:     Metropolitan    Street 

the  plaintiff,  a  boy  nine  years  of  R.  Co.  v.  Moore,  83  Ga.  453;  s.  c.  10 

age,  to  ride  on  the  front  platform  of  S.  E.  Rep.  730;  41  Am.  &  Eng.  Rail, 

the  car,  and,  while  the  boy  was  so  Cas.  240. 
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his  master's  orders  or  acts  contrary  to  his  duty  to  his  master^  the 
master  will  be  liable  for  the  consequences  of  his  so  acting, — as  where 
a  servant,  driving  his  master's  cart,  made  a  detour  from  his  regular 
and  usual  route  for  a  purpose  of  his  own,  and  while  so  driving  in- 
jured the  plaintiS:.^^  When,  therefore,  the  pilot  of  a  ferryboat, 
while  making  its  regular  trip  across  the  Hudson  Eiver,  took  on  board 
a  boatman,  and  undertook,  as  a  matter  of  friendship  or  courtesy,  to 
carry  him  to  a  tow  which  was  in  the  middle  of  the  stream  and  place 
him  on  board  the  tow,  and,  the  ferryboat,  in  consequence  of  the  pilot 
so  undertaking,  was  deflected  from  its  regular  course,  and  collided 
with  a  canal  boat  attached  to  the  tow,  which  resulted  in  the  death  of  a 
person  thereon, — it  was  held  that  the  personal  representative  of  such 
deceased  person  could  recover  damages  from  the  owner  of  the  ferry- 
boat.^* But  it  is  a  proper  qualification  of  this  rule  that  "the  mere 
fact  that  a  tortious  act  is  committed  by  a  servant,  while  he  is  actually 
engaged  in  the  performance  of  the  service  he  has  been  employed  to 
render,  can  not  make  the  master  liable.  Something  more  is  required. 
It  must  not  only  be  done  while  so  employed,  but  must  pertain  to  the 
particular  duties  of  that  employment."^'  But  in  such  a  case  it  is  ex- 
tremely important  to  consider  whether  the  relation  of  carrier  and  pas- 
senger subsists  between  the  carrier  and  the  person  injured;  for  if 
that  relation  does  not  subsist,  then  the  carrier  will  not  be  liable  in  case 
his  servant,  who  inflicted  the  injury,  stepped  out  of  the  line  of  his 
employment  in  order  to  do  so,  to  accomplish  some  purpose  of  his 


§  3169.  Carrier  Obliged  to  Transport  Passenger  in  Safety,  and 
Defend  him  from  the  Unauthorized  Trespasses  of  his  Own  Serv- 
ants.^''— 3.  The  third  proposition,  and  one  of  great  importance  in 
relation  to  the  subject  under  consideration,  and  one  which  the  courts 
frequently  overlook,  is  that  it  is  a  part  of  the  contract  between  the 
carrier  and  the  passenger  that  the  carrier  shall  convey  the  passenger 
safely  to  his  destination.  This  involves  an  obligation  on  the  part 
of  the  carrier  to  defend  the  passenger  while  on  his  vehicle  against 
injury  from  third  persons,  and  especially  against  injury  from  the 
carrier's  own  servants.^^     Such  being  the  so-called  police  duty  of  the 

'^^  Joel  V.  Morison,  6  Car.  &  P.  501;  In  Chicago  &c.  R.  Co.  v.  Casey,  9  111. 

Sleath  V.  Wilson,  9   Car.  &  P.  607.  App.  632,  639). 

See,  also,  Philadelphia  &c.  R.  Co.  v.        ^  See,  as  illustrating  this  distinc- 

Derby,  14  How.    (U.   S.)   486;    s.  c.  tion.  Central  R.  Co.  v.  Peacock,  69 

Thomp.  Carr.  Pass.  31.  Md.   257;    s.   c.   12   Cent.   Rep.   867; 

=*  Quinn  v.  Power,  87  N.  Y.  535.  14  Atl.  Rep.  709. 

^  Snyder  v.  Hannibal  &c.  R.  Co.,        "  This  section  is  cited  in  §  3196. 
60   Mo.   413    (quoted  with  approval        ^Ante,  §  3083;  Vol.  I,  §  532. 
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carrier  toward  his  passenger,  it  is  immaterial  whether  the  servant 
who  assaults  or  otherwise  injures  the  passenger,  is  regarded  as  acting 
within  the  general  scope  of  his  duty  to  his  master,  or  is  regarded  as 
acting  outside  of  the  scope  of  his  duty  and  in  the  character  of  a  mere 
stranger ;  since  in  either  case  it  is  the  duty  of  the  carrier  to  defend  his 
passenger  from  harm.^* 

§  3170.  Authority  of  the  Agent  of  the  Carrier  to  Bring  him  into 
that  Relation  with  the  Person  Injured. — 4.  It  is  also  apparent  from 
the  foregoing  that  when  the  question  arises  whether  the  relation  of 
carrier  and  passenger  exists,  its  solution  may  iuTolve  the  further 
question  of  the  authority  of  an  agent  of  the  carrier  to  bring  the  car- 
rier into  that  relation.  Suppose,  for  instance,  a  person  is  injured 
while  riding  on  a  railway  hand  car  by  invitation  of  a  servant  of  the 
railway  company  in  charge  of  the  same.  Here  it  has  been  well 
reasoned  that  there  is  no  presumption  of  an  authority  on  the  part  of 
a  servant  of  the  railway  company  thus  to  use  a  hand  car,  but  that 
authority,  if  it  exists,  must  be  shown;  otherwise  the  person  so  in- 
jured can  not  claim  the  rights  of  a  passenger.^" 

§  3171.  Decisions  which  Exonerate  the  Carrier  where  his  Servant 
Steps  Outside  the  Line  of  his  Duty. — If  the  carrier  is  to  be  held  re- 
sponsible for  the  willful,  wanton,  and  malicious  act  of  his  servant 
which  amounts  to  a  breach  of  the  contract  of  carriage,  it  would  seem 
to  be  unnecessary  to  consider  whether,  at  the  time  the  unlawful  act 
of  the  servant  took  place,  he  was  acting  within  the  scope  of  his 
employment  and  according  to  the  instructions  of  his  master;  also, 
whether  the  act  was  in  any  manner  subsequently  ratified  by  the  mas- 
ter. There  are  many  cases,  however,  which  do  not  go  to  the  extent 
of  declaring  that  the  carrier  shall  be  held  responsible  for  the  willful 
misconduct  of  his  servant  when  his  act  may  be  considered  as  outside 
of  the  legitimate  scope  of  his  duties,  although  if  the  act  could  in 
any  manner  be  imputed  to  the  carrier  personally,  it  would  amount 
to  a  breach  of  the  contract  for  safe  carriage.  Thus,  in  one  case,  the 
plaintiff  came  to  the  rear  platform  of  a  street  car,  and  desired  the 
conductor  to  have  the  ear  come  to  a  full  stop  in  order  that  she  might 
get  off ;  to  which  request  he  replied  that  the  car  was  stopped  sufficient- 
ly, although  it  was  yet  in  motion.  The  plaintiff  told  the  conductor 
that  she  would  not  get  off  until  the  car  had  completely  stopped. 
Thereupon  the  conductor  seized  the  plaintiff  by  the  shoulder  with  both 

=»  Lakin  v.  Oregon  &c.  R.  Co.,  15  '°  International  &c.  R.  Co.  v.  Cock, 
Or.  220;  s.  c.  15  Pac.  Rep.  641.  68  Tex.  713;  s.  c.  5  S.  W.  Rep.  635. 
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hands,  and  threw  her  out  with  such  violence  that  her  leg  was  broken 
by  her  fall  upon  the  pavement.  The  court  held  that  the  principal 
was  not  responsible  for  this  misconduct  of  its  servant,  and  assigned 
as  a  reason,  inter  alia,  that  "the  defendant  could  not  lawfully 
have  done  it,  and  therefore  no  authority  could  be  implied  in 
the  conductor  to  do  it."'^  The  facility  with  which  the  Gordian 
knot  of  respondeat  superior  is  thus  cleft  must  be  startling  even  to  the 
superficial  thinker.  If  we  are  to  assume  that  a  corporation  can  do 
no  wrong,  then  it  would  seem  to  be  useless  to  discuss  whether  the 
wrongs  of  its  agents  can  be  imputed  to  it.  In  another  case,  a  con- 
ductor upon  one  of  the  defendant's  trains  took  up  the  tickets  of  the 
plaintiff  and  his  wife,  telling  them  that  the  train  did  not  generally 
stop  at  their  destination,  but  that  on  that  occasion  it  probably  would 
do  so,  to  take  in  water.  The  train  did  not  stop  as  conjectured,  and, 
after  it  had  gone  by  the  plaintifE's  destination,  the  conductor  came 
into  the  car  where  the  plaintiff  and  his  wife  were,  and  used  abusive 
language  to  him.  The  court  held  that  while  so  doing  he  was  not 
in  the  performance  of  his  duties,  and  therefore  the  corporation  could 
not  be  held  liable;  saying  at  the  same  time  that  if  the  words  had 
been  uttered  in  the  first  instance  while  the  conductor  was  taking  the 
tickets,  the  decision  would  have  been  otherwise.'^  This  distinction 
appears  to  be  entirely  destitute  of  sense.  There  is  also  a  line  of 
English  decisions  which  hold  that  a  railway  carrier  is  not  liable  for 
the  unauthorized  act  of  its  servants  in  arresting  a  passenger,  unless 


''  Isaacs  V.  Third  Ave.  R.  Co.,  47  Great  Western  R.  Co.  v.  Miller,  19 

N.  Y.  122  (overruled  in  many  cases).  Mich.  305;  Priest  v.  Hudson  &c.  R. 

»=  Parker  v.  Brie  R.  Co.,  5  Hun  (N.  Co.,  40  How.  Pr.   (N.  Y.)  456.     The 

Y.)   57.     There  is  an  oMter  dictum  case  of  Malecek  v.  Tower  Grove  &c. 

in  a  Missouri  case  indicating  an  ad-  R.   Co.,   57   Mo.   17,   would   seem  to 

herence   to  the   same   objectionable  have   been   decided   on   a   principle 

views  enunciated  in  the  New  York  quite    the    reverse    of    the    above, 

case  above  noticed.     The  court  said  Compare  also  the  language  of  Ryan, 

In   this   case:     "If   the   conduct   of  C.  J.,  in  Craker  v.  Chicago  &c.  R. 

this  driver  were  willful  and  mali-  Co.,  36  Wis.  657,  669 :     "It  would  be 

cious,    with    intent    to    injure    the  cheap  and  superficial  morality  to  al- 

plaintiff,  he  might  be  liable  to  in-  low  one  owing  a  duty  to  another  to 

dictment  for  assault  with  intent  to  commit  the  performance  of  his  duty 

kill,  or  some  other  criminal  offense;  to  a  third,  without  responsibility  for 

but  his  employer  was  not  responsi-  the  malicious  conduct  of  the  substi- 

ble  for  his  crimes,  nor  liable  for  his  tute  in  performance  of  the  duty.     If 

acts  of  willful  and  malicious  tres-  one  owe  bread  to  another,  and  ap- 

pass.     The   company   was   answera-  point  an  agent  to  furnish  it,  and  the 

ble  only  for  his  negligence,  or  his  agent  furnish  a  stone  instead,  the 

incapacity  or  unskillfulness  in  the  principal  is  responsible  for  the  stone 

performance  of  the  duties  assigned  and  its  consequences.    In  such  cases, 

to   him:"     McKeon   v.   Citizens'   R.  malice    is    negligence.     Courts    are 

Co.,  42  Mo.  79,  88.     See  also  Evans-  generally  inclining  to  this  view,  and 

ville  &c.  R.  Co.  V.  Baum,  26  Ind.  70;  this  court  long  since  affirmed  it." 
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it  subsequently  ratifies  the  same  f^  but  they  do  not  express  the  law  of 
this  country,  and  ought  not  to  be  quoted  as  authority  here. 

§  3172.  Decisions  which  Put  the  Kability  on  the  Footing  of 
Respondeat  Superior. — Other  'New  York  cases  decided  before  and 
since  the  decision  of  the  two  cases  referred  to  in  the  preceding  para- 
graph^' are  plainly  irreconcilable  with  those  decisions.  A  labored 
effort  was  made  by  the  court,  in  a  subsequent  case,^°  to  distinguish 
the  case  of  Isaacs  v.  Third  Avenue  Railroad  Company.  A  contrary 
conclusion,  however,  was  reached  upon  identical  facts.  Later 
decisions  of  the  Court  of  Appeals  of  that  State  are  quite  satisfactory 
upon  the  liability  of  the  master  for  the  tortious  acts  of  his  servant. 
In  a  case  which  will  possibly  be  hereafter  regarded  as  a  leading  case 
upon  this  subject,'^  the  plaintiff,  a  boy  twelve  years  of  age,  jumped 
upon  the  platform  of  a  baggage  car  on  the  defendants'  road,  intending 
to  ride  to  a  place  where  the  cars  were  being  backed  to  make  up  a 
train.  The  defendants'  rules  forbade  all  persons,  except  certain  em- 
ployes, to  ride  on  baggage  cars,  and  directed  baggagemen  rigidly  to 
enforce  the  rule.  As  the  plaintiff's  evidence  tended  to  show,  the 
defendants'  baggageman  ordered  him  off  while  the  car  was  in  mo- 
tion. Wood  was  piled  along  the  track  for  a  distance  of  over  one 
hundred  feet,  and  it  was  at  this  place  that  the  plaintiff  was  ordered 
to  get  off.  The  plaintiff  replied  to  this  demand,  "I  can't, — the  wood 
is  right  here;  I  want  you  to  help  me;"  and  thereupon  the  baggage- 
man kicked  him  off.  The  plaintiff  fell  against  the  wood  and  rolled 
back  under  the  car,  the  wheel  of  which  passed  over  and  crushed  his 
leg.  The  defendants  were  held  liable  for  this  injury.  Andrews, 
J.,  stated  the  law  to  be  as  follows: — "It  is,  in  general,  sufficient  to 
make  the  master  responsible  that  he  gave  to  the  servant  an  authority 
or  made  it  his  duty  to  act  in  respect  to  the  business  in  which  he  was 
engaged  when  the  wrong  was  committed,  and  that  the  act  complained 
of  was  done  in  the  course  of  his  employment.  The  master,  in  that 
case,  will  be  deemed  to  have  consented  to  and  authorized  the  act  of 
the  servant,  and  he  will  not  be  excused  from  liability,  although  the 
servant  abused  his  authority,  or  was  reckless  in  the  performance  of 
his  duty,  or  inflicted  an  unnecessary  injury  in  executing  his  master's 
orders.     The  master  who  puts  the  servant  in  a  place  of  trust  or  re- 

=' Allen  V.  London  &c.  R.  Co.,  L.  R.  R.  Co.,  47  N.  Y.  122;  and  Parker  v. 

6  Q.  B.  65;  Walker  v.  South-Bastern  Erie  R.  Co.,  5  Hun  (N.  Y.)  57. 

R.  Co.,  L.  R.  5  C.  P.  640;   Eastern  ^^  Shea  v.   Sixth  Ave.   R.   Co.,   62 

Counties  R.  Co.  v.  Broom,  L.  R.  6  N.  Y.  180. 

Exch.  314.  ™  Rounds  v.  Delaware  &c.  R.  Co., 

« Referring  to  Isaacs  V.  Third  Ave.  64  N.  Y.  129;  aff'g  s.  e.  3  Hun  (N. 

Y.)  329. 
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sponsibility,  or  commits  to  liim  the  management  of  his  business  or 
the  care  of  his  property,  is  justly  held  responsible  when  the  servant, 
through  lack  of  judgment  or  discretion,  or  from  infirmity  of  temper, 
or  under  the  influence  of  passion  aroused  by  the  circumstances  and 
the  occasion,  goes  beyond  the  strict  line  of  his  duty  or  authority, 
and  inflicts  an  unjustifiable  injury  upon  another."^'  These  views 
were  reiterated  in  a  subsequent  case.^^  It  will  be  noticed  that  in  the 
case  in  which  the  above  language  was  used  the  plaintiff  was  a  tres- 
passer, but  this  circumstance  did  not  prevent  a  recovery.  If  the  law 
is  such  in  regard  to  the  conduct  of  a  carrier's  employe  toward 
strangers  and  trespassers,  it  would  seem  clear,  upon  principle,  that 
the  measure  of  responsibility  of  the  master  for  the  tortious  conduct 
of  his  servant  towards  those  whom  he  has  contracted  to  protect  must 
be  judged  by  a  higher  standard  even,  and  therefore  ought  to  include 
a  liability  for  assaults  of  every  description  upon  passengers. 

§  3173.  Other  Such  Decisions. — It  is  obvious  that  the  courts  which 
adhere  to  the  theory  of  respondeat  superior,  in  a  struggle  for  justice 
enlarge  that  doctrine  so  as  to  make  the  carrier  liable  in  every  case 
where  his  servant,  assaulting  the  passenger,  may  be  supposed  to  be 
acting  within  the  general  scope  of  his  employment,  although  in  so 
acting  he  steps  outside  of  the  line  of  his  duty,  and  acts  contrary  to  it. 
This  may  be  illustrated  by  a  more  recent  decision  of  the  Court  of 
Appeals  of  ISTew  York,  to  the  effect  that  a  carrier  is  liable  for  an 
unlawful  and  improper  act,  and  for  the  natural  and  legitimate  con- 
sequences of  it,  which  is  committed  by  its  servant  towards  its  pas- 
senger while  such  servant  is  engaged  in  performing  a  duty  which 
the  carrier  owes  to  the  passenger,  no  matter  what  the  motive  is  which 
incites  the  commission  of  the  act;  and  that  it  is,  consequently,  no 
defense  to  a  suit  against  a  carrier  to  recover  damages  for  an  assault 
committed  by  his  servant  upon  a  passenger,  that,  at  the  time  the 
assault  was  committed,  the  servant  had  finished  the  temporary  and 
particular  service  which  he  had  undertaken  to  render  to  the  passen- 
ger, provided  the  contract  of  carriage  was  not  yet  performed,  and  the 
duty  still  -rested  on  the  carrier  to  protect  the  passenger  from  the 
violence  of  his  servants.^'  Another  court  has  reasoned  that  a  carrier 
is  responsible  for  the  malicious  and  wanton  acts  of  its  servant  to  a 
passenger,  whether  done  in  the  line  of  his  employment  or  not,  if 
done  in  the  course  of  the  discharge  of  some  duty  to  his  master  which 

^^  Rounds  V.  Delaware  &c.  R.  Co.,  =«  Dwinelle   v.    New   York   &c.    R. 

64  N  Y   134  Co.,  120  N.  Y.  117;   s.  c.  8  L.  R.  A. 

=«  Cohen  v.'  Dry  Dock  &c.  R.  Co.,  69  224;  30  N.  Y.  St.  Rop.  5!  8;  24  N.  E. 

N.  Y.  170;   aff'g  s.  c.  8  Jones  &  Sp.  Rep.  319. 
(N.  Y.)  368. 
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relates  to  the  passenger.^"  Upon  this  theory,  it  has  been  held  that 
a  verdict  against  a  railroad  company  for  an  assault  committed  upon 
a  passenger  by  one  of  its  employes  is  sustained  by  evidence  that  the 
person  committing  the  assault  was  at  the  time  acting  as  brakeman 
under  the  authority  of  the  defendant,  though  not  on  his  .regular 
train. *^  This  theory  holds  the  carrier  liable  for  a  willful  assault 
committed  by  his  servant  in  performing  an  act  within  the  general 
scope  of  his  employment, — as,  for  example,  the  act  of  a  draheman  in 
putting  a  trespasser  off  the  train.*'^  It  distinguishes  between  acts 
of  the  servant  done  before  the  relation  of  carrier  and  passenger  has 
commenced,  and  acts  done  after  it  has  ended,  so  as  to  exonerate  the 
master  from  the  commission  of  assaults  upon  a  person  while  that  re- 
lation does  not  subsist, — as,  for  example,  where  a  railway  train- 
man commits  an  assault  upon  a  passenger  after  his  removal  from  the 
vehicle  has  been  effected;^''  but  whether  this  is  not  too  great  a  re- 
finement may  well  be  doubted.  Such  an  assault  should,  it  seems, 
be  regarded  as  a  part  of  one  continuing  act  begun  while  the  relation 
subsisted. 

§  3174.  Decisions  which  Hold  the  Master  Responsible  where  the 
Servant  Acts  within  the  Scope  of  his  Employment,  although  Willfully 
and  Wantonly. — It  is  sometimes  stated  that  "when  the  servant  acts 
within  the  scope  of  his  employment,  and  is  engaged  in  the  business 
of  the  corporation, — in  other  words,  doing  what  he  is  employed  to 
do, — and  violates  the  rights  of  a  passenger,  there  is  no  valid  reason 
why  the  corporation  should  not  be  held  responsible  for  his  acts, 
simply  because  such  servant  acted  willfully,  wantonly,  or  maliciously 
in  the  commission  of  the  act."**  This  would  seem  to  be  undoubtedly 
good  law,  as  it  is  consonant  with  the  well-recognized  principle  that, 
even  as  between  the  principal  and  the  community  at  large,  a  master 
will  be  responsible  for  the  unlawful  manner  in  which  the  servant 
executes  his  master's  business.*''  Furthermore,  it  is  entirely  in  har- 
mony with  the  position  towards  which  authorities  of  late  seem  to 
tend, — that  the  carrier  is  responsible  for  the  willful,  wanton,  or 

*°Eads  v.  Metropolitan  R.  Co.,  43  Indianapolis  &c.  R.  Co.  v.  Anthony, 

Mo.  App.  536.  43  Ind.  183;  Jeffersonville  &o.  R.  Co. 

"Conger  v.  St.  Paul  &c.  R.  Co.,  45  v.   Rogers,   38   Ind.   116;    Hewett  v. 

Minn.  207;  s.  c.  47  N.  W.  Rep.  788.  Swift,   3   Allen    (Mass.)    420;    Pitts- 

'=  Alabama  &c.  R.  Co.  v.  Frazier,  burgh  &c.  R.  Co.  v.  Slusser,  19  Ohio 

93  Ala.  45;  s.  c.  9  South.  Rep.  303.  St.  157;   New  Orleans  &c.  R.  Co.  v. 

"Eads  v.  Metropolitan  R.  Co.,  43  Hurst,  36  Miss.  660;  McKinley  v.  Chi- 

Mo.  App.  536.  cago  &c.  R.  Co.,  44  Iowa  314;  Pitts- 

"  Quigley  v.  Central  Pacific  R.  Co.,  burgh  &c.   R.   Co.   v.   Theobald,   51 

11  Nev.  350,  363;  Atlantic  &c.  R.  Co.  Ind.  246. 

v.  Dunn,  19  Ohio  St.  162;  Passenger  «  Vol.  II,  §  518,  et  seq. 
R.  Co.  V.  Young,  21  Ohio  St.  518; 
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malicious  conduct  of  his  servant  towards  a  passenger,  whether  act- 
ing in  the  scope  of  his  employment  or  not.*" 

§  3175.  When  Railway  Train  Conductor  Deemed  to  be  Acting 
within  the  Scope  of  his  Employment.*' — The  conductor  of  a  railroad 
train,  from  the  necessity  of  the  case,  represents  the  corporation  in  the 
control  of  the  engine  and  cars,  the  regulation  of  the  conduct  of  pas- 
sengers as  well  as  of  the  subordinate  servants  of  the  corporation,  and 
the  collection  of  fares.  To  him  is  intrusted  the  discretion  to  be  ex- 
ercised in  the  ejection  of  passengers  and  others.*' 

§  3176.  When  Railway  Brakeman  Deemed  to  be  so  Acting — 
When  not.*" — A  class  of  decisions  has  already  been  alluded  to^°  which 
hold  that  a  railway  brakeman  has  no  implied  authority  to  determine 
who  shall  and  who  shall  not  ride  upon  the  train,  or  to  expel  tres- 
passers or  intruders;  and  consequently,  that  if  a  brakeman  expels  a 
trespasser  or  an  intruder  under  such  circumstances  or  with  such 
violence  as  to  visit  an  injury  upon  him,  the  railway  company  is  not 
responsible,  because  the  brakeman  is  not  acting  within  the  scope  of 
his  employment.  In  view  of  the  fact  that  railway  brakemen  con- 
stantly and  habitually  exercise  this  power,  and  in  view  of  the  further 
fact  that  the  conductor  can  not  be  upon  all  portions  of  the  train  at 

"  Pendleton    v.    Kinsley,    3    Cliff-  ors  had  the  right  to  enter  such  cars 

(U.  S.)  316;  s.  c.  Thomp.  Carr.  Pass,  for  any  purpose  connected  with.the 

352;    Craker  v.  Chicago  &c.  R.  Co.,  management  of   the   train,   for  the 

36   Wis.    657;    Bryant  v.   Rich,   106  collection    of    fares,    and    to    assist 

Mass.    180;    Sherley   v.    Billings,    8  the  conductors  and  porters  of  these 

Bush   (Ky.)  147;   Goddard  v.  Grand  cars   in   enforcing   good   order,   but 

Trunk  R.  Co.,  57  Me.  202.  for  no  other  purpose.     In  consider- 

"  This  section  is  cited  in  §§  3197,  ation   of   the   hauling   and   making 

3535.  of    certain    repairs    on    such    cars, 

"  Indianapolis  &c.   R.   Co.  v.   An-  the  defendant  received  twenty  per 

thony,  43  Ind.  188;  JefEersonville  R.  cent,    of    the    gross    receipts    from 

Co.  V.  Rogers,  38  Ind.  116;  O'Brien  them.     In  an  action  by  the  plaintiff 

V.  Boston  &c.  R.  Co.,  15  Gray  (Mass.)  against  the  defendant  for  an  alleged 

20;     s.   c.    Thomp.   Carr.    Pass.    22;  wrongful  removal  from  the  drawing- 

Travers  v.  Kansas  &c.  R.  Co.,  63  Mo.  room  car  by  the  porter  of  the  same, 

421;  Baltimore  &c.  R.  Co.  v.  Blocher,  it  was  held  that  the  defendant  was 

27  Md.  277;   Brown  v.  Hannibal  &c.  liable  for  any  injuries  sustained  by 

R.  Co.,  66  Mo.  588.     In  one  case,  the  the  plaintiff:     Thorpe  v.  New  York 

defendant   entered   into   a   contract  &c.  R.  Co.,  13  Hun  (N.  Y.)  170.    See, 

with  a  proprietor  of  drawing-room  also,  Kinsley  v.  Lake  Shore  &c.  R. 

cars,  by  which  the  latter  agreed  to  Co.,  125  Mass.  54. 

place  upon  the  defendant's  road  cer-  *>  This  section  is  cited  in  §§  3187, 

tain  drawing-room  cars  at  his  own  3227,  3267. 

expense,     and    keep    the     interiors  ^  Ante,  §  3198;  Wabash  &c.  R.  Co. 

thereof  in  good  order,  the  conduct-  v.   Savage,   110   Ind.   156    (company 

ors  and  porters  of  the  same  being  liable  for  wanton  injury  to  a  passen- 

paid  by  the  proprietor  of  the  cars,  ger  by  a  brakeman  in  ejecting  pas- 

but  carried  by  the  defendant  free  of  senger). 
expense.     The  defendant's   conduct- 
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once,  it  would  seem  that  this  power  ought  to  be  implied  in  a  brake- 
man, — and  especially  in  the  brakeman  of  a  freight  train;  and  the 
decisions  which  hold  the  contrary  tend  to  give  legal  sanction  to 
cruelty  and  homicide.  It  is  gratifying  to  find  a  class  of  decisions 
which  hold  that  a  railway  brakeman  has  implied  authority  to  eject 
from  the  train  persons  who  have  no  right  to  ride  thereon,  and  that 
the  railway  company  will  consequently  be  liable  for  the  act  of  a 
brakeman  in  ejecting  a  passenger  who  has  the  right  to  remain,  or  in 
ejecting  an  intruder  with  unnecessary  violence,  or  where  the  act  is 
attended  with  danger  and  results  in  an  injury  to  the  person  ejected. ^^ 
This  implication  of  authority  in  the  brakeman  on  a  freight  train 
has  been  held  to  arise  from  his  employment,  from  his  custody  of  the 
property  of  the  company,  and  from  the  duty  which  he  owes  to  the 
company  with  respect  to  the  train;  and  it  is  held  that  it  is  not  abro- 
gated or  annulled  by  the  express  instructions  of  the  company,  au- 
thorizing the  freight  conductors  to  remove  any  unauthorized,  person 
riding  on  a  freight  train.^^  For  instance,  where  a  boy  boarded  a 
train  without  having  purchased  a  ticket,  but  having  money  to  pay 
his  fare,  and  offered  it,  but  it  was  refused,  and  thereupon  a  brakeman 
pushed  him  down  the  steps  from  the  platform  while  the  train  was 
moving  rapidly,  and  the  boy,  in  falling,  grabbed  the  hand  rail,  which 
threw  him  to  one  side  and  under  the  wheels, — it  was  held  that  the  rail- 
way company  was  liable  for  the  act  of  the  brakeman.^^ 

§  3177.    When  Other  Servants  Deemed  to  be  so  Acting. — In  an 

English  case,^*  it  was  held  that  a  principal  who  puts  his  servant  in 
his  place  to  do  a  class  of  acts  in  his  absence,  necessarily  leaves  him 
to  determine,  according  to  the  circumstances  which  arise,  when  an 

"Smith  v.  Louisville  &c.  R.  Co.,  Bng.  Rail.  Cas.   (N.  S.)  674.    With 

95  Ky.  11;  s.  c.  15  Ky.  L.  Rep.  390;  22  reference  to  this  subject,  one  court 

L.  R.  A.  72;  Lang  v.  New  York  &c.  has  taken  the  finely-drawn  distinc- 

R.  Co.,  123  N.  Y.  656;  s.  c.  23  N.  Y.  tion  that  if  a  brakeman  kicks  a  per- 

St.  Rep.  110;  Kansas  City  &c.  R.  Co.  son  who  is  illegally  attempting  to 

v.  Kelly,  36  Kan.  655;  Brevig  v.  Chi-  board  a  train,  the  railroad  corpora- 

cago  &c.  R.  Co.,  64  Minn.  168;  s.  c.  tion  is  responsible;  if,  however,  the 

66  N.  W.  Rep.  401;    3  Am.  &  Eng.  person  kicked  is  not  attempting  to 

Rail.    Cas.    (N.   S.)    346;    Welsh  v.  board  the  train,  the  corporation  is 

West  Jersey  &c.  R.  Co.,  62  N.  J.  L.  not  liable:     Molloy  v.  New  York  &c. 

655;    s.  c.  42  Atl.  Rep.  736;    5  Am.  R.   Co.,  10  Daly    (N.  Y.)   453.     The 

Neg.  Rep.  660;  15  Am.  &  Eng.  Rail,  reason  is  that,  in  the  former  case, 

Cas.    (N.    S.)    674;    Molloy   v.   New  he  is  deemed  to  be  acting  within  the 

York  &c.  R.  Co.,  10  Daly    (N.  Y.)  scope  of  his  employment,  but  not 

453;  Lang  v.  New  York  &c.  R.  Co.,  in  the  latter  case. 

51  Hun  (N.  Y.)  603;  s.  c.  22  N.  Y.  "^  St.  Louis  &c.  R.  Co.  v.  Kilpat- 

St.  Rep.  110;  s.  c.  afl'd  123  N.  Y.  656;  rick,  67  Ark.  47;  s.  c.  54  S.  W.  Rep. 

25  N.  E.  Rep.  955.  971. 

"  Welsh  v.  West  Jersey  &c.  R.  Co.,  "  Bayley  v.  Manchester  &c.  R.  Co., 

62  N.  J.  L.  655;    s.  c.  42  Atl.  Rep.  L.  R.  7  C.  P.  415. 
736;  5  Am.  Neg.  Rep.  660;  15  Am.  & 
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act  of  that  class  is  to  be  done,  and  trusts  him  for  the  manner  in 
which  it  is  to  be  done;  consequently,  he  is  answerable  for  the  wrong 
of  the  person  so  intrusted,  either  in  the  manner  of  doing  such  an 
act,  or  in  doing  it  under  circumstances  which  do  not  justify  it, — 
provided  the  act  is  not  one  of  caprice  on  the  part  of  the  servant,  but  iS' 
done  in  the  course  of  the  employment.  The  facts  of  the  case  were  that 
the  plaintiff,  a  passenger  on  the  defendants'  line  of  railway,  was  vio- 
lently pulled  out  of  a  railway  coach  by  one  of  the  defendants'  porters, 
who  acted  under  a  mistaken  impression  that  the  plaintiff  was  in  the 
wrong  coach.  It  was  held  that,  although  the  porter  was  not  ex- 
pressly authorized  to  remove  any  person  in  the  wrong  coach,  yet  such 
an  act  was  properly  within  the  scope  of  his  employment,  and  for  the 
wrongful  exercise  of  which  the  company  were  responsible.^^  Similar- 
ly, a  person  employed  by  a  railroad  company  to  clean  their  cars  at  the 
terminus  of  the  line,  and  to  keep  persons  out  of  the  same  while  in 
the  discharge  of  that  duty,  was  held  to  be  acting  within  the  scope 
of  his  employment,  and  the  company  was  accordingly  liable  for  the 
injury  which  ensued,  when,  for  the  purpose  of  excluding  a  boy  who 
had  got  upon  the  steps  of  a  car  while  in  motion,  he  Tciched  the  hoy's 
hand,  which  was  grasped  about  a  railing,  thereby  loosening  his  hold 
and  causing  him  to  fall  between  the  cars,  whereby  he  was  killed.^" 
In  another  case,^^  it  was  held  that  an  act  of  the  servant  may  be  within 
the  scope  of  his  employment,  although  unnecessary  to  the  perform- 
ance of  the  master's  service,  and  not  intended  for  that  purpose. 
Another  case'''  shows  conduct  on  the  part  of  the  servant  which  would 
probably  have  been  considered  not  within  the  scope  of  his  employ- 
ment but  for  the  subsequent  ratification  of  the  servant's  acts  by  the 
company  employing  him.  The  facts  of  this  case  are  almost  identical 
with  those  in  a  leading  case  already  considered.^"  In  another  case, 
it  was  held  that  the  driver  of  a  street  car,  in  assisting  passengers  to 
get  on  board,  acts  in  the  course  of  his  employment,  and  makes  the 
principal  liable  for  negligence  in  so  doing.^"  In  yet  another  case,"^ 
the  facts  were  that  the  plaintiff,  after  purchasing  a  ticket  as  a  pas- 
senger, applied  to  the  defendant's  baggageman  to  have  his  baggage 

°°TMs    decision    was    afterwards  Allen  (Mass.)  580;  Hewett  v.  Swift, 

affirmed  in  the  Exchequer  Chamber,  3  Allen  (Mass.)  420. 

L.  R.  8  C.  P.  148.     See  also  Peck  v.  "  Indianapolis   &c.   R.   Co.   v.   An- 

New  York  &c.  R.  Co.,  70  N.  Y.  587;  thony,  43  Ind.  183. 

McKinley  v.  Chicago  &c.  R.  Co.,  44  '"  Malecek  v.  Tower  Grove  &c.  R. 

Iowa  314.  Co.,  57  Mo.  18. 

»°  Northwestern  R.  Co.  v.  Hack,  66  ™  Goddard  v.  Grand  Trunk  &c.  R. 

111.   238.     See,  also,   Healey  v.   City  Co.,  57  Me.  202. 

Passenger  R.   Co.,   28   Ohio   St.   23;  "Drew  v.   Sixth  Ave.   R.   Co.,   26 

Pennsylvania  R.  Co.  v.  Vandiver,  42  N.  Y.  49. 

Pa.  St.  365;  Holmes  v.  Wakefield,  12  "'Little  Miami  &c.  R.  Co.  v.  Wet- 
more,  19  Ohio  St.  110. 
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checked  to  his  destination,  and  by  his  importunate  conduct  and 
abusive  language  provoked  a  quarrel,  in  which,  to  gratify  his  per- 
sonal resentment,  the  servant  struck  the  plaintiff  with  a  hatchet.  It 
was  held  that  this  wrongful  act  could  not  be  regarded  as  done  in  the 
execution  of  the  service  for  which  he  was  engaged."^ 

§  3178.  Particular  Servants,  when  Deemed  to  be  so  Acting. — 
The  following  servants  of  railway  carriers  of  passengers,  in  the  per- 
formance of  the  acts  hereafter  ascribed  to  them  respectively,  were 
deemed  to  have  been  acting  within  the  scope  of  their  employment,  so 
as  to  make  the  railway  company  liable  for  damages,  the  a^-ts  being 
unlawful: — Where  a  private  policeman,  employed  by  the  company 
to  look  after  its  passengers,  struck  an  intoxicated  passenger  intend- 
ing to  take  a  designated  train,  for  the  purpose  of  preventing  him 
from  returning  into  the  waiting-room  ;''^  where  a  passenger  was 
ejected  from  a  union  station  by  a  station  officer,  acting  within  the 
scope  of  his  employment,  the  station  being  owned  and  controlled  by 
different  railroad  companies, — with  the  conclusion  that  he  might 
recover  damages  from  the  company  whose  passenger  he  was;"*  where 
an  engineer,  in  control  and  management  of  a  locomotive,  threw  a 
chunk  of  coal  at  a  boy  trespassing  upon  the  footboard,  in  an  effort 
to  get  him  off;''^  where  the  driver  of  a  street  car  threw  a  passenger 
off  the  car,  injuring  him,  although  the  act  was  willfully  done.^^ 

"^In  McClenaghan  v.  Brock,  5  32  N.  Y.  St.  Rep.  232;  s.  c.  10  N.  Y. 
Rich.  L.  (S.  C.)  17,  the  owner  of  a  Supp.  237.  It  has  been  reasoned 
steamboat  carrying  a  slave  as  a  pas-  that  a  street  railroad  company  is 
senger  was  held  to  be  not  liable  for  liable  for  injuries  inflicted  upon  a 
an  injury  done  to  the  slave  by  the  trespasser  by  the  negligence  and 
accidental  discharge  of  a  gun  in  the  recklessness  of  the  driver  in  eject- 
hands  of  a  free  negro  who  was  em-  ing  him  from  the  car,  unless  the 
ployed  as  a  servant  on  the  boat,  the  driver's  action  was  a  mere  pretense 
free  negro  and  the  slave  being  at  for  the  accomplishment  of  some  in- 
the  time  of  the  accident  on  board  a  dependent  wrong:  Baber  v.  Broad- 
lighter  alongside  the  boat,  the  for-  way  &c.  R.  Co.,  10  Misc.  (N.  Y.)  109; 
mer  being  at  that  time  engaged  in  s.  c.  62  N.  Y.  St.  Rep.  466;  30  N.  Y. 
no  occupation  pertaining  to  his  em-  Supp.  931.  On  a  similar  theory, 
ployment.  where  the  conductor  of  a  horse  car 

"^  Texas  &c.  R.  Co.  V.  Bowlin  (Tex.  had    ejected    a    boy    from    the    car. 

Civ.  App.),  32  S.  W.  Rep.  918  (no  off.  throwing    him    against    a    passing 

rep.).     In  Norfolk  &c.  R.  Co.  v.  Gal-  team  and  injuring  him,  it  was  held 

liher,  89  Va.  639,  the  plaintiff  had  that  the  defendant  was  entitled  to 

applied  for  a  ticket,  but  was  refused,  an  instruction  to  the  effect  that  if 

and,  after  some  words,  was  assault-  the   conductor   acted   willfully,   and 

ed  by  the  private  policeman.     The  assaulted  the  plaintiff  from  personal 

court  held  he  was  -entitled  to  pro-  motives,  the  company  was  not  lia- 

tection  as  a  passenger.  ble:     Murphy  v.   Central  Park  &c. 

"  Penfleld  v.  Cleveland  &c.  R.  Co.,  R.  Co.,  48  N.  Y.  Super.  Ct.  96.    The 

26  App.  Div.  (N.  Y.)  413;  s.  c.  50  N.  reason  is  that  in  the  latter  case  the 

Y.  Supp.  79.  driver  would  not  be  deemed  to  be 

■"Chicago  &c.  R.  Co.  v.  Doherty,  acting  within  the  scope  of  his  em- 

53  111.  App.  282.  ployment. 


*■  Lyons  v.  Broadway  &c.  R.  Co., 
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§  3179.  The  Same  Subject  under  English  Decisions.— It  was  held 
in  the  Exchequer  Chamber  that  the  fact  that  a  passenger  in  an  omni- 
bus is  struck  by  the  driver's  whip  is  prima  facie  evidence  of  negli- 
gence by  the  driver  in  the  course  of  his  employment;  and  even  if  it 
appears  that  the  blow  was  struck  at  the  employe  of  another  omnibus 
line,  with  whom  there  had  been  a  dispute,  and  who  had  jumped  on 
the  omnibus  step,  it  is  a  question  for  the  jury  whether  the  blow  was 
struck  by  the  driver  in  private  spite  or  in  supposed  furtherance  of  his 
employer's  interests."  In  another  case,  the  plaintiff,  while  travelling 
in  a  buggy,  was  stopped  by  a  blockade  of  vehicles,  the  rear  of  his 
buggy  resting  across  the  defendant's  street  car  track.  While  in 
this  position  and  unable  to  extricate  himself,  the  defendant's  street 
car  came  up  and  the  plaintiff  was  ordered  to  get  off  the  track.  The 
plaintiff  explained  his  inability  to  do  so;  but  the  driver  of  the  car, 
with  an  exhibition  of  passion  and  threats  of  injury,  drove  his  team 
on  and  upset  the  plaintiff's  buggy.  In  an  action  for  damages,  it  was 
held  that  the  facts  of  the  case  did  not  warrant  a  finding,  as  a  matter 
of  law,  that  the  act  of  the  car  driver  was  done  with  a  view  to  injure 
the  plaintiff,  and  not  to  execute  his  master's  business."' 

§  3180.    What  will  Excuse  the  Carrier  in  so  Acting. — It  may  be 

laid  down,  as  a  general  principle,  to  which  there  is  perhaps  no  ex- 
ception, that,  for  a  personal  injury  done  by  an  employe  of  the  carrier 
to  his  passenger,  if  the  employe  is  free  from  liability  therefor,  the 
carrier  will  be  free  from  liability, — as  where  the  employe  does  the  act 


"Ward  V.  General  Omnibus  Co.,  service  and  employment,  and  doing 

42  L.  J.   (C.  P.)   265;   s.  c.  28  L.  T.  that  which  he  believed  to  be  for  the 

(N.  S.)  850;  aflSrmlng  s.  c.  21  Week,  interest    of    the    defendants,    they 

Rep.  358;  27  L.  T.  (N.  S.)  761.  were  responsible;  that  if  the  act  of 

°*  Cohen  v.  Dry  Dock  &c.  R.  Co.,  69  the  defendants'  driver,  although  a 
N.  Y.  170.  Compare  Whitaker  v.  reckless  driving  on  his  part,  was  nev- 
Eighth  Avenue  R.  Co.,  51  N.  Y.  295.  ertheless  an  act  done  by  him  in  the 
In  another  case,  the  driver  of  the  course  of  his  service,  and  to  do  that 
defendants'  omnibus  drove  it  across  which  he  thought  best  to  suit  the  in- 
the  road  in  front  of  a  rival  omnibus  terests  of  his  employers,  and  so  to 
belonging  to  the  plaintiff,  which  was  interfere  with  the  trade  and  busi- 
thereby  overturned.  In  an  action  ness  of  the  other  omnibus,  the  de- 
against  the  defendants,  the  driver  fendants  were  responsible;  that  the 
of  the  omnibus  stated  that  he  pulled  instructions  given  to  the  defend- 
across  the  plaintiff's  omnibus  to  pre-  ants'  driver  were  immaterial  if  he 
vent  it  passing  him.  The  defend-  did  not  pursue  them;  but  if  the  act 
ants  had  given  instructions  to  their  of  the  defendants'  servant  was  an 
driver  not  to  obstruct  any  omnibus;  act  of  his  own,  and  in  order  to  effect 
The  jury  were  instructed  that  if  a  purpose  of  his  own,  the  defendants 
they  believed  that  the  defendants'  were  not  responsible.  This  direc- 
driver,  being  dissatisfied  and  irri-  tion  was  held  to  be  right:  Limpus 
tated  with  the  plaintiff's  driver,  v.  London  General  Omnibus  Co.,  1 
acted  recklessly,  wantonly,  and  im-  Hurl.  &  Colt.  526. 
properly,  but  in  the  course  of  the 
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in  his  necessary  self-defense,  or  under  the  reasonable  belief  that  it 
is  necessary  to  ward  off  an  immediate  danger  to  himself.^'  Upon 
analogous  grounds,  a  railroad  company  was  held  not  to  be  liable 
for  damages  inflicted  upon  a  female  passenger  by  a  yeace  officer  who 
had  been  called  in  to  assist  the  conductor  in  ejecting  her  husband 
for  wrongfully  refusing  to  pay  his  fare,  where  she  interfered,  re- 
sisted and  assaulted  the  officer,  and  where  he  used  no  more  force  than 
necessary  to  prevent  a  repetition  of  her  interference  and  assaults 
upon  him.'^"  An  unavoidable  accident,  resulting  in  a  battery  of  a 
passenger  by  throwing  a  drunken  man  against  him  in  an  endeavor, 
rightfully  and  without  negligence,  to  remove  the  drunken  man  from 
the  car,  will  not  support  an  action.'^  So,  it  has  been  held  that  an 
injury  received  by  a  female  passenger  in  the  act  of  entering  a  railway 
car,  caused  by  the  accidental  slipping  of  a  servant  of  the  company 
against  her  while  engaged  in  the  performance  of  his  duty,  he  not 
being  guilty  of  negligence,  will  not  support  an  action  against  the 
company, — the  theory  of  the  court  being  that  the  accident  was  one 
of  which  the  passenger  assumed  the  risk.'^  It  has  been  held  that 
indecent,  insulting  and  provoking -language  of  a  passenger,  unac- 
companied by  threats  or  violence,  does  not  justify  the  conductor  in 
assaulting  him.  The  conductor  may  use  sufficient  force  to  eject 
him,  but  no  more.''^     It  has  also  been  reasoned  that  a  conductor,  in 

°°  New  Orleans  &c.  R.  Co.  v.  Jopes,  inflicted  be  entirely  disproportioned 

142  U.  S.  18;   s.  c.  35  L.  ed.  919;  11  to  the  insult  given:     Georgia  R.  &c. 

Rail.  &  Corp.  L.  J.  41;   12  Sup.  Ct.  Co.  v.  Hopkins,  108  Ga.  324;  s.  c.  33 

Rep.  109;  Wise  v.  South  Covington  S.  E.  Rep.  965. 

&c.  R.  Co.,  17  Ky.  L.  Rep.  1359;  s.  c.  "Houston  &c.  R.  Co.  v.  Ritter,  16 

34  S.  W.  Rep.  894  (no  off.  rep.).     A  Tex.  Civ.  App.  482;    s.  c.  41  S.  W. 

foggy  decision  of  the  Supreme  Court  Rep.  753. 

of  Georgia  is  found,  which  proceeds  "  Spade  v.  Lynn  &c.  R.  Co.,  172 
in  oblivion  of  this  principle.  Ac-  Mass.  488;  s.  c.  52  N.  B.  Rep.  747;  43 
cording  to  the  official  syllabus  of  the  L.  R.  A.  832;  5  Am.  Neg.  Rep.  367. 
case,  if  one,  who  is  permitted  by  the  "  Skinner  v.  Atchison  &o.  R.  Co., 
agent  of  a  railroad  company  to  re-  39  Fed.  Rep.  188.  It  has  been  held 
main  In  the  depot  at  a  time  when  that  a  passenger  on  a  street  car  can 
passengers  are  not  usually  there  al-  not  recover  from  the  company  dam- 
lowed,  leaves  the  building,  and  en-  ages  for  abusive  language  addressed 
ters  a  car  standing  at  the  station,  to  him  by  its  conductor,  or  for  the 
and  is  there  discovered  in  an  act  act  of  the  conductor  in  knocking 
of  gross  immorality,  and,  upon  be-  him  down  after  he  had  left  the  car, 
Ing  required  to  return  to  the  d^epot,  where  the  offensive  language  was 
uses  insulting  language  to  and  of  used  and  the  blow  struck  in  re- 
the  agent  of  the  company,  who  spouse  to  abuse  and  an  assault  by 
ejects  him  from  the  car,  and  con-  the  passenger,  who  was  the  aggres- 
tinues,  although  warned  not  to  do  sor;  but  otherwise  if  he  was  not  the 
so,  to  use  such  language  until  the  aggressor:  Wise  v.  Covington  &c. 
agent  of  the  company  is  exasper-  R.  Co.,  17  Ky.  L.  Rep.  1359;  s.  c.  34 
ated  and  commits  an  assault  upon  S.  W.  Rep.  894  (no  off.  rep.), 
him,  the  company  is  not  liable  for  "Weber  v.  Brooklyn  &c.  R.  Co., 
the  consequences  resulting  from  62  N.  Y.  Supp.  1;  s.  c.  47  App.  Div. 
such  assault,  though  the  agent  be  (N.  Y.)  306. 
not  fully  excusable,  and  the  battery 
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resenting  by  assault  a  fancied  insult  by  a  passenger,  which  he  has 
provoked  in  his  character  of  conductor,  acts  as  conductor,  and  not  as 
an  individual,  so  as  to  render  the  company  liable  for  his  act.'^  But 
no  matter  whether  he  acts  as  conductor  or  as  an  individual,  if  he 
maltreats  a  passenger,  the  company  will  be  liable,  because  his  mis- 
conduct is  a  violation  of  the  duty  which  the  company  has  assumed 
of  conveying  the  passenger  safely  and  securing  to  him  proper  treat- 
ment on  his  journey.'^ 

§  3181.  Liability  of  Carrier  where  Servant,  in  Doin^  a  Lawful 
Act  toward  a  Passeng^er,  Uses  Excessive  Force. — It  is  a  familiar  rule 
that  the  master  is  responsible  civiliter  for  the  wrongful  act  of  the 
servant  causing  injury  to  a  third  person,  whether  the  act  was  one 
of  negligence  or  positive  misfeasance,  provided  the  servant  was  at 
the  time  acting  for  the  master,  and  within  the  scope  of  the  busi- 
ness intrusted  to  him;''^  and  that,  too,  although  the  servant,  in 
doing  it,  departed  from  the  instructions  of  his  master.^'  The  fore- 
going rule  is  of  general  application,  and  is  true  whether  the  person 
suffering  from  such  wrongful  act  of  the  servant  is  one  to  whom 
the  carrier  owes  a  duty  of  protection,  or  a  member  of  the  community 
at  large,  or  a  trespasser.  Therefore,  the  rule  is  general  that  when 
a  master  has  intrusted  to  his  servant  the  performance  of  a  duty,  he 
will  be  liable  as  principal  for  the  use  of  excessive  force  in-  the  per- 
formance of  that  duty.  The  act  of  the  servant  is  considered  not  the 
less  authorized  because  the  authority  conferred  has  been  abused.'* 

"Texas  &c.  R.  Co.  v.  Williams,  62  (Mass.)   557;    Holmes  v.  Wakefield, 

Fed.  Rep.  440;  s.  c.  10  C.  C.  A.  463.  12    Allen     (Mass.)     581;     Moore    v. 

'=Vol.  I,  §  532;  post,  §§  3184,  3186.  Fitchburg  R.    Co.,   4   Gray    (Mass.) 

The  holder  of  a  commutation  ferry  465;     New    Orleans    &c.    R.    Co.    v. 

ticket   is   not   entitled    to    damages  Bailey,    40   Miss.   453;    Ramsden   v. 

for   being   led    away   from   the   ap-  Boston   &c.   R.   Co.,   104   Mass.   117; 

proach  of  the  ferryboat,  which  he  Williamson  v.  Grand  Trunk  R.  Co., 

was  obstructing  while  engaged  in  a  17  Upper  Canada  C.  P.  615. 

dispute  about  his  right  to  passage,  "  Higgins  v.  Watervliet  Turnpike 

where  his  ticket  had  been  so  nrnti-  Co.,  46  N.  Y.  23 ;  Philadelphia  &c.  R. 

lated  as  to  indicate  that  it  was  en-  Co.  v.  Derby,  14  How.   (U.  S.)  468; 

tirely  used  up:     Henly  v.  Delaware  s.  c.  Thomp.  Carr.  Pass.  31. 

&c.  R.  Co.,  28  Misc.  (N.  Y.)  499;  s.  c.  "Haver  v.  Central  R.  Co.,  62  N.  J. 

59   N.   Y.   Supp.   857;    aff'g  s.   c.   27  L.  282;   s.  c.  45  Atl.  Rep.  593;   New 

Misc.    (N.  Y.)   811;    57  N.  Y.  Supp.  Jersey   Steamboat   Co.   v.   Brockett, 

396.  121  U.  S.  637;   Chicago  City  R.  Co. 

"Higgins  V.  Watervliet  Turnpike  v.   Pelletier,    134   111.   120;    s.   c.    24 

Co.,  46  N.  Y.  23;  Rounds  v.  Delaware  N.  E.  Rep.  770;  St.  Louis  &c.  R.  Co. 

&c.  R.  Co.,  64  N.  Y.  129;    Cohen  v.  v.  Berger,  64  Ark.  613;  s.  c.  44  S.  W. 

Dry  Dock  &c.  R.  Co.,  69  N.  Y.  170;  Rep.  809;  39  L.  R.  A.  784.     Thus,  if 

Pennsylvania  R.  Co.  v.  Vandiver,  42  a  passenger  on  a  steamboat  is  asleep 

Pa.  St.  365;  Sandford  v.  Eighth  Ave-  in  a  part  of  the  boat  where  he  is  not 

nue  R.  Co.,  23  N.  Y.  343;  Jackson  v.  entitled  to  ride,  while  the  servants 

Second  Avenue  R.  Co.,  47  N.  Y.  274;  of  the   boat  have  the   right   to   re- 

Lovett  V.  Salem  &c.  R.  Co.,  9  Allen  move   him   to   a  part  of   the   boat 
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Article    II.     Liability    op    Caekier   for   Assaults    upon    and 
Insults  to  Passengers. 


Section 

3184.  Grounds  of  such  liability. 

3185.  Liable  for  insults  as  well  as 

for  assaults. 

3186.  Distinction  between  tbe  liabil- 

ity of  the  carrier  for  as- 
saults and  insults  by  his 
own  servants  and  by  third 
persons. 

3187.  Distinction    between    liability 

for  assaults  upon  passengers 


Section 

and  assaults  upon  trespass- 
ers or  other  third  persons. 

3188.  Illustrations  of  this  liability. 

3189.  Further  of  this  liability. 

3190.  Astonishing     decisions     upon 

this  subject. 

3191.  Liability    to    passengers    and 

others  for  assaults  commit- 
ted upon  them  in  the  station 
house  of  the  defendant. 


§  3184.  Grounds  of  Such  Liability." — Unwarrantable  assaults  upon 
passengers  by  the  servants  of  the  carrier  are  breaches  of  the  im- 


where  he  Is  entitled  to  ride, — yet  if, 
in  doing  this,  they  awaken  him  from 
sleep  by  a  blow  from  a  cane,  strike 
him  several  times,  and,  without  any 
violence  on  his  part,  seize  him  by 
the  collar  and  pull  him  headlong 
against  a  barrel,  seriously  Injuring 
his  shoulder,  the  carrier  will,  as 
matter  of  law,  be  liable  for  the  use 
of  the  excessive  force,  and  it  Is  not 
error  so  to  Instruct  the  jury:  New 
Jersey  Steamboat  Co.  v.  Brockett, 
121  U.  S.  637;  s.  c.  30  L.  ed.  1049. 
So,  If  a  trainman,  in  repelling  an  as- 
sault made  upon  him  by  a  passen- 
ger, uses  more  force  than  is  reason- 
ably necessary  for  the  purpose  of  de- 
fending himself  from  the  attack  and 
ejecting  the  passenger  from  the 
train,  the  company  is  liable  for  dam- 
ages resulting  from  such  excess  of 
violence:  Haver  v.  Central  R.  Co., 
62  N.  J.  L.  282;  s.  c.  45  Atl.  Rep.  593. 
So,  one  who  contracts  for  transpor- 
tation as  a  "deck  passenger."  with  a 
steamboat  company,  whose  regula- 
tions prohibit  such  passengers  from 
going  "abaft  the  shaft,"  but  who 
nevertheless  goes  into  the  prohib- 
ited part  of  the  boat,  whence  he  is 
removed  by  the  company's  servants 
with  unnecessary  and  excessive  vio- 
lence,— may  recover  damages  from 
the  company  for  such  injuries:  New 
Jersey  Steamboat  Co.  v.  Brockett, 
121  U.  S.  637.  So,  where  a  con- 
ductor of  a  railway  train  beats  a 
passenger  who  has  slapped  him  in 
the  face,  and,  in  so  doing,  uses  a 
degree  of  force  greatly  beyond  that 
which  would  appear  to  a  reasonable 


man  to  be  necessary  to  repel  the  as- 
sault, the  company  will  be  liable  to 
the  passenger  for  the  excess  of  vio- 
lence: St.  Louis  &c.  R.  Co.  V.  Berg- 
er,  64  Ark.  613;  s.  c.  44  S.  W.  Rep. 
809;  39  L.  R.  A.  784.  So,  the  fact 
that  a  person  refuses  to  pay  fare 
upon  entering  a  street  railway  car, 
and  uses  obscene  and  profane  lan- 
guage when  requested  so  to  do,  will 
not  warrant  the  conductor  in  using 
more  force  than  is  necessary  to  re- 
move him,  or  in  pushing  or  throw- 
ing him  off  the  car  while  it  Is  In 
motion  and  without  any  warning,  so 
as  to  Injure  him:  Chicago  City  R. 
Co.  V.  Pelletier,  134  111.  120;  s.  o.  24 
N.  E.  Rep.  770.  So,  in  Ramsden  v. 
Boston  &c.  R.  Co.,  104  Mass.  117,  a 
railroad  company  was  held  respon- 
sible for  an  assault  by  the  conductor 
of  one  of  its  trains,  in  seizing,  or 
attempting  to  seize,  the  property  of 
a  passenger  in  payment  of  his  fare; 
and  in  Passenger  R.  Co.  v.  Young, 
21  Ohio  St.  518,  for  violently  and  un- 
reasonably expelling  the  plaintiff 
and  his  wife  from  a  car  of  the  de- 
fendant's street  railroad.  See  also^ 
Turner  v.  North  Beach  &c.  R.  Co.,' 
34  Cal.  594.  State  of  testimony  un- 
der which  an  instruction  was  proper 
to  the  effect  that  if,  when  the  plain- 
tiff was  about  to  alight  from  the  de- 
fendant's train,  the  sonductor 
pushed  him  so  that  he  was  thrown 
to  the  ground  and  injured,  he  could 
recover:  Barrett  v.  New  York  &c. 
R.  Co.,  61  N.  Y.  Supp.  9. 

"This  section  is  cited  in  §§  3101, 
3180,  3537. 

619 


3  Thomp.  Neg.]         carriers  of  passengers. 

plied  contract  of  the  carrier  to  convey  the  passenger  safely  to  his 
destination,  and,  as  such,  impose  a  liability  upon  the  carrier  to  pay 
damages.  The  principles  of  law  applicable  to  the  relations  of  mas- 
ter and  servant  do  not  fully  define  the  rights,  duties  and  obligations 
of  carriers  toward  their  passengers.  They  are  not  merely  citizens, 
bearing  towards  each  other  merely  the  relations  which  one  citizen  bears 
to  another.  The  carrier  agrees  to  carry  for  hire  the  passenger  from 
one  place  to  another,  and  is  responsible  for  any  breach  of  the  obli- 
gation thus  assumed,  in  ill-usage  of  the  passenger  by  himself  or 
his  employes.  Passengers  contract  not  only  for  room  and  trans- 
portation, but  for  good  treatment,  and  it  is  the  duty  of  the  carrier  to 
use  due  care  and  exertion  to  protect  them  from  any  degree  of  violence, 
abuse,  or  ill-treatment  from  other  passengers,  or  the  carrier's  serv- 
ants, or  other  persons  coming  on  board  during  the  trip.  The  prin- 
cipal in  this  class  of  cases  is  liable  for  the  misconduct  of  the  em- 
ploye, when  it  occasions  injury  to  the  passenger,  whether  arising 
from  malice  or  from  neglect.^"    "The  carrier's  obligation,"  say  the  Su- 


*"  Pendleton  v.  Kinsley,  3  Cliff.  (U. 
S.)  416;  s.  c.  Thomp.  Carr.  Pass. 
352;  Terre  Haute  &c.  R.  Co.  v.  Jack- 
son, 81  Ind.  19;  Indianapolis  &c.  R. 
Co.  V.  Cooper,  6  Ind.  App.  202;  s.  c. 
33  N.  B.  Rep.  219;  Illinois  &c.  R. 
Co.  V.  Sheehan,  29  111.  App.  90;  God- 
dard  v.  Grand  Trunk  R.  Co.,  57  Me. 
202;  Louisville  &o.  R.  Co.  v.  Whit- 
man, 79  Ala.  328;  McGinnis  v.  Mis- 
souri &c.  R.  Co.,  21  Mo.  App.  399; 
s.  c.  4  West.  Rep.  797;  Spohn  v.  Mis- 
souri &c.  R.  Co.,  87  Mo.  74;  s.  c.  2 
West.  Rep.  121;  New  Jersey  Steam- 
ship Co.  V.  Brockett,  121  U.  S.  637; 
s.  c.  30  L.  ed.  1049;  Louisville  &c.  R. 
Co.  V.  Ray,  101  Tenn.  1;  s.  e.  11  Am. 
&  Eng.  Rail.  Cas.  (N.  S.)  174;  46 
S.  W.  Rep.  554  [citing  White  v.  Nor- 
folk &c.  R.  Co.,  115  N.  C.  631;  s.  c. 
20  S.  E.  Rep.  191  (liable  for  ill  treat- 
ment of  passenger  by  servant  wheth- 
er in  line  of  his  employment  or 
not);  Richmond  &c.  R.  Co.  v.  Jeffer- 
son, 89  Ga.  554;  s.  e.  17  L.  R.  A.  571; 
16  S.  E.  Rep.  69  (liable  for  failure 
to  protect  colored  passenger  from 
assault  of  white  passengers) ;  Lamp- 
kin  V.  Louisville  &c.  R.  Co.,  106  Ala. 
287;  Louisville  &c.  R.  Co.  v.  Patter- 
son, 69  Miss.  421;  s.  c.  22  L.  R.  A. 
259  (liable  for  refusing  to  provide 
seat,  with  Insulting  remarks);  Bry- 
an V.  Chicago  &c.  R.  Co.,  63  Iowa 
464  (liable  for  abusive  and  offensive 
language);    Sherley   v.    Billings,    8 


Bush  (Ky.)  147;  Eads  v.  Metropol- 
itan R.  Co.,  43  Mo.  App.  536;  Winne- 
gar  V.  Central  Pass.  R.  Co.,  85  Ky. 
547;  Parber  v.  Missouri  &c.  R.  Co., 
116  Mo.  81;  s.  c.  20  L.  R.  A.  350]; 
Knoxville  Traction  Co.  v.  Lane,  103 
Tenn.  376;  s.  c.  53  S.  W.  Rep.  557; 
Hanson  v.  TJrbana  &c.  St.  R.  Co.,  75 
111.  App.  474;  La  Fitte  v.  New  Or- 
leans &c.  R.  Co.,  43  La.  An.  34;  s.  c. 
8  South.  Rep.  701;  Crakerv.  Chicago 
&c.  R.  Co.,  36  Wis.  657  (wom- 
an passenger  assaulted  by  conduct- 
or) ;  Southern  R.  Co.  v.  Wildman,  119 
Ala.  565;  Texas  &c.  R.  Co.  v.  Hum- 
phries, 20  Tex.  Civ.  App.  28;  Atchi- 
son &c.  R.  Co.  V.  Henry,  55  Kan. 
715;  s.  c.  29  L.  R.  A.  465;  2  Am.  & 
Eng.  Rail.  Cas.  (N.  S.)  418;  41  Pac. 
Rep.  952;  Smith  v.  Norfolk  &c.  R. 
Co.  (W.  Va.),  35  S.  E.  Rep.  834; 
Wabash  R.  Co.  v.  Savage,  110  Ind. 
156;  s.  c.  6  West.  Rep.  298;  Gray  v. 
Boston  &c.  R.  Co.,  168  Mass.  20;  s.  c. 
46  N.  E.  Rep.  397;  Williams  v.  Gill, 
122  N.  C.  967;  s.  c.  29  S.  E.  Rep.  879; 
Savannah  &c.  R.  Co.  v.  Quo,  103  Ga. 
125;  s.  c.  29  S.  E.  Rep.  607;  40  L.  R. 
A.  483  (assault  with  intent  to  rav- 
ish); Baltimore  &c.  R.  Co.  v.  Bar- 
ger,  80  Md.  23;  s.  c.  30  Atl.  Rep.  560; 
26  L.  R.  A.  220;  Haver  v.  Central  R. 
Co.,  62  N.  J.  L.  282;  s.  c.  43  L.  R.  A. 
84,  and  note;  4  Chic.  L.  J.  Wkly.  44; 
48  Cent.  L.  J.  75;  41  Atl.  Rep.  916; 
12  Am.  &  Eng.  Rail.  Cas.    (N.  S.) 
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preme  Court  of  Maine,  "is  to  carry  his  passenger  safely  and  properly, 
and  to  treat  him  respectfully ;  and,  if  he  entrusts  the  performance 
of  this  duty  to  his  servants,  the  law  holds  him  responsible  for  the 
manner  in  which  they  execute  the  trust.  *  *  *  jje  must  not  only 
protect  his  passenger  against  the  violence  and  insults  of  strangers  and 
co-passengers,  but,  a  fortiori,  against  the  violence  and  insults  of  his 
own  servants.  If  this  duty  to  the  passenger  is  not  performed — if  this 
protection  is  not  furnished — ^but,  on  the  contrary,  the  passenger  is 
assaulted  and  insulted  through  the  negligence  or  the  willful  mis- 
conduct of  the  carrier's  servants,  the  carrier  is  necessarily  responsi- 
ble."" 


§  3185.  Liable  for  Insults  as  well  as  for  Assaults.^^ — The  rule  un- 
der consideration  in  this  chapter  protects  the  passenger  from  insults 
at  the  hands  of  the  servants  of  the  carrier,  as  well  as  from  actual 
violence.  The  law  implies,  in  the  contract  of  carriage,  not  merely 
an  agreement  on  the  part  of  the  carrier  to  use  the  high  degree  of 
care  already  described,^^  to  the  end  of  conveying  the  passenger  safely 
to  the  agreed  destination,  but  also  an  agreement  for  kind,  considerate, 
respectful  and  decorous  treatment  to  the  passenger  at  the  hands 


26X;  5  Am.  Neg.  Rep.  197  [citing 
Stewart  v.  Brooklyn  &c.  R.  Co.,  90 
N.  Y.  588;  Dwinelle  v.  New  York  &c. 
R.  Co.,  120  N.  Y.  117;  s.  c.  8  L.  R.  A. 
224];  Wise  v.  Covington  &c.  R.  Co., 
91  Ky.  537;  Conger  v.  St.  Paul  &e. 
R.  Co.,  45  Minn.  207;  Fordyce  v. 
Beecher,  2  Tex.  Civ.  App.  29;  East 
Tennessee  &c.  R.  Co.  v.  Fleetwood, 
90  Ga.  23;  Watkins  v.  Pennsylvania 
R.  Co.,  21  D.  C.  1;  Texas  &c.  R.  Co.  v. 
Williams,  23  U.  S.  App.  379;  s.  c. 
62  Fed.  Rep.  440;  Atlanta  &c.  R.  Co. 
V.  Condor,  75  Ga.  51;  Springer 
Trans.  Co.  v.  Smith,  16  Lea  (Tenn.) 
498  (holding  a  steamboat  company 
liable  for  the  act  of  its  mate  in  as- 
saulting a  passenger  for  riding  In 
a  wrong  place  on  the  boat);  Luhrs 
V.  Brooklyn  Heights  R.  Co.,  11  App. 
Div.  (N.  Y.)  173;  s.  c.  42  N.  Y.  Supp. 
606;  rehearing  denied  in  42  N.  Y. 
Supp.  1101;  s.  c.  13  App.  Div.  (N. 
Y.)  126;  Weber  v.  Brooklyn  &c.  R. 
Co.,  62  N.  Y.  Supp.  1;  s.  c.  47  App. 
Div.  (N.  Y.)  306;  Cole  v.  Atlanta 
&c.  R.  Co.,  102  Ga.  474;  s.  c.  3 
Chic.  L.  J.  Wkly.  562;  12  Am.  & 
Eng.  Rail.  Cas.  (N.  S.)  14;  31  S. 
E.  Rep.  107;  Louisville  &c.  R.  Co.  v. 


Finn,  16  Ky.  L.  Rep.  57  (on  woman) ; 
Higgins  V.  Southern  R.  Co.,  98  Ga. 
751;  s.  c.  25  S.  E.  Rep.  837;  Wabash 
&c.  R.  Co.  V.  Rector,  104  111.  296 
(conductor  assaulted  passenger  who 
swung  against  him  in  trying  to 
board  the  train) ;  Randolph  v.  Han- 
nibal &c.  R.  Co.,  18  Mo.  App.  609; 
Coggins  V.  Chicago  &c.  R.  Co.,  18 
111.  App.  620  (plaintiff  was  insulted, 
assaulted  and  ejected  from  the  train 
by  the  conductor  upon  his  refusal  to 
pay  a  second  fare) ;  Texas  &c.  R.  Co. 
V.  Bdmond  (Tex.  Civ.  App.),  29  S. 
W.  Rep.  518  (no  off.  rep.);  Barrow 
S.  S.  Co.  V.  Kane,  88  Fed.  Rep.  197; 
s.  c.  59  U.  S.  App.  574.  But  see, 
contra,  Scott  v.  Central  Park  &c.  R. 
Co.,  53  Hun  (N.  Y.)  414;  Allen  v. 
London  &c.  R.  Co.,  L.  R.  6  Q.  B.  65; 
Walker  v.  South-Eastern  R.  Co.,  L. 
R.  5  C.  P.  640;  Eastern  Counties  R. 
Co.  V.  Broom,  L.  R.  6  Bxch.  314; 
Isaacs  V.  Third  Ave.  Co.,  47  N.  Y. 
122  (overruled). 

*i  Goddard  v.  Grand  Trunk  R.  Co., 
57  Me.  202. 

«2  This  section  Is  cited  in  §  3285. 

^Ante,  §  "722,6*563. 
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of  the  carrier's  own  servants;'*  and  also,  as  we  have  seen/°  the  ex- 
ercise of  that  high  degree  of  care  to  the  end  of  securing  for  the  pas- 
senger the  same  treatment  at  the  hands  of  his  fellow  passengers  and 
of  strangers  who  may  intrude  themselves  into  the  carrier's  vehicle.*" 
On  this  principle,  a  sleeping  car  company  was  held  liable  to  a  female 
passenger  for  an  indecent  assault  upon  her  made  by  the  porter  of 
the  car  of  which  she  was  an  occupant.*' 

§  3186.    Distinction  between  the  Liability  of  the  Carrier  for  As- 
saults and  Insults  by  his  Own  Servants  and  by  Third  Persons.** — 

Some  distinctions  under  this  head  will  now  be  adverted  to.  The 
carrier  is  liable  absolutely,  as  an  insurer,  for  the  protection  of  the 
passenger  against  assaults  and  insults  at  the  hands  of  his  own  serv- 
ants,*" because  he  contracts  to  carry  the  passenger  safely  and  to  give 
him  decent  treatment  en  route.  Hence,  an  unlawful  assault  or  an 
insult  to  a  passenger  by  his  servant  is  a  violation  of  his  contract  by 
the  very  person  whom  he  has  employed  to  carry  it  out.  The  in- 
tendment of  the  law  is  that  he  contracts  absolutely  to  protect  his 
passenger  against  the  misconduct  of  his  own  servants  whom  he 
employs  to  execute  the  contract  of  carriage.^"     The  duty  of  the 


«*  Spohn  V.  Missouri  &c.  R.  Co.,  87 
Mo.  74;  s.  c.  2  West.  Rep.  121;  Louis- 
ville &c.  R.  Co.  V.  Ray,  101  Tenn.  1; 
s.  c.  11  Am.  &  Bug.  Rail.  Cas.  (N. 
S.)  174;  46  S.  W.  Rep.  554;  McGin- 
nis  V.  Missouri  &c.  R.  Co.,  21  Mo. 
App.  399;  s.  c.  4  West.  Rep.  797; 
Craker  v.  Chicago  &c.  R.  Co.,  36 
Wis.  657;  s.  c.  17  Am.  Rep.  504  (con- 
ductor kissing  female  passenger). 
Protecting  female  passenger  from 
insult:  Ante,  §  3086;  Knoxville 
Traction  Co.  v.  Lane,  103  Tenn. 
376;  s.  c.  53  S.  W.  Rep.  557; 
Savannah  &c.  R.  Co.  v.  Quo,  103  Ga. 
125;  s.  c.  29  S.  E.  Rep.  607;  40  L.  R. 
A.  483  (assault  with  intent  to  rav- 
ish) [citing  Nieto  v.  Clark,  1  Cliff. 
(U.  S.)  145;  Chamberlain  v.  Chand- 
ler, 3  Mason  (U.  S.)  242];  Cole  v. 
Atlanta  &c.  R.  Co.,  102  Ga.  474;  s.  c. 
31  S.  B.  Rep.  107;  12  Am.  &  Bug. 
Rail.  Cas.  (N.  S.)  14,  and  note;  3 
Ohio  L.  J.  Wkly.  562  (insulting  lan- 
guage by  carrier's  servant  which 
amounts  to  slander) ;  Campbell  v. 
Pullman  Palace  Car  Co.,  42  Fed. 
Rep.  484;  s.  c.  8  Rail.  &  Corp.  L.  J. 
195  (assault  on  female  passenger  by 
porter) ;  Pullman  Palace  Car  Co.  v. 
Campbell  (Sup.  Ct.  U.  S.),  38  L.  ed. 
106S  (mem.)  (not  off.  rep.). 
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'^Ante,  §  3085. 

^  The  following  cases  were  cases 
of  assault,  and  not  merely  of  insult, 
but  they  contain  dicta  which  rec- 
ognize the  doctrine  stated  in  the 
text:  Sherley  v.  Billings,  8  Bush 
(Ky.)  147;  Bads  v.  Metropolitan  R. 
Co.,  43  Mo.  App.  536;  Winnegar  v. 
Central  Pass.  R.  Co.,  85  Ky.  547; 
Farber  v.  Missouri  &c.  R.  Co.,  116 
Mo.  81.  But  mere  indecorous  con- 
duct toward  a  female  passenger  will 
not  authorize  an  award  of  exem- 
plary damages:  Louisville  &c.  R. 
Co.  V.  Ballard,  85  Ky.  307  (conduct- 
or impatient  and  abrupt  in  manner 
toward  passenger). 

^  Campbell  v.  Pullman  Palace  Car 
Co.,  42  Fed.  Rep.  484;  s.  c.  affirmed 
by  a  divided  court,  sui.  nom.  Pull- 
man Palace  Car  Co.  v.  Campbell 
(Sup.  Ct.  U.  S.),  38  L.  ed.  1069 
(mem,.)  (not  off.  rep.). 

=»This  section  is  cited  in  §  3180. 

™  Dwindle  v.  New  York  &c.  R. 
Co.,  120  N.  Y.  117;  s.  c.  8  L.  R.  A. 
224;  Wabash  R.  Co.  v.  Savage,  110 
Ind.  156;  s.  c.  6  West.  Rep.  298. 

°°  New  Jersey  Steamship  Co.  v. 
Brockett,  121  U.  S.  637;  s.  c.  30  L. 
ed.  1049. 
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carrier  to  protect  the  passenger  during  the  transit  from  the  assaults 
and  insults  of  his  own  servants  being  a  duty  of  an  absolute  nature, 
the  usual  distinctions  which  attend  the  doctrine  of  respondeat  su- 
periors'^ cut  little  or  no  figure  in  the  case.  It  is  immaterial  whether 
the  wrong  is  done  by  the  servant  while  acting  within  the  general 
scope  of  his  employment,  or  whether  it  is  done  by  him  outside  the 
scope  of  that  employment"^  to  effect  some  private  purpose  of  his  own,"'' 
or  out  of  his  private  malice  or  ill  will,  or  in  an  altercation  springing 
out  of  a  matter  of  private  business."*  In  all  these  cases  the  carrier 
may  be  equally  liable;  because  the  wrongful  action  of  his  servant 
against  the  passenger  is  a  violation  of  his  contract  to  carry  the  pas- 
senger safely  and  with  proper  treatment  f^  and  it  is  consequently  im- 
material whether  the  carrier  previously  authorized  or  subsequently 
ratified  the  conduct  of  his  servant,  or  whether  he  exercised  proper  care 
or  was  guilty  of  negligence  in  employing  him  or  retaining  him  in  his 
service.""  But  a  different  principle  applies  where  the  assault  or  in- 
sult is  visited  upon  the  passenger  by  another  passenger  or  by  a 
stranger.  The  carrier  is  not  an  insurer  of  the  passenger  against  in- 
juries of  this  kind;  but,  as  already  seen,"'  he  merely  engages  to  ex- 
ercise, to  the  end  of  preventing  them,  that  high  degree  of  care  which 


»'  Vol.  I,  §  532,  et  seq. 

°^  For  example,  if  a  brakeman - 
having  no  authority  to  eject  a  pas- 
senger from  a  train,  wrongfully  does 
so,  and  thereby  inflicts  an  injury 
upon  the  passenger,  the  company 
■will  be  liable:  Wabash  R.  Co.  v. 
Savage,  110  Ind.  156;  s.  c.  6  West. 
Rep.  298.  But  it  may  be  otherwise 
in  case  of  a  trespasser,  toward 
whom  the  carrier  has  assumed  no 
duty  by  contract:     Post,  §  3305. 

"^  For  example,  where  a  passenger 
expostulated  with  a  servant  of  the 
carrier  for  assaulting  a  third  person 
outside  the  carrier's  vehicle,  and 
was  thereupon,  and  for  that  reason, 
himself  maliciously  assaulted  by  the 
servant  of  the  carrier,  the  carrier 
was  liable  to  him  in  damages: 
Stewart  v.  Brooklyn  &c.  R.  Co.,  90 
N.  Y.  588;  s.  c.  43  Am.  Rep.  185. 

"  It  seems  scarcely  necessary  to 
call  to  mind  the  rule  of  respondeat 
superior  (Vol.  I,  §  530,  531),  which 
will  make  a  carrier  liable  for  an  as- 
sault upon  a  passenger  by  one  of 
his  employes  acting  within  the 
scope  of  his  employment,  although 
in  excess  of  his  orders  or  instruc- 
tions: Grav  V.  Boston  &c.  R.  Co., 
168  Mass.  20;  s.  c.  46  N.  E.  Rep.  397; 
Hoffman  v.  New  York  &c.  R.  Co.,  87 


N.  Y.  25;  s.  c.  48  Cent.  L.  J.  75,  with 
note;  4  Chic.  L.  J.  Wkly.  44.  But, 
under  the  rule  of  the  text,  which  is 
the  rule  of  sound  principle,  the  in- 
quiry whether  the  servant  of  the 
carrier  acted  within  or  without  the 
scope  of  his  employment  is  irrele- 
vant; since  in  either  case  the  carrier 
is  liable  on  the  ground  of  a  breach 
of  his  contract  with  the  passenger. 
For  example,  a  railroad  company  is 
liable  for  injuries  inflicted  by  a 
iraTceman  upon  a  passenger,  with- 
out just  provocation,  although  the 
brakeman  acted  outside  the  scope  of 
his  authority,  or  even  willfully  or 
maliciously:  Williams  v.  Gill,  122 
N.  C.  967;  s.  c.  29  S.  E.  Rep.  879. 
So,  the  fact  that  an  assault  commit- 
ted by  a  motorman  upon  a  passenger 
whom  he  called  forward,  grew  out  of 
the  discussion  of  a  matter  of  private 
business  between  them,  does  not  re- 
lieve the  railway  company  from  lia- 
bility therefor:  Hanson  v.  Urbana 
&c.  St.  R.  Co.,  75  111.  App.  474. 

"=  Knoxville  Traction  Co.  v.  Lane, 
103  Tenn.  376;  s.  c.  53  S.  W.  Rep. 
557. 

'"Knoxville  Traction  Co.  v.  Lane, 
supra. 

"  Ante,  §  3084. 
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the  law  puts  upon  him  with  respect  to  the  safety  of  his  passengers 
generally.  Another  consideration  is  that,  in  either  case, — in  the 
case  of  an  injury  to  the  passenger  from  his  own  servant,  or  from 
another  passenger,  or  from  a  stranger, — the  obligation  of  the  carrier 
to  protect  the  passenger  ceases  as  soon  as  the  passenger  has  alighted 
from  the  carrier's  vehicle  and  left  the  carrier's  premises.  When  he 
has  found  his  way  to  the  public  street,  the  carrier  is  not  responsible 
for  an  injury  done  to  him  by  his  own  servant,  unless  it  is  done  within 
the  scope  of  the  servant's  employment :  if  it  is  done  to  satisfy  a  grudge 
arising  out  of  a  private  quarrel  between  the  passenger  and  the  serv- 
ant, the  carrier  is  not  liable."' 

§  3187.  Distinction  between  Liability  for  Assaults  upon  Passen- 
gers and  Assaults  upon  Trespassers  or  other  Third  Persons."" — This 
calls  up  a  plain  distinction  between  the  liability  of  a  carrier  of  pas- 
sengers for  assaults  or  insults  committed  by  his  own  servants  upon 
his  passengers,  and  for  similar  wrongs  committed  by  them  upon  tres- 
passers or  third  persons.  For  such  wrongs  committed  upon  his  pas- 
sengers he  will  be  liable  in  any  event,  whether  in  doing  them  his  serv- 
ant was  acting  within  the  scope  of  his  employment  or  not ;  since  they 
are  a  breach  of  his  contract  to  carry  his  passenger  in  safety  and  with 
good  treatment.^""  But,  as  toward  a  trespasser  or  other  third  person, 
to  whom  the  carrier  is  under  no  special  duty  assumed  by  contract,  the 
carrier  will  not  be  liable  for  an  assault  or  an  insult  by  his  own  serv- 
ant, unless,  in  doing  the  wrong,  the  servant  was  acting  within  the 
scope  of  his  employment.^"^  Thus,  if  a  hrakeman  upon  a  passenger 
train,  having  no  authority  to  decide  who  shall  ride  upon  the  train 
and  who  shall  not,  or  to  enforce  such  a  decision,  of  his  own  volition 
ejects  a  passenger  from  the  train  who  has  the  right  to  remain  upon 
it,  the  company  will  undoubtedly  be  liable  ;^°^  and  so  if  a  brakeman, 
without  justification,  assaults  one  who  is  rightfully  on  the  train  as 
a  passenger  j^"^  but  if  the  same  brakeman  ejects  a  trespasser  from 

°'For  example,   in  tlie   case  of  a  ton  (Tex.  Civ.  App.),  30  S.  W.  Rep. 

street   railway   passenger   who   liad  719  (no  off.  rep.), 

a  quarrel  with  the  motorman  grow-  '"  Alabama  &c.  R.  Co.  v.  Harris,  71 

ing  out  of  a  private  matter  between  Miss.  74;   s.  c.  14  South.  Rep.  263; 

them,   the    street  railway   company  Goodloe  v.  Memphis  &c.  R.  Co.,  107 

was  not  liable  for  an  assault  com-  Ala.  233;   s.  c.  29  L.  R.  A.  729;   18 

mitted  by  the  motorman  upon  the  South.  Rep.  166;   41  Cent.  L.  J.  325 

passenger    after    he    had    alighted  (passenger     injured     by     employe 

from  the  car  in  safety,  and  was  on  striking   up   against   him   accident- 

the  public   street:      Hanson   v.   Ur-  ally  in  playful  scuffle  on  platform— 

bana  &c.  St.  R.  Co.,  75  111.  App.  474.  defendant  not  liable). 

»»This  section  is  cited  in  §§  3084,  "^Vol.     I,     §  532;     ante,     §  3101. 

3101.  Compare  post,  §  3305;   ante,  §  3176. 

"»  Houston  &c.  R.  Co.  v.  Washing-  "=  Atlanta  &c.  R.  Co.  v.  Condor,  75 


Ga.  51. 
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the  train  with  unnecessary  violence,  the  company  will  not  be  liable, 
according  to  the  theory  of  some  of  the  courts,  because  the  brakeman 
was  not  acting  within  the  scope  of  his  employment.^"*  In  line  with 
this  doctrine,  it  has  been  held  that  where  a  brakeman,  who  has  no 
authority  to  remove  persons  from  the  train  except  upon  orders  of  the 
conductor,  does  so  without  such  orders,  the  railroad  company  does 
not  become  liable  to  the  person  so  removed.^"^  For  the  same  reason, 
it  has  been  held  that  a  street  railway  company  is  not  liable  for  the 
act  of  its  motorman,  having  no  control  over  or  authority  to  interfere 
with  passengers  or  persons  on  the  car,  in  pushing  from  the  car  a 
nemsboy  who  was  in  the  act  of  getting  upon  it  to  sell  a  paper  to  a 
passenger.^""'  But  it  would  seem  that  authority  to  keep  his  car  clear 
of  trespassers  ought  fairly  to  be  implied  in  the  motorman  of  an  elec- 
tric car.  A  locomotive  engineer  has  authority  to  eject  trespassers 
from  his  engine,  so  as  to  make  the  company  liable  for  the  act  of  the 
engineer  in  ejecting  a  trespassing  boy,  by  the  use  of  excessive  force 
and  violence,  as  by  throwing  a  jet  of  hot  water  and  steam  against 
him.*"^     But  whatever  may  be  thought  of  the  authority  of  a  brake- 


i°*  Marion  v.  Chicago  &c.  R.  Co., 
59  Iowa  428;  Texas  &c.  R.  Co.  v. 
Black,  87  Tex.  160;  s.  c.  27  S.  W. 
Rep.  118;  Illinois  &c.  R.  Co.  v. 
Latham,  72  Miss.  32;  s.  c.  16  South. 
Rep.  757;  Farber  v.  Missouri  &c.  R. 
Co.,  32  Mo.  App.  378  (head  brake- 
man  has  no  implied  authority  to 
eject  Intruders  from  the  train,  and 
the  company  is  not  liable  for  his 
ejecting  a  boy  trespasser  from  a 
freight  train  in  such  a  manner  as  to 
injure  him) .  It  seems  to  have  been  a 
plain  misapplication  of  this  princi- 
ple to  hold,  as  one  court  held,  that  a 
railway  company  is  not  liable  for 
injuries  to  a  boy  twelve  years  old, 
caused  by  the  brakeman  throwing  a 
lump  of  coal  and  knocking  him  off, 
upon  his  refusing  to  get  off  a  freight 
train  while  in  motion,  where,  al- 
though the  conductor  had  collected 
a  fare  from  him,  he  had  no  express 
or  implied  authority  to  carry  pas- 
sengers on  freight  trains:  Texas 
&c.  R.  Co.  V.  Black,  87  Tex.  160;  s.  c. 
27  S.  W.  Rep.  118.  Clearly,  the  con- 
ductor, as  master  of  the  train,  had 
the  right  to  decide  whether  the  boy 
should  be  admitted  as  a  passenger 
thereon  or  not,  and,  having  decided 
to  receive  him  as  a  passenger  for 
hire,  and  having  collected  fare  from 
him,  the  boy  became  a  rightful  pas- 
senger;  and  the  act  of  the  brake- 
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man  in  thus  ejecting  him  was  a  vio- 
lation of  the  engagement  of  the  rail- 
way company  to  carry  him  in  safe- 
ty. Moreover,  a  boy  twelve  years 
of  age  could  scarcely  be  expected  to 
have  the  discretion  necessary  to  de- 
cide whether  he  was  riding  in  viola- 
tion of  a  rule  of  the  company  or  not. 
The  judicial  decision  was  as  wanton 
as  the  act  of  the  brakeman.  The 
distinction  which  runs  through  such 
cases  as  were  correctly  decided — 
and  some  of  them  were  not — is  be- 
tween the  status  of  a  passenger  and 
that  of  a  trespasser.  In  a  jurisdic- 
tion where  the  view  is  taken  that  a 
trespasser,  riding  upon  a  railway 
train  by  the  permission  of  the  con- 
ductor and  without  paying  fare, 
does  not  thereby  acquire  the  rights 
of  a  passenger,  it  is  held  that  the 
company  is  not  liable  for  an  assault 
committed  upon  him  by  an  employe, 
unless,  in  committing  it,  he  was  act- 
ing within  the  scope  of  his  employ- 
ment: Smith  V.  Louisville  &c.  R. 
Co.,  124  Ind.  394;  s.  c.  24  N.  E.  Rep. 
753. 

"•^  Marion  v.  Chicago  &c.  R.  Co., 
59  Iowa  428. 

™  Coll  V.  Toronto  R.  Co.,  25  Ont. 
App.  55. 

"'Galveston  &c.  R.  Co.  v.  Zant- 
zinger  (Tex.  Civ.  App.),  49  S.  W. 
Rep.  677;  s.  c.  44  L.  R.  A.  553   (no 
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man,  locomotive  engineer,  or  motorman  of  an  electric  car  to  eject 
trespassers,  it  is  clear  that  the  conductor  of  a  railway  train  is  the 
master  of  the  train  and  the  representative  of  the  company  in  com- 
mand of  it,  and  that  it  is  within  his  province  to  determine  who  shall 
and  who  shall  not  ride  thereon.^"^  Hence  if  he  expels  one  who  is 
entitled  to  ride  on  the  train,  the  company  will  be  liable;"^  and  so  if 
he  expels  a  trespasser  or  intruder  with  unnecessary  violence.^^" 

§  3188.  Illustrations  of  this  liability. — This  rule  makes  the  car- 
rier liable  for  the  willful,  rechless  and  malicious  acts  of  one  of  its 
servants,  in  expelling  a  passenger  from  its  vehicle,  although  neither 
the  particular  act  nor  an  act  of  that  precise  nature,  under  the  cir- 
cumstances which  attended  it,  was  previously  authorized  by  the  car- 
rier.^^^  Under  this  rule,  a  carrier  has  been  held  liable  for  dam- 
ages where  a  passenger  on  a  steamboat  was  assailed  and  injured  by 
the  steward  and  some  of  the  table  waitersj''-^^  where  a  female  passen- 
ger was  kissed  by  the  train  conductor  against  her  will;^^^  where 
a  female  passenger  was  assaulted  by  a  baggage  master  on  the  train 
with  an  intent  to  commit  a  rape  upon  her;^^*  where  a  steamboat  pas- 


off.  rep.);  s.  c.  aff'd  in  53  S.  W.  Rep. 
379  (no  off.  rep.).  There  is  a  deci- 
sion to  the  effect  that  a  railroad 
company  is  liable  for  an  injury  to  a 
person  in  one  of  its  station  houses 
in  a  sparsely  settled  country,  al- 
though he  was  not  an  intending 
passenger,  caused  without  any  prov- 
ocation, by  one  of  the  employes  of 
such  company,  aided  by  strangers,  in 
the  presence  of  the  station  agent, 
who  represented  the  company,  and 
who  made  no  effort  to  prevent  the 
injury:  Krantz  v.  Rio  Grande  &c. 
R.  Co.,  12  Utah  104;  s.  c.  30  L.  R.  A. 
297;  2  Am.  &  Eng.  Rail.  Cas.  (N.  S.) 
432;  41  Pac.  Rep.  717. 

"'Higgins  V.  Southern  R.  Co.,  98 
Ga.  751;  s.  c.  25  S.  E.  Rep.  837;  Ise- 
man  v.  South  Carolina  &c.  R.  Co.,  52 
S.  C.  566;  s.  c.  30  S.  E.  Rep.  488;  11 
Am.  &  Eng.  Rail.  Cas.  219. 

^"■Higgins  V.  Southern  R.  Co.,  98 
Ga.  751;  s.  c.  25  S.  E.  Rep.  837. 

""Southern  R.  Co.  v.  Kennedy,  9 
Tex.  Civ.  App.  232;  s.  c.  29  S.  W. 
Rep.  394.  In  this  case  the  con- 
ductor shot  the  trespasser  while  he 
was  in  the  act  of  jumping  off  the 
train  in  compliance  with  the  orders 
of  the  conductor.  The  court  held 
that  if  the  shooting  was  done  to 
force  the  trespasser  off,  the  com- 
pany was  liable,  but  not  if  it  was 
done  from,  motives  of  resentment  on 

626 


the  part  of  the  conductor.  The  at- 
tempted distinction  shows  a  misun- 
derstanding of  the  law  on  the  sub- 
ject. The  conductor  was  acting 
within  the  scope  of  his  authority 
and  employment,  and  his  motives 
could  cut  no  figure  in  the  case:  Vol. 
I,  §  555.  Where  a  conductor  stopped 
his  train,  pursued  a  boy  on  foot  into 
his  father's  house,  with  pistol  in 
hand,  seized  him,  and  carried  him 
off  on  his  train, — it  was  held  that 
the  railroad  company  was  not  liable, 
the  acts  being  plainly  not  within 
the  scope  of  the  conductor's  employ- 
ment: Gilliam  v.  South  &c.  Ala.  R. 
Co.,  70  Ala.  268. 

"'Vol.  I,  §  530;  Schultz  v.  Third 
Ave.  R.  Co.,  89  N.  Y.  242;  affirming 
on  this  point  s.  c.  14  Jones  &  Sp.  (N. 
Y.)  211.  See  Jackson  v.  Second  Ave. 
R.  Co.,  47  N.  Y.  275;  s.  c.  7  Am.  Rep. 
445;  Rounds  v.  Delaware  &c.  R.  Co., 
64  N.  Y.  129,  137;  s.  c.  21  Am.  Rep. 
597;  Day  v.  Brooklyn  City  R.  Co., 
12  Hun  (N.  Y.)  435;  s.  c.  affirmed 
76  N.  Y.  593;  Hoffman  v.  New  York 
&c.  R.  Co.,  87  N.  Y.  25;  affirming  s.  c. 
14  Jones  &  Sp.  (N.  Y.)  526. 

"^Bryant  v.  Rich,  106  Mass.  180. 

'"  Craker  v.  Chicago  &c.  R.  Co.,  36 
Wis.  657. 

"*  Savannah  &c.  R.  Co.  v.  Quo,  103 
Ga.  125;  s.  c.  29  S.  E.  Rep.  607;  40 
L.  R.  A.  483. 
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senger  was  assaulted  and  injured  by  an  ofBcer  of  the  boat;^^^  where 
a  passenger  was  injured  in  a  drunken  row  gotten  up  among  the 
other  passengers,  which  the  carrier,  in  violation  of  his  duty,  failed  to 
suppress;""  where  a  brakeman  upon  a  freight  train  shoved  a  pas- 
senger from  the  train  while  it  was  moving  rapidly,  thereby  causing  his 
death,  because  the  passenger  was  riding  in  a  freight  car  instead  of 
the  caboose,  and  the  brakeman  thought  him  a  trespasser  ;^^^  where 
the  conductor  of  a  train  maliciously  assaulted  a  passenger,  and 
pushed  him  from  the  train  while  it  was  in  motion  ;^^^  where  a  pas- 
senger refused  to  pay  his  fare  to  the  baggage  master,  but  subse- 
quently paid  it  to  the  conductor,  and  thereafter  the  baggage  master 
assaulted  him;^^'*  where  a  railway  ticket  agent  left  another  person 
in  charge  of  the  ticket  office,  who  assaulted  an  intending  passenger, 
merely  because  he  demanded  the  correct  change  in  purchasing  his 
ticket  ;^^°  where  a  female  passenger,  after  purchasing  a  ticket,  was 
indecently  assaulted  by  the  station  agent  while  waiting  in  the  sta- 
tion house  for  the  train  ;^^^  where  a  passenger  was  assaulted  by  the 
employes  of  a  third  person,  whom  the  company  had  engaged  to  take 
its  passengers  from  its  dock  to  its  ship  ;^^^  where  a  female  passenger, 
in  a  sleeping  car  of  the  defendant,  was  indecently  assaulted  by  the 
porter  in  charge  of  the  car  ;^^^  where  the  conductor  of  a  railway  train 
wantonly  and  willfully  shot  a  passenger  after  he  had  left  the  train 
at  his  destination,  and  before  he  had  had  a  reasonable  time  to  leave 
the  premises  of  the  railway  carrier  ;^^*  where  the  porter  of  a  sleeping 
car  assaulted  a  passenger  ;^^^  where  a  passenger  was  assaulted  by  the 
driver  of  the  street  ear  on  which  he  was  riding  ;^^^  where  the  servants 
of  a  steamboat  company  used  unnecessary  violence  in  removing  a  pas- 
senger from  one  part  of  its  boat,  where  its  rules  forbade  him  to 
ride,  to  another  part,  where  its  rules  allowed  him  to  ride;^^'  where 
the  clerk  of  a  steamboat  assaulted  a  passenger  and  inflicted  injuries 

"°  Shirley    t.    Billings,    8    Bush  "^Barrow  Steamship  Co.  v.  Kane, 

(Ky.)  147.  88  Fed.  Rep.  197;  s.  c.  59  U.  S.  App. 

™  Keokuk  &c.  Packet  Co.  v.  True,  574. 

88  111.  608.  "'  Campbell  v.  Pullman  Palace  Car 

"'Southern   R.    Co.   v.   Wildman,  Co.,  42  Fed.  Rep.  484;  Pullman  Pal- 

119  Ala.  565.  ace  Car  Co.  v.  Campbell   (Sup.  Ct. 

"'Texas  &c.  R.  Co.  v.  Humphries,  U.  S.),  38  L.  ed.  1069  (mem.)  (no  off. 

20  Tex.  Civ.  App.  28.  rep.). 

""  Haver  v.  Central  R.  Co.,  62  N.  "*  Brunswick  &c.  R.  Co.  v.  Moore, 

J.  L.  282;  s.  c.  43  L.  R.  A.  84;  41  Atl.  101  Ga.  684;  s.  c.  28  S.  E.  Rep.  1000. 

Rep.  916;  12  Am.  &  Eng.  Rail.  Cas.  "» Dwinelle  v.   New  York  &c.  R. 

(N.  S.)  261.  Co.,  120  N.  Y.  117. 

""  Fick  V.  Chicago  &c.  R.  Co.,  68  ""  Stewart  v.  Brooklyn  &c.  R.  Co., 

Wis.  469;  s.  c.  32  N.  W.  Rep.  527.  90  N.  Y.  588. 

^  St.  Louis  &c.  R.  Co.  V.  Griffith,  ^^  New   Jersey   Steamboat  Co.  v. 

12  Tex.  Civ.  App.  631;  s.  c.  35  S.  W.  Brockett,  121  U.  S.  637;  s.  e.  3  L.  ed. 

Rep.  741.  1050. 
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upon  him,  during  a  dispute  between  him  and  the  passenger  over  the 
passenger's  fare  ;"^  and  in  other  like  eases.^^* 

§  3189.  Further  of  this  Liability.— We  must  also  attend  to  the 
fact  that,  under  the  rule  now  to  be  considered,  the  carrier  becomes 
liable  on  the  theory  of  a  breach  of  his  implied  contract,  in  consequence 
of  an  assault  by  his  servant  upon  the  passenger,  whenever  the  rela- 
tion of  carrier  and  passenger  has  commenced  in  theory  of  law;^^" 
as  where  a  passenger  is  so  assaulted  while  sitting  in  a  passenger  car 
waiting  for  the  train  to  start,  although  he  has  not  in  fact  purchased 
his  tichet;^^^  or  where  he  has  bought  his  ticket,  and,  while  passing 
from  the  station  house  to  the  train,  the  gateman  of  the  carrier  makes 
an  unprovoked  assault,  whether  at  the  time  he  is  passing  through  the 
gate,  or  before  or  after  he  has  got  through  ;^^^  and  although  the 
passenger  was  not,  under  the  general  regulations,  entitled  to  go  on 
the  particular  train  so  as  to  have  the  right  to  pass  through  the  gate, 
but  a  special  arrangement  had  been  made  giving  him  this  right,  of 
which  the  gate-keeper  was  not  informed.^^'  But  the  foregoing  doc- 
trine is  best  illustrated  by  a  case  where  a  passenger  was  travelling 
in  the  caboose  of  a  freight  train,  and  the  conductor  and  brakeman 
conceived  the  idea  of  playing  a  practical  joTce  on  him  by  calling  him 
to  the  door  of  the  caboose  when  the  train  was  at  a  water  tank  and 
turning  the  hose  of  the  water  tank  upon  him,  which  they  did ;  and  it 
was  held  that  the  company  must  pay  damages  to  the  passenger. 
The  decision  was  placed  upon  two  grounds :  1.  "That  a  corporation 
is  liable  for  the  willful  acts  and  torts  of  its  agents,  committed  within 

'^  Pendleton   v.   Kinsley,   3   Cliff,  tial  search  for  the  watch,  but  It  was 

(U.  S.)  416.  not     then     found.     The     conductor 

'^  McKinley  v.  Chicago  &c.  R.  Co.,  then  inquired  of  plaintiff  who  he 

44  Iowa  314.     In  like  manner,  the  thought  had  his  watch,  to  which  he 

carrier  was  held  liable  under  the  replied  "that  fellow,"  pointing  at  the 

following  state  of  facts:     The  plain-  brakeman.     Immediately   thereafter 

tiff  procured  a  ticket  from  Hoopes-  the  brakeman  struck  the  plaintiff  in 

town  to  Mllford  and  took  passage  on  the  face  with  a  railroad  lantern,  in- 

a  freight  train  which  carried  pas-  flicting  the  injuries  complained  of. 

sengers.    Soon    after    the    plaintiff  It  was  held  that  the  company  were 

entered  the  car,  he  lay  down  in  his  liable  for  the  damages:    Chicago  &c. 

seat  and  went  to  sleep.    When  the  R.  Co.  v.  Flexman,  103  111.  546;  s.  c. 

train  arrived  at  Milford  he  was  noti-  14  Reporter  617;  42  Am.  Rep.  33. 

fled  by  the  conductor.    As  he  was  »^  Ante,  §  3162. 

about  to  leave  the  car,  he  missed  his  ^^  Illinois  &c.  R.  Co.  v.  Sheehan, 

watch    and    supposed    it   had    been  29  111.  App.  90. 

stolen.  He  then  refused  to  leave  the  "^  Indianapolis  &c.  R.  Co.  v.  Coop- 
train  until  he  recovered  the  watch;  er,  6  Ind.  App.  202;  s.  c.  32  N.  B. 
and  the  conductor  consented  that  he  Rep.  219. 

might  remain  on  the  train  until  they  '''  Watkins  v.  Pennsylvania  R.  Co., 

should   reach   Watseka.    After   the  21  D.  C.  1;  s.  c.  52  Am.  &  Eng.  Rail, 

train  had  started,  a  passenger  as-  Cas.  159. 
sisted  the  plaintiff  in  making  a  par- 
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the  general  scope  of  their  employment,  as  well  as  acts  of  negligence; 
and  that  the  corporation  is  thus  hound,  although  the  particular  acts 
were  not  previously  authorized  nor  subsequently  ratified  by  the  cor- 
poration ;"^'*  2.  That  the  injury  inflicted  upon  the  passenger  wag  a 
breach  of  the  duty  of  the  carrier  to  carry  him  safely.^'^ 

§  3190.  AstonisMng  Decisions  upon  this  Subject. — Among  these 
I  rank  the  following : — A  decision  holding  that  a  street  railway  com- 
pany is  not  liable  for  the  malicious  act  of  its  conductor  in  assaulting 
and  ejecting  a  passenger,  unless  the  conductor  was  authorized  to  do 
as  he  did,  or  xmless  his  act  was  subsequently  ratified,  or  unless  the 
company  was  guilty  of  misconduct  in  employing  and  retaining  him  in 
its  service  ;^^°  a  decision  in  the  same  State  holding  that  a  street 
railway  company  was  not  liable  for  the  willful  act  of  its  conductor  in 
pushing  a  woman  from  its  car  while  in  motion,  because  she  did  not 
alight  when  he  told  her  to  do  so.^"  In  the  same  category  I  place 
another  decision  to  the  effect  that  a  railroad  company  is  not  liable 
for  the  act  of  its  conductor  in  ejecting  a  passenger  from  its  train, 
his  ticket  giving  him  the  right  to  ride,  though  the  conductor  claimed 
otherwise,  there  being  no  evidence  to  show  that  the  company  au- 
thorized or  directed  the  act.^^*  Another  court  has  held  that  a  rail- 
road company  is  not  liable  for  injuries  received  by  a  passenger  from 
an  accidental  blow  by  one  of  its  employes  while  making  a  playful  at- 
tempt to  strike  another  employ^,  as  the  act  is  not  within  the  line  of 
his  employment.^^"  The  decision  is  a  mere  aberration.  The  servant 
of  the  carrier  was  employed  to  execute  his  duty  to  carry  his  passen- 
ger in  safety.  To  engage  in  a  scuffle  with,  or  to  make  a  playful  at- 
tempt to  strike  another  employe,  was  manifestly  an  act  which  in- 
volved a  failure  to  use  that  high  degree  of  care  and  foresight  which 

"*  This  point  was  adjudged  in  Jef-  ant  did  not  authorize  the  acts  of  his 

fersonville  R.  Co.  v.  Rogers,  38  Ind.  employe:     Pendleton  v.  Kinsley,  3 

116;   American  Express  Co.  v.  Pat-  Cliff.  (U.  S.)  416;  s.  c.  Thomp.  Carr. 

terson,  73  Ind.  430.  Pass.  352. 

""  Terre  Haute  &c.  R.  Co.  v.  Jack-  ^^  Wright  v.   Glens   Falls  &c.   R. 

son,  81  Ind.  19.     In  this  case  the  pas-  Co.,  24  App.  Div.   (N.  Y.)  617;   s.  c. 

Sanger  had  refused  to  pay  the  hrake-  48  N.  Y.  Supp.  1026. 

man  for  watering  his  hogs.     In  an-  ^^  Isaacs  v.  Third  Ave.  R.  Co.,  47 

other   case,   while    collecting   fares  N.  Y.  122.    It  is  but  just  to  say  that 

during  one  of  the  regular  trips  of  a  this    decision    has    been    overruled 

steamer   owned   by   the   defendant,  many  times  in  that  and  in  other 

the  clerk  of  the  steamer  engaged  in  States. 

a  dispute  with  the  plaintiff,  a  pas-  ^'^  Alleghany  Valley  R.  Co.  v.  Me- 

senger,  as  to  his  fare,  and  inflicted  Lain,  91  Pa.  St.  442. 

personal  injuries  upon  him.    It  was  ^^  Goodloe  v.  Memphis  &c.  R.  Co., 

held,  irrespective  of  the  dispute,  and  107  Ala.  233 ;  s.  c.  29  L.  R.  A.  729; 

as    if    none    had    arisen,    that   the  18  South.  Rep.  166;   41  Cent.  L.  J. 

plaintiff  could  recover  for  the  in-  325. 
juries  received,  although  the  defend- 

629 


3  Thomp.  Neg.]        caekiers  op  passengers. 

the  law  makes  obligatory  upon  carriers  of  passengers.  Another 
court  has  held  that  a  street  railway  company  is  not  liable  for  an 
assault  by  an  employe,  unauthorized  and  unratified  and  not  within  the 
scope  of  his  employment,  upon  one  waiting  in  the  street  in  front  of 
its  car-house  to  take  a  car.^*"  The  decision  is  wrong,  unless  it  is 
a  sound  view  that  a  person  so  waiting  upon  the  grounds  of  the  car- 
rier is  not  entitled  to  the  protection  due  to  a  passenger.  We  have 
seen  that  such  is  not  the  prevailing  opinion  ;^*^  nor  is  it  the  better 
opinion. 

§  3191.  Liability  to  Passengers  and  Others  for  Assaults  Com- 
mitted upon  them  in  the  Station  House  of  the  Defendant. — We  must 
here  recur  to  the  principle  that,  according  to  the  prevailing  opinion, 
the  obligation  of  a  common  carrier  of  passengers  towards  his  passen- 
gers while  waiting  in  his  station  house  or  other  place  of  waiting  to 
go  aboard  his  vehicle,  is  not  that  of  the  extraordinary  care  which  the 
law  demands  of  him  while  the  passenger  is  on  his  vehicle,  and  with 
respect  to  the  safety  of  his  vehicle;  but  is  that  which  the  law  desig- 
nates as  ordinary  or  reasonable  care;  and  that  the  same  obligation 
of  care  extends  to  the  protection  of  any  person,  whether  a  passenger 
or  an  intending  passenger  or  not,  who  may  be  lawfully  upon  his  prem- 
ises by  his  invitation,  express  or  implied.^*^  As  already  seen,^*^  this 
measure  of  care  extends  to  protecting  the  person  in  the  station  house 
of  a  railway  company  from  assaults  by  the  servants  of  the  company 
assisted  by  third  persons,  so  as  to  put  upon  the  station  agent  the 
duty  of  intervening  for  the  protection  of  the  person  who  is  assault- 
ed.^** It  has  been  held  that  a  railroad  company  is  liable  for  the 
death  of  a  patron  of  the  road,  who,  while  visiting  its  freight  offices 
and  while  discussing  his  business  relations  with  the  company's  agent, 
is  slain  by  the  latter,  although  the  killing  is  the  result  of  a  private  feud 
growing  out  of  other  matters  entirely  disconnected  with  the  business 
in  hand,  if  such  patron  was  himself  without  fault;  but  otherwise  if 
the  provocation  given  by  him  was  such  that  the  agent  was  justified 
in  killing  him.^*^  The  same  court  has  held  that  a  purchaser  of  rail- 
road tickets  who  loses  his  intended  train  because  his  baggage  is  not 
checked  in  time,  is  not  a  passenger; — ^yet  on  his  returning  to  the 
station  before  time  for  the  next  train,  to  make  arrangements  about 


'"McGilvray  v.  West  End  Street        '"Krantz  v.  Rio  Grande  &c.  R.  Co., 

R.  Co.,  164  Mass.  122;  s.  c.  41  N.  E.     12  Utah  104. 

Rep.  116.  "=  Columbus  &c.  R.   Co.   v.   Chris- 

•«  Ante,  §  2638.  tian,  97  Ga.  56;  s.  c.  25  S.  B.  Rep. 

»=Vol.  I,  §  968.  411. 

^Ante,  §  2679. 
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storing  or  checking  his  baggage,  if  an  unlawful  assault  is  made  upon 
him  by  the  station  agent,  the  company  will  be  liable;  but  if  his  real 
purpose  in  returning  is  to  upbraid  the  agent  for  a  real  or  supposed 
breach  of  duty,  the  company  will  not  be  liable.^*"  For  the  porter 
of  a  railway  company  so  to  tie  a  dog  that  it  can  reach  the  door  of  a 
waiting-room  at  a  station,  where  it  bites  and  injures  a  passenger, 
furnishes  evidence  of  negligence  to  charge  the  company  with  liability, 
although  the  porter  does  not  know  that  the  dog  is  vicious.^*''  Where 
the  conductor  of  a  railway  train  wantonly  and  willfully  shot  a  passen- 
ger after  he  had  alighted  from  the  train  at  his  destination,  and  be- 
fore he  had  had  a  reasonable  time  in  which  to  leave  the  premises  of 
the  company,  it  was  held  that  the  company  was  liable. ^^^ 

Article  III.     Liability  op  Carrier  por  Ejection  op  Passenger. 


Subdivision  1.     Grounds  of  Action  for  Wrongful  Ejection. 


Section 

3195.  Unlawful    ejection    actionable 

per  se. 

3196.  Questions  as  to  whether  the 

servant  of  the  carrier  acted 
within  the  scope  of  his  em- 
ployment in  ejecting  a  pas- 
senger. 

3197.  When   the   conductor   deemed 

to  be  acting  within  the 
scope  of  his  employment. 

3198.  This   question  with   reference 

to  the  authority  of  railway 
brakemen. 

3199.  What  other  railway  employes 

have  and  have  not  implied 
authority  to  expel. 

3200.  What   amounts    to   an   expul- 

sion such  as  gives  this  right 
of  action. 


Section 

3201.  Doctrine  that  passenger  must 

submit  to  the  illegal  demand 
to  avoid  expulsion. 

3202.  Doctrine   that   the   passenger 

can  not  recover  for  the  tort 
of  expelling  him,  but  only 
for  the  breach  of  the  con- 
tract. 

3203.  Doctrine    that   the    passenger 

may  rightfully  resist  ex- 
pulsion, and  then  recover 
damages  for  the  injuries 
visited  upon  him  in  over- 
coming his  resistance. 

3204.  Circumstances  which  bar  right 

of  action  for  the  expulsion. 


§  3195.  Unlawful  Ejection  Actionahle  per  se."' — If  an  illegal  de- 
mand is  made  upon  a  passenger, — as  that  he  shall  pay  fare  when  no 
fare  is  due,^^°  or  that  he  shall  ride  in  another  car  when  he  is  right- 


"°  Georgia  R.  &c.  Co.  v.  Richmond, 
98  Ga.  495;  s.  c.  25  S.  E.  Rep.  565. 

"'Trinity  &c.  R.  Co.  v.  O'Brien, 
18  Tex.  Civ.  App.  690;  s.  c.  46  S.  W. 
Rep.  389. 

'**  Brunswick  &c.  R.  Co.  v.  Moore, 
101  Ga.  684;  s.  c.  28  S.  B.  Rep.  1000. 


"'This  section  is  cited  in  §§  3262, 
3535. 

^"  HufEord  V.  Grand  Rapids  &c.  R. 
Co.,  53  Mich.  118;  Chicago  &c.  R.  Co. 
V.  Graham,  3  Ind.  App.  28;  s.  c.  11 
Rail.  &  Corp.  L.  J.  57;  29  N.  B.  Rep. 
170;  Delaware  &c.  R.  Co.  v.  Walsh, 
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fully  in  the  ear  where  he  is, — ^he  is  not  bound  to  comply  with  the 
demand  and  then  bring  his  action  against  the  carrier  for  a  technical 
breach  of  his  contract,  and  recover  back  the  small  sum  which  he 
has  paid,  or  damages  which  may  be  little  more  than  nominal.  Ha 
represents,  in  a  sense,  the  whole  public,  and  it  is  his  duty,  in  the 
office  of  good  citizenship,  to  stand  upon  his  rights  and  to  suffer  an 
expulsion  from  the  carrier's  vehicle,  and  then  to  bring  his  action 
for  substantial  damages  for  the  wrong  which  has  been  done  him. 
The  successful  prosecution  of  such  actions  is  substantially  the  only 
force  that  holds  railway  carriers  to  the  proper  performance  of  their 
public  duties.  It  is  therefore  a  rule  of  law,  illustrated  by  many  of  the 
decisions  in  this  chapter,  that  the  mere  fact  that  one  who  is  rightfully 
on  a  railroad  train  as  a  passenger  is  put  off  the  train,  is  of  itself  a 
good  cause  of  action  against  the  company,  irrespective  of  any  physical 
injury  he  may  receive  at  the  time,  or  which  may  be  caused  there- 
by ;^^^  and  that  a  passenger,  rightfully  travelling  upon  his  passage 
ticket,  is  not  bound  to  pay  fare  wrongfully  demanded,  or  to  leave  the 
train  on  the  conductor's  order,  at  the  peril  of  not  being  able  to  recover 
damages  for  an  assault  committed  in  expelling  him  by  force  ;^^''  but 
that  if  he  refuses,  and  is  thereupon  wrongfully  ejected,  he  may  re- 
cover the  damages  sustained,  although  he  might  have  paid  the  illegal 
fare  rather  than  be  ejected,  and  recovered  such  damages  as  he  might 
have  sustained  thereby  ;^^*  and  where  he  is  put  off  under  threats  of 

47  N.  J.  L.  548;  Kellett  v.  Chicago  Huffman  (Tex.  Civ.  App.),  32  S.  W. 
&c.  R.  Co.,  22  Mo.  App.  356;  s.  c.  4  Rep.  30  (liable  when  greater  force 
West.  Rep.  828;  Ray  v.  Cortland  &c.  than  necessary  used);  Union  &c.  R. 
Traction  Co.,  19  App.  Div.  (N.  Y.)  Co.  v.  Mitchell,  56  Kan.  324 
530;  s.  c.  46  N.  Y.  Supp.  521;  Eddy  v.  (whether  train  running  too  fast  for 
Syracuse  &c.  R.  Co.,  63  N.  Y.  Supp.  ejection  a  question  for  jury);  Ches- 
645;  s.  c.  50  App.  Div.  (N.  Y.)  109;  apeake  &c.  R.  Co.  v.  Anderson,  93 
Atchison  &c.  R.  Co.  v.  Dickerson,  4  Va.  650  (expulsion  not  duty  of 
Kan.  App.  345;  s.c.  46  Pac.  Rep.  975;  brakeman,  but  authority  may  be  in- 
Cleveland  &c.  R.  Co.  v.  Beckett,  11  ferred  from  custom) ;  Southern  R. 
Ind.  App.  547;  s.  c.  39  N.  E.  Rep.  429.  Co.  v.  Hunter,  74  Miss.  444  (liable 
Consult  generally,  on  this  subject,  for  violent  ejection  from  rapidly 
the  following  cases:  Carr  v.  Eel  moving  train) ;  Fink  v.  Ash,  99  Ga. 
River  &c.  R.  Co.,  98  Cal.  366;  s.  c.  21  106  (liable  where  trespasser  falls 
L.  R.  A.  354  (ejection  from  moving  off  while  attempting  to  avoid  mis- 
train)  ;  Smith  v.  Louisville  &c.  R.  siles  thrown  by  employes) ;  Farber 
Co.,  95  Ky.  11;  s.  c.  22  L.  R.  A.  72  v.  Missouri  &c.  R.  Co.,  139  Mo.  272; 
(liable  for  unnecessary  violence);  Smith  v.  Savannah  &c.  R.  Co.,  100 
St.  Louis  &c.  R.  Co.  V.  Reagan,  52  111.  Ga.  96  (liable:  child  pushed  off  by 
App.  488  (liable  for  willful  vio-  employe  not  authorized  to  eject), 
lence) ;  Thompson  v.  Yazoo  &c.  R.  "'  New  York  &c.  R.  Co.  v.  Winter, 
Co.,  72  Miss.  715  (the  trespassing  143  U.  S.  60;  s.  c.  36  L.  ed.  71;  11 
boy  had  been  in  the  habit  of  jumping  Rail.  &  Corp.  L.  J.  146;  12  Sup.  Ct. 
on  and  oft  slowly  moving  trains,  arid  Rep.  356. 

others  had  alighted  in  safety) ;  Pitts-  '»^  Dancey  v.  Grand  Trunk  R.  Co., 

burgh   &c.   R.   Co.   v.   Redding,   140  19   Ont.  App.   664;    s.   c.   52  Am.  & 

Ind.  101;   s.  c.  34  L.  R.  A.  767   (not  Eng.  Rail.  Cas.  181. 

when    train    could    not    be    safely  "'Pennsylvania  Co.  v.   Bray,  125 

stopped);    St.   Louis   &c.   R.   Co.   v.  Ind.  229;  s.  c.  25  N.  E.  Rep.  439. 
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violence  unless  he  leaves  the  carrier's  vehicle,  he  may  recover  dam- 
ages for  the  indignity  and  injury  to  his  feelings.^^*  On  the  same 
principle,  where  the  passenger  is  entitled  to  ride,  but  the  conductor 
attempts  to  eject  him  by  force,  the  railway  compahy  is  liable  in 
damages  for  the  assault^  and  the  jury,  in  assessing  the  damages,  may 
take  into  consideration  the  annoyance,  vexation,  and  indignity  suffered 
by  him.^^' 

§  3196.    Questions  as  to  whether  the  Servant  of  the  Carrier  Acted 
within  the  Scope  of  His  Employment  in  Ejecting  a  Passenger.^^^ — 

As  already  seen,^°^  if  a  person  is  rightfully  on  the  vehicle  of  a  car- 
rier as  a  passenger,  and  is  conducting  himself  properly  there,  so  that 
he  has  a  right  to  ride  there,  but  is  nevertheless  ejected  by  a  servant 
of  the  carrier,  it  will  be  immaterial  to  inquire  whether  such  servant 
of  the  carrier  had  authority  to  eject  passengers,  or  had  authority  to 
eject  the  passenger  under  the  particular  circumstances,  or  was  other- 
wise acting  within  the  scope  of  his  employment  in  ejecting  the  pas- 
senger; since  his  act  is  a  violation  of  the  duty  assumed  by  the  car- 
rier of  transporting  the  passenger  in  safety,  and  of  according  to  him 
decent  treatment  en  route j  so  that  it  is  immaterial  at  whose  hands  the 
passenger  receives  the  outrage  and  indignity.  It  is  the  primary  duty, 
assumed  by  contract,  for  the  carrier  to  protect  him  from  it,  and  for 
the  violation  of  this  duty  he  is  liable.^^*  As  already  seen,^'®  the 
rule  is  different  with  respect  to  the  ejection  of  trespassers.  In  order 
to  make  the  carrier  or  the  railway  or  transportation  company  liable 
for  the  ejection  of  a  trespasser  by  a  servant  of  the  carrier,  or  com- 
pany, it  must  appear  that  it  was  within  the  general  scope  of  the 
employment  of  the  servant  to  expel  trespassers  from  the  train  or  other 
vehicle, '^^^  or  else  that  he  was  authorized  specifically  to  remove  the 
particular  trespasser.^"^  But  courts  do  not,  and  ought  not  to  refine 
upon  the  question  of  the  scope  of  the  authority  of  the  servant  in  such 
a  case:  the  inquiry  ought  to  be  whether  he  is  acting  in  pursuance  of 
a  supposed  duty  to  his  master,  although  without  orders  or  even 
against  orders  ;^^^  or  whether  he  is  acting  out  of  private  malice  or 
to  accomplish  some  purpose  of  his  own  which  is  distinct  from  the 

'"Delaware  &c.  R.  Co.  v.  Walsh,  ^'' Post,  §  3305. 

47  N.  J.  L.  548;  post,  §  3288.  ''"Lake  Shore  &c.  R.  Co.  v.  Peter- 

'"Carsten  v.  Northern  &c.  R.  Co.,  son,  144  Ind.  214;  s.  c.  42  N.  E.  Rep. 

44  Minn.  454;  s.  c.  47  N.  W.  Rep.  49.  480;    rehearing  denied  in  144  Ind. 

""This  section  is  cited  in  §§  3535,  225;  s.  c.  43  N.  B.  Rep.  1  (the  serv- 

3537.  ant  here  was  a  brakeman). 

""Vol.  I,  §  532;  orate,  §§  3083,  3169.  ""Marion  v.  Chicago  &c.  R.  Co., 

"*St.  Louis  &c.  R.  Co.  V.  Kilpat-  59  Iowa  428;  s.  c.  44  Am.  Rep.  687. 

rick,  67  Ark.  47;  s.  c.  54  S.  W.  Rep.  "''Vol.  I,  §  530. 
971. 
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duty  which,  he  owes  to  his  master.^"^  But,  on  a  principle  which  is 
familiar,  where  a  servant  has  power  to  act  with  respect  to  a  particular 
class  of  subjects,  the  mere  fact  that  he  makes  a  mistake  and  acts  out- 
side of  that  class  of  subjects,  does  not  cut  the  thread  of  the  rule  of 
respondeat  superior,  so  as  to  exonerate  his  master  from  liability.  So, 
in  the  case  under  consideration,  if  a  railway  employe  has  authority 
from  the  managing  officers  of  the  company  to  eject  trespassers  from 
the  train  on  which  he  is  employed,  if  he  makes  a  mistake,  or  if  he 
acts  out  of  malice  and  ejects  a  person  who  is  not  a  trespasser, — in 
other  words,  a  person  who  does  not  belong  to  the  class  in  respect 
to  which  he  is  clothed  with  authority, — the  company  will  be  liable  for 
his  wrongful  act.^'^''  The  servants  employed  in  a  sleeping  car^"'  are 
deemed  the  servants  of  the  railway  company  which  hauls  the  car,  for 
the  purpose  of  maintaining  order  therein,  and  for  other  purposes 
connected  with  the  safety  and  comfort  of  passengers  carried  there- 
in."" 

§  319|7.    When  the  Conductor  Deemed  to  be  Acting  within  the 
Scope  of  His  Employment.^" — As  already  suggested,  the  conductor 


mrpjjg  -writer  is  of  opinion  that 
such  power  ought  to  be  implied  by 
the  law  in  all  cases,  for  the  protec- 
tion of  the  public,  and  many  courts 
so  hold:  Vol.  I,  §  532;  ante,  §§  3083, 
3169. 

1"  Southern  R.  Co.  v.  "Wildman, 
119  Ala.  565;  s.  c.  24  South.  Rep. 
764.  In  this  case  the  person  ejected 
had  purchased  a  ticket  authorizing 
him  to  ride  on  a  freight  train,  but 
was  riding  in  an  improper  place  in 
a  coal  car,  instead  of  the  caboose 
which  was  intended  for  passengers 
and  employes.  Quite  clearly, 

a  brakeman,  whose  duty  it  is  to  see 
that  persons  do  not  enter  the  cars 
without  tickets,  acts  within  the 
scope  of  his  employment  where  he 
ejects  a  passenger  for  failure  to 
have  a  ticket:  St.  Louis  &c.  R.  Co. 
V.  Kilpatrick,  67  Ark.  47;  s.  c.  54  S. 
W.  Rep.  971.  In  this  case,  the  pas- 
senger went  to  the  station  to  board 
a  train.  He  had  money  to  pay  for  a 
ticket,  but,  meeting  some  friends,  he 
engaged  in  conversation  with  them 
until  the  train  started,  when  he  ran 
and  boarded  it  after  it  was  in  mo- 
tion. A  posted  rule  of  the  company 
forbade  persons  boarding  a  train 
without  a  ticket.  Soon  after  he  was 
aboard  the  brakeman  came  to  him 
and  asked  him  if  he  had  a  ticket.  He 
replied  that  he  had  not,  but  had  the 
money  to  pay  his  fare  to  his  desti- 
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nation.  The  brakeman  replied  that 
it  "did  not  make  a  damn  bit  of  dif- 
ference, that  he  would  have  to  get 
off,"  and,  grabbing  plaintiff  by  the 
shoulders,  shoved  him  off,  and  the 
train  ran  over  his  foot,  crushing 
it  and  rendering  amputation  neces- 
sary. The  court  held  that  the  pur- 
chase of  a  ticket  was  not  a  pre- 
requisite to  the  relationship  of  car- 
rier and  passenger,  but  that  if  a 
person  enters  a  railway  coach  in- 
tending to  pay  his  fare  he  becomes 
a  passenger,  even  though  he  does 
not  enter  it  at  the  proper  place.  It 
further  held  that  a  brakeman  whose 
duty  it  is  to  see  that  persons  do  not 
enter  a  train  without  tickets,  is  act- 
ing within  the  scope  of  his  author- 
ity in  ejecting  a  person  riding  on 
the  platform  of  a  coach  without  a 
ticket;  and  further,  that  a  passenger 
who  is  injured  while  being  wrong- 
fully ejected  from  a  train  by  a 
brakeman,  can  recover  damages 
therefor,  whether  the  brakeman  was 
acting  within  the  scope  of  his  em- 
ployment or  not. 

^'^Ante,  §  3609. 

^"^  Ulrich  V.  New  York  &c.  R.  Co., 
108  N.  Y.  80;  s.  c.  10  Cent.  Rep.  480; 
15  N.  E.  Rep.  60;  citing  as  authority 
Thorpe  v.  New  York  &c.  R.  Co.,  76 
N.  Y.  402. 

I"' This  section  is  cited  in  §  3535. 
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is  master  of  the  train;  it  is  his  duty  to  determine  who  may  and  who 
may  not  ride  thereon;  and,  consequently,  the  railway  company  is 
bound  by  his  action,  whether  correct  or  incorrect,  in  accordance  with 
its  orders  or  against  its  orders,  in  making  and  enforcing  such  a  de- 
termination.^"* A  railroad  company  can  not,  therefore,  repudiate 
the  act  of  its  train  conductor  in  receiving  a  ticket  from  a  passenger, 
and  treating  her  as  such,  in  an  action  by  the  latter,  for  putting  her 
off  the  train  at  an  improper  place. ^^'  A  decision  is  found, — and  it 
is  believed  that  other  decisions  can  be  found  of  the  same  import, — 
that  an  agreement  made  by  the  conductor  of  a  train  to  give  personal 
notice  to  a  passenger  thereon,  who  has  a  sick  child,  when  the  train 
reaches  her  station,  is  not  within  the  scope  of  his  power  as  con- 
ductor, so  as  to  bind  the  company,  unless  he  knows  of  the  sickness 
of  the  child."" 

§  3198.  This  ftnestlon  with  Reference  to  the  Authority  of  Railway 
Brakemen.^''^ — The  question  usually  arises  with  respect  to  the  powers 
of  a  railway  brakemanj  and  here,  as  elsewhere  seen,^'^  the  courts 
are  divided  in  opinion  as  to  whether  a  brakeman  has  implied  power 
to  eject  a  trespasser  or  other  improper  person  from  a  railway  train.^'^* 
The  Supreme  Court  of  Indiana  is  one  of  the  courts  which  hold  that 
such  authority  is  not  implied  in  a  railway  brakeman,  from  a  mere 
consideration  of  the  nature  of  his  employment.  Accordingly,  that 
court  has  held  that  a  rule  of  a  railroad  company  that  the  brakemen  are 

"^Ante,  §  3175;  post,  §  3321.  ™  This  section  is  cited  in  §§  3176, 

"» Case  V.  Delaware  &c.  R.  Co.,  191  3227,  3267. 

Pa.  St.  450;   s.  c.  44  W.  N.  C.   (Pa.)  "^  Post,  §§  3305,  3306. 

137;  43  Atl.  Rep.  319.  "'That  a  brakeman  has  no  such 

""  Chicago  &c.  R.  Co.  v.  Boyles,  11  implied  power,  but  that  the  burden 
Tex.  Civ.  App.  522;  s.  c.  33  S.  W.  rests  upon  the  trespasser  of  proving 
Rep.  247.  The  decision  is  plainly  that  in  making  the  expulsion  he 
untenable.  Whether  the  conductor  acted  within  the  scope  of  his  au- 
knew  of  the  sickness  of  the  child  or  thority, — see  Lake  Shore  &c.  R.  Co. 
not,  he  made  an  agreement  of  such  v.  Peterson,  144  Ind.  214;  s.  c.  42  N. 
a  nature  as  ought  to  be  held  within  E.  Rep.  480;  Wabash  &c.  R.  Co.  v. 
the  scope  of  a  conductor's  employ-  Savage,  110  Ind.  156;  Farber  v.  Mis- 
ment,  in  every  case.  It  is  quite  souri  &c.  R.  Co.,  116  Mo.  81;  s.  c.  20 
clear  that,  in  an  action  for  damages  L.  R.  A.  350;  Towanda  Coal  Co.  v. 
for  injuries  to  a  trespasser  by  being  Heeman,  86  Pa.  St.  418.  The  differ- 
shoved  from  a  moving  freight  train,  ence  of  judicial  opinion  on  this  sub- 
the  fact  that  the  person  who  shoved  ject  will  be  thrown  into  clear  light 
him  was  conductor  of  the  train,  by  stating  that  according  to  the  view 
taken  in  connection  with  common  of  some  of  the  courts,  judicial  no- 
knowledge  of  the  duties  of  a  con-  tice  can  not  be  taken  of  the  duties 
ductor,  is  sufficient  to  authorize  of  brakemen  with  reference  to  the 
a  submission  to  the  jury  of  the  expulsion  of  trespassers  from  rail- 
question  whether  the  conductor  was  way  trains:  Farber  v.  Missouri  &c. 
acting  within  the  scope  of  his  em-  R.  Co.,  116  Mo.  81;  s.  c.  20  L.  R.  A. 
ployment:  Highland  Ave.  &c.  R.  350.  And  that  judicial  notice  can 
Co.  V.  Robinson  (Ala.),  28  South,  be  so  taken:  Hoffman  v.  New  York 
Rep.  28.  &c.  R.  Co.,  87  N.  Y.  25,  30. 
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in  general  the  servants  and  guardians  of  the  train,  to  do  all  the 
work  required  of  them  during  its  trip,  and  to  protect  it  from  danger, 
does  not  authorize  a  brakeman  violently  to  eject  a  trespasser  from 
a  rapidly  moving  train,  so  as  to  render  the  company  liable  for  an 
injury  caused  thereby, — the  view  of  the  court  being  that  such  an 
act  of  the  brakeman  is  outside  the  scope  of  his  authority.^'*  On  the 
principle  that  a  master  may  be  responsible  for  the  act  of  his  serv- 
ant done  within  the  scope  of  his  employment,  although  he  acts  with- 
out orders  or  against  orders,^'^  it  has  been  held  that  a  railroad  com- 
pany is  responsible  for  the  act  of  its  brakeman  in  inviting  a  pas- 
senger to  the  platform  of  a  car  for  the  purpose  of  alighting  at  the 
crossing  of  another  road,  because  the  train  did  not  stop  at  his  sta- 
tion, although  in  so  doing  he  violated  the  rules.^'° 

§  3199.  What  Other  Railway  Employes  have  and  have  not  Implied 
Authority  to  Expel. — The  driver  of  a  horse  car  is  deemed  to  be  act- 
ing within  the  scope  of  his  authority  in  expelling  a  trespasser  from 
the  car,  so  as  to  make  the  company  liable  for  his  manner  of  doing 
it.^'^  With  regard  to  the  authority  of  the  locomotive  engineer  in 
charge  of  a  switch  engine,  in  this  respect,  it  is  justly  held  that  where 
he  has  entire  charge  of  the  engine  and  the  absolute  possession  of  its 
machinery,  a  jury  will  be  authorized  to  find  that  he  has  authority  to 
eject  a  trespasser  from  the  foot-board  of  the  engine,  so  as  to  make 
the  railway  company  liable  for  an  injury  caused  by  the  employment 
by  him  of  excessive  force  in  making  the  ejection.^'*  In  like  manner, 
a  railway  station  agent  has  authority  to  determine  who  may  and 
who  may  not  remain  in  the  station  house,  and  to  eject  therefrom 
a  person  not  so  entitled  to  remain;  and  for  an  error  of  judgment,  or 
for  the  use  of  excessive  force  in  exercising  this  authority,  the  railroad 
company  will  be  liable, — as  where  a  station  agent  ejected  from  the 
station  a  person  who  was  waiting  to  take  a  train,  although  on  another 
road.^^* 

§  3200.  What  Amounts  to  an  Expulsion  such  as  Gives  this  Right 
of  Action. — Where  an  expulsion  is  threatened  unless  the  passenger 

>"  Lake  Shore  &c.  R.  Co.  v.  Peter-  "'  Amato  v.  Sixth  Ave.  R.  Co.,  9 

son,  144  Ind.  214;  s.  c.  42  N.  E.  Rep.  Misc.   (N.  Y.)   4;    s.  c.  59  N.  Y.  St. 

480;  rehearing  denied  144  Ind.  225;  Rep.  674;  29  N.  Y.  Supp.  51. 

s.  c.  43  N.  E.  Rep.  1.  "'  Galveston   &c.   R.    Co.   v.   Zant- 

™  Vol.  I,  §  530.  zinger,  93  Tex.  64;  s.  c.  53  S.  W.  Rep. 

""Baltimore  &c.  R.  Co.  v.  Meyers,  379;  aff'g  s.  c.  49  S.  W.  Rep.  677. 

18  U.  S.  App.  569;   s.  c.  10  C.  C.  A.  ""Johnson  v.  Chicago  &c.  R.  Co., 

485;  62  Fed.  Rep.  367  (passenger  was  58  Iowa  348. 
thrown  from  platform  and  injured 
by  sudden  stopping  of  train). 
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complies  with  the  unlawful  exaction,  it  is  not  necessary  for  him,  in 
order  to  save  his  right  of  action,  to  refuse  to  leave  the  carrier's  vehicle 
until  force  is  actually  applied  to  him.  On  the  contrary,  public  pol- 
icy is  best  satisfied  by  his  complying,  and  then  seeking  redress  in  the 
courts,  rather  than  by  resisting  and  endangering  the  public  peace.^*" 
It  is  enough  that  the  conductor  or  other  servant  of  the  carrier,  whose 
office  it  is  to  determine  who  may  and  who  may  not  ride  upon  the 
carrier's  vehicle,  orders  the  passenger  to  leave  the  vehicle  and  has 
the  means  at  hand  to  enforce  his  order.^'^  Under  such  circumstances, 
all  that  the  passenger  need  do  in  order  to  save  his  right  of  action  is 
to  express  his  dissent  to  the  demand  made  upon  him  to  leave  the  car- 
rier's vehicle.^^^  If  he  is  explicitly  informed  by  the  conductor  that  he 
can  not  retain  his  seat,  but  must  leave  the  car,  it  is  his  duty  to  com- 
ply, and  his  legal  remedy  will  be  the  same  as  though  he  had  been 
ejected  by  actual  violence.^**  The  taking  ,up  of  a  commutation  ticket, 
containing  a  condition  that  the  purchaser  on  presenting  it  would,  if 
requested,  write  his  name,  and  otherwise  identify  himself  as  the 
original  purchaser,  on  the  ticket  being  presented  by  such  purchaser, 
notwithstanding  his  oifer  to  sign  his  name  for  the  purpose  of  identifi- 
cation, accompanied  with  an  order  that  he  must  get  ofE  the  train, — 
amounts  to  an  expulsion,  such  as  saves  the  passenger's  right  of  action, 
although  he  gets  ofE  without  being  forcibly  ejected.^**  For  the  pur- 
pose of  saving  this  right  of  action,  the  ejection  of  passengers  was 
held  to  be  forcible  where  the  train  was  stopped  for  the  purpose  of 
ejecting  them,  and  a  conductor  stood  aside  for  them  to  alight,  and, 
upon  their  remaining  seated,  took  one  of  them  by  the  arm  with  the 
remark,  "Don't  be  obstinate  and  delay  the  train,"  intending  against 
her  will  to  remove  her,  and  she  yielded  only  because  of  such  intended 
force."° 

§  3201.    Doctrine  that  Passenger  must  Submit  to  the  Illegal  De- 
mand to  Avoid  Expulsion.^*^ — There  are  decisions  to  the  efEect  that  a 

'«"  Southern  &c.  R.  Co.  v.  Rice,  38  Co.,  19  App.  Div.  (N.  Y.)  530;  s.  c. 

Kan.  398;    s.  c.  16  Pac.  Rep.   817;  46  N.  Y.  Supp.  521;   Eddy  v.  Syra- 

Atchlson,&c.   R.   Co.   v.   Gants,    38  cuse  &c.  R.  Co.,  63  N.  Y.  Supp.  645; 

Kan.  608.    To  the  same  effect,  see  s.  c.  50  App.  Div.  (N.  Y.)  109. 

Miller  v.  King,  84  Hun  (N.  Y.)  308;  '»^  Atchison  &c.  R.  Co.  v.  Gants,  38 

s.  c.  65  N.  Y.  St.  Rep.  490;  32  N.  Y.  Kan.  608. 

Supp.  332;  Ray  v.  Cortland  &c.  Trac-  ^^  Southern  &c.  R.  Co.  v.  Hinsdale, 

tion  Co.,  19  App.  Div.  (N.  Y.)  530;  38  Kan.  507;  s.  c.  16  Pac.  Rep.  937. 

s.  c.  46  N.  Y.  Supp.  521;  Eddy  v.  Syr-  ^^  Norfolk  &c.  R.  Co.  v.  Anderson, 

acuse  &c.  R.  Co.,  63  N.  Y.  Supp.  645;  90  Va.  1;  s.  c.  17  S.  E.  Rep.  757;  17 

s.    c.    50    App.    Div.    (N.    Y.)    109;  Va.  L.  J.  377. 

Cherry  v.  Kansas  City  &c.  R.  Co.,  52  ^  Curtis  v.  Sioux  City  &c.  R.  Co., 

Mo.  App.  499;   Light  v.  Harrisburg  87  Iowa  622;  s.  c.  54  N.  W.  Rep.  339. 

&c.  R.  Co.,  4  Pa.  Super.  Ct.  427;  s.  c.  ^^  This  section  is  cited  in  §§  3223, 

40  W.N.  C.  (Pa.)  352.  3229. 

'"Ray  V.   Cortland   &c.   Traction 
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passenger  from  whom  an  illegal  or  extortionate  fare  is  demanded, 
can  not  recover  from  the  carrier  for  his  ejection  for  non-payment,  in 
the  absence  of  wanton  or  malicious  conduct  on  the  part  of  the  latter 
or  its  employes,  when  he  is  able  to  pay  such  fare,  but  elects  to  be 
ejected  rather  than  do  so.^^^  But  if  the  ticket  office  is  not  kept  open 
so  that  he  can  purchase  a  ticket,  and  he  boards  the  train  with  money 
enough  to  pay  the  regular  fare,  but  not  enough  to  pay  the  excess 
fare,  and  is  ejected  although  he  tenders  the  regular  fare,  he  is  en- 
titled to  recover  damages.^^^  The  doctrine  on  which  these  cases  pro- 
ceed, that  the  rights  of  a  passenger,  in  case  of  a  violation  of  its  public 
duty  by  a  carrier,  may  be  made  to  depend  upon  the  amount  of  money 
which  the  passenger  may  happen  to  have  in  his  pocket,  is  not  deserv- 
ing of  much  respect.^'*"  It  is  gratifying  to  be  able  to  state  that  nearly 
all  American  judicial  authority  is  opposed  to  this  doctrine.  A  pas- 
senger is  not  obliged  to  pay  fare  illegally  demanded  of  him,  and  sue  a 
rich  and  powerful  railroad  company  to  recover  it  back,  but  may  sub- 
mit to  an  ejection  and  bring  his  action  for  the  tort.^°" 


^^  Magee  v.  Oregon  &c.  Co.,  46 
Fed.  Rep.  734. 

""Atchison  &c.  R.  Co.  v.  Dicker- 
son,  4  Kan.  App.  345;  s.  c.  46  Pac. 
Rep.  975. 

^'°  A  modern  case,  illustrative  of 
this  railroad-ridden  and  slavish  doc- 
trine, is  to  the  effect  that  a  railroad 
company  is  not  liable  for  the  ejec- 
tion by  its  conductor,  in  a  proper 
manner,  of  a  passenger  having  suf- 
ficient money  in  his  pocket  to  pay 
his  fare,  who  tenders  a  return  cou- 
pon, not  stamped  as  required  by  its 
terms,  and  refuses,  upon  demand,  to 
pay  his  fare,  although  his  failure 
to  have  the  coupon  stamped  is  due 
to  the  fault  of  the  company;  since 
the  coupon  is  conclusive  evidence 
to  the  conductor  of  the  nature  and 
extent  of  the  passenger's  right,  and 
the  passenger's  remedy  is  by  action 
for  breach  of  the  contract,  but  he 
can  not  recover  in  tort  for  the  ex- 
pulsion: Western  &c.  R.  Co.  v. 
Stocksdale,  83  Md.  245;  s.  c.  4  Am. 
&  Bng.  Rail.  Cas.  (N.  S.)  510;  34 
Atl.  Rep.  880.  It  may  be  worth 
while  to  consider  what  would  have 
been  the  effect  if  one  of  the  ele- 
ments on  which  the  court  predicated 
its  conclusion,  namely,  that  the  pas- 
senger had  sufficient  money  in  his 
pocket  to  pay  his  fare,  had  not  ex- 


isted. How  can  the  right  of  the  pas- 
senger, under  such  circumstances, 
to  ride  on  the  train  and  complete  his 
transit,  be  made  to  turn  upon  the 
circumstance  whether  he  has  or  has 
not  money  enough  in  his  pocket  to 
pay  his  fare?  He  may  have  money 
enough,  but  may  have  some  other 
use  for  it,  which  may  be  imperative. 
Another  decision  is  to  the  effect 
that  a  person  who  obtains  posses- 
sion of  a  1000-mile  railroad  ticket 
by  fraud,  and  who,  after  having 
used  it  in  travelling  several  hun- 
dred miles,  is  warned  by  the  con- 
ductor that  it  is  not  good  and  ad- 
vised to  go  to  the  office  and  inquire 
about  it,  and  is  told  that  the  con- 
ductor has  been  ordered  to  take  it 
up,  which  he  does  not  do  at  the  time, 
may  lawfully  be  ejected  without 
using  unnecessary  force,  where, 
after  paying  his  fare  on  several 
trips  and  without  making  any  in- 
quiry, he  again  presents  the  ticket 
in  payment  of  his  fare  and  refuses 
other  payment:  Moore  v.  Ohio 
River  R.  Co.,  41  W.  Va.  160;  s.  c.  23 
S.  B.  Rep.  539. 

""Cherry  v.  Kansas  City  &c.  R. 
Co.,  52  Mo.  App.  499;  Chicago  &c. 
R.  Co.  V.  Casazza,  83  111.  App.  421; 
Wilsey  v.  Louisville  &c.  R.  Co.,  83 
Ky.  511;  post,  §  3209,  note  210. 
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§  3202.  Doctrine  that  the  Passenger  can  not  Recover  for  the 
Tort  of  Expelling  him,  but  only  for  the  Breach  of  the  Contract. — 

It  is  a  part  of  this  slavish  doctrine  that  if  the  passenger  is  expelled 
through  the  fault  of  the  company,  he  can  not  recover  damages  for 
the  force,  the  indignity,  the  humiliation  or  the  mental  suffering, 
but  can  only  recover  damages  on  the  footing  of  contract,  and  for  a 
breach  of  the  contract  of  the  carrier.^"^  For  example,  if  by  mistake 
of  the  ticket  agent,  or  other  agent  or  servant  of  the  carrier,  he  gets 
upon  the  wrong  train,  from  which  he  is  expelled,  without  unneces- 
sary force,  and  without  insult,  he  can  only  recover  damages  for  the 
breach  of  the  contract  to  carry  him,  which  is  generally  the  amount 
paid  by  him  for  his  ticket. ^"^  Where  a  passenger,  by  a  mistake  of 
the  ticket  agent,  purchased  and  paid  for  a  second-class  ticket,  having 
asked  for  and  intending  to  purchase  and  pay  for  a  first-class  ticket, 
and  did  not  discover  the  mistake  until  he  had  taken  his  seat  in  a  first- 
class  car,  and  presented  his  ticket  to  the  conductor,  whereupon  he 
was  required  by  the  conductor  to  go  into  a  second-class  coach, — it  was 
held  that  he  could  not  recover  damages  for  being  ejected  from  the 
first-class  coach;  since  if  he  had  explained  the  mistake  to  the  con- 
ductor, he  would  have  been  allowed,  in  accordance  with  a  rule  of  the 
company,  to  pay  the  difference  in  price  between  a  first  and  second- 
class  coach,  and  then  to  ride  in  the  first-class  coach.^'^ 

§  3203.  Doctrine  that  the  Passenger  may  Rightfully  Resist  Ex- 
pulsion, and  then  Recover  Damages  for  the  Injuries  Visited  upon  him 
in  Overcoming  his  Resistance. — The  sound  doctrine,  and  the  only 
doctrine  which  comports  with  American  manhood,  is  that,  if  the 
passenger  has  a  clear  right  to  remain  on  the  train,  he  may  refuse  to 
quit  the  train,  may  resist  expulsion,  using  sufficient  force  to  make  it 
clear  that  he  is  being  removed  against  his  will,  and  may  then  re- 
cover damages  for  any  increased  injuries  visited  upon  him  in  con- 
sequence of  his  rightful  resistance.^'*  Opposed  to  this  is  the  slavish 
doctrine  that  if  a  passenger  resists  an  illegal  effort  to  eject  him  from 
the  vehicle  of  the  carrier,  and  receives  a  personal  injury  which  is 
visited  upon  him  by  his  resistance,  no  more  force  being  used  by  the 

"'But  see  contra,  and  as  announc-  mond,  73  Miss.  813;  s.  c.  20  South, 

ing     the     sound     doctrine,  —  Hot  Rep.  7. 

Springs  R.  Co.  v.  Delony,  65  Ark.        '"Pittsburgh  &c.  R.  Co.  v.  Russ, 

177;  s.  c.  45  S.  W.  Rep.  351.  67  Fed.  Rep.  662;  aff'g  s.  c.  57  Fed. 

"=  Spink  V.  Louisville  &c.  R.  Co.  Rep.   822;    following  the   rule   laid 

(Ky.),  52  S.  W.  Rep.  1067   (no  ofC.  down  in  Erie  R.  Co.  v.  Winter,  143 

rep.).  U.  S.  73,  where  numerous  authori- 

"' Alabama  &c.  R.  Co.  v.  Drum-  ties  to  this  point  are  cited. 
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agent  of  the  carrier  than  is  necessary  to  accomplish  his  expulsion, 
the  passenger  can  not  recover  damages  for  the  injuries  so  received.^"" 

§  3204.  Circumstances  which  Bar  Right  of  Action  for  the  Expul- 
sion.— It  has  been  held  that  the  failure  of  the  conductor  of  a  railway 
train  to  wear  a  badge,  without  which,  under  a  statute/'"  he  was  not 
authorized  to  demand  or  receive  any  fare  or  ticket,  or  to  exercise  any 
of  the  powers  of  his  office,  will  not  authorize  a  recovery  against  the 
company  for  the  ejection  of  a  passenger  who  recognized  the  authority 
of  the  conductor,  and  voluntarily  left  the  train  at  his  direction.^"^ 


Subdivision  2.    Ejection  for  Reasons  Connected  with  the  Contract 
of  Carriage  and  the  Payment  of  Fare. 


Section 

3208.  R^sumg  of  circumstances  jus- 

tifying ejection  of  passen- 
ger. 

3209.  Ejection  for  refusing  to  pay 

fare. 

3210.  Circumstances    under    which 

passenger  rightly  expelled 
on  this  ground. 

3211.  Circumstances   where   passen- 

ger wrongfully  expelled  on 
this  ground. 

3212.  Passenger    tendering    an    un- 

reasonable amount  and  re- 
quiring conductor  to  make 
change. 

3213.  Passenger  presenting  a  ticket 

having  a  time  limit  which 
has  expired. 

3214.  Ejecting  for  non-payment  of 

fare  of  child. 

3215.  Where  another  passenger  ten- 

ders the  proper  fare. 

3216.  Refusing    either    to    exhibit 

ticket  or  pay  fare. 

3217.  Exception  where  the  passen- 

ger has  lost  his  ticket. 

3218.  Ejection  for  refusing  to  pay 

extra  fare  on  train  for  not 
purchasing  ticket. 

""  South  Florida  R.  Co.  v.  Rhodes, 
25  Fla.  40;  s.  c.  6  South.  Rep.  633;  3 
L.  R.  A.  333. 


Section 

3219.  When  such  refusal  no  ground 

of  ejection. 

3220.  Ejecting  passenger  from  par- 

lor or  chair  car  who  refuses 
to  pay  additional  fare. 

3221.  Tendering    fare    after    train 

stopped. 

3222.  Ejection   for  failure  to  have 

return-trip  ticket  stamped. 

3223.  Rule    where    one    conductor 

gives  the  passenger  an  er- 
roneous transfer  ticket 
which  the  next  conductor  re- 
fuses to  honor. 

3224.  Ejecting  passenger  for  refus- 

ing to  pay  fare  where  ticket 
has  been  wrongfully  taken 
up. 

3225.  Ejection  caused  by  mistake  of 

ticket  agent. 

3226.  Ejection    of    passengers    who 

claim  the  right  to  stop  off 
at  intermediate  places. 

3227.  Ejection     of     persons     from 

freight  trains. 

3228.  Ejection  of  passenger  who  has 

got  upon  the  wrong  train. 

3229.  The  law  on  this  subject  re- 

stated. 

>»"  Cal.  Civil  Code,  §  488. 
"'Cox  V.  Los  Angeles  &c.  R.  Co., 
109  Cal.  100;  s.  c.  41  Pac.  Rep.  794. 


640 


MALICIOUS    TORTS    COMMITTED    UPON    PASSENGERS.       [2d  Ed. 

Section  Section 

3230.  Ejection    because    train    does  3231.  Expulsion  of  passengers  who 
not  stop  at  the  place  called  have    been    carried    beyond 

for      by      the      passenger's  their  destination, 

ticket. 


§  3208.  Resum6  of  Circumstances  Justifying  Ejection  of  Passen- 
ger.— A  great  variety  of  circumstances  may  justify  the  ejection  of  a 
passenger.  The  conduct  of  the  passenger  may  be  in  violation  of  law- 
ful police  regulations;^"^  or  he  may  be  a  person  known  to  be  of  a  dis- 
reputable and  vicious  character,  and  therefore  not  entitled  to  demand 
transportation.^'"  The  passenger  may  refuse  to  exhibit  or  deliver  up 
his  ticket  when  properly  requested  f"  or  insist  that  he  shall  ride  upon 
an  improper  ticket/"^  or  upon  a  ticket  the  time  limitation  of  which  has 
expired/"^  or  a  ticket  for  which  the  company  have  received  no  con- 


™  Vinton  v.  Middlesex  R.  Co.,  11 
Allen  (Mass.)  304;  Pittsburgh  &c. 
R.  Co.  V.  Valleley,  32  Ohio  St.  345; 
s.  c.  6  Cent.  L.  J.  277;  Marquette  v. 
Chicago  &c.  R.  Co.,  33  Iowa  562; 
Murphy  v.  Union  &c.  R.  Co.,  118 
Mass.  228;  Chicago  &c.  R.  Co.  v. 
Griffin,  68  111.  499;  Pittsburgh  &c. 
R.  Co.  v.  Van  Houten,  48  Ind.  90; 
Pittsburgh  &c.  R.  Co.  v.  Vandyne, 
57  Ind.  576;  State  v.  Ross,  26  N.  J. 
L.  224;  Higgins  v.  Watervliet  &c.  R. 
Co.,  46  N.  Y.  23. 

™  Thurston  v.  Union  &c.  R.  Co.,  4 
Dill.  (U.  S.)  321;  s.  c.  Thomp.  Carr. 
Pass.  10.  But  see  Coppin  v.  Braith- 
waite,  8  Jur.  875,  per  Rolfe,  B. 

™  People  V.  Caryl,  3  Park.  Cr.  Cas. 
(N.  Y.)  326;  Baltimore  &c.  R.  Co.  v. 
Blocher,  27  Md.  277;  Hibbard  v.  New 
York  &c.  R.  Co.,  15  N.  Y.  455;  State 
v.  Campbell,  32  N.  J.  L.  309;  Vedder 
V.  Fellowes,  20  N.  Y.  126;  Northern 
R.  Co.  V.  Page,  22  Barb.  (N.  Y.)  130; 
Illinois  &c.  R.  Co.  v.  Whittemore,  43 
111.  420.  An  unreasonable  demand 
for  the  delivery  of  a  ticket,  and  ex- 
pulsion in  consequence  of  refusal, 
on  the  other  hand,  afford  a  good 
cause  of  action  to  the  passenger: 
State  v.  Thompson,  20  N.  H.  251; 
Pittsburgh  &c.  R.  Co.  v.  Hennigh,  39 
Ind.  509;  Maples  v.  New  York  &c.  R. 
Co.,  38  Conn.  557;  Curtis  v.  Grand 
Trunk  &c.  R.  Co.,  12  Upper  Canada 
C.  P.  89;  Indianapolis  &c.  R.  Co.  v. 
Milligan,  50  Ind.  392. 

"^Frederick  v.  Marquette  &c.  R. 
Co.,  37  Mich.  342;   s.  c.  6  Reporter 


116;  Pullman  Palace  Car  Co.  v. 
Reed,  75  111.  125;  Jerome  v.  Smith, 
48  Vt.  230;  Chicago  &c.  R.  Co.  v. 
Griffin,  68  111.  499;  Goetz  v.  Hanni- 
bal &c.  R.  Co.,  50  Mo.  572;  Nolan  v. 
New  York  &c.  R.  Co.,  9  Jones  &  Sp. 
(N.  Y.)  541;  Barker  v.  New  York 
&c.  R.  Co.,  24  N.  Y.  599;  s.  c.  sub 
nom.  Page  v.  New  York  &c.  R.  Co., 

6  Duer  (N.  Y.)  523;  Keeley  v.  Bos- 
ton &c.  R.  Co.,  67  Me.  163;  s.  c.  6 
Cent.  L.  J.  382;  17  Alb.  L.  J.  366; 
O'Brien  v.  Boston  &c.  R.  Co.,  15 
Gray  (Mass.)  20;  s.  c.  Thomp.  Carr. 
Pass.  22;  Terre  Haute  &c.  R.  Co.  v. 
Vanatta,  21  111.  188;  Bennett  v.  New 
York  &c.  R.  Co.,  69  N.  Y.  594;  aS'g 
s.  c.  5  Hun  (N.  Y.)  599. 

"""Hill  V.  Syracuse  &c.  R.  Co.,  63 
N.  Y.  101;  Farewell  v.  Grand  Trunk 
&c.  R.  Co.,  15  Upper  Canada  C.  P. 
427;  Elmore  v.  Sands,  54  N.  Y.  512; 
Barker  v.  Coflin,  31  Barb.  (N.  Y.) 
556;  Boice  v.  Hudson  &c.  R.  Co.,  61 
Barb.  (N.  Y.)  611;  Boston  &c.  R.  Co. 
V.  Proctor,  1  Allen  (Mass.)  267; 
Shedd  V.  Troy  &c.  R.  Co.,  40  Vt.  88; 
State  V.  Campbell,  32  N.  J.  L.  300; 
Wentz  V.  Erie  R.  Co.,  5  Thomp.  & 
C.  (N.  Y.)  556;  s.  c.  3  Hun  (N.  Y.) 
241;  Nelson  v.  Long  Island  R.  Co., 

7  Hun  (N.  Y.)  140;  Briggs  v.  Grand 
Trunk  R.  Co.,  24  Upper  Canada  Q. 
B.  510;  Powell  v.  Pittsburgh  &c.  R. 
Co.,  25  Ohio  St.  70;  Sherman  v.  Chi- 
cago &c.  R.  Co.,  40  Iowa  45 ;  Lillis  v. 
St.  Louis  &c.  R.  Co.,  64  Mo.  464; 
Terre  Haute  &c.  R.  Co  v.  Fitzgerald, 
47  Ind.  79. 
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sideration,  or  which  has  been  otherwise  unlawfully  obtained,^"'  or 
without  any  ticket  whatever,^"*  or  without  paying  any  fare  what- 
ever,^"' or  the  fare  which  may  properly  be  demanded  f^  or  be  guilty 
of  a  breach  of  other  reasonable  regulations  of  the  carrier;^"'  or  his 


'^^  Memphis  &c.  R.  Co.  v.  Chastine, 
54  Miss.  503.  In  this  case  the  ticket 
was  purchased  with  counterfeit 
money.  In  McCarthy  v.  Chicago  &c. 
R.  Co.,  41  Iowa  432,  the  plaintiff  had 
not  procured  a  ticket  previous  to 
entering  the  train,  but  handed  the 
conductor  a  ten-dollar  bill  to  pay 
his  fare  of  $6.20.  In  making  the 
change,  the  conductor  returned  to 
him  $5  too  much.  The  plaintiff  re- 
fused to  examine  his  change  to  as- 
certain if  the  conductor's  claim  of 
mistake  was  correct.  When  he  had 
ridden  as  far  as  $1.20  entitled  him 
to  ride,  he  was  directed  to  leave  the 
train,  and  did  so.  It  was  held  that, 
having  the  means  at  hand  to  deter- 
mine whether  or  not  the  mistake 
had  been  made,  and  failing  to  use 
them,  he  was  not  entitled  to  dam- 
ages for  expulsion  from  the  train. 
A  railroad  pass  fraudulently 
obtained  confers  no  rights  upon  the 
holder:  Brown  v.  Missouri  &c.  R. 
Co.,  64  Mo.  536.  Such  a  pass  may 
be  revoked  at  pleasure:  Turner  v. 
Richmond  &c.  R.  Co.,  70  N.  C.  1.  In 
Davis  V.  Great  Western  R.  Co.,  20 
Upper  Canada  Q.  B.  27,  it  appeared 
that  the  ticket  offered  by  the  plain- 
tiff to  the  conductor  must  have  been 
sold  about  sixteen  months  previous, 
and  on  another  occasion  the  same 
plaintiff  had  presented  an  old  ticket, 
and  on  its  being  rejected  had  paid 
his  fare.  These  circumstances  were 
held  to  be  calculated  to  excite  sus- 
picion; therefore  the  mere  produc- 
tion of  the  ticket  was  not  sufficient 
to  establish  the  pla,intiff's  right  to 
passage,  but  It  was  a  question  for 
the  jury  whether  the  plaintiff  had 
procured  it  fairly  or  was  attempting 
an  imposition. 

^"Weaver  v.  Rome  &c.  R.  Co.,  3 
Thomp.  &  C.  (N.  Y.)  270;  Shelton  v. 
Lake  Shore  &c.  R.  Co.,  29  Ohio  St. 
214;  Pullman  Palace  Car  Co.  v. 
Reed,  75  111.  125;  Willetts  v.  Buffalo 
&c.  R.  Co.,  14  Barb.  (N.  Y.)  585; 
Wakefield  v.  South  Boston  R.  Co., 
117  Mass.  544;  Townsend  v.  New 
York  &c.  R.  Co.,  56  N.  Y.  295;  Duke 


V.  Great  Western  R.  Co.,  14  Upper 
Canada  Q.  B.  377;  Crawford  v.  Cin- 
cinnati &c.  R.  Co.,  26  Ohio  St.  580. 

™  Chicago  &c.  R.  Co.  v.  Roberts, 
40  111.  503;  Chicago  &c.  R.  Co.  v. 
Peacock,  48  111.  253;  Chicago  &c.  R. 
Co.  V.  Boger,  1  111.  App.  472; 
Ohio  &c.  R.  Co.  V.  Muhllng,  30  111. 
9;  Haley  v.  Chicago  &c.  R.  Co.,  21 
Iowa  15;  Great  Western  R.  Co.  v. 
Miller,  19  Mich.  305;  People  v.  Jill- 
son,  3  Park.  Cr.  Cas.  (N.  Y.)  234; 
Fulton  V.  Grand  Trunk  R.  Co.,  17 
Upper  Canada  Q.  B.  428. 

^  Regina  v.  Faneuf ,  5  Lower  Can- 
ada Jur.  167;  St.  Louis  &c.  R.  Co.  v. 
Dalby,  19  111.  353;  Chicago  &c.  R. 
Co.  V.  Parks,  18  111.  460;  s.  c.  Thomp. 
Carr.  Pass.  319;  St.  Louis  &c.  R.  Co. 
V.  South,  43  111.  176;  Crocker  v.  New 
London  &c.  R.  Co.,  24  Conn.  249; 
Porter  v.  New  York  &c.  R.  Co.,  34 
Barb.  (N.  Y.)  353;  Bordeaux  v.  Brie 
R.  Co.,  8  Hun  (N.  Y.)  579;  State  v. 
Chovin,  7  Iowa  204;  Du  Laurans  v. 
St.  Paul  &c.  R.  Co.,  15  Minn.  49; 
Indianapolis  &c.  R.  Co.  v.  Rinard, 
46  Ind.  293;  Hilliard  v.  Goold,  34 
N.  H.  230.  It  required  a  judicial 
decision,  in  California,  to  establish 
that  an  offer  to  pay  the  fare  de- 
manded, in  legal-tender  notes  of  the 
United  States,  was  a  sufficient  ten- 
der: Tarbell  v.  Central  &c.  R.  Co., 
34  Cal.  616. 

="  Peck  V.  New  York  &c.  R.  Co.,  70 
N.  Y.  587;  Bass  v.  Chicago  &c.  R. 
Co.,  36  Wis.  450;  s.  c.  39  Wis.  636; 
42  Wis.  654;  Thomp.  Carr.  Pass.  311; 
West  Chester  R.  Co.  v.  Miles,  55  Pa. 
St.  209;  Goines  v.  McCandless,  4 
Phila.  (Pa.)  255;  Cully  v.  Baltimore 
&c.  R.  Co.,  1  Hughes  (U.  S.)  536; 
Green  v.  City  of  Bridgeton,  9  Cent. 
L.  J.  206;  Commonwealth  v.  Power, 
7  Mete.  (Mass.)  596;  Jencks  v.  Cole- 
man, 2  Sumn.  (U.  S.)  221;  s.  c. 
Thomp.  Carr.  Pass.  11;  Harris  v. 
Stevens,  31  Vt.  79;  Barney  v.  The 
D.  R.  Martin,  11  Blatchf.  (U.  S.^ 
233;  s.  c.  5  Chic.  Leg.  N.  535;  s.  c. 
sul)  nom.  Barney  v.  Oyster  Bay  &c. 
Co.,  67  N.  Y.  301. 
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conduct  may  amount  to  a  breach,  of  the  contract  of  carriage;^"* — 
circumstances  like  the  foregoing  furnish  common  illustrations  of 
what  will  justify  the  expulsion  of  the  passenger  by  the  carrier's  serv- 
ants. 

§  3209.  Ejection  for  Refusing  to  Pay  Fare. — We  may  commence 
this  discussion  with  two  correlative  propositions:  1.  That  a  per- 
son who  attempts  to  ride  without  the  payment  of  any  fare  whatever, 
unless  otherwise  authorized  so  to  ride,  may  be  ejected  by  the  servants 
of  the  carrier,  provided  they  use  no  more  force  than  is  necessary, 
and  make  the  ejection  at  a  proper  place,  and  do  not  make  it  in  such  a 
manner  as  to  expose  the  person  ejected  to  unnecessary  danger;^"* 
2.  That  where  a  fare  is  demanded  from  a  person  on  the  carrier's 
vehicle,  who  has  paid  his  fare,  or  where  an  illegal  fare  is  demanded 
of  him,  he  may  refuse  to  pay  the  same,  and  suffer  the  ejection>  and 
recover  all  damages  naturally  consequent  upon  such  ejection.^^" 


="»  Stone  v.  Chicago  &c.  R.  Co.,  47 
Iowa  82;  Dietrich  v.  Pennsylvania 
R.  Co.,  71  Pa.  St.  432;  Hamilton  v. 
New  York  &c.  R.  Co.,  51  N.  Y.  100; 
Cheney  v.  Boston  &c.  R.  Co.,  11 
Mete.  (Mass.)  121;  Cleveland  &c.  R. 
Co.  V.  Bartram,  11  Ohio  St.  457; 
State  V.  Overton,  24  N.  J.  L.  435; 
Johnson  v.  Concord  R.  Co.,  46  N.  H. 
213;  Beebe  v.  Ayres,  28  Barb.  (N. 
Y.)  275;  Drew  v.  Central  Pacific  R. 
Co.,  51  Cal.  425;  Briggs  v.  Grand 
Trunk  &c.  R.  Co.,  24  Upper  Canada 
Q.  B.  510;  Craig  v.  Great  Western  R. 
Co.,  24  Upper  Canada  Q.  B.  504; 
Barker  v.  Coflin,  31  Barb.  (N.  Y.) 
556;  Gale  v.  Delaware  &c.  R.  Co.,  7 
Hun  (N.  Y.)  670. 

='■"' Weaver  v.  Rome  &c.  R.  Co.,  3 
Thomp.  &  C.  (N.  Y.)  270;  Shelton 
V.  Lake  Shore  &c.  R.  Co.,  29  Ohio 
St.  214;  Pullman  Palace  Car  Co.  v. 
Reed,  75  111.  125;  Willetts  v.  Buf- 
falo &c.  R.  Co.,  14  Barb.  (N.  Y.)  585; 
Wakefield  v.  South  Boston  R.  Co., 
117  Mass.  544;  Townsend  v.  New 
York  &c.  R.  Co.,  56  N.  Y.  295;  Duke 
V.  Great  Western  R.  Co.,  14  Upper 
Canada  Q.  B.  377;  Crawford  v.  Cin- 
cinnati &c.  R.  Co.,  26  Ohio  St.  580; 
Mosher  v.  St.  Louis  &c.  R.  Co.,  17 
Fed.  Rep.  880;  Beckwith  v.  Cheshire 
&c.  R.  Co..  143  Mass.  68;  Kelsey  v. 
Michigan  Central  R.  Co.,  28  Hun 
(N.  Y.)  460;  Marshall  v.  Boston  &c. 
R.  Co.,  145  Mass.  164;  s.  c.  13  N.  E. 
Rep.  384;   Carpenter  v.  Washington 


&c.  R.  Co.,  121  U.  S.  474;  Bradshaw 
V.  South  Boston  &c.  R.  Co.,  135  Mass. 
407;  Chicago  &c.  R.  Co.  v.  Brisbane, 
24  111.  App.  463;  Nye  v.  Marysville 
&c.  Street  R.  Co.,  97  Cal.  461;  s.  c. 
32  Pac.  Rep.  530;  Peabody  v.  Oregon 
&c.  R.  Co.,  21  Or.  121;  s.  c.  26  Pac. 
Rep.  1053;  10  Rail.  &  Corp.  L.  J.  209; 
Harrison  v.  Fink,  42  Fed.  Rep.  787; 
Philadelphia  &c.  R.  Co.  v.  Hoeflich, 
62  Md.  300;  Rudy  v.  Rio  Grande  &c. 
R.  Co.,  8  Utah  165;  s.  c.  30  Pac.  Rep. 
366;  12  Rail.  &  Corp.  L.  J.  124; 
Manning  v.  Louisville  &c.  R,  Co.,  95 
Ala.  392;  s.  c.  16  L.  R.  A.  55;  11 
South.  Rep.  8;  Moore  v.  Columbia 
&c.  R.  Co.,  38  S.  C.  1;  s.  c.  16  S.  E. 
Rep.  781;  Boylan  v.  Hot  Springs  R. 
Co.,  132  U.  S.  146;  s.  c.  33  L.  ed.  190; 
10  Sup.  Ct.  Rep.  50;  40  Am.  &  Eng. 
Rail.  Cas.  666;  North  Chicago  St. 
R.  Co.  V.  Olds,  64  111.  App.  595;  s.  c. 
1  Chic.  L.  J.  Wkly.  356;  s.  c.  afE'd  165 
HI.  472;  affirming  the  rule  laid  down 
on  the  previous  appeal,  40  111.  App. 
421. 

^°  Sleeper  v.  Pennsylvania  R.  Co., 
100  Pa.  St.  259;  s.  c.  45  Am.  Rep. 
380;  Gibson  v.  East  Tennessee  &c. 
R.  Co.,  30  Fed.  Rep.  904;  O'Brien  v. 
New  York  &c.  R.  Co.,  80  N.  Y.  236; 
Louisville  &c.  R.  Co.  v.  Garrett,  8 
Lea  (Tenn.)  438;  Perry  v.  Pitts- 
burgh Union  Pass.  R.  Co.,  153  Pa. 
St.  236;  s.  c.  25  Atl.  Rep.  772;  Louis- 
ville &c.  R.  Co.  V.  Maybin,  66  Miss. 
83;   s.  c.  5  South.  Rep.  401;   Gould 


643 


3  Thomp.  Neg.]         carriers  of  passengers. 

§  3210.  Circumstances  under  which  Passenger  Rightly  Expelled 
on  this  Ground. — It  is  enough  to  justify  an  expulsion  that  fare  is 
due  from  the  person  claiming  the  right  to  ride,  and  that  such  person 
refuses  to  pay  the  same :  it  is  quite  immaterial  whether,  in  so  refusing, 
he  acts  honestly  or  dishonestly. '^^'^  Such  ejections  have  been  held 
rightful  under  the  following  circumstances: — Where  a  passenger  on 
a  street  car  tendered  a  wrong  transfer  ticket,  and  refused  to  give  a 
proper  transfer  ticket  or  to  pay  fare,^^^ — and  this,  although  the  fact 
that  the  transfer  ticket  was  wrong,  was  the  fault  of  a  previous  con- 
ductor who  did  not  give  the  passenger  the  one  for  which  he  asked  ;^^' 
where  a  passenger  on  a  street  ear,  after  riding  a  block  and  a  half, 
was  requested  by  the  driver  to  pay  fare,  and  thereupon  replied  that  he 
had  plenty  of  time  to  pay,  and  would  take  a  little  time,  whereupon 
the  driver  attempted  to  eject  him,  and  he  resisted  the  driver,  and 
only  left  the  car  after  the  driver  had  armed  himself  ;^^*  where  the 
passenger  presents  a  ticket  which  does  not  entitle  him  to  a  passage 
on  the  particular  train,  although  informed  by  the  agent  of  the  car- 
rier— a  conductor  on  another  ear — that  it  would,  and  refuses  either 
to  pay  fare  or  to  leave  the  train  ;^^^  where  the  passenger  has  ridden 
for  a  distance  without  any  valid  ticket  and  without  paying  fare,  and, 
after  being  notified  that  he  must  pay  fare  or  leave  the  train  at  the 


V.  Chicago  &c.  R.  Co.,  18  Fed.  Rep. 
155;  Louisville  &c.  R.  Co.  v.  John- 
son, 92  Ala.  204;  s.  c.  9  South.  Rep. 
269;  Ham  v.  Delaware  &c.  Co.,  142 
Pa.  St.  617;  s.  c.  21  Atl.  Rep.  1012; 
Carsten  v.  Northern  &c.  R.  Co.,  44 
Minn.  454;  s.  c.  47  N.  W.  Rep.  49; 
Hardy  v.  New  York  &c.  R.  Co.,  58 
Hun  (N.  Y.)  607  (mem,.);  s.  c.  34  N. 
Y.  St.  Rep.  902;  East  Tennessee  &c. 
R.  Co.  V.  King,  88  Ga.  443;  s.  c.  14 
S.  E.  Rep.  708;  Ward  v.  New  York 
&c.  R.  Co.,  56  Hun  (N.  Y.)  268;  s.  c. 
30  N.  Y.  St.  Rep.  604;  9  N.  Y.  Supp. 
377;  Atchison  &c.  R.  Co.  v.  Dicker- 
son,  4  Kan.  App.  345;  s.  c.  46  Pac. 
Rep.  975 ;  Cherry  v.  Kansas  City  &c. 
R.  Co.,  52  Mo.  App.  499;  Wilsey  v. 
Louisville  &c.  R.  Co.,  83  Ky.  511.  A 
statute  of  Florida  (Rev.  Stat.  Fla. 
of  1891,  part  4,  title  iv,  chap.  2, 
§  2267),  providing  that  "if  any  pas- 
senger shall  refuse  to  pay  his  fare, 
the  conductor  of  the  train  and  the 
servants  of  the  corporation  may  put 
him  and  his  baggage  out  of  the  car, 
on  stopping  the  cars  at  any  usual 
stopping  place,  or  near  any  dwelling- 
house,  as  the  conductor  shall  elect," 


— applies  solely  to  the  expulsion  of 
passengers  from  railway  trains  for 
the  non-payment  of  their  fare.  The 
statute  does  not  prevent  a  railroad 
company  from  expelling  a  passen- 
ger from  its  train  at  any  place 
where  there  is  a  regular  station,  for 
the  violation  of  any  reasonable  rule 
of  the  company,  other  than  that  of 
the  payment  of  fare :  South  Florida 
R.  Co.  V.  Rhodes,  25  Fla.  40;  s.  c.  5 
South.  Rep.  633;  3  L.  R.  A.  733. 

''^  Marshall  v.  Boston  &c.  R.  Co., 
145  Mass.  164;  s.  c.  13  N.  E.  Rep. 
384;  Rudy  v.  Rio  Grande  &c.  R.  Co., 
8  Utah  165;  s.  c.  30  Pac.  Rep.  366; 
12  Rail.  &  Corp.  L.  J.  124;  Atchison 
&c.  R.  Co.  V.  Long,  46  Kan.  260;  s.  c. 
26  Pac.  Rep.  682. 

^'^  Carpenter  v.  Washington  &c.  R. 
Co.,  121  U.  S.  474. 

^"  Bradshaw  v.  South  Boston  &c. 
R.  Co.,  135  Mass.  407. 

=»  Nye  V.  Marysville  &c.  Street  R. 
Co.,  97  Cal.  461;  s.  c.  32  Pac.  Rep. 
530. 

™Peabody  v.  Oregon  &c.  Co.,  21 
Or.  121;  s.  c.  10  Rail.  &  Corp.  L.  J. 
209;  26  Pac.  Rep.  1053. 
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next  station,  has  procured  a  ticket  at  that  station,  but  only  for  the 
remainder  of  the  trip,  and  refuses  to  pay  fare  for  the  preceding 
portion  of  the  trip;^^^  where  the  passenger  has  boarded  a  train  with 
a  ticket  which  entitles  him  to  passage  from  a  station  not  yet  reached, 
to  a  destination  named  thereon,  and  refuses  to  pay  fare  for  the  dis- 
tance between  the  station  at  which  he  boards  the  train,  and  the 
station  from  which  his  ticket  reads,  with  the  conclusion  that  he  may 
be  expelled  on  arriving  at  the  station  from  which  his  ticket  reads  ;^^^ 
where  a  passenger  who  had  purchased  a  monthly  commutation  ticket, 
failed  to  surrender  it  on  his  last  trip,  in  accordance  with  the  regula- 
tions indorsed  thereon,  or  to  pay  fare,  where  he  had  lost  the  ticket, 
and  consequently  had  nothing  to  show  his  right  to  passage  ;^^*  where 
a  passenger  entered  a  railroad  car  bringing  with  him  a  dog,  and  re- 
fused to  remove  it  on  being  informed  that  its  presence  was  prohibited 
by  a  rule  of  the  company,  and  was  thereupon  removed  from  the  train 
without  the  use  of  unnecessary  force  ;^^'  where  a  round-trip  ticket 
is  sold  on  the  condition  that  the  return  portion  of  it  must  be  stamped 
by  the  company's  agent,  and  a  passenger  presents  it  unstamped  for 
his  return  passage,  and  refuses  to  pay  f are,^^" — and  this  although  the 
failure  of  the  passenger  to  have  it  stamped  has  been  due  to  his  in- 
ability to  find  the  company's  agent  ;^^^  where  a  female  passenger  on 


^°  Manning  v.  Louisville  &c.  R. 
Co.,  95  Ala.  392;  s.  c.  16  L.  R.  A.  55; 
11  South.  Rep.  8. 

""  Chicago  &c.  R.  Co.  v.  Adams,  60 
111.  App.  571. 

="  Rogers  v.  Atlantic  City  R.  Co., 
57  N.  J.  L.  703;  s.  c.  3  Am.  &  Eng. 
Rail.  Cas.  (N.  S.)  283;  34  Atl.  Rep. 
11. 

""Butler  V.  Steinway  R.  Co.,  87 
Hun  (N.  Y.)  10;  s.  c.  67  N.  Y.  St. 
Rep.  498;  33  N.  Y.  Supp.  845. 

™Boylan  v.  Hot  Springs  R.  Co., 
132  U.  S.  146;  s.  c.  33  L.  ed.  190;  10 
Sup.  Ct.  Rep.  50;  40  Am.  &  Eng. 
Rail.  Cas.  666. 

™  Mosher  v.  St.  Louis  &c.  R.  Co., 
17  Fed.  Rep.  880.  This  case  seems 
to  have  been  badly  decided.  It  went 
off  on  the  ground  that  the  conductor 
to  whom  the  passenger  presented 
the  ticket  was  in  no  fault.  The 
question  was  not  whether  the  con- 
ductor was  at  fault,  but  whether  the 
company  was  at  fault;  and  upon  an 
abundance  of  authority  {ante, 
§  2586),  and  also  upon  the  soundest 
conceptions  of  reason  and  justice,  it 
was  at  fault  in  not  having  an  agent 


present  to  stamp  the  ticket  when 
presented,  at  a  reasonable  time,  for 
that  purpose.  The  court  holds  that 
the  petition  is  at  fault  in  that  it 
does  not  state  at  what  time  the 
plaintiff  presented  himself  with  his 
ticket  in  order  to  have  it  stamped, 
nor  allege  that  it  was  at  a  proper 
and  reasonable  time.  The  same  was 
held  where  the  passenger  held  a 
ticket  from  New  York  to  St.  Louis, 
with  "stop-over"  privileges,  and  not 
requiring  a  continuous  passage, 
good  for  thirty  days,  and  on 
application  to  the  conductor  re- 
ceived a  stop-over  ticket,  good  for 
ten  days,  at  a  station,  not  an  inter- 
mediate station,  on  a  connecting 
road,  and  stopped  over  for  more 
than  ten  days,  and  attempted  to  re- 
sume his  journey  within  the  thirty 
days:  Kelsey  v.  Michigan  &c.  R. 
Co.,  28  Hun  (N.  Y.)  460.  Where 
there  is  a  statute  enacting  that  a 
person  who  voluntarily  attempts  to 
evade  payment  of  fare  shall  be  pun- 
ished (Mass.  Pub.  St.,  eh.  112, 
§  197),  and  enacting  that  "no  person 
shall  be  removed  from  a  car  of  a 


645 


3  Thomp.  Neg.]         carriers  of  passengers. 

a  railroad  train  tendered  fare  only  for  herself  and  one  of  her  two 
sisters  who  accompanied  her,  and  was  told  by  the  conductor  that  the 
other  would  have  to  get  off,  upon  which  she  voluntarily  received  back 
her  fare  and  got  off  at  the  next  station.^^^ 

§  3211.  Circumstances  where  Passenger  Wrongfully  Expelled  on 
this  Ground. — On  the  other  h^nd,  the  ejection  of  a  passenger  from  a 
railway  train  on  the  ground  of  his  refusal  to  pay  fare  has  been  held 
unlawful  and  actionable  under  the  following  circumstances : — Where 
a  passenger  had  bought  a  ticket  of  an  unauthorized  agent  in  New 
York,  conveying  him  over  a  railroad  in  Pennsylvania,  although 
there  was  a  statute  in  Pennsylvania  making  it  illegal  for  any  one 
except  the  authorized  agent  of  a  railroad  company  to  sell  tickets 
for  a  passage  over  its  road, — since  the  Pennsylvania  statute  had 
no  extra-territorial  force  f^  where  a  passenger  on  a  street  car  was 
accused  of  having  picked  up  his  transfer  in  the  street,  because 
the    conductor    who    issued    it    erroneously    punched    it    to    read 


steam  railroad  corporation  except  as 
provided  in  another  statute"  (Id., 
cli.  103,  §  18)  (that  is,  by  a  railroad 
police  officer,  who  must  confine  him 
in  the  baggage  car  or  other  suitable 
car,  and  place  him  in  charge  of  an 
officer  at  some  station),  "nor  from  a 
train  except  at  a  regular  passenger 
station," — a  child  in  the  custody 
of  its  parent,  upon  refusal  to  pay 
fare,  may  be  removed  from  the  train 
at  a  regular  passenger  station  with- 
out 'being  arrested:  Beckwith  v. 
Cheshire  &c.  R.  Co.,  143  Mass.  68. 

^'^  Cox  V.  Los  Angeles  &c.  R.  Co., 
109  Cal.  100;  s.  c.  41  Pac.  Rep.  794. 
In  a  somewhat  similar  case,  it  ap- 
peared that  the  plaintiff,  who  was 
travelling  with  his  sister,  presented 
a  ticket  for  one  fare,  and  a  sum  of 
money,  less  than  the  legal  rate,  for 
the  other,  and  was  ejected  by  the 
conductor  for  refusal  to  pay  the  full 
fare.  At  the  trial  of  an  action 
therefor,  plaintiff's  contention  was 
that  the  ticket  was  given  to  cover 
his  fare,  and  the  cash  to  cover  his 
sister's  fare,  and  that  his  sister  was 
responsible  for  the  extra  amount  de- 
manded. The  evidence  did  not  show 
that  the  conductor  had  reason  so  to 
understand  the  matter,  and  it  ap- 
peared that  plaintiff's  sister  had  of- 
fered to  pay  the  additional  amount, 
but  plaintiff  refused  to  allow  her  to 
do   so,   and,   on   being   ejected,   ex- 


claimed that  he  would  "get  ten 
thousand  dollars  for  this."  It  was 
held  that  a  verdict  for  plaintiff 
could  not  be  sustained:  Hous- 
ton &c.  R.  Co.  V.  Faulkner 
(Tex.  Civ.  App.),  56  S.  W.  Rep.  253. 
Where  a  conductor  of  a  train  ejected 
a  passenger  who  presented  the 
wrong  part  of  a  round-trip  ticket 
upon  his  return,  it  was  held  that  a 
judgment  awarding  damages  to  the 
passenger  for  the  ejection  could  not 
be  sustained,  although  on  the  pre- 
vious trip  the  conductor  had  taken 
up  the  wrong  part  of  the  ticket  by 
mistake,  unless  the  passenger  was 
ignorant  of  such  mistake,  and  could 
not  have  discovered  it  by  ordinary 
diligence, — a  grossly  indefensible  de- 
cision: Wiggins  V.  King,  91  Hun 
(N.  Y.)  340;  s.  c.  36  N.  Y.  Supp.  768; 
71  N.  Y.  St.  Rep.  861.  Where  a 
passenger  boarded  an  open  street 
car,  and,  after  paying  his  fare  there- 
on, changed  his  position  to  a  closed 
car  on  the  same  train,  because  of 
the  cold, — it  was  held  that  he  be- 
came a  new  passenger,  and  might 
properly  be  ejected  for  refusing  to 
pay  another  fare  to  the  conductor  of 
the  closed  car, — a  decision  not  en- 
titled to  the  least  respect:  Lasker 
V.  Third  Ave.  R.  Co.,  27  Misc.  (N. 
Y.)  824;  s.  c.  57  N.  Y.  Supp.  395. 

'^'  Sleeper  v.  Pennsylvania  R.  Co., 
100  Pa.  St.  259;  s.  c.  45  Am.  Rep.  380. 
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2 :40  instead  of  3 :40  ;^^*  where  a  railway  conductor  issued  a  stop-over 
ticket  without  any  right  to  do  so,  and  it  was  dishonored  by  the  next 
conductor,  and  the  passenger  was  expelled, — the  conclusion  being  that 
the  company  was  bound  by  the  act  of  the  first  conductor  in  issuing  the 
ticket  ;^^^  where  the  passenger  failed  to  pay  for  the  ticket  which  was 
granted  to  him  by  the  ticket  agent,  because  of  his  haste  to  catch  a 
train,  the  agent  accepting  his  promise  to  pay  on  his  return,  and 
was  ejected  from  the  train  solely  because  the  ticket  bore  a  date  prior 
to  the  day  on  which  it  was  presented, — the  conclusion  being  that  his 
failure  to  pay  for  the  ticket  not  being  the  ground  of  his  ejection, 
did  not  affect  his  rights  j^^"  where  the  passenger  failed  to  procure  a 
ticket  for  which  he  otherwise  would  have  had  time,  due  to  a  delay 
without  his  fault,  in  finding  his  satchel  in  the  baggage-room,  where 
he  had  left  it  without  any  check,  at  a  time  when  the  ticket  office  was 
closed,  and  because  he  was  directed  to  do  so  by  the  baggage  master, 
until  he  had  procured  his  ticket  ;^^^  where  there  was  a  contract  be- 
tween a  street  railway  company  and  a  municipal  corporation,  limit- 
ing the  rate  of  fare,  and  the  passenger  tendered  the  contract  rate, 
which  was  refused,  and  was  ejected  for  refusing  to  pay  more, — the 
court  taking  the  view  that  the  contract  was  valuable  to  members  of 
the  public  seeking  passage,  for  whose  benefit  it  was  tendered  ;^^*  and 
in  the  other  cases  noted  in  the  margin  ;^^°  where  the  train  conductor 


^  Eddy  V.  Syracuse  &c.  R.  Co.,  63 
N.  y.  Supp.  645;  s.  c.  50  App.  Div. 
(N.  Y.)  109. 

^'^Ray  V.  Cortland  &c.  Traction 
Co.,  19  App.  Div.  (N.  Y.)  530;  s.  c. 
46  N.  Y.  Supp.  521. 

=2"  Ellsworth  V.  Chicago  &c.  R.  Co., 
95  Iowa  98;  s.  c.  63  N.  W.  Rep.  584; 
following  principle  of  Hufford  v. 
Grand  Trunk  &c.  R.  Co.,  53  Mich. 
118;  s.  c.  18  N.  W.  Rep.  580. 

''"Coffee  V.  Louisville  &c.  R.  Co., 
76  Miss.  569;  s.  c.  71  Am.  St.  Rep. 
535;  14  Am.  &  Eng.  Rail.  Cas.  (N. 
S.)  423;  45  L.  R.  A.  112;  25  South. 
Rep.  157. 

^  Adams  v.  Union  R.  Co.,  21  R.  I. 
134;  s.  c.  44  L.  R.  A.  273;  42  Atl. 
Rep.  515. 

^'An  elevated  railroad  company 
has  no  right  to  eject  from  its  train 
a  passenger  who  has  paid  his  fare  in 
the  customary  way  before  boarding 
the  train,  merely  because  he  boards 
the  train  in  a  manner  forbidden  by 
its  rules,  as  for  example,  by  tossing 
his  valise  upon  the  platform  and 
jumping  upon  the  rear  platform, — 


especially  where  he  has  again  left 
the  train  and  re-entered  it  in  a 
proper  manner  without  resistance 
or  remonstrance.  In  the  particular 
case,  the  passenger  threw  his  valise 
upon  the  rear  platform  and  jumped 
upon  that  platform,  as  already 
stated,  which  was  contrary  to  a  rule 
of  the  company.  His  valise  was 
tossed  off  upon  the  platform  of 
the  next  station.  He  got  off  the  car, 
recovered  his  valise  and  returned  to 
the  train,  when  they  sought  to  eject 
him,  resulting  in  injury  to  him: 
Smith  V.  Manhattan  R.  Co.,  54  N.  Y. 
St.  Rep.  865;  s.  c.  18  N.  Y.  Supp.  759. 
An  electric  railway  company  which 
has  received  a  fare  from  one  riding 
on  the  front  platfortn  on  its  car,  can 
not  lawfully  eject  him  from  the  car, 
without  returning  his  fare,  when 
there  is  not  sufficient  room  for  him 
to  enter  the  body  of  the  car,  al- 
though a  city  ordinance  allows  only 
motormen,  conductors  and  police  offi- 
cers to  be  on  the  front  platform  of  a 
car  in  operation :  Hanna  v.  Nassau 
&c.  R.  Co.,  18  App.  Div.  (N.  Y.)  137; 
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wrongfully  refuses  to  pass  a  child  travelling  on  a  half -fare  ticket, 
because  he  believes  it  to  be  above  the  limited  age,  and  thereupon  the 
mother  leaves  the  train  with  the  child,  although  the  conductor  oifers 
to  pass  her  on  her  ticket  without  the  child;^^"  where  the  passenger 
has,  whether  rightly  or  wrongly,  refused  to  pay  fare,  but  never- 
theless other  passengers  interpose  and  tender  the  proper  fare;'^^ 
where  the  passenger  has  purchased  a  through  ticket,  but  the  same  has 
been  taken  up  by  a  conductor  on  a  prior  portion  of  the  "run"  through 
a  mistake,  and  the  passenger  tenders  suitable  evidence  to  the  present 
conductor  of  that  fact, — and  this  although  the  rules  of  the  company 
require  the  expulsion  of  the  passenger  under  such  circumstances;^'^ 
where  the  passenger  wrongfully  refuses  to  pay  his  fare,  but  after- 
wards changes  his  mind,  and,  before  preparations  have  been  made 
to  eject  him,  tenders  the  proper  fare,  provided  he  has  not  forfeited 
his  right  to  ride  by  violent  and  disorderly  conduct  ;^^^  where  the  son 
of  a  passenger,  over  twenty-one  years  of  age,  has  sold  a  personal 
ticket  contrary  to  the  terms  thereof, — the  father  not  being  respon- 
sible for  the  acts  of  the  son;^'*  where  a  passenger  on  a  street  car 
has  deposited  his  fare  in  the  box,  in  accordance  with  a  rule  posted 
in  the  car,  which  forbids  payment  to  the  driver,  and  thereafter  re- 
fuses to  pay  a  second  fare  to  the  driver,  who  goes  through  the  car 
to  collect  fares  in  accordance  with  private  instructions  so  to  do  when 
the  cars  are  crowded.^^^ 


s.  c.  45  N.  Y.  Supp.  437.  Circum-  Mosher  v.  St.  Louis  &c.  R.  Co.,  17 
stances  under  which  the  duty  of  a  Fed.  Rep.  880,  and  Bradshaw  v. 
conductor  in  expelling  a  man  from  South  Boston  &c.  R.  Co.,  135  Mass. 
a  railway  train  for  the  non-payment  407, — as  stated  in  the  preceding  sec- 
of  his  fare,  presents  a  Question  for  tion.  The  Georgia  decision  proceeds 
the  jury:  Arnold  v.  Pennsylvania  upon  the  true  rule,  that  the  question 
R.  Co.,  115  Pa.  St.  135;  s.  c.  6  Cent,  is  not  whether  the  conductor  is  jus- 
Rep.  630.  In  the  following  case  the  tified  in  what  he  is  doing,  hut 
ejection  was  held  unlawful  and  the  whether  the  company  can,  through 
plaintiff  was  entitled  to  recover  another  conductor,  take  up  the  only 
damages  therefor:  Light  v.  Harris-  evidence  which  the  passenger  has  of 
burg  &c.  R.  Co.,  4  Pa.  Super.  Ct.  427;  his  right  to  ride,  and  then  expel  him 
s.  c.  40  W.  N.  C.  (Pa.)  352  (woman  for  not  producing  that  evidence :  rob 
ejected  without  violence,  who  pre-  him  by  one  agent,  and  then  kick 
sented  a  transfer  and  refused  to  pay  him  by  another  agent  for  being 
additional   fare,  the  conductor  tak-  robbed. 

ing   the   ground    that   the   transfer  ™  Gould  v.  Chicago  &c.  R.  Co.,  18 

called  for  another  line).  Fed.  Rep.  155. 

^^°  Gibson  v.  East  Tennessee  &c.  R.  ^^  Louisville  &c.  R.  Co.  v.  Maybin, 

Co.,  30  Fed.  Rep.  904.  66  Miss.  83;  s.  c.  5  South.  Rep.  401. 

="^  O'Brien  v.  New  York  &c.  R.  Co.,  '^  Perry  v.  Pittsburgh  &c.  Pass.  R. 

80  N.  Y.  236;   Ham  v.  Delaware  &c.  Co.,  153  Pa.  St.  236;  s.  c.  25  Atl.  Rep. 

Co.,   142  Pa.   St.   617;    s.   c.   21   Atl.  772.     The  same  has  been  held  where 

Rep.  1012;   Louisville  &c.  R.  Co.  v.  the   conductor   refuses   to   take   the 

Garrett,  8  Lea  (Tenn.)  438.  passenger's    ticket    on    the    ground 

''^  Bast   Tennessee   &c.    R.    Co.    v.  that  it  has  been  punched  to  a  station 

King,  88  Ga.  443;  s.  c.  14  S.  E.  Rep.  beyond  that  at  which  the  passenger 

708.    Contrast    this    decision    with  stopped  over,  and  threatens  to  eject 
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§  3212.  Passenger  Tendering  an  TJnreasonable  Amount  and  Requir- 
ing Conductor  to  Make  Change. — It  is  the  duty  of  a  passenger  who 
boards  the  vehicle  of  a  carrier  intending  to  pay  his  fare  thereon,  to 
provide  himself  with  money  of  a  denomination  sufficiently  small  to 
enable  the  conductor  or  other  agent  of  the  carrier  to  make  change ;  and 
if  he  tenders  an  amount  unreasonably  large,  so  that  the  conductor 
can  not  make  change  for  him,  or  can  not  make  change  without  ex- 
hausting his  change,  so  that  he  will  not  have  enough  to  make  change 
with  other  passengers, — his  position  is  the  same  as  though  he  had 
tendered  no  fare  at  all,  and  he  may  be  expelled  from  the  vehicle.  It 
was  so  held  where  a  person  boarded  a  street  car  on  which  the  fare 
was  5  cents,  and  tendered  $5.00  to  the  conductor,  which  amount  was 
held  to  be  unreasonably  large  j^^"  and  where  a  passenger  boarded  a 
railroad  train  on  which  his  proper  fare  was  $1.35,  and  tendered  to 
the  conductor  a  twenty-dollar  bill.^^^  But  in  a  country  where  the 
smallest  gold  coin  in  circulation  was  of  the  denomination  of  iive 
dollars,  the  tender  of  such  a  piece  to  a  street  railway  conductor  in  the 
payment  of  a  five-cent  fare  was  held  not  unreasonable. ^^^ 

§  3213.  Passenger  Presenting  Ticket  having  a  Time  Limit  which 
has  Expired. — One  who  presents  a  railway  ticket  to  the  conductor, 
which  has  expired  by  its  own  limitation  as  to  time,  and  who  refuses 
otherwise  to  pay  his  fare,  may  be  ejected,  provided  no  more  than 
necessary  force  is  employed  in  doing  so;"'*  and  the  writer  adds  that, 

him,  but  carries  him  to  the  next  with  note;  Muldowney  v.  Pitts- 
station,  where  the  passenger,  al-  burgh  &c.  Traction  Co.,  8  Pa.  Super, 
though  insisting  that  he  has  paid  Ct.  335;  s.  c.  29  Pitts.  L.  J.  (N.  S.) 
his  fare,  purchases  a  ticket  to  the  158;  43  W.  N.  C.  (Pa.)  52. 
place  to  which  the  first  ticket  was  '^  Fulton  v.  Grand  Trunk  R.  Co., 
punched,  but  the  conductor  refuses  17  Up.  Can.  Q.  B.  428. 
to  take  it  unless  he  pays  the  fare  '^  Barrett  v.  Market  Street  R.  Co., 
from  the  place  where  he  stopped  81  Cal.  296;  s.  c.  6  L.  R.  A.  336. 
over  to  the  station  where  he  bought  ''°  Grogan  v.  Chesapeake  &c.  R. 
his  new  ticket,  and  thereupon  ejects  Co.,  39  W.  Va.  415;  Rawitzky  v. 
him:  Ward  v.  New  York  &c.  R.  Co.,  Louisville  &c.  R.  Co.,  40  La.  An.  47. 
56  Hun  (N.  Y.)  268;  s.  c.  30  N.  Y.  To  the  same  effect,  see  Gulf  &c.  R. 
St.  Rep.  604;  9  N.  Y.  Supp.  377.  And  Co.  v.  Wright,  2  Tex.  Civ.  App.  463; 
so,  where  the  passenger  claims  the  s.  c.  21  S.  W.  Rep.  399.  But  in  Texas 
right  to  ride  to  a  station  beyond  that  &c.  R.  Co.  v.  Dennis,  4  Tex.  Civ.  App. 
called  for  on  his  ticket  and  com-  90,  it  was  held  that  where  a  railway 
municates  fully  to  the  conductor  the  company  sells  tickets  over  its  own 
facts  upon  which  he  bases  his  claim,  and  connecting  lines  to  a  distant 
and  thereupon  the  conductor  invites  point  for  a  specific  purpose,  a  pur- 
him  so  to  ride,  but  subsequently  chaser  has  a  right  to  presume  that 
ejects  him  for  his  refusal  to  pay  fare  the  time  limited  is  sufficient  for  the 
beyond  the  terminal  station  named  purpose,  and  if  he  makes  all  reason- 
on  his  ticket:  Hardy  v.  New  York  able  effort  to  accomplish  the  trip  in 
&c.  R.  Co.,  58  Hun  (N.  Y.)  607  the  time,  he  can  recover  damages 
(mem.);  s.  c.  34  N.  Y.  St.  Rep.  902.  for  being  ejected  from  one  of  the 
""  Barker  v.  Central  Park  R.  Co.,  company's  trains,  though  the  time 
151  N.  Y.  237;  s.  c.  35  L.  R.  A.  489,  limited  had  expired. 
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on  principle,  he  may  be  ejected  whether  he  knows  that  the  ticket  has 
expired  by  its  own  limitation  or  not,  for  it  is  his  duty  to  know  it.  It 
has  been  held  that  one  who  purchases  a  railroad  ticket  under  circum- 
stances which  charge  him  with  notice  that  it  has  expired  by  its  own 
time  limitation,  can  not  recover  damages  from  the  company  for  being 
ejected  without  force  from  the  train,  upon  offering  the  ticket  in 
adjustment  of  his  fare,  where  he  immediately  re-enters  the  train 
and  pays  his  proper  fare,  and  remains  on  the  train  and  completes 
his  transit.^*" 

§  3214.  Ejecting  Passenger  for  Non-payment  of  Pare  of  Child. — 
A  passenger  having  in  his  charge  c  child,  for  whom  he  is  responsible, 
may  be  ejected  for  refusing  to  pay  the  proper  fare  for  the  child, 
though  he  pays  his  own  fare}^'^  Both  may  be  ejected  ;^*^  and  this 
although  the  person  having  in  charge  the  child  is  himself  a  minor  f^'^ 
but  the  carrier,  through  its  conductor,  must  first  return  to  the  senior 
passenger  the  unused  value  of  his  ticket,  either  in  money  or  in  a 
stop-over  check,  and  for  his  failure  to  do  so,  the  carrier  is'*liable  in 
damages.^**  Where  a  child  of  seven  years  who  had  entered  the  train 
alone,  was  put  off,  miles  from  his  home,  and  wandered  upon  the 
track  and  was  killed,  the  company  was  ^eld  liable.^^^  On  the  other 
hand,  if  the  child  is  rightfully  entitled  to  ride,  and  the  conductor 
refuses  to  allow  it  to  ride,  but  threatens  to  eject  it,  and  at  the  same 
time  o-ffers  to  allow  the  parent  or  custodian  who  has  paid  the  proper 
fare  for  himself,  to  ride,  the  parent  or  custodian  may  quit  the  train 
and  recover  damages  for  his  own  ejection.  But  in  such  a  case  it  has 
been  held  that  the  jury  may  consider,  in  mitigation  of  damages,  the 
extent  to  which  the  conductor's  contention  that  the  child  ought  to  pay 
additional  fare  was  reasonable,^*®  and  that  the  parent  or  custodian  was 

^°  McGhee   v.   Drisdale,   111   Ala.  ejected.    It   was   held,   contrary  to 

597;  s.  c.  20  South.  Rep.  391.  the  above  text,  that  the  conductor 

"^  Philadelphia     &c.     R.     Co,     v.  had  no  right  to  eject  the  plaintiff, 

Hoeflich,  62  Md.  300.  but  had  merely  the  right  to  eject  the 

^Braun  v.  Northern  &c.  R.  Co.,  boy:     Union  &c.  R.  Co.  v.  Shook,  3 

79  Minn.  404;  s.  c.  82  N.  W.  Rep.  675;  Kan.  App.  710;    s.   c.   44  Pac.  Rep. 

Lake  Shore  &c.  R.  Co.  v.  Orndorff,  55  685. 

Ohio  St.  589;  s.  c.  38  L.  R.  A.  140;  45  ^=Warfield    v.    Louisville    &c.    R. 

N.  B.  Rep.  447.    In  another  case  the  Co.,  104  Tenn.  74;  s.  c.  55  S.  W.  Rep. 

plaintiff,     with     his     son,     thirteen  304;  Harrington  v.  Louisville  &c.  R. 

years  old,  boarded  the  defendant's  Co.,  104  Tenn.  74;  s.  c.  55  S.  W.  Rep. 

train.     The   plaintiff   had   a   ticket,  304. 

but  when  the  conductor  asked  for  =*'Lake  Shore  &c.  R.  Co.  v.  Orn- 

the  boy's  fare,  the  plaintiff  told  him  dorff,  55  Ohio  St.  589;  s.  c.  38  L.  R. 

that  he  had  no  money  with  which  to  A.  140;  45  N.  E.  Rep.  447. 

pay  it.     Theretofore  the  conductor  "^  Indianapolis  &c.  R.  Co.  v.  Pitzer, 

had  taken  up  the  plaintiff's  ticket  109  Ind.  179;  s.  c.  4  West.  Rep.  250. 

and    issued    his    check.     Upon    his  ^  The  contention  was  based  upon 

failure  to  pay  for  the  boy,  both  were  the  belief  of  the  conductor  that  the 
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able  to  pay  the  additional  fare.^*^  In  Massachusetts,  notwithstand- 
ing certain  statutes,  a  child  in  the  custody  of  its  parent  may  be  re- 
moved from  the  train  at  a  regular  passenger  station,  without  being 
arrested,  on  the  refusal  of  the  parent  to  pay  fare  for  the  child.^** 
It  is  scarcely  necessary  to  add  that  a  father  can'  not  be  required  to 
leave  a  train  because  his  son,  over  twenty-one  years  of  age,  has  sold 
his  own  passenger  ticket  contrary  to  the  terms  of  the  contract  em- 
braced therein. ^*° 

§  3215.  Where  Another  Passenger  Tenders  the  Proper  Fare.^^" — 
It  is  thought  best  to  draw  attention,  by  re-stating  them  together,  to 
several  decisions  to  the  effect  that  where  a  person  upon  the  vehicle 
of  a  carrier  refuses  to  pay  his  fare,  whether  rightly  or  wrongly,  and 
the  proper  fare  is  tendered  hy  another  passenger,  the  carrier  can  not 
reject  the  tender  and  expel  the  former  passenger,  but  he  is  bound  to 
accept  the  tender,  no  matter  from  what  source  it  comes.^^^  But  it 
must  be  an  actual  tender  of  money,  sufficient  to  pay  the  fare :  a  mere 
effort  to  pay  without  the  production  of  the  money  will  not  be  enough, 
unless  the  offer  is  declined  in  advance,  so  as  to  make  it  unnecessary, 
and  nugatory,  for  the  assisting  passenger  to  produce  it.  Where  a 
female  passenger  on  a  railroad  train  was  accompanied  by  her  two  sis- 
ters, and  offered  to  the  conductor  an  amount  sufficient  only  to  pay  the 
fare  of  herself  and  one  of  her  sisters,  and  it  was  refused  as  insufficient, 
and  she  thereupon  voluntarily  left  the  train,  it  was  held  that  she 
could  not  maintain  an  action  for  damages  merely  because  another 
passenger  said  that  she  would  pay  the  balance  of  the  fare,  but  made 
no  tender  of  it.^^^ 

§  3216.    Eefusing  Either  to  Exhibit  Ticket  or  to  Pay  Fare.^^^ — 

In  every  railway  service,  excluding  street  railways,  and  some  others, 
a  passage  ticket  purchased  of  an  authorized  agent  of  the  company 
is  the  usual,  and  generally  the  only,  token  which  a  train  conductor 
can  accept  as  evidence  that  the  passenger  has  paid  his  fare.  To  re- 
quire him  to  accept  the  word  of  every  passenger  upon  such  a  point, 
all  of  them  strangers  to  him,  would  obviously  subject  the  company 
to  unlimited  fraud,  and  would  substantially  disorganize  its  pas- 
child  was  above  the  limited  age  ^"  O'Brien  v.  New  York  &c.  R.  Co., 
which  entitled  it  to  ride  on  a  half-  80  N.  Y.  236;  Ham  v.  Delaware  &c! 
fare  ticket.  Co.,  142  Pa.  St.  617 ;  s.  c.  21  Atl.  Rep. 

"' Gibson  V.  East  Tennessee  &c.  R.  1012;  Louisville  &c.  R.  Co.  v.  Gar- 
Co.,  30  Fed.  Rep.  904.  rett,  8  Lea  (Tenn.)  438. 

="  Beckwith  v.  Cheshire  &c.  R.  Co.,  ""^  Cox  v.  Los  Angeles  &c.  R.  Co., 
143  Mass.  68.  109  Cal.  100;  s.  c.  41  Pac.  Rep.  794 

^"Louisville  &c.  R.  Co.  v.  Maybin,  (conductor  did  not  refuse  to  accept 
66  Miss.  83;  s.  c.  5  South.  Rep.  401.       third  person's  offer). 

«"  This  section  is  cited  in  §  3425.  '^^  This  section  is  cited  in  §  3145, 
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senger  service.  It  would  necessitate  the  collection  of  all  fares  upon 
its  vehicles  of  transportation,  and  this  in  turn  would  subject  it 
to  unlimited  frauds  on  the  part  of  its  own  conductors  or  fare  col- 
lectors. We  have  already  seen  that  a  regulation  of  a  railway  car- 
rier that  passengers  must  procure  tickets  of  the  agent  of  the  car- 
rier before  entering  the  carrier's  vehicle,  or  else  pay  extra  fare  upon 
the  vehicle,  is  universally  held  to  be  a  reasonable  regulation,  having 
in  view  the  end  of  protecting  the  carrier  against  fraud.  ^^*  It  rea- 
sonably follows  from  these  premises,  as  a  general  rule,  that  a  failure 
on  the  part  of  a  passenger  either  to  produce  a  ticket  within  a  reason- 
able time  after  it  is  demanded  of  him,^^^  showing  his  right  to  passage 
on  the  particular  train  and  on  the  particular  trip,  or  else  to  pay  the 
proper  fare  for  such  passage,  will  be  a  lawful  cause  for  his  ejection 
from  the  train,  provided  the  ejection  is  made  at  a  proper  place,  under 
proper  circumstances,  and  without  the  use  of  unnecessary  force;""" 
and  this,  although  the  passenger  may  refuse  to  pay  fare  under  the 
honest  belief  that  a  ticket  previously  presented  by  him  entitles  him 
to  transportation  to  a  further  station.^^^  As  to  what  is  not  reason- 
able time  to  be  allowed  the  passenger  to  search  for,  find  and  pro- 
duce his  ticket,  it  has  been  held  that  the  time  consumed  by  the  train 
in  running  from  one  station  to  another  was  a  reasonable  time  as 
matter  of  law,  and  that  a  verdict  to  the  contrary  ought  to  be  set 
aside."^* 

§  3217.  Exception  where  the  Passenger  has  Lost  his  Ticket.^" — 
It  would  seem,  on  principle,  that  no  exception  can  be  admitted  to 
this  rule,  in  a  case  where  the  passenger  has  lost  his  ticket,  unless  it 
has  been  taken  from  him  or  lost  through  the  fault  of  some  agent  of 
the  carrier;  since  any  passenger  can  allege  this  as  an  excuse  for  not 
producing  his  ticket,  and  the  conductor  can  never  know  whether  it 
is  a  truthful  excuse  or  not.  The  contract  implied  by  the  very  fact 
of  selling  him  the  ticket,  is  that  the  carrier  will  allow  him  to  ride 
upon  his  vehicle  for  the  distance  named  on  the  ticket  at  the  price 
paid  for  the  same,  provided  he  produces  the  ticket  to  the  proper 
agent  of  the  carrier  on  such  vehicle,  as  the  evidence  of  his  right  so  to 
ride.     When  he  fails  to  produce  the  ticket,  the  contract  is  broken 

^Ante,  §§  2608,  2609,  3141.  peake  &c.  R.  Co.,  46  W.  Va.  538;  s.  c. 

^"Chicago  &c.  R.  Co.  v.  Willard,  33  S.  E.  Rep.  255;   14  Am.  &  Eng. 

31  111.  App.  435.  Rail.  Cas.  (N.  S.)  399. 

^  McKay  v.  Ohio  River  R.  Co.,  34  ="  Atchison  &c.  R.  Co.  v.  Long,  46 

"W.  Va.  65;   s.  c.  9  L.  R.  A.  132;   11  Kan.  260;  s.  c.  26  Pac.  Rep.  682. 

S.  E.  Rep.  737;  Louisville  &c.  R.  Co.  "°» Chicago  &c.  R.  Co.  v.  Willard. 

V.  Maybin,  66  Miss.  83;  s.  c.  5  South.  31  111.  App.  435. 

Rep.  401;  Boylan  v.  Hot  Springs  R.  =»»  This  section  is  cited  in  §  3145. 
Co.,  132  U.  S.  146;  Price  v.  Chesa- 
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on  his  own  part;  and  it  would  seem  to  make  no  difference  with  his 
rights  whether  it  is  broken  through  his  fault  or  through  his  misfor- 
tune. The  decisions,  howeyer,  tend  somewhat  against  the  view  of 
the  author  upon  this  subject.  The  passenger  is  to  be  allowed  a  rea- 
sonable time  to  find  and  produce  his  ticket,  or  to  pay  the  fare.^*"*  He 
is  not  to  be  treated  as  a  trespasser,  merely  because  he  can  not  find 
it,  where  he  does  not  refuse  to  pay  his  fare  upon  demand  made  by  the 
conductor.^"^  If  he  has  lost  his  ticket,  he  has  a  right,  in  the  view  of 
one  court,  to  explain  why  he  can  not  produce  it,  and  his  failure  to 
produce  it  under  such  circumstances  or  to  pay  fare,  will  not  justify 
his  arrest  for  stealing  a  ride,  provided  he  gives  the  proper  explana- 
tion.^^^  But  at  the  same  time,  the  foregoing  decisions  concede  that 
he  may  ie  lawfully  expelled  where  he  refuses  either  to  produce  a 
ticket  or  to  pay  fare.^"^  Where  the  passenger  had  a  proper  ticket 
entitling  him  to  ride  on  the  train,  but  was  over  eighty  years  of  age, 
imaccustomed  to  travelling  and  partially  paralyzed,  and  truly  as- 
serted that  he  had  the  ticket  in  a  certain  pocket,  and  the  conductor 
made  a  perfunctory  search  for  it  without  finding  it,  and  then  expelled 
him  from  the  train,  it  was  held  a  proper  case  for  exemplary  dam- 
ages.''^* 


*»  Chicago  £c.  R.  Co.  v.  Willard, 
31  111.  App.  435;  International  &c. 
R.  Co.  V.  Wilkes,  68  Tex.  617;  s.  c. 
5  S.  W.  Rep.  491.  What  constitutes 
a  reasonable  time  is  a  question  for  a 
jury  to  determine  under  all  the  cir- 
cuHistances  of  the  case:  Interna- 
tional &c.  R.  Co.  v.  Wilkes,  supra. 
That  a  passenger  who  has  lost  his 
ticket  or  his  conductor's  check  given 
him  in  lieu  of  his  ticket,  may  be  re- 
quired to  pay  his  fare  again, — see 
Jerome  v.  Smith,  48  Vt.  230;  s.  c.  21 
Am.  Rep.  125,  and  Hibbard  v.  New 
York  &c.  R.  Co.,  15  N.  Y.  455.  In 
another  case,  the  plaintiff's  intestate 
was  put  ofl  defendant's  train  by  the 
conductor  for  having  neither  money 
nor  ticket.  There  was  some  evi- 
dence tending  to  show  that  he  had 
bought  and  lost  his  ticket.  He  was 
put  off  in  a  deep  cut  when  quite 
drunk,  although  a  passenger  offered 
to  pay  Ms  fare.  He  got  upon  the 
track,  and  was  killed  by  the  train  of 
another  corporation  which  had  the 
right  to  run  its  trains  over  the  road. 
It  was  held  that,  as  the  intestate 
was  wrongfully  removed  from  the 
train,  the  question  of  whether  his 
death  was  traceable  directly  to  the 
removal  from  the  train  should  have 
been  submitted  to  the  jury,  and  that 


the  court  erred  in  ordering  a  non- 
suit: Guy  V.  New  York  &c.  R.  Co., 
30  Hun  (N.  Y.)  399. 

""'Ham  V.  Delaware  &c.  Co.,  142 
Pa.  St.  617;  s.  c.  25  Atl.  Rep.  1012. 

'^  Toomey  v.  Delaware  &c.  R.  Co., 
53  N.  Y.  St.  Rep.  567;  s.  c.  24  N.  Y. 
Supp.  108;  s.  c.  aff'd  147  N.  Y.  709. 

""'  See,  especially,  International  &c. 
R.  Co.  V.  Wilkes,  68  Tex.  617;  s.  c. 
5  S.  W.  Rep.  491;  Louisville  &c.  R. 
Co.  V.  Fleming,  14  Lea  (Tenn.)  128. 

""  Louisville  &c.  R.  Co.  v.  Fleming, 
14  Lea  (I'enn.)  128.  Where  a  pas- 
senger truthfully  told  a  conductor 
that  he  had  obtained  a  ticket  and 
lost  it,  and  offered  to  pay  the  ticket 
fare,  which  the  conductor  accepted, 
without  demanding  more,  he  had  no 
right  thereafter  to  eject  the  passen- 
ger on  his  refusal  to  pay  the  addi- 
tional amount  necessary  to  make  the 
train  fare,  though  the  conductor 
might  have  had  the  right  originally 
to  demand  the  train  fare:  Louis- 
ville &c.  R.  Co.  V.  Joplin  (Ky.),  55 
S.  W.  Rep.  206  (no  off.  rep.).  In 
England  and  Canada  the  decisions 
go  farther  in  favor  of  the  passenger. 
In  England,  a  by-law  of  a  railway 
company,  providing  that  every  pas- 
senger shall  show  his  ticket  when 
required,  and,  on  failure  to  do  so. 
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§  3218.  Ejection  for  Refusing  to  Pay  Extra  Fare  on  Train  for  not 
Purchasing  Ticket. — We  have  already  seen  that  judicial  opinion  is 
unanimous  in  holding  that  a  regulation  of  a  railway  carrier  of  pas- 
sengers requiring  passengers  before  entering  cars  to  purchase  tickets 
from  an  agent  provided  for  that  purpose,  is  a  reasonable  regulation."'^^ 
Such  being  the  case,  the  passenger  is  required  to  submit  to  it,  and, 
on  the  other  hand,  the  law  upholds  the  carrier  in  enforcing  it  against 
him.  It  follows  that  if  the  carrier  has  provided  the  passenger  with 
a  reasonable  opportunity  to  procure  a  ticket  before  entering  upon  the 
train,^^"  and  if  the  passenger  has  neglected  so  to  do,  and  thereafter 
refuses  to  pay  to  the  conductor  the  reasonable  extra  fare  demandable 
of  him,  but  tenders  only  the  amount  which  he  would  have  paid  for 
a  ticket,  such  tender  may  be  lawfully  refused,  and  he  may  be  law- 
fully ejected  from  the  car  at  a  proper  place,  under  proper  circum- 
stances, and  without  the  employment  of  unnecessary  force.^"'  But 
if  the  carrier  has  not  offered  the  passenger  a  reasonable  opportunity 
to  purchase  his  ticket,  so  that  he  is  obliged  to  board  the  train  without 
a  ticket,  he  may  rightfully  refuse  to  pay  extra  fare,  and  may  recover 
damages  in  case  he  is  expelled  from  the  train  for  such  refusal.^'' 
The  fact  that  a  passenger  who  tenders  to  the  conductor  the  legal 
fare,  could,  by  paying  the  amount  illegally  exacted  as  a  penalty  for 
not  buying  a  ticket,  have  avoided  the  expulsion  from  the  train,  does 
not  deprive  him  of  his  right  to  recover  substantial  damages  for 
such  expulsion.^"*  Where  a  passenger  has,  through  the  default  of 
the  company,  been  unable  to  procure  a  ticket  at  the  station,  he  may 

shall  be  required  to  pay  fare,  is  con-  absence  of  any  condition  upon  the 

strued  as  not  authorizing  his  expul-  ticket  requiring  its  production,   or 

sion  from  the  train  for  refusal  to  any     express     contract     therefor: 

pay  fare,  or  to  produce  his  ticket,  Beaver  v.  Grand  Trunk  R.  Co.,  20 

where   he   has    purchased    a   ticket  Ont.  App.  476. 

and  lost  it  accidentally;  and  wheth-  '"Ante,  §§  2608,  3141. 

er  it  would  he  reasonable  if  it  did  ™  Ante,  §§  2609,  2610. 

authorize   his  expulsion   in   such   a  ="  McGowen  v.   Morgan's  &c.   Co., 

case  was  doubted:     Butler  v.  Man-  41  La.  An.  732;  s.  c.  5  L.  R.  A.  817; 

Chester  &c.  R.  Co.,  L.  R.  21   Q.  B.  Div.  39   Am.   &   Bng.    Rail.    CaS.   460;    6 

207;  s.  c.  57  L.  J.  Q.  B.  564;  60  L.  T.  South.  Rep.   606;   Lake  Erie  &c.  R. 

89;  36  Week.  Rep.  726;  52  J.  P.  611;  Co.  v.  Mays,  4  Ind.  App.  413;   s.  c. 

28  Am.  L.  Reg.  81.    In  Canada  it  has  30  N.  E.  Rep.  1106;  12  Rail.  &  Corp. 

been  held  that  a  passenger,  who  has  L.  J.  14;   Wardwell  v.  Chicago  &c.  R. 

paid  his  fare  but  lost  his  ticket,  can  Co.,  46  Minn.  514;  s.  c.  49  N.  W.  Rep. 

not  J>e  ejected  from  the  train  upon  206;    Chicago  &c.  R.  Co.  v.  Wilson, 

failure  to  produce  his  ticket  for  in-  23  111.  App.  63;   Moore  v.  Columbia 

spection    by    the    conductor,    under  &c.  R.  Co.,  38  S.  C.  1;  s.  c.  16  S.  E. 

statutes  providing  for  expulsion  for  Rep.  781  (under  statutes), 

refusal  to  pay  fare,  making  it  penal  '"'Ante,  §  2610;   Cleveland  &c.  R. 

for  a  passenger  to  refuse  to  produce  Co.  v.  Beckett,  11  Ind.  App.  547;   s. 

his  ticket  on  request  or  pay  fare,  c.  39  N.  E.  Rep.  429. 

and  providing  that  he  may  be  de-  ""  Zagelmeyer  v.  Cincinnati  &c.  R. 

tained  until  he  can  be  brought  be-  Co.,  102  Mich.  214;    s.  c.  60  N.  W. 

fore  a  justice  of  the  peace,— in  the  Rep.  436;  ante,  §  3209,  note  210. 
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either  pay  the  excess  over  the  regular  fare  demanded  from  him  by 
the  train  conductor,  under  protest,  and  afterwards  recover  it  by  suit ; 
or  he  may  refuse  to  pay  it,  and  recover  damages  from  the  corporation 
if  he  is  ejected  from  the  train  for  that  reason.^^"  It  was  held  lawful 
to  eject  a  passenger  where  the  passenger,  not  having  purchased  a 
ticket,  refused  to  pay  the  extra  train  fare  demandable  under  the  regu- 
lations of  the  company  ;^^^  and  where  the  passenger,  not  having  pur- 
chased a  ticket,  though  having  had  an  opportunity  so  to  do,  entered  the 
train  and  handed  the  ticket  fare  to  the  conductor,  who,  after  going  on 
two  or  three  seats,  returned  and  demanded  the  extra  fare,  which  the 
passenger  refused  to  payf"  but  unlawful  where  the  conductor  col- 
lected from  a  passenger  boarding  the  train  without  a  ticket,  a  less  sum 
than  the  train  fare  to  his  destination,  and,  within  a  reasonable  time 
thereafter,  on  discovering  his  mistake,  demanded  that  the  passenger 
pay  the  deficiency,  and,  upon  his  refusal  so  to  do,  ejected  him  at  the 
first  regular  stopping  place,  and  then  returned  to  him  what  he  had  paid 
less  the  proper  fare  to  the  place  of  ejection  ;"*  and  unlawful  where  the 
company  advertised  the  sale  of  round-trip  tickets  between  certain 
stations,  at  a  price  less  than  the  regular  fare,  and  failed  to  make  any 
provision  for  the  issuing  of  such  tickets,  or  equivalent  checks  by  its 
conductor,  who  did  not  go  the  whole  distance,  and  a  passenger  at- 
tempted, unsuccessfully,  to  procure  such  a  ticket  at  the  station,  but 
was  unable  to  do  so  because  of  the  negligence  or  incapacity  of  the 
company's  agent,  and  refused  on  the  train  to  pay  more  than  the  rate 
advertised  for  such  a  ticket.^^* 


""Forsee  v.  Alabama  &c.  R.  Co.,  of   four   cents   per   mile;    that   the 

63  Miss.  67;  ante,  §  3209,  note  210.  conductor    understood    him    to    say 

"'  McGowen  v.  Morgan's  &c.  Co.,  that  he  was  paying  for  three  fares, 
41  La.  An.  732;  s.  c.  5  L.  R.  A.  817;  and  informed  him  that  three  fares 
39  Am.  &  Eng.  Rail.  Gas.  460;  6  would  amount  to  $1.65.  The  con- 
South.  Rep.  606.  ductor  repeated  this  statement  sev- 

^"Here   it   was   held,   under    Ind.  eral  times,  but  the  plaintiff  refused 

Rev.  Stat.  1881,  §  3921  (Burns'  Rev.  to  pay,  and  did  not  explain  that  he 

St.  Ind.  1901,  §  5181),  that  the  pas-  was  paying  for  only  two  fares.    The 

senger  might  be  ejected  at  any  reg-  conductor  told   him  that  he  would 

ular  station,  even  though  the  con-  have   to   pay   or   get   off.     He   then 

ductor     retained     sufficient     money  said  that  he  would  get  off.     The  train 

from  the  amount  given  him  to  pay  was  stopped  near  a  public  road,  and 

the  fare  to  such  station:    Lake  Erie  he  got  off  and  walked  half  a  mile 

&c.  R.  Co.  V.  Mays,  4  Ind.  App.  413;  back  to  the  station,  and  then  sued 

s.  c.  30  N.  E.  Rep.  1106;  12  Rail.  &  for    $950    as    damages.     The    court 

Corp.  L.  J.  14.  held  that  he  had  no  right  of  action, 

"s  Wardwell  v.  Chicago  &c.  R.  Co.,  and  that  a  verdict  in  his  favor  was 

46  Minn.   514;    s.  c.   49   N.  W.  Rep.  against  the  evidence:     Eddy  v.  El- 

206.     In  a  case  in  Texas  where  the  liott,  4  Wills.  (Tex.  Civ.  App.)  248; 

plaintiff  failed  to  purchase  tickets,  s.  c.  15  S.  W.  Rep.  41. 

it   appeared    that   the    plaintiff    of-  ='*  Cleveland  &c.  R.  Co.  v.  Beckett, 

fered    the    conductor    $1    in    pay-  11  Ind.  App.  547;  s.  c.  39  N.  E.  Rep. 

ment  of  two   fares;    that  the   fare  429. 
for  the  two  was  $1.10,  at  the  rate 
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§  3219.  When  such  Refusal  no  Ground  of  Ejection. — The  refusal 
of  a  passenger  to  pay  additional  fare  by  reason  of  not  having  pur- 
chased a  ticket,  will  afford  no  legal  ground  for  ejecting  him,  under 
the  following  circumstances: — Where  the  carrier  has  not  afforded 
him  a  reasonable  opportunity  to  purchase  a  ticket  before  entering 
upon  the  train, — as  where  the  ticket  office  of  the  carrier  is  not  kept 
open  a  reasonable  time  before  the  arrival  of  the  train  f^  where  the 
passenger,  on  reaching  his  destination,  decided  to  go  further,  but 
was  unable  to  purchase  a  ticket  before  the  train  started,  because  of 
the  temporary  absence  of  the  ticket  agent, — ^there  being  a  statute''^'' 
requiring  railroad  companies  to  keep  their  ticket  offices  open  for  the 
sale  of  tickets  for  thirty  minutes  continuously  immediately  before 
the  departure  of  any  passenger  train  stopping  at  the  station  f''  where 
the  ticket  agent  refused  to  furnish  the  passenger  with  a  ticket,  stat- 
ing that  the  conductor  would  carry  him  for  the  price  of  the  ticket, 
which  the  conductor  refused  to  do,  and  the  passenger  refused  to 
pay  a  higher  price  ;^'^*  where  the  train  is  delayed  nearly  all  night  by 
reason  of  a  wreck,  and  the  passenger  is  unable  to  remain  thereon 
by  reason  of  sickness,  and  surrenders  his  ticket,  and  procures  in  lieu 
of  it  the  conductor's  check,  and  leaves  the  train  and  stays  at  a  hotel, 
and  resumes  his  journey  on  a  train  which  passes  the  next  day,  and 
is  put  off  for  refusing  to  pay  the  extra  charge  for  not  having  a 
ticket  f^  where  the  passenger  has  bought  a  ticket  from  a  connecting 
carrier,  and  tenders  it  in  good  faith,  and  upon  its  being  rejected  ten- 
ders the  full  fare,  but  not  the  extra  train  fare,  which  is  not  demand- 
ed f^"  where  the  passenger  entered  the  car  without  procuring  a  ticket, 
and  handed  the  conductor  the  ticket  fare,  and  refused  to  pay  the  addi- 
tional fare  required  by  the  rules  of  the  company,  whereupon  the  con- 
ductor ejected  him  and  afterwards  returned  him  his  money, — the 
court  holding  that  he  had  a  right  of  action  against  the  company,  since 
the  conductor  had  no  right  to  eject  him  without  first  returning  the 
money  which  he  had  paid.^^^ 


"^  Hall  V.  South  Carolina  R.  Co.,  sary,   absence  of  the  ticket  agent, 

25  S.  C.  564;   Central  R.  &c.  Co.  v.  was  no  excuse. 

Strickland,  90  Ga.  562;  s.  c.  16  S.  E.  "*Lake  Erie  &c.  R.  Co.  v.  Close,  5 

Rep.  352;   52  Am.  &  Bng.  Rail.  Cas.  Ind.  App.  444;    s.  c.  32  N.  E.  Rep. 

216;  ante,  §  2610.  588. 

™  Gen.  Stat.  Kan.  1889,  par.  1325.  -''  Louisville  &c.  R.  Co.  v.  Wilsey, 

"'Atchison  &c.  R.   Co.  v.   Hogue,  11  Ky.  L.  Rep.  419;   s.  c.  5  L.  R.  A. 

50  Kan.  40;   s.  c.  31  Pac.  Rep.  698.  855;   39  Am.  &  Eng.  Rail.  Cas.  418; 

The  statute  does  not  read  "continu-  12  S.  W.  Rep.  275  (not  off.  rep.). 

ously  immediately,"   but  the   court  ^°  Ham  v.   Delaware  &c.   Co.,   142 

held  that  this  was  the  requirement.  Pa.  St.  617;  s.  c.  21  Atl.  Rep.  1012. 

and  that  a  temporary,  though  neces-  ^"  Bland  v.  Southern  &c.  R.  Co., 

55  Cal.  570;  s.  c.  36  Am.  St.  Rep.  50. 
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§  3220.  Ejecting  Passenger  from  Parlor  or  Chair  Car  who  Eefuses 
to  Pay  Additional  Fare. — A  passenger  who  declines  to  pay  a  proper 
extra  charge  for  riding  in  a  parlor  car,  and  refuses,  npon  request,  to 
leave  it,  has  no  right  of  action  for  damages,  if  he  is  conducted  to 
another  ear  in  which  he  is  entitled  to  passage,  if  no  unnecessary  or 
improper  force  is  used.^'^  Where  a  railway  company  furnishes  spe- 
cial coaches  having  adjustable  reclining  chairs  for  seats,  it  may 
rightly  charge  a  passenger  extra  fare  for  the  occupation  of  such 
coaches;  and  if  a  passenger  who  has  not  paid  such  extra  fare  insists 
upon  his  right  to  ride  in  one  of  them,  and  refuses  to  go  into  the  next 
car,  which  is  a  first-class  passenger  car,  such  as  is  called  for  by  his 
ticket,  and  thereupon  is  forcibly  removed  from  the  chair  ear,  he  can 
not  recover  damages,  provided  no  more  force  is  used  to  effect  his 
removal  than  is  necessary;  and  if,  after  being  so  forcibly  removed, 
he  voluntarily  leaves  the  train,  instead  of  going  into  the  iirst-class 
passenger  car,  and  continuing  his  journey  as  he  is  invited  to  do,— 
he  can  not  recover  damages  on  the  ground  that  his  ticket  has  not 
been  returned  to  him,  or  the  money  refunded  in  lieu  thereof.^*'  But 
where  the  passenger  has  purchased  a  ticket  entitling  him  to  a  seat  in 
a  drawing-room  car,  and  has  lost  the  same,  and  procures  from  the 
ticket  agent  a  card  to  the  effect  that  he  is  entitled  to  a  seat  on  the 
particular  trip,  and  it  does  not  appear  that  the  seat  is  sold  to,  or  is 
claimed  by  any  other  passenger,  the  refusal  of  the  conductor  of  the 
drawing-room  car  to  accept  the  explanation  and  to  allow  him  to  ride 
in  such  car,  will  afford  ground  for  an  action  for  damages,  although  he 
completes  his  journey  in  a  common  coach.^** 

§  3221.  Tendering  Fare  after  Train  Stopped.^^^ — It  may  be  stated, 
as  a  general  rule,  that  where  the  person  has  not  acquired  a  right  to 
ride  upon  the  carrier's  vehicle,  or  by  his  misconduct  has  forfeited  that 
right,  he  can  not  reinstate  himself  in  his  right  to  ride,  by  tendering 
his  fare  or  by  changing  his  conduct,  after  the  train  has  been  stopped, 
or  after  preparations  have  otherwise  been  made  to  eject  him.  For 
example,  a  passenger  who,  by  his  refusal  to  pay  the  fare  lawfully 
demanded  of  him,  has  released  the  railway  carrier  of  its  obligation 
to  carry  him,  can  not  re-impose  that  obligation  on  the  carrier  by 
making  a  tender  of  the  same,  after  having  put  the  company  to  the 
performance  of  acts  necessary  to  his  safe  and  proper  expulsion,^*® — 

""St.  Louis  &c.  R.  Co.  V.  Hardy,  »==This  section  is  cited  in  §  2634. 

55  Ark.  134;  s.  c.  17  S.  W.  Rep.  711.  =«■  Atchison  &c.  R.  Co.  v.  Dwells, 

^Wright  V.  California  &c.  R.  Co.,  44  Kan.  394;  s.  c.  24  Pac.  Rep.  500; 

78  Cal.  360;  s.  c.  20  Pac.  Rep.  740.  Pickens  v.  Richmond  &c.  R.  Co.,  104 

»"Buck  V.  Webb,  58  Hun  (N.  Y.)  N.  C.  312;  s.  c.  40  Am.  &  Eng.  Rail. 

185;  s.  c.  33  N.  Y.  St.  Rep.  824.  Cas.  649;  10  S.  E.  Rep.  556. 
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for  example,  while  the  train  is  being  stopped,  or  after  it  has  been 
stopped  for  that  purpose.^*'  When,  therefore,  the  passenger  pre- 
sented a  coupon  ticket,  which  provided  that  the  coupons  should  be 
void  if  detached  by  any  one  but  the  conductor,  and  the  passenger, 
nevertheless,  after  being  warned  by  the  conductor,  himself  detached 
the  coupons,  and  tendered  them,  and,  while  being  ejected  from  the 
car  for  non-payment  of  fare,  boisterously  tendered  his  fare,  which 
was  refused  by  the  conductor,  it  was  held  that  he  had  no  action  for 
damages  f^^ — although  it  should  seem  that,  as  he  detached  the  coupons 
in  the  very  presence  of  the  conductor,  the  court  might  have  held 
otherwise.  On  clearer  grounds  it  has  been  held  that  a  mere  willing- 
ness on  the  part  of  the  passenger  to  pay  his  fare,  without  any  tender  or 
offer  to  pay  it,  after  the  conductor  has  charged  him  with  an  attempt 
to  evade  the  payment  of  fare,  and  has  commenced  preparations  to  put 
him  off,  is  not  sufficient  to  lay  a  foundation  for  an  action  for  damages 
for  his  ejection.^^"  It  has  been  held,  on  the  other  hand,  that  where 
the  passenger,  in  refusing  to  pay  the  fare  demanded  of  him,  acts  in 
good  faith  and  without  willfulness,  the  conductor  is  bound  to  accept 
it  when  tendered  to  him,  although  he  has  stopped  the  train  to  put 
the  passenger  off.^'"  And  one  court  has  gone  so  far  as  to  hold  that 
if,  after  the  passenger  has  been  ejected  for  refusing  to  pay  his  fare, 
and  before  the  train  starts,  he  ofEers  to  pay  it,  the  conductor  is  bound 
to  receive  it;  otherwise  if,  when  the  passenger  makes  the  offer,  the 
train  has  started.''"^ 

287  Georgia  &e.  R.  Co.  v.  Asmore,  the  price  asked  at  the  ticket  oflace, 

88  Ga.  529;  s.  c.  16  L.  R.  A.  53;  15  was  ejected  at  W.  by  the  conductor. 

S.  E.  Rep.  13;  Harrison  v.  Fink,  42  On  tendering  the  money  for  a  ticket 

Fed.  Rep.  787;  Cincinnati  &c.  R.  Co.  from  W.  to  L.,  to  the  agent  at  W., 

v.     Sklllman,     39     Ohio     St.     444;  the  latter  accepted  it,  but,  on  learn- 

Pease   v.   Delaware   &c.   R.    Co.,    11  ing   the   facts,    refused   to   sell   the 

Daly   (N.  Y.)  350;   s.  c.  aff'd  101  N.  ticket,  and  tendered  back  the  money, 

Y.  367;  Illinois  &c.  R.  Co.  v.  Bauer,  which  A.  refused  to  receive,  and  the 

66  111.  App.  124;  Shular  v.  St.  Louis  train  left  W.  without  him.     It  was 

&c.  R.  Co.,  92  Mo.  339;  s.  c.  6  West,  held  that  A.  could  not  recover  either 

Rep.  862.  for  the  ejection,   or  for  refusal  to 

^'^  Louisville  &c.  R.  Co.  v.  Harris,  sell  the  ticket:     Swan  v.  Manchester 

9  Lea  (Tenn.)  180.  &c.  R.  Co.,  132  Mass.  116;    s.  c.  42 

=»»  Texas  &e.  R.   Co.  v.  James,  82  Am.  Rep.  432. 

Tex.  306;   s.  c.  15  L.  R.  A.  347;   18  '""Texas  &c.   R.    Co.   v.   Bond,    62 

S.  W.  Rep.  589.     In  a  case  in  Massa-  Tex.  442;  s.  c.  50  Am.  Rep.  532. 

chusetts,  it  appeared  that  the  regu-  =°^  South   Carolina  R.   Co.  v.   Nix, 

lations  of  a  railway  carrier  allowed  68    Ga.    572.     Where    a    passenger 

a  discount  on  tickets  from  D.  to  L.,  agreed  to  pay  the  fare  of  a  fellow- 

to  those  who  purchased  their  tick-  passenger  from  money  he  intended 

ets  before  boarding  the  train.     As  to    borrow    from    a    friend    on    the 

the  agent  had  remained  only  until  train,  and  failed  to  do   so,  but  of- 

the  advertised  time  for  the  depar-  fered  the  fare  for  his  fellow-passen- 

ture  of  the  train,  A.  failed  to  pro-  ger  after  the  latter  had  been  ejected, 

cure  a  ticket,  since  he  arrived  after  the  conductor  was  justified  in  then 

that  time,  but,  taking  passage  on  the  refusing  the  tendered  fare;   and  in 

train,  and  refusing  to  pay  more  than  an  action  for  damages  brought  by 
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§  3223.  Ejection  for  Failure  to  have  Return-Trip  Ticket  Stamped. — 

Eound-trip  tickets  are  frequently  issued  on  the  condition  that  in 
order  for  the  return  coupon  to  be  good,  it  shall  be  presented  to  a 
designated  agent  of  the  company  at  the  terminus  of  the  trip,  and 
stamped.  If  the  passenger  boards  a  train  of  the  company,  and  en- 
deavors to  accomplish  the  return  journey  upon  the  coupon,  without 
having  it  stamped,  as  required  by  the  terms  of  the  ticket,  his  right  to 
ride  and  the  liability  of  the  company  for  his  expulsion  will  depend 
upon  principles  already  considered. ^'^  If  the  failure  to  have  the 
ticket  stamped  was  due  to  the  fault  or  mistake  of  the  passenger,  he 
can  not  rightfully  ride  thereon,  but  must  pay  new  fare,  or  leave  the 
train  or  submit  to  an  ejection ;  but  if  it  was  the  mistake  or  fault  of  the 
company,  he  will,  according  to  sound  and  preferable  doctrine,  be 
justified  in  demanding  the  right  to  ride  thereon,  in  refusing  to  pay 
new  fare,  and  in  sufiering  an  expulsion,  in  which  case  he  will  have 
the  right  to  recover  damages  therefor.^'^  But  according  to  a  third 
doctrine,  which  the  author  has  not  hesitated  elsewhere  to  characterize 
as  "slavish,"  if  the  terminal  agent  designated  in  the  ticket  refuses  to 
stamp  it  so  that  the  passenger  can  use  it  for  his  return,  the  passenger 
will  not  be  justified  in  attempting  so  to  use  it;  and  if  he  boards  the 
train  and  presents  it  to  the  conductor,  and  refuses  to  pay  fare  and 
is  expelled,  he  can  not  recover  damages  for  the  expulsion  as  for  a 
.tort,  but  is  remitted  to  an  action  for  damages  for  the  breach  of  the 
contract.^"* 

§  3223.  Rule  where  One  Conductor  Gives  the  Passenger  an  Erro- 
neous Transfer  Ticket  which  the  Next  Conductor  Refuses  to 
Honor.^"^ — This  question  frequently  arises  in  the  case  where  a  con- 
ductor takes  up  the  ticket  of  a  passenger,  or  collects  his  fare,  and 
fails  to  give  him  the  proper  conductor's  check,  or  transfer  slip,  to 

the  ejected  passenger,  a  demurrer  which  justified  the  belief  that  the 
to  the  evidence  should  have  been  agent  had  properly  stamped  it. 
sustained:  Shular  v.  St.  Louis  &c.  ''"Russell  v.  Missouri  &c.  R.  Co., 
R.  Co.,  92  Mo.  339;  s.  c.  6  West.  Rep.  12  Tex.  Civ.  App.  627;  s.  c.  35  S.  W. 
862.  Rep.  724.  To  the  doctrine  that  the 
^^  Ante,  §  2586.  failure  to  have  the  return  ticket 
^^  Ante,  §  3209,  note  210;  North-  stamped  in  accordance  with  its  con- 
ern  &c.  R.  Co.  v.  Pauson,  44  IT.  S.  ditions  invalidates  the  ticket, — see, 
App.  178;  s.  c.  30  L.  R.  A.  730;  further,  Edwards  v.  Lake  Shore  &c. 
17  C.  C.  A.  287;  70  Fed.  Rep.  R.  Co.,  81  Mich.  364;  Boylan  v.  Hot 
585.  In  this  case  the  passenger  had  Springs  R.  Co.,  132  U.  S.  146;  s.  c. 
presented  himself  to  the  designated  33  L.  ed.  290;  Bethea  v.  Northeast- 
agent,  had  signed  the  ticket  in  the  ern  R.  Co.,  26  S.  C.  91;  Bowers  v. 
presence  of  such  agent,  and  had  de-  Pittsburgh  &c.  R.  Co.,  158  Pa.  St. 
livered  it  to  and  received  it  from  302. 

the     agent,     under     circumstances  ^'"  This  section  is  cited  in  §§  3224, 

3225. 
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identify  him  to  the  next  conductor,  as  having  paid  his  fare.  Here,  , 
the  second  conductor  manifestly  can  not  accept  the  word  of  the  pas- 
senger, but  must  obey  his  instructions,  or  follow  the  rules  prescribed 
for  him,  and  collect  fare  from  him,  or  put  him  off  the  car  or  train 
for  refusing  to  pay  it.  But  the  question  is  not  as  to  whether  the 
second  conductor  has  personally  done  wrong,  but  it  is  as  to  whether 
the  carrier,  acting  through  both  his  agents,  the  first  and  the  second 
conductor,  has  done  wrong  to  the  passenger.  Accordingly,  it  has 
been  held  that  one  who,  as  between  himself  and  the  street  railroad 
company,  on  whose  car  he  is  riding,  has  the  right  to  a  continuous 
passage,  is  at  liberty  to  refuse  to  pay  his  fare  a  second  time  on  the 
car  on  which  he  presents  a  transfer  slip,  which,  if  correctly  punched, 
would  entitle  him  to  continue  his  transit,  but  which,  through  the 
error  of  the  conductor  in  the  first  car  in  the  manner  of  punching 
it,  does  not  indicate  to  the  conductor  of  the  second  car  that  the 
passenger  has  a  right  to  ride  thereon;  and  if  the  passenger  is  ejected 
under  such  circumstances  for  refusing  to  pay  a  second  fare,  he  will 
have  an  action  for  compensatory  damages  against  the  company,  but 
can  not  recover  punitive  damages  unless  the  conductor  who  expelled 
him  acted  willfully  or  wantonly.^'^  The  slavish  doctrine  already 
referred  to,^"  applied  to  such  a  case,  restrains  the  right  of  action  of 
the  injured  and  outraged  passenger  to  an  action  for  a  breach  of  the 
contract  of  carriage,  and  to  the  recovery  of  such  damages  as  follow 
from  the  breach  of  such  a  contract, — which  is  generally  the  mere 
price  paid  for  the  purchase  money,  and  which  is  not  sufficient  to  fee 
a  lawyer  to  bring  the  action  f^^  but  the  sound  and  virile  American  doc- 
trine on  this  subject,  and  the  only  one  compatible  with  public  policy 
and  individual  right,  justifies  the  passenger,  who,  in  a  sense,  is  a  rep- 
resentative of  the  whole  public,  in  standing  upon  his  rights,  in  refus- 
ing to  pay  new  fare,  in  suffering  an  expulsion  from  the  carrier's 
vehicle,  and  in  suing  and  recovering  substantial  damages,  not  merely 
for  the  breach  of  his  contract  by  the  carrier,  but  for  the  outrage  of 
the  expulsion.^"®     The  same  rule  applies  in  cases  where  the  conductor 

'^  Muckle  V.  Rochester  R.  Co.,  79  v.  Canadian  &c.  R.  Co.,  52  Fed.  Rep. 

Hun   (N.  Y.)  32.    See,  also,  Sloans  197;  s.  c.  3  C.  C.  A.  23;  Western  &c. 

V.  Southern  Gal.  R.  Co.,  Ill  Cal.  668;  R.  Co.  v.  Stockdale,  83  Md.  245;  s.  c. 

s.  c.  32  L.  R.  A.  193;   44  Pac.  Rep.  34  Atl.  Rep.  880;  Bradshaw  v.  South 

320;  Cleveland  &c.  R.  Co.  v.  Beckett,  Boston  R.  Co.,  135  Mass.  407. 
11  Ind.  App.  547;  s.  c.  39  N.  B.  Rep.        "=»Brie  R.  Co.  v.  Winter,  143  U.  S. 

429;  Trice  v.  Chesapeake  &c.  R.  Co.,  60;  s.  c.  12  Sup.  Ct.  Rep.  356;  Laird 

4  W.  Va.   271;    s.  c.   21   S.  E.  Rep.  v.  Pittsburgh  Traction  Co.,  166  Pa. 
1022.  St.  4;  s.  c.  31  Atl.  Rep.  51;  Ellsworth 

'^Ante,  §  3201.  v.  Chicago  &c.  R.  Co.,  95  Iowa  98; 

"^^Yorton  v.  Milwaukee  &c.  R.  Co.,  s.  c.  63  N.  W.  Rep.  584;   Northern 

54  Wis.  234;  s.  c.  11  N.  W.  Rep.  482;  &c.  R.  Co.  v.  Pauson,  70  Fed.  Rep. 

McKay  v.  Ohio  &c.  R.  Co.,  34  W.  Va.  585;    s.    c.    17    C.    C.    A.    287;    Hot 

65;  s.  c.  11  S.  E.  Rep.  737;  Poulin  Springs  R.  Co.  v.  Deloney,  65  Ark. 
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of  a  steam  railway  train  takes  up  the  passage  ticket  of  the  passenger 
and  gives  him  in  exchange  for  it  his  own  conductor's  check.  In 
such  a  case  the  sound  doctrine  allows  the  recovery  of  substantial 
damages  for  the  expulsion,  and  the  inconvenience  and  injury 
visited  upon  the  passenger  as  the  proximate  result  of  it,  hut  not  for 
any  unnecessary  damage  which  his  subsequent  conduct  may  visit  upon 
himself.^""  Another  species  of  injury  and  outrage  visited  upon  pas- 
sengers arises  in  a  case  where  a  passenger  purchases  a  round-trip 
ticket  with  two  coupons,  one  representing  the  outward  journey,  and 
the  other  the  return  journey.  Suppose  the  conductor  of  the  train 
which  makes  the  outward  journey  separates  the  coupons  and  retains 
the  wrong  one,  and  the  passenger  innocently  hoards  the  train  to  make 
the  return  journey,  and  finds  that  the  coupon  returned  to  him  by  the 
conductor  of  the  outward  train  is  really  the  outward  coupon.  Here, 
if  the  rules  of  the  railway  company  are  such  that  the  explanation 
of  the  passenger  will  not  satisfy  the  conductor,  but  the  passenger  is 
expelled  from  the  train,  the  wrong  will  be  not  merely  the  wrong  of 
the  last  conductor,  but  the  wrong  of  the  railway  company,  done 
through  both  of  its  conductors,  and  the  company  will  have  to  pay 
damages  for  the  expulsion.^"^ 

§  3224.  Ejecting  Passenger  for  Refusing  to  Pay  Fare  where  Ticket 
has  been  Wrongfully  Taken  TJp.^''^ — ^As  already  suggested,^"'  the 
question  in  these  cases  is  not  whether  the  train  conductor  acted 

177;  s.  c.  45  S.  W.  Rep.  351;  Head  held   that  a  verdict   for   $750   was 

v.  Georgia  &c.  R.  Co.,  79  Ga.  358;  s.  excessive,  under  the  evidence,  since 

c.  7  S.  E.  Rep.  217;  Georgia  R.  Co.  v.  most  of  the  damage  was  caused  by 

Olds,  77  Ga.  673;  Burnham  v.  Grand  unnecessary  hardship  to  which  the 

Trunk  R.  Co.,  63  Me.  298;  Pennsyl-  plaintiff    had    voluntarily    exposed 

vania  Co.  v.  Bray,  125  Ind.  229;  s.  c.  himself,    and    was    not    the    conse- 

25  N.  E.  Rep.  430;  Hufford  v.  Grand  quence    of    the    wrong    done    him: 

Rapids  &c.  R.  Co.,  64  Mich.  634;  s.  c.  Bader  v.  Southern  &c.  Co.,  52  La. 

31  N.  W.  Rep.  544;  Murdock  v.  Bos-  An.,  Ft.  1,  1060;  s.  c.  27  South.  Rep. 

ton    &c.    R.    Co.,    137    Mass.    293;  584. 

O'Rouke  V.  Citizens'  St.  R.  Co.,  103  "^  Louisville  &c.  R.  Co.  v.  Conrad, 
Tenn.  124;  s.  c.  52  S.  W.  Rep.  872.  4  Ind.  App.  83;  s.  c.  30  N.  E.  Rep. 
»™  This  statement  is  illustrated  by  406.  Compare  ante,  §  2587.  So,  if  a 
a  case  where  the  plaintiff,  an  old  passenger  is  ejected  from  the  train, 
man  of  sixty-three  years,  was  eject-  before  reaching  his  destination,  he- 
ed without  force  from  a  train,  forty  cause  the  conductor  has  not  ac- 
miles  short  of  his  destination,  quired  knowledge  of  the  change  of 
through  the  mistake  of  a  conductor  the  rules  and  regulations  which  re- 
in giving  him  a  wrong  check  when  quire  the  train  to  stop  at  such  des- 
he  took  up  his  ticket;  and,  though  tination,  the  passenger  will  have  the 
he  had  the  money  to  pay  his  fare  to  right  to  recover  substantial  damages 
within  a  few  miles  of  his  destina-  from  the  company:  Sheets  v.  Ohio 
tion,  he  walked  the  whole  distance.  River  R.  Co.,  39  W.  Va.  475;  s.  c. 
and  slept  one  night  on  the  railway  20  S.  B.  Rep.  566. 
track,  and  sustained  injuries  from  ^  This  section  is  cited  in  §  3255. 
the  long  walk  and  exposure.     It  was  ""' Ante,  §§  2587,  3223. 
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wrongfully  in  enforcing  a  rule  obligatory  upon  him,  as  between  him 
and  his  principal,  but  whether  the  incorporated  carrier,  acting  through 
his  various  servants,  has,  in  the  aggregate,  inflicted  an  actionable 
wrong  upon  the  passenger;  and  there  can  be  no  doubt  that  the  car- 
rier has  inflicted  such  a  wrong  where,  by  one  of  his  agents,  he  wrong- 
fully takes  away  from  the  passenger  his  ticket,  which  is  his  only 
evidence  that  he  has  paid  for  his  passage,  and  then  ejects  him  by  the 
hand  of  another  agent  from  another  train,  because  of  his  inability 
or  refusal  to  produce  such  ticket,  or  to  pay  the  fare  required  for  its 
non-production.  Incorporated  carriers  are  not  thus  absolved  by  the 
law  from  those  moral  obligations  which  rest  upon  individuals.  They 
are  not  endowed  with  the  special  privilege  of  knocking  a  man  down 
and  then  kicking  him  for  falling.  Therefore,  if  a  passenger  has  pur- 
chased a  round-trip  ticket,  and  the  conductor  in  charge  of  the  out- 
going train  erroneously  takes  up  the  return  part  of  it,  and  the  pas- 
senger nevertheless  attempts  to  return  on  the  part  which  remains 
with  him,  and  refuses  to  furnish  any  other  ticket  or  to  pay  fare,  and 
is  ejected,  he  has  an  action  for  damages.^"*  So,  where  the  conductor 
has  made  a  negligent  mistake  as  to  the  place  of  destination  indicated 
by  a  ticket  which  the  passenger  has  surrendered  to  him,  thinking 
that  it  is  for  a  shorter  distance,  this  does  not  justify  his  expulsion 
from  the  carrier's  vehicle  at  the  intermediate  station.^"^ 

§  3225.  Ejection  Caused  by  Mistake  of  Ticket  Agent. — This  sub- 
ject has  been  somewhat  considered  in  other  connections.^"^  It  has 
been  held  that  a  railroad  company  is  liable  for  the  ejection  from  its 
train  of  a  female  passenger  who,  by  mistake  of  its  agent,  has  been 
given  a  ticket  different  from  that  asked  for,  but  whose  trunk  has 

^  Kansas  City  &c.  R.  Co.  v.  Riley,  previous  train,  he  must  pay  fare  on 

68  Miss.  765;  s.  c.  9  South.  Rep.  443.  the     connecting     train,     which     he 

""=  Georgia  R.  &c.  Co.  v.  Eskew,  86  boards  to  reach  his  destination,  up- 
Ga.  641;  s.  c.  12  S.  B.  Rep.  1061.  on  its  being  demanded  by  the  con- 
So,  where  there  is  an  assistant  con-  ductor  of  that  train,  or  else  he  must 
ductor  engaged  in  taking  up  tickets,  walk  peaceably  ofE  the  train,  and  may 
and  the  passenger  surrenders  his  then  recover  from  the  company 
ticket  to  him,  the  chief  conductor  damages  by  reason  of  his  detention 
is  chargeable  with  knowledge  of  this  or  humiliation  from  having  to  leave 
fact;  and  if  he  arrests  the  passen-  the  train;  but  if  he  waits  for  the  ap- 
ger  on  a  charge  of  attempting  to  plication  of  force,  he  does  so  in  his 
evade  paying  fare,  the  company  will  own  wrong,  and  if  no  more  force 
be  liable:  Toomey  v.  Delaware  &c.  is  applied  than  to  effect  the  object 
R.  Co.,  53  N.  Y.  St.  Rep.  567;  s.  c.  24  of  removing  him,  be  can  recover 
N.  Y.  Supp.  108;  4  Misc.  (N.  Y.)  392;  neither  against  the  company  nor  the 
s.  c.  aff'd  147  N.  Y.  709.  Similarly,  conductor  therefor:  Homiston  v. 
see  Lovings  v.  Norfolk  &c.  R.  Co.,  47  Long  Island  R.  Co.,  3  Misc.  (N.  Y.) 
W.  Va.  582;  s.  c.  35  S.  B.  Rep.  962.  342;  s.  c.  52  N.  Y.  St.  Rep.  1;  22  N. 
There  is  a  decision  to  the  effect  Y.  Supp.  738. 
that  where  the  ticket  of  a  passenger  '^  Ante,  §§  2587,  3223,  3224. 
has  been  wrongfully  taken  up  on  a 
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been  checked  to  the  proper  destination,  and  vrho  informs  the  con- 
ductor of  the  circumstances  and  of  her  inability  to  pay  her  fare  to 
her  destination;^"^  and  that  the  refusal  of  a  conductor  to  accept  a 
ticket  which  had  been  honored  by  the  conductors  of  preceding  divi- 
sions, and  which  is  accompanied  by  a  telegram  from  the  head  office 
requiring  it  to  be  honored  until  further  instructions,  merely  because 
of  a  mistake  on  the  part  of  the  ticket  agent  in  punching  it,  and  the 
ejection  of  the  passenger  by  the  conductor,  render  the  company  liable 
for  damages.^"^ 

§  3226.  Ejection  of  Passengers  who  Claim  the  Right  to  Stop  Off 
at  Intermediate  Places. — We  have  already  had  occasion  to  note  a 
decision  to  the  effect  that  it  is  the  right  of  a  passenger  to  stop  off, 
and  to  have  his  baggage  put  off,  at  any  station  at  which  the  train 
stops  before  arriving  at  his  destination,^"'  although  his  right  to  re- 
sume the  journey  on  the  same  ticket  will  depend  upon  whether  the 
ticket  is  issued  for  a  continuous  passage,  or  with  "stop-over"  privi- 
leges. This  right  would  seem  to  be  perfectly  clear,  unless  the  courts 
are  to  sanction  the  doctrine  that  a  railway  carrier,  whose  duty  it 
is  to  serve  the  public  equally,  is  entitled  to  charge  more  for  a  short 
haul  than  for  a  long  haul.  One  court  has  held  that  if  a  passenger 
purchases  an  excursion  ticket  sold  at  a  reduced  rate,  with  printed 
conditions  for  continuous  passage  and  stop-offs,  and  enters  a  train 
which  he  knows  does  not  go  through  to  the  terminus  called  for  by 
the  ticket,  intending  to  stop  short  of  such  terminus  at  a  point  to 
which  the  train  does  go, — the  company  is  not  liable  for  ejecting  him 
from  the  train,  without  unnecessary  force,  though  he  has  been  as- 
signed to  that  train  by  the  company's  gate-keeper  and  train-des- 
patcher.^^°  But,  in  the  absence  of  fraud  and  collusion,  the  sound 
and  just  view  would  seem  to  be  that,  the  gate-keeper  of  a  railroad 
company  being  put  there  to  direct  and  advise  passengers  as  to  the 

="  Georgia  &c.   Co.  v.   Douglierty,  ticket  was  sold,  whicli  is  refused, — 

86  Ga.  744;  s.  c.  12  S.  E.  Rep.  747.  can    recover    damages:       Trice    v. 

™» Jolinsoii  V.  Northern  &c.  R.  Co.,  Chesapeake  &c.  R.   Co.,   40  W.  Va. 

46  Fed.  Rep.  347.     It  has  been  held  271;   s.  c.  21  S.  E.  Rep.  1022.     Inci- 

that   the    purchaser    of    a    mileage  dentally,  it  is  held  that  although  a 

ticket  good  for  one  year,  which  the  railway  ticket,   or  a  mileage  book 

ticket  agent  by  mistake  stamps  with  may  be  regarded  as  a  contract,  yet 

a  date  a  year  previous  to  its  issue,  there  is  no  rule  forbidding  oral  evi- 

who  tenders  it  in  payment  of  fare,  dence  to  show  a  mistake  in  its  date : 

but  is  ejected  from  the  train  on  the  Trice    v.    Chesapeake    &c.    R.    Co., 

ground  that  it  is  out  of  date,  after  supra. 

explaining  the  mistake  and  asking  ^  Ante,  §  2596. 

the  ticket  collector  to  wait  until  the  "°  Johnson  v.  Philadelphia  &c.  R. 

train  reaches  the  place  where  the  Co.,  63  Md.  106. 
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trains  which  they  may  take,  the  company  is  estopped  hy  the  action 
of  such  agent. 

§  3227.  Ejection  of  Persons  from  Freight  Trains. — The  propriety 
of  expelling  persons  who  attempt  to  ride  upon  freight  trains,  depends 
upon  several  considerations:  1.  That  a  railway  company  is  not 
bound  to  carry  passengers  upon  its  freight  trains  at  all.  2.  Conse- 
quently, if  it  undertakes  to  carry  them  on  such  trains,  it  may  do  so 
on  such  conditions  as  it  may  prescribe,  having  reference  to  the  primary 
purpose  of  running  such  trains,  which  is  the  movement  of  freight,  and 
not  the  carriage  of  passengers.  3.  Whether  a  brakeman  on  such  a 
train  has,  from  the  nature  of  his  employment,  an  implied  authority  to 
expel  trespassers  from  the  train.  If,  however,  a  railroad  company 
ordinarily  carries  passengers  upon  its  freight  trains,  and  an  intend- 
ing passenger  in  good  faith  boards  such  a  train,  and  is  not  informed 
before  the  train  leaves  that  it  does  not  carry  passengers,  he  becomes 
a  passenger,  and  is  entitled  to  ride,  at  least  to  the  first  station,  if 
there  is  nothing  in  the  situation  or  in  the  condition  of  the  train  from 
which  he  ought  to  infer  that  it  does  not  carry  passengers.'^^  In 
some  cases  railroad  companies  have  adopted  the  practice  of  requiring 
an  intending  passenger  to  procure  from  its  proper  agent  a  special 
permit  to  entitle  him  to  ride  upon  a  freight  train.  Of  the  validity 
of  such  a  regulation  there  can  be  no  question.  If  a  person  boards  a 
freight  train  without  such  a  permit,  he  may  rightfully  be  ejected 
at  a  proper  place,  and  in  a  proper  manner,  although  he  may  ofEer  to 
pay  full  fare.  But  such  a  permit  occupies  the  place  of  a  passage 
ticket  upon  an  ordinary  passenger  train,  in  such  a  sense  that  the  per- 
son can  not  be  rightfully  ejected  if  he  offers  to  pay  full  fare,  where 
the  company  has  not,  through  its  station  agent,  afforded  him  a  rea- 
sonable opportunity  to  obtain  the  permit.^^^  In  case,  of  a  freight 
train,  as  well  as  a  passenger  train,  the  conductor  is  master  of  the 
train,  and  the  proper  representative  of  the  railway  company,  for  the 
purpose  of  deciding  who  shall  and  who  shall  not  ride  upon  it.  If, 
therefore,  the  conductor  of  a  freight  train  accepts  an  intending  pas- 
senger upon  the  train,  he  must  thereafter  be  treated  as  a  passenger, 
and  can  not,  unless  he  misbehaves,  be  expelled  therefrom,  on  the 

"^Boehm  v.  Duluth  &c.  R.  Co.,  91  failure  to  show  a  written  permit  to 

Wis.  592;  s.  c.  65  N.  W.  Rep.  506.  ride  on  such  train,  where  the  pas- 

"'^Reed  v.  Great  Northern  R.  Co.,  senger    left   such   permit   toith   the 

76  Minn.  163;  s.  c.  6  Am.  Neg.  Rep.  ticket  agent,  in  reliance  and  upon 
100;  78  N.  W.  Rep.  974.  Compare  his  advice  and  his  undertaking  to 
Indianapolis  &c.  R.  Co.  v.  Kennedy,  give  the  permit  to  the  conductor: 

77  Ind.  507.  A  railroad  company  Louisville  &c.  R.  Co.  v.  Hlne,  121 
can  not  rightfully  eject  a  passenger  Ala.  234;  s.  c.  25  South.  Rep.  857;  14 
from  a  freight  train  because  of  his    Am.  &  Eng.  Rail.  Cas.  (N.  S.)  382. 
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ground  that  he  is  a  trespasser.  When,  therefore,  the  rules  of  a  rail- 
road company  allowed  some  of  its  freight  trains  to  carry  passengers, 
and  the  conductor  of  a  particular  train,  wjiich  was  not  one  of  them, 
told  a  person  desiring  to  take  passage  that  he  could  ride  if  he  had 
some  "stuff,"  and  the  person,  so  informed,  boarded  the  train,  but  was 
thereafter  expelled  by  a  brakeman,  it  was  held  that  the  company 
was  liable  to  him  in  damages  for  the  expulsion.^^*  So,  if  a  station 
agent  of  a  railroad  company  informs  an  intending  passenger  of  the 
time  at  which  the  next  freight  train  will  arrive,  and  tells  him  that 
it  will  carry  passengers,  and,  on  the  faith  of  this,  the  person  boards 
the  train,  he  becomes  a  passenger  thereon,  and  is  not  a  trespasser; 
and  if  he  is  ejected  therefrom  by  an  employ6  of  the  company,  he 
will  be  entitled  to  recover  damages.'^*  This  calls  up  the  question  of 
the  implied  authority  of  a  brakeman  upon  a  freight  train,  to  eject" 
trespassers  from  the  train,  so  as  to  bind  the  company  for  his  mis- 
conduct in  ejecting  a  person  who  has  the  right  to  ride  thereon.  As 
elsewhere  seen,^^°  the  better  opinion  and  the  only  one  compatible 
with  the  rights  of  the  public,  is  that  the  brakeman  of  a  freight  train 
has  such  an  implied  authority;  so  that,  if  he  ejects  a  person  who  is 
entitled  to  remain  on  the  train,  or  ejects  a  trespasser  with  unneces- 
sary force  and  violence,  the  company  must  pay  damages. ^^*  Another 
court  has  held  that  the  authority  of  a  brakeman  on  a  freight  train  to 
eject  a  passenger  can  not  be  implied,  so  as  to  render  the  employer 
liable  for  his  acts  in  this  respect,  from  rules  of  the  company  pro- 
viding that  such  trains  shall  not  carry  passengers,  and  also  that  the 
brakemen  must  familiarize  themselves  with  the  rules,  but  also  pro- 
viding that  the  brakemen  are  subject  at  all  times  to  the  orders  of  the 
conductors.^^^  Although  this  view  is  supported  by  some  judicial 
authority,  it  belongs  to  a  class  of  decisions  which  arise  in  consequence 

"'Cain  V.  Minneapolis  &c.  R.  Co.,  '"Lake     Erie     &c.     R.     Co.     v. 

39  Minn.   297;    s.  c.  39  N.  W.  Rep.  Mathews,  13  Ind.  App.  355;   s.  c.  41 

635.     On  the  plainest  grounds,  there-  N.  E.  Rep.  842. 

fore,  a  railroad  company  was  held  "'Post,  §§  3305,  3306;  awte,  §§  3176, 

liable  to  one  forcibly  ejected  by  the  3198. 

conductor  of  a  freight  train  for  fail-  ™  It   was    so   held   where   a   boy 
ure  to  pay  his  fare  in  cash,  where  eleven  years  old,  trespassing  on  a 
he   offered   the   conductor   a   ticket  coal  train,  was  ejected  by  a  brake- 
purchased  of  a  regular  agent  of  the  man,  who  threw  a  lump  of  coal  at 
company,    who    instructed    him    to  him,  striking  him  in  the  back  of  the 
take  that  train  and  told  the   con-  neck,  thereby  knocking  him  off  the 
ductor    before    the    passenger    got  train:     Lang  v.  New  York  &c.  R.  Co., 
aboard  that  he  desired  to  go  on  the  80  Hun  (N.  Y)  275;  s.  c.  61  N.  Y.  St. 
train,    to   which    the    conductor   as-  Rep.  850;   30  N.  Y.  Supp.  137. 
sented,   and  where  the  defendant's  '"Randall  v.  Chicago  '&c.  R.  Co., 
freight  trains  usually  carried  pas-  113  Mich.  115;  s.  c.  4  Det.  L.  N.  259; 
sengers  at  that  time:    Boehm  v.  Du-  39  L.  R.  A.  666;  71  N.  W.  Rep.  450. 
luth  &c.  R.  Co.,  91  Wis.  592;  s.  c.  65 
N.  W.  Rep.  506. 
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of  the  judges  doing  most  of  their  thinking  on  the  side  of  the  railway 
companies,  and  is  entitled  to  very  little  respect.  A  contrary  conclu- 
sion was  reached  where  the  evidence  was  that,  while  a  freight  train 
is  primarily  in  charge  of  its  conductor,  and  while  it  is  the  office 
primarily  of  a  brakeman  thereon  to  aid  the  conductor,  and  not  to 
take  his  place  in  ejecting  passengers, — yet  it  is  the  common  practice 
on  all  railroads  for  brakemen  to  eject  trespassers  from  freight  trains, 
that  being  understood  among  trainmen  to  be  the  duty  of  such  brake- 
men.^^^ 

§  3228.  Ejection  of  Passenger  who  has  Got  upon  the  Wrong 
Train. — As  already  seen,^^^  where  the  railway  carrier  provides  a  train 
called  for  by  the  ticket  purchased  by  the  passenger,  the  passenger 
has  no  right  to  take  passage  on  any  train  to  which  that  ticket  does 
not  apply.  If,  therefore,  the  passenger,  without  the  fault  of  the 
company,  boards  a  train  which  does  not  stop  at  the  destination  called 
for  by  his  ticket,  and  refuses  to  pay  fare,  he  may  be  expelled,  and 
he  can  not  recover  damages  for  the  expulsion,  unless  it  is  accom- 
panied by  needless  violence.'^"  And  this  is  so  although  the  passen- 
ger had  been  informed  by  the  conductor  of  another  train,  that  if  he 
boarded  the  train  from  which  he  was  subsequently  expelled,  the  con- 
ductor would  be  obliged  to  let  him  off  at  his  proper  station.''^^  If 
the  passenger. purchases  a  second-class  ticket,  this  does  not  give  him 
the  right  to  ride  upon  a  train  limited  to  the  carriage  of  first-class 
passengers,  provided  the  second-class  train  is  furnished  by  the  carrier ; 
and  where  a  woman,  having  only  such  a  ticket,  boarded  a  first-class 
train,  it  was  held  that  she  might  be  ejected  at  a  suitable  place,  and  that 
no  action  for  damages  arose  from  the  fact  that,  in  effecting  the  ejec- 
tion, the  conductor  proceeded  in  an  imperative  and  firm  manner,  pro- 
vided he  did  so  without  vituperation,  contumely  or  aspersion.^^^  If 
a  passenger  goes  on  board  a  train  which  does  not  stop  at  the  place  of 
his  destination,  when  there  is  another  available  train  which  does  stop 
there,  and,  after  the  train  has  reached  the  last  station  at  which  it 
stops  this  side  of  his  destination,  he  refuses  to  pay  fare  to  the  first 

"=■  In  such  a  state  of  the  evidence,  '™  Chicago  &c.  R.  Co.  v.  Bills,  104 

where  the  plaintiff  was  ordered  off  Ind.    13;    s.    c.    1    West.    Rep.    848; 

a  freight  train  by  a  brakeman,  who  Atchison   &c.    R.    Co.    v.    Gants,    38 

had  consented  that  he  should  ride,  Kan.  608;    Parry  v.  Chicago  &c.  R. 

and  who  had  accepted  the  regular  Co.,  77  Wis.  218. 

fare,    and    on    his    refusal    to    go,  ==i  Allen  v.  Wilmington  &c.  R.  Co., 

JcnocTced  Mm  oft,  a  verdict  for  the  119  N.  C.  710;  s.  c.  25  S.  E.  Rep.  787. 

plaintiff  was  sustained:     Texas  &c.  ='=New  York  &c.  R.  Co.  v.  Bennett, 

R.  Co.  V.  Black  (Tex.  Civ.  App.),  57  50  Fed.  Rep.  496;    s.   c.  12  Rail.  & 

S.  W.  Rep.  330.  Corp.  L.  J.  136;   rev'g  s.  c.  45  Fed. 

^'  Ante,  §  2562.  Rep.  598. 
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station  beyond,  the  conductor  is  justified  in  ejecting  him.^^^  Where 
a  street  railway  passenger,  through  his  own  negligence,  concurring 
with  that  of  an  agent  of  the  company,  procures  a  transfer  intended 
for  another  line,  instead  of  the  line  on  which  he  wishes  to  continue 
his  journey,  and  presents  the  ticket  and  it  is  refused  by  the  conductor, 
and  he  is  thereupon  ejected  for  refusal  to  pay  fare,  but  without  un- 
necessary force  or  violence,  he  can  not  recover  damages. ^^*  But  if 
the  passenger  gets  on  the  wrong  train  without  his  own  fault,  and, 
under  the  rule  of  the  company,  is  ejected  by  its  servants  at  a  station 
other  than  the  destination  called  for  by  his  ticket,  he  may  recover 
all  damages  proximately  resulting  from  the  fact  of  his  ejection.  ^^^ 

§  3229.    The  Law  on  this  Subject  Restated. — It  is  believed  that 
the  law  on  this  subject  may  be  summed  up  as  follows: — If  the  pas- 


''^^  Logan  V.  Hannibal  &c.  R.  Co., 
77  Mo.  663.  Similarly,  it  has  been 
held  that  where  a  train  is  scheduled 
to  stop  only  at  certain  designated 
stations,  and  a  passenger  holds  a 
ticket  to  a  point  at  which  it  will  not 
stop,  the  conductor,  upon  discover- 
ing that  fact,  has  the  right  to  stop 
the  train  soon  after  it  has  left  the 
starting  place,  and  require  the  pas- 
senger to  leave  it,  if  he  refuses  to 
pay  a  sum  which,  in  addition  to 
his  ticket,  will  pay  his  fare  to 
the  first  stopping  place:  Atchison 
&c.  R.  Co.  V.  Gants,  38  Kan.  608; 
s.  c.  17  Pac.  Rep.  54.  In  such  a 
case  the  railway  company  is  not 
bound  to  carry  the  passenger  to  the 
next  station,  where  the  fact  of  his 
boarding  the  wrong  train  is  due  to 
his  negligence;  and  if  he  does  not 
request  to  be  carried  to  the  next 
station  or  offer  to  pay  fare  thereto, 
but  gets  off  the  train  when  it  is 
stopped  by  the  conductor  for  the 
purpose  between  stations,  he  does 
not  thereby  acquire  the  right  to 
maintain  an  action  for  damages: 
Missouri  &c.  R.  Co.  v.  Dawson,  10 
Tex.  Civ.  App.  19;  s.  c.  29  S.  W.  Rep. 
1106. 

^*  Carpenter  v.  Washington  &c.  R. 
Co.,  121  U.  S.  474;  s.  c.  30  L.  ed. 
1015. 

""Chicago  &c.  R.  Co.  v.  Spirk,  51 
Neb.  167;  s.  c.  7  Am.  &  Eng.  Rail. 
Cas.  (N.  S.)  205;  70  N.  W.  Rep.  926; 
Pittsburgh  &c.  R.  Co.  v.  Reynolds, 
55  Ohio  St.  370;  s.  c.  45  N.  E.  Rep. 
712 ;  37  Ohio  L.  J.  41.  But  it  has  been 
held  no  defense  in  favor  of  a  rail- 
'•oad  company  wrongfully  ejecting  a 


passenger,  that  the  train  from  which 
he  was  expelled  was  a  freight  train, 
where  it  was  a  train  on  which  pas- 
sengers were  customarily  carried 
and  invited  to  travel:  Eddy  v.  Rider, 
79  Tex.  53;  s.  c.  15  S.  W.  Rep.  113. 
It  has  been  held  that  a  railroad 
company  can  not  avoid  liability  for 
the  wrongful  ejection  from  a  train 
of  one  intending  to  take  passage 
thereon,  by  the  person  in  charge 
thereof,  on  the  ground  that  the 
train  and  train  hands  had  been  let 
to  the  latter  for  the  purpose  of  run- 
ning an  excursion:  Chesapeake  &c. 
R.  Co.  V.  Osborne,  97  Ky.  112;  s.  c. 
16  Ky.  L.  Rep.  815;  30  S.  W.  Rep. 
21.  The  court  reasoned  that  public 
policy  and  the  law  alike  forbid  that 
a  railway  company  should  be  al- 
lowed to  place  its  road,  cars  and 
employes  under  the  control  of  a 
stranger  for  such  purpose,  and  thus 
evade  liability  for  the  wrongs  done 
by  such  person  (substantially  the 
language  of  the  court).  The  passen- 
ger was  ejected  in  such  a  manner  as 
to  cause  him  bodily  injury. 
Where  a  passenger  had  purchased  a 
ticket  at  a  reduced  price  for  a  con- 
tinuous trip  by  a  particular  train, 
and  got  upon  the  wrong  train  by 
reason  of  the  misdirection  of  an  em- 
ploy6  of  the  company,  and  was  put 
off  by  the  conductor  of  that  train,  it 
was  held  that  he  was  entitled  to  pro- 
ceed on  the  right  train  when  it 
should  come  along,  and  that  the 
company  was  liable  in  damages  for 
his  ejection  therefrom:  Elliott  v. 
New  York  &c.  R.  Co.,  53  Hun  (N.  Y.) 
78;  s.  c.  24  N.  Y.  St.  Rep.  835. 
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senger  has  got  upon  the  wrong  train  by  his  own  fault  or  mistake,  lie 
must  do  whatever  is  necessary  in  view  of  the  circumstances,  and  under 
the  reasonable  rules  of  the  company,  to  entitle  him  to  ride  on  that 
train,  in  default  of  which  he  may  be  lawfully  put  off,  at  a  safe  and 
suitable  place,  and  without  employment  of  unnecessary  force;  but  if 
he  has  got  upon  the  wrong  train  through  the  mistake  or  default  of 
the  company,  he  may  insist  upon  his  right  to  ride  thereon,  in  pur- 
suance of  the  terms  of  his  contract,  and  if  he  is  put  off,  may  recover 
damages  for  the  ejection. ^^^  Other  courts,  yielding  to  a  doctrine 
which  in  another  paragraph^^'  the  author  has  characterized  as 
"slavish,"  hold  that  where  a  ticket  agent  or  other  agent  of  the  railway 
company  has  by  mistake  induced  the  passenger  to  take  the  wrong 
train,  and  he  is  expelled  therefrom,  he  can  only  recover  damages 
for  the  breach  of  contract,  and  not  for  the  tort  involved  in  the  ex- 
pulsion.^^^  But  such  an  action  may  well  be  treated  as  an  action  for 
a  tort,  and  the  injured  passenger  may  recover  damages  for  the  sense 
of  humiliation  and  mental  anguish  which  the  wrong  of  the  company 
has  visited  upon  him.^^° 

§  3230.  Ejection  because  Train  does  not  Stop  at  the  Place  Called 
For  by  the  Passenger's  Ticket. — ^We  have  also  seen  that,  in  the  ab- 
sence of  statutory  prohibitions,  a  railway  carrier  may  adopt  regula- 
tions providing  that  some  of  its  passenger  trains  shall  not  stop  at 
designated  stations  or  places,  and  that  it  is  the  duty  of  an  intending 
passenger,  before  boarding  a  train,  to  ascertain  that  it  does  stop  at 
the  station  called  for  in  his  ticket. ''"  Prom  this  it  follows  that 
where  the  passenger  has  omitted  to  inquire  whether  a  particular  train 
stops  at  the  destination  called  for  by  his  ticket,  but  boards  the  train, 
and  upon  discovering  that  it  does  not  stop  at  that  place,  refuses  to  pay 
additional  fare  to  the  station  at  which  it  does  first  stop,  and  is  there- 
upon expelled  without  violence, — ^he  has  no  action  for  damages  against 
the  company.^"^ 

»='»  Evansvllle  &c.  R.  Co.  v.  Gates,  (Ky.),  52  S.  W.  Rep.  1067  (not  to  be 

14  Ind.  App.  172;  s.  c.  41  N.  E.  Rep.  off.  rep.). 

712;    Pittsburgh  &c.  R.  Co.  v.  Rey-  =^»Hot  Springs  R.  Co.  v.  Deloney, 

nolds,  55  Ohio  St.  370;  s.  c.  45  N.  B.  65  Ark.  177;  s.  c.  45  S.  W.  Rep.  351 

Rep.  712;    37  Ohio  L.  J.  41;    Balti-  (mistake  of  ticket  agent  in  making 

more  &c.  R.  Co.  v.  Worman,  12  Ind.  out  ticket  caused  expulsion). 

App.  494;    s.  c.  40  N.  E.  Rep.  751;  "^  Ante,  §§  2561,  2562. 

South  &c.  Alabama  R.  Co.  v.  Huff-  »»  Noble  v.  Atchison  &c.  R.  Co.,  4 

man,  76  Ala.  492;  s.  c.  52  Am.  Rep.  Okla.  534;   s.  c.  46  Pac.  Rep.  483;  5 

349;  Noble  v.  Atchison  &c.  R.  Co.,  4  Am.  &  Eng.  Rail.  Cas.   (N.  S.)  309. 

Okla.  534;  s.  c.  46  Pac.  Rep.  483;   5  The  evidence  tended  to  show  that 

Am.  &  Eng.  Rail.  Cas.  (N.  S.)  309.  the    following   colloquy   took   place 

^  Ante,  §  3201,  note;  et  passim.  between  the  passenger  and  the  tick- 

■^  Spink  V.  Louisville  &c.  R.  Co.  et  agent:      "How  long  before  the 
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§  3231.  Expulsion  of  Passengers  who  have  been  Carried  beyond 
their  Destination. — If  a  passenger  has  been  carried  beyond  his  des- 
tination by  the  fault  of  the  railway  company,  he  can  not  lawfully  be 
expelled  from  the  train  of  the  company;  but  it  is  the  duty  of  the 
company  to  convey  him  back  to  his  destination,  or  to  provide  for 
doing  so,  as  well  as  it  reasonably  can.  To  compel  the  passenger  to 
leave  the  train  after  it  has  passed  his  destination,  under  compulsion 
of  the  train  officials,  without  providing  for  taking  him  back,  gives 
him  a  right  of  action  for  damages. ^^^  Where  a  girl  eight  years  of 
age,  riding  upon  a  railway  train  without  an  attendant,  was  carried 
about  a  mile  beyond  her  destination,  and  then  put  off  at  a  place  with 
which  she  was  not  familiar,  where  a  child  so  young  would  naturally 
be  frightened  by  her  situation  and  surroundings,  and  attempted  to 
walk  back  along  the  track  to  the  station,  it  was  held  that  she  was 
entitled  to  recover  damages  for  the  fright,  consequent  sickness,  and 
the  trouble,  inconvenience,  peril  and  fatigue  of  the  necessitated  return 
to  the  station  beyond  which  she  had  been  carried.^^^  In  the  absence 
of  a  statute  prohibiting  a  railway  carrier  of  passengers  from  ejecting 
persons  at  places  other  than  regular  stations,  it  has  been  held  that, 
where  a  passenger  is  carried  beyond  his  destination  while  asleep,  he 
is  not  entitled  to  a  free  passage  to  the  next  station,  and  if  he  refuses 
to  pay  additional  fare  thereto,  he  may  be  ejected.'^* 

north  bound  passenger  train  is  was  readied;  that  he  had  been  ad- 
due?"  "Eight  or  ten  minutes."  monished  by  the  conductor  not  to  go 
"Will  you  please  let  me  have  a  asleep;  that  the  station  was  prop- 
ticket  for  Lawrie?"  (the  intended  erly  announced,  and  the  train 
destination  of  the  passenger),  stopped  there;  that,  upon  discover- 
Whereupon  the  ticket  was  sold  to  ing  that  he  had  been  carried  past 
the  passenger.  This  was  held  not  the  station,  the  plaintiff  asked  the 
sufficient  to  sustain  an  allegation  of  conductor  to  stop  the  train,  which 
a  contract  between  the  passenger  he  refused  to  do  until  it  reached  a 
and  the  railway  company,  that  the  station  thirteen  miles  beyond.  The 
first  passenger  train  to  arrive  plaintiff  was  told  to  get  off  at  this 
should  stop  at  Lawrie,  although  the  point,  which  he  did;  and,  after  wait- 
first  train  stopping  there  was  not  ing  three  hours  after  midnight  for 
due  at  the  station  where  the  ticket  a  train  to  carry  him  back,  started 
was  sold  until  an  hour  after  the  to  walk.  It  was  held,  that  any  dam- 
time  when  it  was  sold:  Noble  v.  age  plaintiff  received  was  the  result 
Atchison  &c.  R.  Co.,  4  Okla.  534;  s.  of  his  own  negligence,  and  not  that 
c.  46  Pac.  Rep.  483;  5  Am.  &  Bng.  of  the  railroad  company:  Houston 
Rail.  Cas.  (N.  S.)  309.  &c.  R.  Co.  v.  Cohn,  22  Tex.  Civ.  App. 

•^Dave  V.  Morgan's  R.  &c.  Co.,  47  11;  s.  c.  53  S.  W.  Rep.  698.    Whether 

La.  An.  576;  s.  c.  17  South.  Rep.  128.  a  railway  company  will  become  lia- 

'"  East   Tennessee   &c.   R.   Co.   v.  ble  in  damages  for  the  consequences 

Lockhart,  79  Ala.  315.  visited  upon  a  drunken  passenger, 

»"  Texas  &c.  R.  Co.  v.  James,  82  by  carrying  him  beyond  his  station, 

Tex.  306;  s.  c.  15  L.  R.  A.  347;   18  and  then  putting  him  off  the  train, 

S.  W.  Rep.  589.     In  an  action  for  will  depend  upon  a  variety  of  cir- 

ejecting  a  passenger  from  a  railroad  cumstances,  and  there  seems  to  be 

train,  it  appeared  that  the  plaintiff  no   settled  rule  on  the  subject,  as 

was    asleep    when    the    station    at  will  appear  from  the  cases  exam- 

whlch  he  should  have  changed  cars  ined    in   the   margin.    There   is   a 
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Subdivision  3.    Expulsion  of  Passengers  for  Causes  Connected  with 
their  Character,  Condition,  or  Conduct. 


Section 

3234.  Expulsion  of  drunken,  sick,  or 

insane  passengers. 

3235.  Removal    of    sick    passengers 

and  passengers  affected  with 
contagious  diseases. 

3236.  Expulsion   of   disorderly  pas- 

sengers. 

3237.  What  disorderly  conduct  will 

and   what  will   not  justify 
such  expulsion. 


Section 

3238.  Expulsion  of  passenger  for  re- 

fusing   to    pay    fare    until 
seated. 

3239.  Ejection  for  refusing  to  obey 

reasonable  rules  of  carrier. 

3240.  Ejecting  negroes  from  sleep- 

ing cars. 

3241.  Expelling  persons  from  carri- 

er's stations,  waiting-rooms, 
etc. 


§  3234.    Expulsion  of  Drunken,  Sick,  or  Insane  Passengers. — As 

already  seen,^'°  the  carrier  of  passengers  stands  under  a  species  of 
police  duty  of  protecting  his  passengers  from  assaults  or  annoyances  at 
the  hands  of  other  passengers.  In  the  exercise  of  this  duty  he  has  the 
right  to  refuse  to  carry,  or  to  remove  from  his  vehicle,  any  passenger 
who  is  so  intoxicated  that  his  conduct  will  be  likely  to  endanger  other 
passengers,  or  to  subject  them  to  undue  annoyance.^^*    A  railroad 


holding  to  the  effect  that  where  a 
passenger  was  notified  that  the  train 
had  reached  his  destination,  but  re- 
fused to  get  off,  and  the  conductor 
carried  him  on  because  he  was  so 
drunk  that  the  conductor  did  not 
dare  to  leave  him^  and  on  the  next 
day  he  boarded  a  train  to  return  to 
his  destination,  and  refused  to  pay 
fare  thereon,  and  was  ejected,  he 
could  not  recover  damages  for  such 
ejection:  Louisville  &c.  R.  Co.  v. 
Lewis,  14  Ky.  L.  Rep.  770;  s.  c.  21 
S.  W.  Rep.  341  (not  to  be  off.  rep.). 
If  a  railroad  company  accepts  a 
drunken  man  as  a  passenger,  negli- 
gently carries  him  beyond  his  desti- 
nation, and  puts  him  off  on  a  cold 
and  stormy  night  at  another  sta- 
tion, where  he  gropes  about  endeav- 
oring to  find  shelter,  and  finally 
dies  from  exposure,  it  becomes  lia- 
ble to  pay  damages  for  causing  his 
death:  Hang  v.  Great  Northern  R. 
Co.,  8  N.  D.  23;  s.  c.  77  N.  W.  Rep. 
97;  42  L.  R.  A.  664;  5  Am.  Neg.  Rep. 
467;  12. Am.  &  Eng.  Rail.  Cas.  (N. 
S.)  25;  citing  Louisville  &c.  R.  Co. 
V.  Johnson,  108  Ala.  62;  s.  c.  31  L.  R. 
A.  372;  19  South.  Rep.  51.  Quite 
opposed  to  this  decision  is  that  of 
another  court  in  a  case  where  a 
drunken  passenger,  owing  to  his 
helpless  condition,  had  been  carried 
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beyond  his  destination,  not  knowing 
enough  either  to  pay  additional  fare 
or  to  get  off,  and  was  removed  by 
the  train  hands  from  the  train,  and 
placed  on  the  ground,  a  short  dis- 
tance from  the  track,  from  which 
place  he  strayed  upon  the  track, 
where  he  was  killed  by  another 
train,  whose  trainmen  did  not  and 
could  not  see  him  in  time  to  avert 
the  injury,  but  did  all  in  their 
power  to  stop  the  train  after  seeing 
him, — and  it  was  held  that  the  com- 
pany was  not  liable:  McClelland  v. 
Louisville  &c.  R.  Co.,  94  Ind.  276. 

'^Ante,  §  3083,  et  seq. 

^"'Ante,  §§  2542,  3092;  Edgerly  v. 
Union  St.  R.  Co.,  67  N.  H.  312;  s.  c. 
36  Atl.  Rep.  558;  Vinton  v.  Middle- 
sex R.  Co.,  11  Allen  (Mass.)  304;  s. 
c.  87  Am.  Dec.  714;  Murphy  v.  Union 
R.  Co.,  118  Mass.  228,  230;  Louisville 
&c.  R.  Co.  V.  Logan,  88  Ky.  232;  s.  c. 
3  L.  R.  A.  80;  Gulf  &c.  R.  Co.  v. 
Adams,  3  Wills.  (Tex.  App.  Civ. 
Cas.)  493;  Railway  Co.  v.  Valle- 
ley,  32  Ohio  St.  345;  s.  c.  30  Am. 
Rep.  601.  That  a  drunken  passen- 
ger who  is  peaceable,  but  who  is 
nevertheless  kicked  off  the  platform, 
and  injured,  may  recover  damages, 
— see  Texas  &c.  R.  Co.  v.  Edmond 
(Tex.  Civ.  App.),  29  S.  W.  Rep.  518 
(no  off.  rep.). 
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company  will  be  liable  for  injuries  to  a  drunken  passenger,  caused  by 
their  ejecting  him  from  their  train  under  such  conditions  and  cir- 
cumstances as  would  necessarily  expose  him  to  great  peril  of  life  or 
bodily  harm.^^'  And  the  same  rule  holds  in  the  case  of  sick  passen- 
ggj.g^s38  Qp  insane  passengers.^"^  But  the  act  of  a  conductor  in  re- 
quiring a  drunken  man  to  leave  the  train  for  non-payment  of  fare, 
did  not  render  the  company  liable  for  the  death  of  the  man  from 
exposure,  where  the  conductor  had  no  reason  to  believe  the  man  was 
unable  to  find  his  way  to  the  nearest  house  or  to  the  railroad  station, 
or  to  his  father's  house,  which  was  not  far  away.^^"  But,  in  the  ex- 
ercise of  this  duty,  he  must  proceed  with  caution,  and  with  a  reason- 
able regard  for  the  safety  of  the  passenger.  Where  a  passenger  on  a 
street  car,  after  having  ridden  a  considerable  distance  without  any 
misbehavior,  was  stricken  with  apoplexy,  and  the  driver,  supposing 
him  to  be  drunk,  put  him  o£E  the  car,  and  abandoned  him  in  a  help- 
less condition  on  the  street,  on  a  raw,  drizzling  day,  and  made  no 
effort  to  procure  any  attention  for  him, — it  was  held  that  the  com- 
pany was  liable  for  the  damages  resulting  to  him  from  such  mal- 
treatment.^*^ If  the  expulsion  of  a  drunken  passenger  is  made  at 
a  place  where  there  is  no  reasonable  ground  for  believing  that  he 
will  be  exposed  to  special  danger,  the  company  will  not  be  liable  for 
the  expulsion,  although  another  passenger  may  volunteer  an  opinioni 
that  his  physical  or  mental  condition  is  such  that  he  will  be  exposed 
to  unnecessary  danger.'*^ 

§  3235.  Removal  of  Sick  Passengers  and  Passengers  Affected  with 
Contagious  Diseases. — In  the  exercise  of  the  police  duty  already 
spoken  of,'*^  it  is  the  duty,  and  consequently  the  right  of  the  carrier, 
to  remove  from  his  vehicle  any  passenger  whose  condition,  from  sick- 
ness or  otherwise,  is  such  as  to  be  likely  to  endanger  the  safety,  the 
health,  or  even  the  reasonable  comfort,  of  other  passengers.^**  In 
every  such  case  the  carrier  must  act  reasonably,  according  to  the  ap- 
pearances of  danger  which  present  themselves  to  him;  and  if  he  so 

■="  Louisville  &c.  R.  Co.  v.   John-  112  N.  C.  709;  s.  c.  19  L.  R.  A.  327; 

son,  108  Ala.  62;   s.  c.  31  L.  R.  A.  16  S.  E.  Rep.  768. 

372;   19  South.  Rep.   51;   Louisville  '^  Conolly  v.  Crescent  City  R.  Co., 

&c.  R.  Co.  v.  Sullivan,  81  Ky.  624;  41  La.  An.  57;   s.  c.  6  South.  Rep. 

Railway  Co.  v.  Valleley,  32  Ohio  St.  526. 

345;  Central  R.  Co.  v.  Glass,  60  Ga.  ^^Roseman  v.  Carolina  &c.  R.  Co., 

441;    Gill  V.  Rochester  &c.  R.   Co.,  112  N.  C.  709;  s.  c.  19  L.  R.  A.  327; 

37  Hun  (N.  Y.)  107.,  52  Am.  &  Eng.  Rail.  Cas.  638;  16  S. 

^  Conolly  V.  Crescent  City  R.  Co.,  E.  Rep.  766. 

41  La.  An.  57;  s.  c.  3  L.  R.  A.  133.  ^^  Ante,  §  3083,  et  seq. 

"» Atchison  &c.  R.  Co.  v.  Weber,  ="  Conolly  v.  Crescent  City  R.  Co., 

33  Kan.  543;  s.  c.  52  Am.  Rep.  543.  41  La.  An.  57;    s.  c.  5  South.  Rep. 

"oRoseman  v.  Carolina  &c.  R.  Co.,  259;  3  L.  R.  A.  153. 
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acts,  he  will  not  incur  a  liability  because  it  may  turn  out  that  he  was 
mistaken.  It  has  been  held  that  a  railway  carrier  rightfully  re- 
moves from  his  train  a  passenger  who  breaks  out  with  eruptions,  of 
such  a  character  as  to  indicate,  according  to  the  best  medical  advice 
obtainable,  that  the  passenger  is  afflicted  with  smallpox,  although  it 
may  turn  out  that  the  carrier  is  mistaken  in  his  belief.'*"  On  the 
other  hand,  the  carrier  must,  under  such  circumstances,  act  reason^ 
ably  toward  the  afflicted  passenger.  He  can  not,  without  incurring 
a  legal  liability,  exercise  the  right  of  removal  arbitrarily  and  in- 
humanly, or  without  making  due  provision  for  the  safety  and  well- 
being  of  the  ejected  passenger.'*"  It  is,  for  example,  his  duty,  on 
removing  a  passenger  afflicted  with  a  contagious  disease,  to  put  him 
ofE  at  some  place  where  he  can  find  accommodations  and  medical  at- 
tendance, or  where  there  is  reasonable  ground  to  believe  he  can  do 


§  3236.  Expulsion  of  Disorderly  Passengers. — In  the  exercise  of 
the  police  duty  already  spoken  of,'*^  it  is  not  only  the  right,  but  the 
duty  of  the  carrier,  to  expel  from  his  vehicle  passengers  who  have 
become  so  disorderly,  through  drunkenness  or  otherwise,  that  their 
conduct  seriously  disturbs  or  endangers  the  other  passengers;  and 
the  fact  that  the  carrier  has  permitted  a  drunken  person  to  go  upon 
his  vehicle  does  not  deprive  him  of  the  right  to  expel  him  in  case 
he  becomes  disorderly.'*"  Accordingly,  it  has  been  well  held  that  a 
passenger  upon  a  railway  train,  who  refuses  to  pay  his  fare,  and  also 
uses  profane  and  obscene  language,  loses  all  right  to  remain  in  the 
car,  and  may  be  ejected  at  any  point  on  the  railroad  where  he  will  be 
reasonably  safe;'""  though  a  passenger  who  becomes  disorderly  and 
uses  obscene,  profane  or  vulgar  language  in  the  hearing  of  other  pas- 
sengers, does  not  acquire  the  right  to  remain  on  the  carrier's  vehicle, 

""  Paddock  v.  Atchison  &e.  R.  Co.,  Bidson  v.  Southern  R.  Co.,  1  Miss. 

37  Fed.  Rep.  841;  s.  c.  4  L.  R.  A.  231.  Dec.    (No.  20)   176;    s.  c.  23  South. 

="Conolly  V.  Crescent  City  R.  Co.,  Rep.  369;  11  Am.  &  Eng.  Rail.  Cas. 

41  La.  An.  57;    s.  c.  5  South.  Rep.  (N.  S.)  832.    In  the  above  case,  there 

259;  3  L.  R.  A.  133.  is  no  ofiBcial  report,  nor  is  there  an 

"*'  Paddock  v.  Atchison  &c.  R.  Co.,  opinion.    The  facts  are  stated,  and 
37  Fed.  Rep.  841;  s.  c.  4  L.  R.  A.  231.  there    is    a    memorandum    opinion. 
Where  a  passenger,  while  very  sick,  stating  that,  on  the  facts,  to  direct  a 
was  ejected   from  a  railway  train  verdict    for    defendant    was    error, 
at   a    station    two    miles   from    the  and  ordering  a  new  trial, 
point  of   his   destination,   and   was  '^^  Ante,  §§  3083,  3092. 
supported    by   the    conductor,    who  ™  Louisville  &c.  R.  Co.  v.  Logan, 
ejected    him,    until    the    train    had  88  Ky.  232;  s.  c.  10  Ky.  L.  Rep.  798; 
moved  out  of  the  way,  when  he  was  10  S.  W.  Rep.  655. 
left  to   himself   and   fell   upon   the  ""Louisville  &c.   R.   Co.   v.   John- 
track,  where  he  was  found  dead  the  son,  92  Ala.  204;  s.  c.  9  South.  Rep. 
next  morning, — it  was  held  that  the  269. 
company  was  liable  for  his  death: 
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from  the  mere  fact  that  he  has  paid  his  fare.^^^  So,  as  already 
seen,^^^  it  is  the  right  and  duty  of  a  carrier  of  passengers  to  enforce 
order  upon  his  vehicle;  and  to  this  end  it  is  his  right  and  duty  to 
eject  therefrom  any  passenger  who  by  indecent  or  obscene  language, 
or  violent,  boisterous  or  offensive  conduct,  causes  or  threatens  danger, 
discomfort  or  annoyance  to  other  passengers.^^^ 

§  3237.  What  Disorderly  Conduct  will  and  what  will  not  Justify 
Such  Expulsion. — Upon  the  question  what  improper  or  disorderly 
conduct  will  be  sufficiently  dangerous,  annoying  or  aggravating  to 
other  passengers  to  justify  the  removal  of  the  passenger,  there  is,  of 
course,  difficulty  in  particular  cases;  but  it  has  been  held  that  a  re- 
moval is  justifiable  where  the  passenger,  without  suffiicient  provoca- 
tion or  improper  conduct  on  the  part  of  the  conductor,  angrily  calls 
him  a  liar  in  the  presence  and  hearing  of  other  passengers  ;^^*  or 
where  a  drunken  and  boisterous  passenger  follows  the  conductor  from 
one  car  to  another  with  a  knife,  threatening  to  kill  him,  and  causing 
general  excitement  among  the  passengers,  and  who,  after  being  locked 
in  the  smoking  car,  pulls  the  bell  rope,  causing  the  train  to  stop, — 
the  ejection  having  been  preceded  by  the  refunding  of  his  fare,  al- 
though it  was  night,  though  the  weather  was  not  cold  or  inclement ; — 
nor  did  the  fact  that  he  was  run  over  during  the  night  and  killed  by 
another  train,  make  the  company  which  ejected  him  liable  in  dam- 
^ggg  .366  Qj,  -^^rhere  a  passenger,  in  violation  of  the  rules  of  the  company, 

^'Peavy  v.  Georgia  R.  Co.,  81  Ga.  101  N.  Y.  367;  s.  c.  2  Cent.  Rep.  423. 

485;    s.   c.   8    S.   B.   Rep.    70.     Tlie  No  liability  for  ejecting  a  passenger 

right  to  remove  a  disorderly  passen-  for  failing  to  comply  with  a  rule  of 

ger  without  arresting  him,  being  a  a   railroad   company  that  no   train 

right  which  exists  at  common  law,  should  enter  the  Cherokee  outlet  for 

was  not  taken  away  by  a  statute  of  six  hours  before  noon  of  the  day  on 

Massachubetts  (Mass.  Pub.  Stat.,  ch.  which  it  was  opened  for  settlement, 

103,  §  18),  which  provides  that  rail-  and  that  the  trains  before  entering 

road  police  officers  may  arrest  and  should    be    stationed    at    the    edge 

remove  such  passenger  to  the  bag-  thereof   thirty   minutes   before   the 

gage  car,  or  other  suitable  place  of  hour  of  opening,  and  should  not  be 

detention.     But  the  removal  of  such  entered  by  passengers  earlier  than 

a  passenger  from  a  passenger  car,  thirty  minutes  before  such  hour,  the 

without  arresting  him,  and  placing  rule  having  been  adopted  to  give  ef- 

him  in  the  baggage  car  to  carry  him  feet  to  a  similar  order  of  the  Secre- 

to  his  destination,   may  be,   under  tary  of  War,  and  being  reasonable: 

particular    circumstances,    reasona-  Decker  v.   Atchison   &c.   R.   Co.,    3 

ble  and  proper  conduct  on  the  part  Okla.  553;  s.  c.  2  Am.  &  Eng.  Rail, 

of  a  railroad  company,  and  will  not  Cas.  (N.  S.)  118;  41  Pac.  Rep.  610. 
render  it  liable  for  assault  or  false        ^  Eads  v.  Metropolitan  R.  Co.,  43 

imprisonment:    Sullivan  v.  Old  Col-  Mo.  App.  536. 

ony  R.  Co.,  148  Mass.  119;  s.  c.  1  L.        ^=  Louisville  &c.  R.  Co.  v.  Logan, 

R.  A.  513;  18  N.  E.  Rep.  678.  88  Ky.  232;  s.  c.  10  Ky.  L.  Rep.  798; 

'''Ante,  §  3092.  10  S.  W.  Rep.  655. 

="' Pease  v.  Delaware  &c.  R.  Co., 
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occupied  more  than  one  seat,  to  the  inconvenience  of  other  passengers, 
and  upon  the  conductor  attempting  to  enforce  the  rule,  drew  his  pistol 
and  rudely  displayed  it  in  the  presence  of  the  other  passengers.'"" 
On  the  other  hand,  improper  language  toward  the  conductor  of  a 
railway  train,  provoked  by  a  false  charge  of  refusing  to  pay  his  fare, 
which  the  passenger  had  already  paid,  was  held  not  sufficient  to  war- 
rant his  expulsion,  although  heard  by  other  passengers,  including  a 
lady.'"*^  ISTor  did  the  fact  that  a  passenger  on  a  street  car  used  vulgar 
and  indecent  language,  in  a  tone  of  voice  sufficiently  loud  to  attract  the 
attention  of  other  passengers,  justify  his  expulsion,  in  the  opinion  of 
another  court,  where  the  language  used  and  the  loudness  of  his  utter- 
ances did  not  in  fact  disturb  and  annoy  the  other  passengers.'^*  A 
passenger  lawfully  in  the  vehicle  of  a  carrier,  who  has  paid  his  fare, 
and  acquired  the  right  to  be  carried,  and  who  has  not  in  any  way  for- 
feited that  right,  has,  according  to  one  view,  the  clear  right  to  make 
reasonable  resistance  to  an  attempt  by  the  servants  of  the  carrier 
wrongfully  to  remove  him  from  the  vehicle, — for  example,  by  holding 
on  to  the  seats, — and  the  carrier  becomes  liable  for  any  physical  in- 
juries visited  upon  him,  which  are  incidental  to  such  resistance.^"® 

§  3238.  Expulsion  of  Passenger  for  Refusing  to  Pay  Fare  until 
Seated. — The  contract  of  a  railway  carrier  is  to  furnish  the  passenger 
with  a  seat,  as  well  as  with  mere  transportation,  and  it  is  said  that 
such  a  carrier  can  not  require  the  payment  of  fare  until  it  has  fur- 
nished both.'"^  The  logical  outcome  of  this  doctrine  would  seem  to 
be  that  the  passenger  is  not  hound  to  pay  fare,  after  having  entered 
the  train,  until  he  is  provided  with  a  seat;  and  it  has  been  held  that 
if  he  does  not  discover  that  there  is  no  seat  available  for  his  use  until 
the  train  has  attained  a  high  rate  of  speed,  he  can  not  be  ejected  for 
refusing  to  pay  fare  on  that  ground,  until  the  train  reaches  a  regular 
station  on  the  road.'"^ 

="Gulf    &c.    R.    Co.    V.    Moody,    3  85  Tenn.  627;   s.  c.  4  Am.  St.  Rep. 

Tex.  Civ.  App.  622;    s.  c.  22  S.  W.  776;  4  S.  W.  Rep.  5. 

Rep.  1009.  '"'  Hardenbergh  v.  St.  Paul  &o.  R. 

""Louisville  &c.  R.  Co.  v.  Wolfe,  Co.,  39  Minn.  3;  s.  c.  12  Am.  St.  Rep. 

128  Ind.  347;  s.  c.  27  N.  E.  Rep.  606.  610;    38  N.  W.  Rep.   625.     Another 

^  Chicago  &c.  R.  Co.  v.  Pelletier,  court,  while  maintaining  the  propo- 

134  111.  120;  s.  c.  24  N.  B.  Rep.  770.  sition  that  the  passenger  can  not  be 

"'"'  Louisville  &c.  R.  Co.  v.  Wolfe,  compelled  to  pay  fare  without  being 
128  Ind.  347;  s.  c.  27  N.  B.  Rep.  606.  furnished  with  a  seat,  nevertheless 
Contra,  South  Florida  &c.  R.  Co.  v.  immediately  advanced  the  centra- 
Rhodes,  25  Fla.  40;  s.  c.  5  South,  dictory  proposition  that,  by  accept- 
Rep.  633;  3  L.  R.  A.  733.  ing    the    transportation    without    a 

'""  Memphis  &c.  R.  Co.  v.  Benson,  seat,  the  passenger  waives  his  right 
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§  3239.  Ejection  for  Refusing  to  Obey  Reasonable  Rules  of  the 
Carrier. — Clearly,  a  passenger  may  be  ejected  from  the  vehicle  of  the 
carrier  by  reason  of  his  refusal  to  obey  a  reasonable  rule  established 
by  the  carrier,  of  which  he  has  received  due  notice.  For  example,  he 
may  be  ejected  because  of  having  with  him  parcels  or  packages  of 
merchandise^  which  he  has  no  right  to  carry  under  a  rule  of  the  com- 
pany which  has  been  communicated  to  him,  no  unnecessary  force  be- 
ing used  in  such  ejection.^'^*  In  such  cases,  it  is  the  right  of  the  car- 
rier to  remove  the  passenger  and  also  his  packages,  using  no  unneces- 
sary force;  but  the  carrier  has  no  right  to  take  the  packages  away 
from  him  forcibly.^^* 

§  3240.  Ejecting  Negroes  from  Sleeping  Cars. — It  has  been  held 
that  a  sleeping  car  company  is  liable  for  ejecting  a  negro  from  a  sleep- 
ing car  occupied  by  whites,  in  which  he  has  secured  a  berth  outside 
the  State,  without  providing  for  him  another  like  conveyance,  thus 
compelling  him  to  ride  on  an  ordinary  car,  under  the  Texas  statute 
requiring  separate  but  equal  accommodations  to  be  provided  for 
whites  and  blacks;  and  it  is  immaterial  that  the  sleeping  car  com- 
pany has  a  contract  with  the  railroad  company  hauling  its  cars,  which 
prevents  such  statutory  requirement  for  separate  but  equal  accom^ 
modations  from  being  carried  out.^°° 

§  3241.  Expelling  Persons  from  Carrier's  Stations,  Waiting-Rooms, 
etc. — The  standards  of  civilization  had  not,  in  the  year  1881,  reached 
such  a  grade  in  Michigan  as  to  make  it  lawful  for  a  railway  station 


to  a  seat, — this  being  the  meaning,  crowded   car  until   after  the  train 

though    not    the    language    of    the  had   started,   and   refused  either  to 

court, — so   that   he   may   be   ejected  surrender   his   ticket  or  to   go   for- 

if   he   refuses   to   pay   fare    on   the  ward  into  the  smoking  car,  where 

ground  that  he  is  not  furnished  with  there  was  room,  whereupon  the  con- 

a  seat.    His  remedy,  when  refused  ductor  ejected  him  from  the  train, 

a  seat,  is  said  to  be  to  leave  the  it  was  held  that  he  had  no  right  of 

train,    and    then    sue   the    railroad  action    against    the    railroad    com- 

company  for  damages  for  a  breach  pany:     Memphis  &c.  R.  Co.  v.  Ben- 

of  its  contract:     Memphis  &c.  R.  Co.  son,   85  Tenn.   627;    s.  c.  4  Am.  St. 

V.  Benson,  85  Tenn.  627;  s.  c.  4  Am.  Rep.  776;  4  S.  W.  Rep.  5. 

St.  Rep.  776;  4  S.  W.  Rep.  5.    The  '«  Bullock  v.  Delaware  &c.  R.  Co., 

court  does  not  explain  how  a  pas-  60  N.  J.  L.  24;  s.  c.  37  L.  R.  A.  417; 

senger  waives  his  right  to  a  seat  by  7   Am.    &   Eng.    Rail.    Cas.    (N.    S.) 

going    on    board    a    train    without  370;  36  Atl.  Rep.  773. 

knowing  that  there  are  no  seats,  nor  ""  Bullock  v.  Delaware  &c.  R.  Co., 

does  it  unfold  the  reasons  in  sup-  supra. 

port  of  the  theory  by  which  a  man  '^  Pullman  Palace  Car  Co.  v.  Cain, 

waives  a  right  by  insisting  upon  it.  15  Tex.  Civ.  App.  503;  s.  c.  40  S.  W. 

Under  this  theory,  where  a  passen-  Rep.  220. 
ger  remained  standing  in  an  over- 
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keeper  to  eject  a  passenger  from  the  station  for  spitting  on  the  floor.^"" 
But  a  railway  station  agent  was  justified  in  ejecting  from  the  wait- 
ing-room a  person  who  came  into  it  in  an  intoxicated  condition,  who 
conducted  himself  in  an  improper  manner,  and  who  vomited  on  the 
fJoor.^'^''  If  a  railroad  company  causes  a  passenger  to  be  unlawfully 
ejected  from  its  waiting-room,  it  is  none  the  less  liable  from  the  fact 
that  such  ejection  was  done  by  an  officer,  where  such  officer  acted 
under  the  directions  of  its  servants.'^' 

Subdivision  4.    Time,  Place  and  Manner  of  Expelling  Passengers. 

Section  Section 

3244.  Places  at  which  persons  may    3252.  Ejection  while  train  is  in  mo- 

be     ejected     from     railway  tion. 

trains.  3253.  Carrier  liable  for  using  exces- 

3245.  Ejection   at   an   Improper   or  sive  force  in  effecting  the  ex- 

dangerous  place.  pulsion. 

3246.  Expulsion  of  drunken  passen-    3254.  Force   employed   by   carrier's 

ger  at  dangerous  place.  servants   in    self-defense   or 

3247.  Times,     places,     and     circum-  in  overcoming  resistance. 

stances  where  the  expulsion  3255.  Expelling     passengers     in     a 

of  drunken  passengers  is  not  rude,  insolent  and  insulting 

unlawful.  manner. 

3248.  Injuries     to     third      persons  3256.  Untenable  decisions  upon  this 

caused  by  ejecting  drunken  question. 

persons  at  improper  places.     3257.  Questions  of  negligence,  mal- 

3249.  Statutes  regulating  this  sub-  ice,  excessive  force,  etc.,  are 

ject.  for  the  jury. 

3250.  Further  of  such  statutes.  3258.  What  the   expelled  passenger 

3251.  Such  statutes  continued.  ought  to  do  in  the  exercise 

of  reasonable  prudence. 

§  3244.  Places  at  which  Persons  may  be  Ejected  from  Railway 
Trains. — In  the  absence  of  a  statute  regulating  this  matter,  there  is 
no  obligation  at  common  law  to  eject  a  trespasser  at  one  place 
rather  than  another:  his  convenience  is  not  to  be  consulted  in  this 
matter;  but  this  is  subject  to  the  qualification  that  the  railroad 
company  does  not  acquire  the  right,  by  reason  of  his  trespass,  to  ex- 
pose him  unnecessarily  or  wantonly  to  another  injury.^""  It  follows 
that,  in  the  absence  of  a  statutory  regulation,  a  person  refusing  to  pay 
his  fare,  or  guilty  of  other  misconduct  which  entitles  the  carrier  to 


'"°  People  V.  McKay,  46  Mich.  439.  "">  Great  Western  R.  Co.  v.  Miller, 

""Chicago  &c.  R.  Co.  v.  Randolph,  19  Mich.  305;   Haley  v.  Chicago  &c. 

65  111.  App.  208.  R.  Co.,  21  Iowa  15;   Chicago  &c.  R. 

^  Rose  V.  Louisville  &c.  R.  Co.,  70  Co.   v.   Pelletier,   33    111.   App.   455; 

Miss.  725;  s.  c.  12  South.  Rep.  825.  post,  §  3307. 
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eject  him,  may  be  put  off  at  any  place,  although  not  a  station,  or  land- 
ing place,  or  a  public  highway  crossing,  where  he  is  not  exposed  to 
serious  danger  or  wanton  injury.^'"' 

§  3245.  Ejection  at  an  Improper  or  Dangerous  Place. — Although 
the  person  who  is  ejected  may  have  no  right  to  remain  upon  the 
train, — although  he  may  be  a  naked  trespasser,  stealing  a  ride, — ^yet 
this  will  not  authorize  his  expulsion  at  a  place  where  the  ejection  will 
subject  him  to  obvious  and  serious  danger.  For  example,  where  a 
railroad  company  was  in  the  habit  of  running  its  trains  over  a  bridge 
belonging  to  a  bridge  company,  and  the  fare-taker  of  the  bridge 
company  ordered  a  man  to  be  put  off  from  a  train  on  a  trestle  in  the 
dark,  because  of  his  refusal  to  pay  the  bridge  fare,  from  which 
trestle  he  fell  and  was  injured, — it  was  held  that  he  had  an  action 
for  damages  against  the  railroad  company.^''^  It  was  so  held  where 
a  conductor  expelled  from  a  train,  several  miles  from  its  home,  a 
child  so  young  as  to  be  incapable  of  taking  care  of  itself,  without 
requesting  any  one  to  attend  to  its  safety,  and  the  child  was  after- 
wards run  over  by  a  freight  train.  The  act  of  expelling  the  child 
from  the  train,  at  such  a  place,  and  under  such  circumstances,  and 
the  negligence  of  those  in  charge  of  the  freight  train  in  failing  to 
stop  the  train,  when  it  was  in  their  power  to  do  so,  but  in  running  it 
upon  the  child,  were  deemed  to  establish  negligence  on  the  part  of  the 
company,  and  to  exclude  the  conclusion  of  contributory  negligence  on 
the  part  of  the  child.^'^  Although  a  railway  company  may  rightfully 
remove  a  passenger  or  other  person  from  its  train,  yet  if  it  does  this 
at  a  place  where  the  passenger  or  person  will  be  exposed  to  serious 
danger,  it  will  be  liable  for  any  injurious  consequences  which  flow 
from  expelling  the  person  at  that  place,  which  are,  in  the  intendment 
of  law,  the  proximate  consequences  of  the  act  done,^'' — for  such  con- 

'""  Rudy  V.  Rio  Grande  &c.  R.  Co.,  8  It  has  been  held  that  a  railroad 
Utah  165;  s.  c.  12  Rail.  &  Corp.  L.  J.  company  is  liable  for  personal  in- 
124;  30  Pac.  Rep.  366;  Wyman  v.  jury  sustained  by  a  woman  who  had 
Northern  &c.  R.  Co.,  34  Minn.  210;  a  ticket  over  another  road  which 
Everett  v.  Chicago  &c.  R.  Co.,  69  she  showed  a  hrakeman  of  the  for- 
lowa  15;  Magee  v.  Oregon  &c.  Co.,  mer  company  before  entering  the 
46  Fed.  Rep.  734.  It  has  been  said  car,  but  who  was  put  off  by  the  con- 
that  whether  a  passenger  refusing  ductor  at  a  station  which  was  not  a 
to  pay  fare  can  be  lawfully  ejected  reasonably  safe  and  convenient 
between  stations  will  depend  largely  point  from  which  she  could  most 
upon  the  circumstances  of  each  par-  expeditiously  reach  a  train  on  the 
ticular  case:  Hall  v.  South  Caro-  road  over  which  she  had  her  ticket: 
Una  R.  Co.,  28  S.  C.  261;  s.  c.  5  S.  E.  Patry  v.  Chicago  &c.  R.  Co.,  82  Wis. 
Rep.  623.  408;  s.  c.  52  N.  W.  Rep.  312. 

"1  Union  R.  &c.  Co.  v.  Kallaher,        "'Cincinnati  &c.  R.  Co.  v.  Skill- 

114  111.  325.  man,  39  Ohio  St.  444;  Ham  v.  Dela- 

*"  Indianapolis  &c.  R.  Co.  v.  Pitzer,  ware»&c.  Canal  Co.,  155  Pa.  St.  548; 

109  Ind.  179;  s.  c.  4  West.  Rep.  250.  s.  c.   20  L.  R.  A.  682;    Wyman  v. 
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sequences  as,  under  the  circumstances  of  the  case,  may  and  should 
be  foreseen  by  the  conductor  as  likely  to  flow  from  his  act.^'*  Al- 
though the  company  may  rightfully  remove  the  person  from  its  train, 
yet  if,  for  the  purpose  of  doing  so,  it  selects  a  place  which  is  highly 
dangerous,  inconvenient  and  improper,  having  regard  to  the  character 
of  the  passenger,  it  may  become  liable  in  damages  for  the  injurious 
consequences  visited  upon  him  or  her.^^°  Although  the  railway  com- 
pany may  have  the  right  to  remove  a  passenger  from  its  train,  yet 
if  it  selects  for  this  purpose  a  place  of  great  danger,  such  as  a  place 
where  there  is  a  multitude  of  railway  tracks  and  switches,  and  en- 
gines and  cars,  moving  and  stationary, — and  he  is  injured,  without 
further  fault  on  his  part,  in  extricating  himself  from  the  dangerous 
situation,  the  circumstances  will  raise  such  an  implication  of  malice 
or  jvantonness  as  will  warrant  a  jury  in  visiting  upon  the  company 
punishment  by  way  of  exemplary  damages.^'"'  And  for  stronger  rea- 
sons, such  damages  may  be  given  for  an  expulsion  under  aggravated 
circumstances,  where  he  has  the  right  to  remain  on  the  train.^'^ 


Northern  Pac.  R.  Co.,  34  Minn.  210; 
Texas  &c.  R.  Co.  v.  McDonald,  2 
App.  Cas.  (Tex.)  144;  Rudy  v.  Rio 
Grande  &c.  R.  Co.,  8  Utah  165;  Lake 
Shore  &c.  R.  Co.  v.  Rosenzweig,  113 
Pa.  St.  519;  Jackson  v.  Alabama  &c. 
R.  Co.,  76  Miss.  703;  s.  c.  14  Am.  & 
Eng.  Rail.  Cas.  (N.  S.)  392;  25 
South.  Rep.  353. 

"*  Lake  Shore  &c.  R.  Co.  v.  Rosen- 
zweig, 113  Pa.  St.  519;  s.  c.  4  Cent. 
Rep.  712. 

""  For  example,  a  woman  boarded 
a  train  at  a  flag  station,  where  she 
could  not  buy  a  ticket,  believing 
that  she  had  money  enough  to  pay 
her  fare,  but  on  search  she  found 
that  she  had  lost  her  money  in 
boarding  the  train.  She  explained 
the  circumstances  to  the  conductor. 
He  nevertheless  put  her  off  from 
the  train  in  a  swamp,  remote  from 
any  habitation,  although  at  the  time 
the  train  was  within  three  miles  of 
the  next  regular  station,  where  shel- 
ter and  protection  could  have  been 
obtained.  The  night  was  dark,  cold 
and  rainy.  It  was  held  a  question 
for  the  jury  whether  the  right  of 
ejection  was  properly  exercised: 
Jackson  v.  Alabama  &c.  R.  Co.,  76 
Miss.  703;  s.  c.  14  Am.  &  Eng.  Rail. 
Cas.  (N.  S.)  392;  25  South.  Rep.  353 
(order  sustaining  the  defendant's 
demurrer  overruled). 

^^A  strongly  illustrative  case  pre- 
sented   the    following    facts:     The 
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defendant  railway  company  gave 
public  notice,  by  posting  at  its  sta- 
tions a  rule  that  mileage  and  round- 
trip  tickets  would  not  be  accepted 
upon  limited  express  trains.  The 
plaintiff  entered  such  a  train,  with 
a  round-trip  ticket,  and,  learning 
that  he  could  not  ride  upon  that 
train,  tendered  his  fare  in  cash  to 
the  conductor,  but  was  nevertheless 
ejected.  The  ejection  was  made  at 
a  place  distant  from  a  station,  in 
violation  of  an  express  rule  of  the 
company  to  eject  passengers  at 
such  places,  in  the  nighttime,  in 
the  midst  of  railroad  tracks  and 
switches,  upon  which  there  were 
trains  and  engines  moving  and  sta- 
tionary. After  walking  some  dis- 
tance in  his  endeavor  to  escape  from 
his  situation,  he  was  injured  with- 
out his  fault,  by  a  moving  train. 
It  was  held  that  he  was  bound  to 
know  the  regulations  of  the  com- 
pany, and  that  the  company  could 
lawfully  eject  him;  but  yet,  the  evi- 
dence as  to  whether  he  actually  did 
know  the  rules  being  conflicting, 
and  the  ejectment  having  been  will- 
fully made  at  a  dangerous  place,  the 
company  was  held  liable  even  in 
exemplary  damages,  and  a  judgment 
for  this  great  sum  of  ?48,750  was 
afiirmed:  Lake  Shore  &c.  R.  Co.  v. 
Rosenzweig,  113  Pa.  St.  519;  s.  c.  4 
Cent.  Rep.  712. 
""Hall  V.  South  Carolina  R.  Co., 
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§  3246.    Expulsion  of  Drunken  Passenger  at  Dangerous  Place. — 

If  a  passenger  is  manifestly  so  drunk  as  to  be  helpless  or  nearly  so, 
but  is  nevertheless  expelled  at  a  dangerous  place,  or  under  dangerous 
conditions  of  time  of  night  and  weather,  the  railway  company  will 
become  liable  in  damages  for  any  injury  thus  visited  upon  him,^^^ — 
as  where  a  person,  drunk  and  helpless,  was  ejected  from  the  railway 
train  and  was  severely  frozen  f^  or  where  a  passenger,  manifestly  so 
drunk  as  to  be  incapable  of  taking  care  of  himself,  was  expelled  from 
the  train  at  such  a  place  as  to  render  it  probable  that  his  expulsion 
would  expose  him  to  danger  from  passing  trains,  and  he  was  soon 
afterwards  run  over  and  killed  by  another  train  j^*"  or  where  a  con- 
ductor expelled  a  person  in  a  cut  between  stations,  because  of  his  re- 
fusal to  pay  fare,  when  he  was  so  drunk  as  to  be  unable  to  take  care 
of  himself,  and  he  was  drowned  in  a  pool  of  water  ;^'^  or  where  a 
passenger,  known  to  be  drunk  and  irresponsible,  was  ejected  from  a 
train  at  night,  at  a  place  where  he  could  escape  only  by  following  the 
railroad  track,  which  was  roughly  ballasted,  and  by  crossing  cattle- 
guards  on  one  side,  and  a  bridge  from  a  creek  on  the  other,  and  was 
killed  by  a  train  following  soon  after.^'^ 

§  3247.  Times,  Places  and  Circumstances  where  the  Expulsion  of 
Drunken  Passengers  is  not  Unlawful. — On  the  other  hand,  the  ex- 
pulsion of  an  intoxicated  passenger,  or  other  person,  from  a  railway 
train,  is  not  unlawful,  where  the  condition  of  the  passenger  or  person, 
and  the  time,  place  and  surrounding  circumstances  of  the  expulsion, 

28  S.  C.  261   (refusal  to  pay  excess  of  the  latter  train,  is  negligence  on 

fare    where    ticket    office    was    not  the  part  of  the  expelling  company: 

open).  Central  R.  Co.  v.  Glass,  60  Ga.  441. 

"'*  Louisville  &c.  R.  Co.  v.  Johnson,  In  this  last  case,  the  liability  of  the 

108  Ala.  62;  s.  c.  19  South.  Rep.  51;  company  was  made   to   rest  rather 

31  L.  R.'  A.  372.  upon    the    negligence    of    those    in 

™  Louisville  &c.  R.  Co.  v.  Sullivan,  charge  of  the  train  that  ran  over 

81  Ky.  624.  the    drunken    man,    than   upon    the 

^^  Louisville  &c.  R.  Co.  v.  Ellis,  97  negligence  of  those  who  ejected  him 

Ky.  330;  s.  c.  17  Ky.  L.  Rep.  259;  30  from  the  other  train.     The  crew  of 

S.   W.   Rep.   979.     In   this   case  evi-  the  ejecting  train  told  the  crew  of 

dence  that   the   ejecting  conductor,  the  train  which  ran  over  him,  that 

on  arriving  at  a  station  and  hearing  they  had  put  off  a  drunken  man  at 

that  a  man  had  been  killed  on  the  a  certain  place,  and  to  look  out  for 

track,    said    that   he    "expected"    it  him.    The   evidence   did   not   show 

was  the   man   he  had   put  off  the  that  they  looked   out  for  him,   or 

train, — was  held  inadmissible  as  not  that  they  made  any  effort  to  prevent 

being    a    part    of    the    res    gestae:  injuring    him:     Central    R.    Co.    v. 

Louisville  &c.  R.  Co.  v.  Ellis,  supra.  Glass,  60  Ga.  441. 

Another  court  has  held  that  to  put  ^'^  Gill  v.  Rochester  &c.  R.  Co.,  37 

a  drunken  man  off  a  train  at  a  point  Hun  (N.  Y.)  107. 

where  he  is  in  danger  of  being  in-  '^  Louisville  &c.  R.  Co.  v.  Johnson, 

jured  by  another  train,  unless  ex-  108  Ala.  62;   s.  c.  31  L.  R.  A.  372; 

traordinary   care   is   taken   on   the  19  South.  Rep.  511. 
part  of  the  conductor  and  engineer 
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are  such  as  reasonably  to  indicate  that  he  will  be  able  to  take  care  of 
himself,  and  Mall  not  be  exposed  to  unnecessary  danger.^*^  Where 
these  conditions  exist,  the  fact  that  the  expelled  passenger  is  after- 
wards run  over  and  killed  by  another  train,  not  in  fault,  will  not 
make  the  expulsion  the  proximate  cause  of  his  death,  so  as  to  charge 
the  company  with  liability  in  damages.^^* 

§  3248.  Injuries  to  Third  Persons  Caused  by  Ejecting  Drunken 
Persons  at  Improper  Places. — It  has  been  held  that  a  railway  carrier 
is  liable  for  the  negligence  of  one  of  its  employes  in  ejecting  a 
drunken  man  from  its  station  through  a  narrow  passage-way  leading 
thereto,  through  which  passengers  were  accustomed  to  pass  to  take  its 
trains,  so  violently  as  to  force  Mm  against  a  woman  coming  through 
such  passage-way  to  take  one  of  its  trains,  thereby  injuring  her.^'° 

§  3249.  Statutes  Regulating  this  Subject.^^" — So  many  serious 
accidents  have  happened  in  consequence  of  the  expulsion  of  tres- 
passers and  passengers  from  railway  trains  at  places  other  than  the 
regular  stations,  that  statutes  have  been  enacted  in  many  jurisdictions, 
restraining  or  regulating  the  exercise  of  this  power.  In  Canada, 
it  is  provided  by  statute  that  "passengers  refusing  to  pay  their 
fare  may,  by  the  conductor  of  the  train  and  the  servants  of  the  com- 
pany, be,  with  their  baggage,  put  out  of  the  cars,  using  no  unneces- 
sary force,  at  any  usual  stopping  place  or  near  any  dwelling  house, 
as  the  conductor  shall  elect,  first  stopping  the  train."^^^  Statutes 
similar  to  this  are  in  force  in  some  of  the  States;  it  is  sometimes 
provided  that  a  passenger  shall  be  expelled  at  no  other  place  than  a 


'^  Roseman  v.  Carolina  &c.  R.  Co.,  quently    killed    by    another    train, 

112  N.  C.  709;  and  note  to  the  same  whose  trainmen  were  not  in  fault, 

in  19  L.  R.  A.  327.  the  company  was  not  liable:     Rail- 

»»•  Railway  Co.  v.  Valleley,  32  Ohio  way  Co.  v.  Valleley,  32  Ohio  St.  345. 

St.  345.  In  this  case,  constructing  a  See  also.  Brown  v.  Louisville  &c.  R. 

syllabus    somewhat    different    from  Co.,  19  Ky.  L.  Rep.  1873 ;  s.  c.  10  Am. 

the  official  syllabus,  the  ruling  was  &  Bng.  Rail.  Cas.   (N.  S.)  55;  44  S. 

that  a  passenger  who,  though  "fight-  W.  Rep.  648  (no  off.  rep.)   (drunken 

ing   drunk,"   and   actually   fighting,  passenger  expelled   for  refusing  to 

flourishing  a  knife,  and  threatening  pay    fare,    at    a    regular    depot,    at 

to  shoot,  in  a  crowded  car  contain-  which  a  number  of  other  passengers 

ing    women    and    children,    where  alighted,  at  which  two  hotel  porters 

some    of    the    women    became    so  were  present,  and  wandered  on  the 

frightened  at  his  conduct  that  they  track  and  was  run  over  by  another 

climbed  over  the  backs  of  seats  to  train — company  not  liable), 

escape  him, — had   apparently  sense  =»=  Gray  v.  Boston  &c.  R.  Co  ,  168 

enough    to    take    care    of    himself,  Mass.  20;  s.  c.  46  N.  E.  Rep.  397. 

might  be  lawfully  ejected  at  a  place  ««'  This  section  is  cited  in  §  3250. 

not  more  dangerous  than  the  vicin-  ^"  Fulton  v.  Grand  Trunk  R.  Co., 

ity  of  a  railroad  track  must  always  17  Upper  Canada  Q.  B.  428  (RaJ  Vay 

be;   so  that,  he  having  been  subse-  Clauses  Act,  14  &  15  Vic,  ck    51, 
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regular  station  upon  the  road.^*^  A  statute  of  California^^^  requires 
conductors  and  employes  upon  railroad  trains,  when  ejecting  persons 
not  entitled  to  ride  thereon,  to  "stop  near  any  dwelling  house."  This 
does  not  impose  an  absolute  duty  upon  an  ejected  passenger,  to  go  to 
such  dwelling  house,  there  to  remain  until  he  can  be  returned  by 
carriage  to  his  home,  or  to  the  station  at  which  he  entered  the  car.^"" 
A  statute  of  Wisconsin^'^  also  follows  the  Canadian  statute  above 
quoted,  by  authorizing  a  conductor  to  eject  a  passenger  refusing  to  pay 
his  fare,  "at  any  usual  stopping  place,  near  any  dwelling  house." 
The  ejection  of  such  a  passenger  at  any  other  place  than  that  pre- 
scribed in  the  statute  is,  of  course,  forbidden  by  implication.''^^  The 
expression  "regular  station,"^^^  in  such  a  statute  has  been  held  to 
mean  the  point  or  place  where  passenger  trains  usually  stop  to  take 
on  or  discharge  passengers,  and  it  does  not  include  a  place  nearly 
half  a  mile  away  from  a  station  platform,  although  within  the  cor- 
porate limits  of  the  village  or  city  where  the  station  is  located  ;""*  and 
a  "passenger  station"  within  the  meaning  of  another  such  statute^*^ 
must  be  at  least  a  stopping  place  where  passenger  tickets  are  ordinar- 
ily sold.^°*  Proof  that  a  passenger  was  put  ofE  at  a  small  station 
where  the  train  regularly  stopped  was  sufficient  to  show  compliance 
with  a  statute^''  restraining  the  right  of  ejection  to  "any  usual  stop- 
ping place  or  near  any  dwelling  house."^"^  In  another  State,  the 
statute  law  provides  that,  if  a  passenger  refuses  to  pay  his  fare,  it 
shall  be  lawful  for  the  conductor  to  eject  him  from  the  train,  "at 
any  usual  stopping  place."^""     Under  this  statute,  a  person  who  has 

^'Rev.  Stat.  111.  1877,  p.  774,  §  80;  ful  ejection  of  the  plaintiff  from  the 

Chicago  &c.  R.  Co.  v.  Flagg,  43  111.  defendant's  railway  train,  contrary 

364;  Terre  Haute  &c.  R.  Co.  v.  Van-  to  the  provision  of  Wis.  Rev.  Stat. 

atta,  21  111.  188.  1898,  §  1818,  the  fact  that  he  claimed' 

"» Cal.  Civ.  Code,  §  487.  to  be  riding  upon  a  ticket  purchased 

="  Bland  v.   Southern  &c.  R.  Co.,  on  Sunday,  is  immaterial;  since  the 

65  Cal.  626.  action  is  not  for  the  breach  of  the 

■""Rev.  Stat.  Wis.,  §  1818.  Sunday  contract:     Masterson  v.  Chi- 

=»=Boehm  v.  Duluth  &c.  R.  Co.,  91  cago  &c.  R.  Co.,  102  Wis.  571;   s.  c. 

Wis.  592;    s.  c.  65  N.  W.  Rep.   506.  6  Am.  Neg.  Rep.  245;  14  Am.  &  Bng. 

A   statute   of   Massachusetts    (Pub.  Rail.  Cas.  (N.  S.)  395;  78  N.  W.  Rep. 

Stat.  Mass.,  chap.  112,  §  197),  pro-  757. 

viding  that  "no  person  shall  be  re-  '»» Starr  &  C.  111.  Stat,  §  1944. 

moved  from  a  car  of  a  steam  rail-  ^^  Illinois  &c.  R.  Co.  v.  Latimer, 

road  corporation  except  as  provided  128  111.  163;   s.  c.  21  N.  E.  Rep.  7; 

in  §  18  of  chap.  103"   (which  latter  affirming  s.  c.  28  111.  App.  552. 

section  requires  that  if  a  passenger  ^^  N.  H.  Gen.  Laws,  ch.  163,  §  22. 

be  arrested,  his  removal  shall  be  not  '"  Baldwin  v.  Grand  Trunk  R.  Co., 

only  at  a  station,  but  at  one  where  64  N.  H.  596;   s.  c.  7  N.  Eng.  Rep. 

he  can  be  placed  in  charge  of  an  111;  15  Atl.  Rep.  411. 

officer), — does  not  prohibit  putting  ="  Cal.  Civ.  Code,  §  487. 

him  off  for  proper  cause  at  a  regular  '°'  Wright  v.  California  &c.  R.  Co., 

passenger  station  without  arresting  78  Cal.  360;  s.  c.  20  Pac.  Rep.  740. 

him:     Beckwith  v.  Cheshire  R.  Co.,  »» Sand.    &    H.    Dig.    Ark.    Stat, 

143  Mass.  68;  s.  c.  8  N.  E.  Rep.  875.  §  6192. 

In  an  action  In  tort  for  the  wrong- 
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boarded  a  train  at  a  place  where  the  company  does  not  receive  pas- 
sengers, from  whom  the  conductor  has  demanded  fare,  thereby  elect- 
ing to  treat  him  as  a  passenger  after  being  informed  as  to  where  he 
boarded  the  train,  can  not  lawfully  be  ejected  by  the  conductor,  at 
a  place  other  than  a  usual  stopping  place,  for  his  refusal  to  pay 
fare."" 

§  3250.  Further  of  Such  Statutes. — A  statute  exists  in  Wiscon- 
sin,*"^ similar  to  the  Canadian  statute  already  quoted,*"^  providing 
that  if  any  passenger  shall  refuse  to  pay  his  fare,  the  conductor  may 
put  him  and  his  baggage  off  the  cars,  on  stopping  the  cars  and  using 
no  unnecessary  force,  at  any  usual  stopping  place  or  near  any  dwell- 
ing house,  as  the  conductor  may  elect ;  and  this  is  held  to  negative  the 
right  of  expulsion  at  other  places.*"^  The  statute  is  complied  with 
by  ejecting  the  passenger  at  a  dwelling  house  which  at  the  time  is 
occupied  as  a  residence,  although  the  occupant  is  temporarily  absent, 
and  the  house  temporarily  closed.*"^  A  similar  statute  exists  in 
IJtah,*"^  providing  that  a  passenger  refusing  to  pay  fare  may  be  put 
off  at  any  stopping  place  which  the  conductor  or  other  employe  of 
the  company  may  elect,  and  this  is  held  to  restrain  the  right  of  ex- 
pulsion except  at  a  usual  stopping  place  of  the  train.*""  Under  a 
statute  which  provided  that  passengers  should  be  expelled  from  the 
train  only  at  the  "usual  stopping  place,"  it  was  held  that  a  water 
tanh,  although  a  usual  stopping  place,  was  not  such  as  was  contem- 
plated by  this  statute,  which  must  be  a  regular  station^"'' 

§  3251.  Such  Statutes  Continued. — Trespassers — persons  going 
■upon  the  train  with  the  intention  of  not  paying  their  fare — can  not 
claim  the  benefits  of  a  statute  of  this  kind.  They  are  in  no  sense 
"passengers."  They  may  be  expelled  at  any  place  where  such  ex- 
pulsion would  not  result  in  wanton  injury.^°^  The  contrary 
rule,  announced  in  some  of  the  cases,*""  would  permit  a  tres- 
passer to  ride  the  length  and  breadth  of  the  State,  suffering  only 
the  inconvenience  of  being  gently  handed  off  the  train  at  each  station. 

*"  Kansas  City  &c.  R.  Co.  v.  Hold-  *"=  Nichols  v.  Union  &c.  R.  Co.,  7 

en,  66  Ark.  602;  s.  c.  53  S.  W.  Rep.  Utah  510;  s.  c.  27  Pac.  Rep.  693. 

45.  "'  Chicago  &c.  R.  Co.  v.  Flagg,  43 

*"  "Wis.  Rev.  Stat,  §  1818.  111.  364. 

^Ante,  §  3249.  *>»Lillis  v.  St.  Louis  &c.  R.  Co.,  64 

*»=  Phettiplace  v.  Northern  &c.  R.  Mo.  464;  Chicago  &c.  R.  Co.  v.  Boger, 

Co.,  84  Wis.  412;    s.  c.  20  L.  R.  A.  1  111.  App.  472;   Hobbs  v.  Texas  &c. 

483;  54  N.  W.  Rep.  1092.  R.  Co.,  49  Ark.  357;  s.  c.  5  S.  W.  Rep. 

•"  Patry  v.  Chicago  &c.  R.  Co.,  77  586. 

Wis.  218 ;  s.  c.  46  N.  W.  Rep.  56.  ""  Chicago  &c.  R.  Co.  v.  Peacock, 

*>»  Utah  Comp.  Laws,  §  2354.  48   111.   253;    Chicago  &c.   R.   Co-  v. 

Roberts,  40  111.  503. 
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It  is  obvious  that  a  statute*'^"  prohibiting  the  expulsion  of  a  passen- 
ger for  non-payment  of  fare  at  any  other  point  than  a  usual  stopping 
place  or  near  some  dwelling  house,  can  not  operate  to  restrain  the 
right  of  expulsion  for  other  reasons;  and  we  have  already  seen  that 
there  may  be  a  duty  immediately  to  expel  a  passenger  whose  conduct 
endangers  the  safety  and  quiet  of  other  passengers.  With  such  a 
statute  in  force,  it  has  been  held  that  if  a  passenger  wantonly  vio- 
lates any  other  reasonable  rule  of  the  railroad  company,  the  obliga- 
tion to  transport  him  ceases,  and  the  company  may  expel  him  from 
the  train,  at  any  convenient  and  safe  point  that  may  be  selected  by 
the  officer  in  charge,  no  more  force  being  used  than  may  be  necessary 
for  such  purpose.  This  is  a  common-law  right,  and  has  not  been 
restricted  by  statute,  as  in  case  of  non-payment  of  fare."^^  A  statute 
of  South  Carolina^^^  providing  that  whoever,  upon  demand,  does  not 
pay  his  fare,  shall  not  be  entitled  to  be  transported  for  any  distance, 
authorizes  the  conductor  to  eject  him  at  any  point  on  the  road  not 
such  as  will  work  him  an  injury, — but  not  in  a  pond  of  water,  on  a 
high  trestle,  or  in  a  dangerous  swamp ;  nor  will  a  rule  of  the  company, 
revoked  without  the  knowledge  of  the  person  ejected,  requiring  pas- 
sengers who  refuse  to  pay  fare  to  be  carried  to  the  next  station,  operate 
as  a  contract  between  the  company  and  the  ejected  person,  so  as  to 
support  his  right  of  action  for  the  ejection. *^^ 

§  3252.  Ejection  while  Train  is  in  Motion. — By  analogy  to  the 
grounds  on  which  the  courts  proceed  when  dealing  with  the  question 
whether  a  passenger  is  guilty  of  contributory  negligence  who  quits  a 
railway  train  while  in  motion,*^*  it  may  be  concluded  that  there  is  no 
hard-and-fast  rule  of  law,  applicable  under  all  circumstances,  which 
will  hold  a  railway  company  liable  for  the  act  of  its  servants  in  eject- 
ing a  passenger,  from  the  mere  fact  that  the  train  is  moving  when 
the  ejection  takes  place.  While  it  has  been  held  that  an  action  may 
be  maintained  against  an  elevated  railroad  company  for  forcibly  re- 

"°Such   as   Pla.   Laws,   ch.   1987,  gers."    This    was    reasonable;    but 

§  41.  a  passenger  who  had   ridden  on  a 

*"  South  Florida  R.  Co.  v.  Rhodes,  way  freight  train  before  the  making 

25  Fla.  40;  s.  c.  5  South.  Rep.  633.  of  the  rule,  and  afterwards,  without 

*"  South  Car.  Gen.  Stat.,  §  1517.  objection  for  the  want  of  a  ticket, 

*^"  Moore  v.  Columbia  &c.  R.  Co.,  could  not  be  ejected  from  the  train  a 

38  S.  C.  1;   s.  c.  16  S.  E.  Rep.  781.  mile  from  a  station,  without  proof 

A  regulation  provided  that  "passen-  of  express  notice  or  actual  knowl- 

gers   will   not   be   carried    on    way  edge  of  the  existence  of  the  rule  for- 

trains  unless  they  are  provided  with  bidding  any  one  to  enter  the  cars 

tickets.    Way  freights  will  not  stop  without  a  ticket:     Lake  Shore  &c. 

at  stations  where  tickets  are  not  R.  Co.  v.  Greenwood,  79  Pa.  St.  373. 
sold,  to  receive  nor  let  ofC  passen-       *"  Ante,  §  3011,  et  seq. 
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moving  a  disorderly  person  while  the  train  is  in  motion,  although 
no  special  damage  is  received  thereby;*^"  and  while  it  has  been  said 
that  the  train  must  be  stopped  before  the  passenger  can  be  lawfully 
put  off,*" — it  must  occur  to  any  one,  on  a  little  reflection,-that  the 
true  rule  is  that  the  mere  fact  of  expelling  the  passenger  or  tres- 
passer while  the  train  is  moving  slowly,  and  where  there  is  a  safe 
landing  place,  does  not  constitute  negligence  or  wantonness  per  se;*" 
but  that,  on  the  other  hand,  the  company  will  be  liable  for  expelling 
such  a  person  while  its  train  is  moving  so  rapidly,  or  is  moving  over 
such  ground,  that  his  expulsion  may  endanger  his  life  or  otherwise 
subject  him  to  serious  peril.*^^ 

§  3253.  Carrier  Liable  for  Using  Excessive  Force  in  Effecting  the 
Expulsion. *^° — Although  the  carrier  may  have  the  lawful  right  to 
expel  the  passenger  or  trespasser  at  the  particular  time  and  place,  yet 
if,  in  effecting  the  expulsion,  his  servants  use  more  force  than  is  rea- 
sonably necessary,  the  carrier  will  be  liable  in  damages,  not  for  the 
expulsion,  but  for  the  use  of  the  excessive  force. ^^^     The  true  rule  on 


""  Oppenlielmer  v.  Manhattan  R. 
Co.,  63  Hun  (N.  Y.)  633  (mem.);  s.  c. 
45  N.  Y.  St.  Rep.  134;  18  N.  Y.  Supp. 
411. 

"°  State  V.  Kinney,  34  Minn.  311. 

*"  Southern  &c.  R.  Co.  v.  Sanford, 
45  Kan.  372;  s.  c.  25  Pac.  Rep.  891; 
11  L.  R.  A.  432  (with  note  on  "Ejec- 
tion of  Trespassers  from  Train"). 

"» Southern  &c.  R.  Co.  v.  Rice,  38 
Kan.  398;  s.  c.  16  Pac.  Rep.  817; 
Mylileby  v.  Chicago  &c.  R.  Co.,  39 
Minn.  54;  s.  c.  38  N.  W.  Rep.  763; 
State  V.  Kinney,  34  Minn.  311;  St. 
Louis  &c.  R.  Co.  V.  Reagan,  52  111. 
App.  488;  Lampkins  v.  Vickshurg 
&c.  R.  Co.,  42  La.  An.  997;  s.  c.  8 
South.  Rep.  530;  Hart  v.  West  Side 
R.  Co.,  86  Wis.  483;  s.  c.  57  N.  W. 
Rep.  91.  For  an  example  of  a  com- 
plaint alleging  a  custom  to  invite 
boys  to  get  upon  the  cars  to  ride  to 
the  switch  for  the  purpose  of  open- 
ing the  same,  and  predicating  a 
right  of  recovery  upon  injuring  the 
plaintiff,  a  boy  near  eleven  years  of 
age,  by  ejecting  him  from  a  car 
while  it  was  running  at  a  high  rate 
of  speed,  which  was  held  to  state  a 
cause  of  action, — see  Hart  v.  West 
Side  R.  Co.,  supra.  A  child  twelve 
years  old  was  held  entitled  to  re- 
cover for  bodily  and  mental  injury 
suffered,  where  she  was  wrongfully 
seized  by  the  arm  by  a  brakeman  and 
put  off  a  moving  train  within  four 

684 


feet  of  another  train  going  in  the 
opposite  direction,  and  her  arm  was 
sore  for  some  time  thereafter:  Allen 
V.  Texas  &c.;R.  Co.  (Tex.  Civ.  App.), 
27  S.  W.  Rep.  943  (no  off.  rep.). 

"»  This  section  is  cited  in  §  3128. 

'^Ante,  §  3128;  post,  §  3304;  Ha- 
inan V.  Omaha  Horse  R.  Co.,  35  Neb. 
74;  s.  c.  52  N.  W.  Rep.  830;  Seymour 
V.  Greenwood,  7  Hurl.  &  N.  355; 
s.  c.  30  L.  J.  (Exch.)  327;  9  Week. 
Rep.  785;  4  L.  T.  (N.  S.)  833;  affirm- 
ing s.  c.  6  HuKl.  &  N.  359;  30  L.  J. 
(Exch.)  189;  7  Week.  Rep.  785; 
Sanford  v.  Eighth  Ave.  R.  Co.,  23 
N.  Y.  343;  Coleman  v.  New  York  &c. 
R.  Co.,  106  Mass.  160;  Evansville  &c. 
Co.  V.  Gilmore,  1  Ind.  App.  468;  s.  c. 
27  N.  E.  Rep.  992;  Citizens'  Street 
R.  Co.  V.  Willoeby,  134  Ind.  563; 
s.  c.  33  N.  E.  Rep.  627;  Thomas  v. 
Black,  8  Houst.  (Del.)  507;  s.  c.  18 
Atl.  Rep.  771;  Chicago  &c.  R.  Co.  v. 
Bills,  104  Ind.  13;  Illinois  &c.  R.  Co. 
V.  Davenport,  75  111.  App.  579;  s.  c. 
aff'd  177  111.  110;  s.  c.  52  N.  E.  Rep. 
66;  Western  &c.  R.  Co.  v.  Turner,  72 
Ga.  292;  s.  c.  53  Am.  Rep.  842;  Jar- 
dine  V.  Cornell,  50  N.  J.  L.  485;  s.  c. 
12  Cent.  Rep.  804;  14  Atl.  Rep.  590; 
Fordyce  v.  Beecher,  2  Tex.  Civ.  App. 
29;  s.  c.  21  S.  W.  Rep.  179;  Illinois 
&c.  R.  Co.  V.  Sheehan,  29  111.  App. 
90;  Schaefer  v.  North  Chicago  St. 
R.  Co.,  82  111.  App.  473;  Texas  &c. 
R.  Co.  v.  Lyons  (Tex.  Civ.  App.),  50. 
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this  subject  is  that  in  making  an  expulsion  of  a  person  not  entitled 
to  ride  on  the  vehicle,  the  carrier,  through  his  servants,  is  bound  to 
exercise  ordinary  or  reasonable  care,  to  the  end  of  avoiding  unneces- 
sary injury  to  the  person  expelled,  and  that  for  an  injury  which 
arises  from  a  failure  to  use  this  measure  of  care,  the  carrier  will  be 
liable  in  damages.*^^  This  follows  from  a  principle  already  con- 
sidered, which  is  that  even  in  the  case  of  a  trespasser  upon  the  vehicle 
of  the  carrier,  he  will  be  liable  for  the  failure  to  exercise  ordinary 
care  in  a  matter  special  to  such  trespasser.*^^  It  is  not  enough  that 
the  carrier,  through  his  servants,  merely  abstains  from  inflicting 
willful  or  wanton  injury  upon  the  trespasser.*^''  That  principle  ap- 
plies with  regard  to  their  general  conduct,  and  not  to  their  conduct 
which  is  special  to  him.  When  they  lay  hold  of  him  to  accomplish 
his  expulsion  from  the  carrier's  vehicle,  they  are  bound  to  exercise 
reasonable  care.  His  unlawful  act  of  trespassing  upon  the  vehicle, 
assuming  it  to  be  such,  does  not  forfeit  his  right  to  this  measure  of 
protection :  they  still  owe  it  to  him  as  a  matter  of  mere  civil  duty.*^* 
The  carrier  is  not,  in  such  a  case,  excused  from  liability  from  the 
mere  fact  that  his  servant,  who  accomplishes  the  ejection  of  the  pas- 
senger, proceeds  without  malice  and  thinhs  that  he  is  using  no  more 
force  than  necessary.*^®  On  the  other  hand,  if  he  maliciously  uses 
an  unnecessary  degree  of  force,  it  may  be  a  case  for  exemplary  dam- 
ages.^^^     The  fact  that  the  passenger  or  trespasser  is  intoxicated  does 

S.  W.  Rep.  161  (no  off.  rep.);  South-  «'Vol.  I,  §  948;  post,  §  3307. 

ern  &c.  R.  Co.  v.  Kennedy,  9  Tex.  *"  Evidence    that    the    conductor. 

Civ.  App.  232;    s.  c.  29  S.  W.  Rep.  after  ordering  the  plaintiff,  who  was 

394;  City  &c.  R.  Co.  v.  Shropshire,  a  trespasser,  to  leave  the  car,  almost 

101  Ga.  33;   s.  c.  26  S.  E.  Rep.  508;  immediately  ejected,  or  attempted  to 

Amato  V.  Sixth  Ave.  R.  Co.,  9  Misc.  eject  him,  slapping  him  in  the  face, 

(N.  Y.)  4;  s.  c.  59  N.  Y.  St.  Rep.  674;  and  striking  him  so  hard  that  finger 

29  N.  Y.  Supp.  51;  Rowell  v.  Boston  prints  appeared  on  his  face  a  short 

&c.  R.  Co.,  68  N.  H.  358;  s.  c.  44  Atl.  time   thereafter, — was   held   compe- 

Rep.  488;    Galveston  &c.  R.   Co.  v.  tent  on  the  questions  whether  the 

Zantzinger,  93  Tex.  64;  s.  c.  53  S.  W.  conductor   ejected   or   attempted   to 

Rep.  379;   aff'g  s.  c.  49  S.  W.  Rep.  eject  the   plaintiff,   without   giving 

677;  New  York  &c.  R.  Co.  v.  Haring,  him  a  suflJcient  opportunity  to  leave 

47  N.  J.  L.  137;  West  Jersey  &c.  R.  the  car  without  the  application  of 

Co.  V.  Welsh,  62  N.  J.  L.  655;  s.  c.  42  force  to  him,   or  whether  the  con- 

Atl.  Rep.  736;  5  Am.  Neg.  Rep.  660;  ductor,  in  making  the  ejection,  used 

15  Am.  &  Eng.  Rail.  Cas.  (N.  S.)  674.  more    force    than    was    necessary: 

A  police  offlcer  assisting  in  ejecting  Rowell  v.  Boston  &c.  R.  Co.,  68  N.  H. 

the  passenger^  at  the  invitation  of  358;  s.  c.  44  Atl.  Rep.  488. 

the  agent  of  the  carrier,  is  subject  to  *"  Citizens'  Street  R.  Co.  v.  Willoe- 

the  same  rule  in  regard  to  excessive  hy,  134  Ind.  563;  s.  c.  33  N.  E.  Rep. 

violence:  Jardine  v.  Cornell,  50  N.  J.  627. 

L.  485;   s.  c.  12  Cent.  Rep.  804;   14  ""Thomas    v.     Black,     8     Houst. 

Atl.  Rep.  590.  (Del.)    507;    s.   c.   18  Atl.  Rep.   771. 

*"  Texas  &c.  R.  Co.  v.  Lyons  (Tex.  It  was  so  held  where  a  person  sit- 
Clv.  App.),  50  S.  W.  Rep.  161  (no  ting  peaceably  in  a  car  was  assault- 
off,  rep.).  ed   by  the  conductor,  without  any 

«=Vol.  II,  §  1711;  post,  §  3303.  demand   for  the  payment  of  fare, 
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not  excuse  the  use  of  excessive  violence  in  expelling  him,^^''  although 
the  employment  of  more  force  may  be  necessary  in  his  case 
than  in  the  case  of  one  who  is  sober.  It  has  been  ruled  as  a  question 
of  pleading  that  where  the  action  proceeds  on  the  ground  that  the 
passenger  was  expelled  with  excessive  force,  the  complaint  must  ex- 
hibit a  state  of  facts  showing  that  the  degree  of  force  which  was 
used  was  unnecessary.*^^ 

§  3254.  rorce  Employed  by  Carrier's  Servants  in  Self-Defense  or 
in  Overcoming  Kesistance. — If  there  is  a  right  to  expel  the  passen- 
ger or  trespasser,  and  the  expulsion  is  forcibly  resisted,  then  it  is 
obvious  that  the  servants  of  the  carrier  may  use  such  force  as  is 
necessary  to  overcome  the  resistance,  and  to  defend  themselves  from 
the  assaults  or  attacks  of  the  passenger  or  trespasser.  In  such  a  case 
the  law  does  not  allow  the  passenger  or  trespasser  to  recover  dam- 
ages for  injuries  produced  by  his  own  unlawful  resistance.*^''  It  must 
be  obvious  that  a  carrier  of  passengers  can  not  be  held  liable,  under 
any  circumstances,  for  an  injury  done  to  a  passenger  by  the  carrier's 
servant  in  his  own  necessary  self-defense.*^''  If  the  conductor  on  a 
railway  train  is  assaulted  while  making  a  lawful  attempt  to  remove 
from  the  train  a  person  who  refuses  to  pay  his  fare,  he  may,  under 
the  foregoing  principle,  repel  the  assault  by  the  necessary  force;  and, 
except  in  extreme  cases,  it  is  obvious  that  the  law  has  no  scales  in 
which  it  can  nicely  weigh  whether  the  force  employed  was  exces- 
sive;*^^ and,  according  to  one  view,  the  law  somewhat  excuses  the 
violence  of  the  conductor,  whose  resentment  has  been  so  aroused  by 
the  conduct  of  the  party  ejected,  as  to  render  him  (the  conductor) 
unfit  for  the  proper  discharge  of  his  duties.*^^ 

who,  after  the  passenger  had  ten-  "°  New  Orleans  &c.  R.  Co.  v.  Jopes, 

dered    payment,    continued    the    as-  142  XJ.  S.  18;  s.  c.  35  L.  ed.  919;  11 

sault  by  striking  and  cutting  him.  Rail.  &  Corp.  L.  J.  41;   12  Sup.  Ct. 

and  finally  throwing  him  from  the  Rep.  109. 

cars,      leaving      him      dangerously  *'^  Moore  v.   Columbia  &c.  R.   Co., 

wounded    and    senseless:     Fordyce  38  S.  C.  1;  s.  c.  16  S.  E.  Rep.  781. 

v.  Beecher,  2  Tex.  Civ.  App.  29 ;  s.  c.  "'  City  &c.   R.   Co.  v.   Shropshire, 

21  S.  W.  Rep.  179.  101  Ga.  33;   s.  c.  28  S.  E.  Rep.  508. 

^  Seymour  v.  Greenwood,  7  Hurl.  In  this  case  the  conductor  ordered 

&  N.  355;  s.  c.  30  L.  J.  (Exch.)  327;  a  trespasser  to  get  off  the  car.     This 

9  Week.  Rep.  785;   4  L.  T.    (N.  S.)  he  expressly  refused  to  do,  and  chal- 

833;  affirming  s.  c.  6  Hurl.  &  N.  359;  lenged  the  conductor  to  put  him  off, 

30  L.  J.   (Exch.)  189;   7  Week.  Rep.  at  the  same  time  violently  striking 

785.  the  conductor  and  addressing  pro- 

*^  Chicago  &c.  R.  Co.  v.  Bills,  104  fane  and  insulting  language  to  him. 

Ind.  13.  The   conductor   thereupon  violently 

*^°  Chicago  &c.  R.  Co.  v.  Wilson,  23  attacked  him  and  kicked  him  from 

111.  App.  63;  Moore  v.  Columbia  &c.  the   car.     The   court  held   that  the 

R.  Co.,  38  S.  C.  1;  s.  c.  16  S.  E.  Rep.  company  would  not  be  liable  for  the 

781.     Compare  Chicago  &c.  R.  Co.  v.  injuries   so   inflicted   if  the  assault 

Barrett,  16  111.  App.  17.  on  its  servant  was  of  such  a  nature 
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§  3255.    Expelling  Passengers  in  a  Rude,  Insolent,  and  Insulting 

Manner.^^' — It  is  obvious  that  if  no  right  of  expulsion  exists,  then  the 
fact  that  the  expulsion  is  accompanied  with  rude,  insolent  and  in- 
sulting language,  may  be  given  in  evidence  and  taken  into  considera- 
tion by  the  jury,  for  the  purpose  of  aggravating  the  damages,  and 
that  such  misconduct  may  even  be  a  ground  of  exemplary  damages.^^^ 
But  the  general  rule  of  law  being  that  damages  are  not  given  for 
mere  words  and  for  mere  injuries  to  the  feelings,  unaccompanied  with 
physical  violence, — it  is  concluded  that  where  the  right  of  expulsion 
exists,  no  damages  can  be  recovered  by  the  person  expelled,  because 
of  insulting  or  abusive  language  addressed  to  him,  especially  where 
there  is  no  proof  that  the  other  passengers  heard  it.*^^  This  is  es- 
pecially so,  where  the  acts  of  the  servants  of  the  carrier  are  pro- 
voked by  the  unwarranted  conduct  of  the  passenger.  Under  such 
circumstances,  it  was  held  that  a  passenger,  captiously  refusing  to 
pay  his  fare,  could  not  recover  damages  from  the  conductor  because 
the  latter  drew  a  pistol  and  told  the  other  passengers  not  to  be 
alarmed,  because  the  fractious  passenger  was  a  coward.*^^  But  one 
court  has  held  that  an  expulsion  of  a  female  passenger  from  a  train 
in  a  rude  and  insulting,  or  rough  manner,  renders  the  company  liable 
for  damages,  although  her  expulsion,  in  a  proper  manner,  was  au- 
thorized because  her  ticket  did  not  entitle  her  to  passage  and  she 
refused  to  pay  her  fare.^'^  If  the  passenger  has  a  clear  right  to 
ride  on  the  train, — as,  for  example,  where  he  has  paid  the  regular 
fare  to  the  conductor, — but  thereafter  additional  fare  is  demanded 
from  him  and  refused  by  him,  and  if  force  is  used  in  ejecting  him 
and  if  he  is  treated  in  a  rude  and  insulting  manner, — it  is  proper  to 

as  to  excite  his  passions  and  render  sault  upon  a  passenger  by  a  railroad 

him   unfit  properly  to  perform  his  conductor  is  not  justified  by  sneers, 

duties.     -  -     It  has  been  held  that  looks  and  contemptuous  gestures  of 

if   a   disorderly   passenger   defies   a  the  passenger;   nor  is  the  company 

conductor,  draws  a  pistol,  and  there-  released  from  its  contract  guaran- 

by   induces   the   conductor   to   arm  teeing   polite   and   courteous   treat- 

himself  in  order  to  expel  him  from  ment  of  the   passenger  because   he 

the  train;  and  if,  after  expulsion,  he  does  not  smile  upon  the  conductor, 

still  uses  grossly  obscene  and  pro-  or  wears  a  frown:    East  Tennessee 

fane  language,  reeking  with  insult,  &c.  R.  Co.  v.  Fleetwood,  90  Ga.  23; 

on  which  a  comiat  with  pistols  en-  s.  c.  15  S.  E.  Rep.  778. 

sues, — the  railroad  company  is  not  '"  This  section  is  cited  in  §  3288. 

liable  for  the  consequences,  though  '"  Atchison  &c.  R.  Co.  v.  Gants,  38 

the  expelled  passenger  be  wounded  Kan.  608;  s.  c.  17  Pac.  Rep.  54. 

in  the  conflict,  even  if  the  conduct-  *»^  Memphis  &c.  R.  Co.  v.  Benson, 

or,  excited  by  danger  and  irritated  85  Tenn.  627;   Rose  v.  Wilmington 

by  insult,  may  not  be  fully  excus-  &c.  R.  Co.,  106  N.  C.  168;   s.  c.  11 

able   for   the    shooting:     Peavey   v.  S.  E.  Rep.  526. 

Georgia  R.  Co.,  81  Ga.  485;   s.  c.  8  «"  Harrison  v.  Fink,  42  Fed.  Rep. 

S.  E.  Rep.  70.     But  according  to  an-  787. 

other   decision   of  the   same   court,  *"  St.  Louis  &c.  R.  Co.  v.  Brown, 

somewhat  quaintly  expressed,  an  as-  62  Ark.  254;  s.  c.  35  S.  W.  Rep.  225. 
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instruct  the  jury  that  they  are  authorized  to  award  exemplary  dam- 
ages.*^^ 

§  3256.  Untenable  Decisions  upon  this  Question. — A  weak  de- 
cision is  found  in  the  reports  of  a  court  which  ought  to  know  better, 
and  which  does  know  better,  to  the  eifect  that  if  the  conductor  of  a 
railroad  train,  acting  in  the  line  of  his  duty,  ejects  from  the  train 
a  person  who  has  no  right  to  ride  thereon,  in  a  careless,  negligent  or 
reckless  manner,  the  company  will  be  liable;  but  not  if  he  does  it 
maliciously.*^'  This  decision  rests  on  the  long  exploded  doctrine, 
that  a  corporation  is  not  liable  for  the  malicious  act  of  its  servant, 
since  if  he  acts  maliciously,  his  act  is  for  that  reason  deemed  to  be 
his  own  act,  and  not  the  act  of  his  employer, — a  doctrine  which  when 
applied  to  railway  carriers,  is  profoundly  against  public  policy,  and 
not  the  American  law.  On  the  other  hand,  where  the  servant 
maliciously  uses  unnecessary  force  in  ejecting  the  passenger,  it  may, 
on  a  sound  conception,  be  a  case  for  charging  the  carrier  with  dam- 
ages.**" Another  court,  which  is  usually  sound  on  these  questions, 
has  exhibited  the  attenuated  refinement  of  holding  that  if  a  railway 
conductor  unnecessarily,  yet  not  from  personal  resentment,  but 
for  the  purpose  of  forcing  or  facilitating  the  expulsion  of  a  tres- 
passer from  his  train,  shoots  such  trespasser  while  on  the  car,  or  in 
the  air  leaving  the  car,  the  company  will  be  liable;  but  if  the  bullet 
strikes  the  descending  trespasser  after  he  has  reached  the  ground,  the 
company  will  not  be  liable.**^ 

"'  Louisville  &c    R.  Co.  v.  Joplin  dence  was  such  as  to  put  the  rule 

(Ky.),  55  S.  W.  Rep.  206  (not  to  be  that  an  appellate  court  will  not  dis- 

off.  rep.).     Evidence  of  the  temper  turb  a  verdict  rendered  upon  con- 

of  a  conductor  on  re-enturing  a  rail-  dieting  evidence  to  a  severe  test,  the 

road  car  after  ejecting  a  passenger,  weight  of  evidence  seemingly  being 

is  admissible  in  corroboration  of  tes-  overwhelmingly  against  the  verdict: 

timony   that  the   ejection   was   per-  Wabash  R.  Co.  v.  Savage,  110  Ind. 

formed  in  a  rude  and  rough  man-  156;   s.  c.  6  West.  Rep.  298.     In  an- 

ner:     St.  Louis  &c.  R.  Co.  v.  Brown,  other  case  the  plaintiff,  an  employe 

62  Ark.  254;  s.  c.  35  S.  W.  Rep.  225.  of  another  road,  had  no  ticket,  and 

"°  Pennsylvania  Co.  v.  Toomey,  91  attempted  to  ride  on  a  card  issued 

Pa.  St.  256.  by    the     Brotherhood     of    Railway 

"°  For  the  principle,   see  Thomas  Trainmen,  which  the  conductor  on 

V.  Black,  8  Houst.   (Del.)   507;   s.  c.  defendant's  railway  train  refused  to 

18  Atl.  Rep.  771.     See,  also,  Fordyce  receive,  on  the  ground  that  the  rules 

V.  Beecher,  2  Tex.  Civ.  App.  29;  s.  c.  of  the  company  forbade  it,  and  de- 

21  S.  W.  Rep.  179.  manded  payment  of  fare.     The  con- 

**'  Southern  &o.  R.  Co.  v.  Kennedy,  ductor   stopped   the   train,   and   put 

9  Tex.  Civ.  App.  232;  s.  c.  29  S.  W.  plaintiff    off.     The    evidence    as    to 

Rep.     394.     State     of     evidence     in  whether  the  plaintiff  offered  to  pay 

which,  on  a  second  appeal,  the  court  fare  before  the  train  was  stopped, 

refused  to  disturb  a  verdict,  where  if  the  conductor  would   give  a  re- 

the  prior  verdict  had  been  rendered  ceipt  for  it,  so  that  it  could  be  re- 

on     substantially    the    same    testi-  turned  when  he  proved  his  right  to 

mony,  although  the  state  of  the  evi-  ride  on  the   card,   was  conflicting. 
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§  3257.  Questions  of  Negligence,  Malice,  Excessive  Force,  etc.,  are 
for  the  Jury. — In  these  actions  it  is  generally  a  question  for  the  juryj 
whether  the  servant  of  the  carrier,  in  expelling  the  passenger  or  other 
person,  was  guilty  of  negligence  or  wantonness,*''^  or  employed  un- 
necessary force  in  accomplishing  the  expulsion.*''^  It  is  especially 
true  that  where  the  facts  and  circumstances  attending  the  expulsion 
are  such  as  might  warrant  a  finding  of  exemplary  damages,  it  is  for 
the  jury  to  determine  whether  there  was  such  malice  or  wantonness 
as  would  justify  the  giving  of  such  damages.***  In  determining 
whether  the  servant  of  the  carrier  who  expelled  the  passenger,  in  the 
particular  case  a  railway  conductor,  acted  in  reckless  disregard  of 
the  rights  of  the  passenger,  the  jury  may  take  into  consideration  the 
fact  that  in  ejecting  the  passenger  the  servant  violated  an  express 
rule  of  the  carrier  devised  to  promote  the  safety  of  passengers.**^ 

§  3258.  What  the  Expelled  Passenger  Ought  to  Do  in  the  Exercise 
of  Beasonable  Prudence. — The  expelled  passenger  is  bound  to  exer- 
cise reasonable  prudence  in  caring  for  his  own  safety,  and  in  procur- 
ing shelter  from  the  elements,  after  suffering  the  expulsion ;  but  it  is 
conceived  that  whether  or  not  he  does  exercise  reasonable  prudence 
will,  in  most  cases,  present  a  question  of  fact  for  decision  by  a  jury,**" 
And  so,  if  a  passenger,  who  has  been  wrongfully  expelled  from  a 
railroad  train,  in  the  exercise  of  ordinary  prudence  and  caution,  and 
in  order  to  avoid  more  inconvenience  and  discomfort,  walks  to  the 
nearest  railroad  station,  instead  of  going  to  the  nearest  house, — 
the  inconvenience  and  suffering  involved  in  the  walk  will  .be  regarded 
as  a  direct  consequence  of  the  expulsion,  within  the  rule  of  law  which 

It  was  teld  that  the  evidence  did  facts  within  his  knowledge,  that  it 

not  show  that  the  conductor  exhib-  had  not  been  used:     Kellett  v.  Chi- 

ited  any  malice  or  insulted  plaintiff,  cago  &c.  R.  Co.,  supra. 

or  acted  with  reckless  disregard  of  *">  Lake  Shore  &c.  R.  Co.  v.  Rosen- 

his  rights,  and  such  question  should  zweig,  113  Pa.  St.  519;   s.  c.  4  Cent. 

not  have  been  submitted  to  the  jury:  Rep.  712. 

Ristlne  v.  Blocker  (Colo.  App.),  61  ""Thus,    whether   a   woman   who 

Pac.  Rep.  486.  had  been  ejected  from  a  train,  exer- 

**^  Southern  Kansas  R.  Co.  v.  Sand-  cised  reasonable  prudence  in  under- 

ford,  45  Kan.  372;  s.  c.  25  Pac.  Rep.  taking  to  walk  to  a  certain  place, 

891;  11  L.  R.  A.  432;  Kellett  v.  Chi-  was  held  a  question  for  the  jury: 

cago  &c.   R.   Co.,   22  Mo.  App.   356;  Sloans  v.   Southern  &c.  R.  Co.,  Ill 

s.  c.  4  West.  Rep.  828.  Cal.  668;    s.  c.  32  L.  R.  A.  193;    44 

*"Gulf  &c.  R.  Co.  V.  Kuenhle,  4  Pac.  Rep.  320.     So,  also,  the  ques- 

App.  Cas.  (Tex.)  427;  s.  c.  16  S.  W.  tion     whether     a     passenger     ex- 

Bep.  177.  pelled   from   a   railroad   train   uses 

***  Kellett  V.  Chicago  &c.  R.  Co.,  22  reasonable    care,    under   Cal.   Code, 

Mo.  App.  356;  s.  c.  4  West.  Rep.  828.  §  487,  in  going  to  the  nearest  house 

It  was  also  held  a  question  for  the  and   waiting  for   a  carriage   to   be 

jury  whether  the  condition  of  the  conveyed  back  to  the  station  where 

ticket   held   by   the   passenger   was  he  took  the  train,  is  for  the  jury: 

Buch  that  the  conductor  should  have  Bland  v.  Southern  &c.  R.  Co.,  65  Cal. 

known.    In    connection    with    other  626. 
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allows  damages  for  the  direct  consequences  of  a  trespass.'**^  A  pas- 
senger who,  on  a  stormy  night,  with  but  three  cents  in  his  pocket, 
was  unlawfully  expelled  from  a  railway  train,  about  a  mile  and  a 
half  from  the  station  at  which  he  had  boarded  it,  and  about  seven 
miles  from  his  home,  was  not  required,  in  order  to  satisfy  the  rule 
which  demanded  of  him  the  exercise  of  reasonable  care  for  his  own 
safety,  to  return  to  the  station,  instead  of  continuing  his  journey 
home.*** 


Subdivision  5.    Questions  of  Procedure  in  Actions  for  Expulsion 

of  Passengers. 


Section 

3262.  Action  not  restricted  to  breach 

of    contract,    but    recovery 
may  be  had  as  for  a  tort. 

3263.  Ejected     passenger    may    sue 

either  in  contract  or  in  tort. 

3264.  Joinder  of  parties  defendant. 

3265.  Other  questions  of  pleading  in 

such  actions. 


Section 

3266.  Evidence    in    actions    for   the 

ejection  of  passengers. 

3267.  Instructions  which  have  been 

held  erroneous. 

3268.  Instructions  which  were  prop- 

erly refused. 

3269.  Instruction  which  it  was  held 

error  to  refuse. 


"^  Bland  v.  Southern  &c.  R.  Co.,  65 
Cal.  626. 

"'Atchison  &c.  R.  Co.  v.  Lemor- 
eux,  5  Kan.  App.  813;  s.  c.  49  Pac. 
Rep.  152.  The  ticket  office  was  not 
open  when  the  plaintiff  boarded  the 
train,  and  he  was  expelled  for  re- 
fusing to  pay  extra  fare.  -  -  -  A  pas- 
senger on  a  railway  train  who  had 
been  wrongfully  ejected  at  a  place 
forty-five  or  fifty  miles  from  his 
ultimate  destination,  instead  of  at 
a  place  twenty-four  miles  from  such 
destination,  called  for  by  his  ticket, 
and  who  drives  thereto,  can  not  re- 
cover for  the  exposure  and  hardship 
consequent  upon  losing  his  way  and 
spending  the  night  on  the  prairie, 
where  he  did  not  start  until  1 
o'clock  in  the  afternoon,  and  there 
was  nothing  to  prevent  his  starting 
early  in  the  morning:  Chicago  &c. 
R.  Co.  V.  Splrk,  51  Neb.  167;  s.  c.  70 
N.  "W.  Rep.  926;  7  Am.  &  Eng.  Rail. 
Cas.  (N.  S.)  205.  One  who  was  not 
ejected  from  the  train,  but  who  was 
carried  eight  miles  beyond  his  des- 
tination, was  allowed  to  recover 
only  the  cost  of  lodging,  or  of  a 
private  conveyance  back  to  his  des- 
tination; and  it  was  held  that  he 
could  not  recover  damages  from  the 
exposure  incident  to  a  walk  which 
he  voluntarily  undertook  to  his  des- 
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tination,  without  making  any  in- 
quiry as  to  a  lodging  or  conveyance: 
Gulf  &c.  R.  Co.  V.  Cleveland  (Tex. 
Civ.  App.),  33  S.  W.  Rep.  687  (no 
off.  rep.).  In  such  a  case  a  verdict 
for  $200  was  held  to  be  excessive: 
Gulf  &c.  R.  Co.  V.  Cleveland,  supra. 
Under  a  count  in  a  declaration  in 
tort  for  plaintiff's  wrongful  and 
forcible  expulsion  from  defendant's 
railroad  car,  alleging  that  in  con- 
sequence of  her  wrongful  expul- 
sion and  defendant's  neglect  of  duty 
in  not  carrying  her  to  her  destina- 
tion, and  of  her  walk  to  such  place 
in  order  to  reach  her  home,  she  was 
Injured  to  a  degree  stated, — it  was 
held  that  she  could  not  recover  for 
any  injury  occasioned  by  her  walk, 
as  she  did  not  show  that  to  have 
been  necessary  or  the  proximate  re- 
sult of  defendant's  act;  but,  under 
an  allegation,  In  another  count,  that, 
after  being  expelled,  she  walked  to 
the  place  of  her  destination,  there 
being  no  other  way  or  means  of 
reaching  there,  and  that  she  was  in- 
jured by  such  walk  and  by  the  ex- 
pulsion, it  was  held  that  she  might 
recover  for  both  the  expulsion  and 
the  damages  occasioned  by  the 
walk :  Spicer  v.  Lynn  &c.  R.  Co., 
149  Mass.  207;  s.  c.  21  N.  B.  Rep.  363. 
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§  3262.    Action  not  Restricted  to  Breach  of  Contract,  but  Recovery 

may  be  Had  as  for  a  Tort.**° — ^A  passenger  who  is  wrongfully  ejected 
from  the  vehicle  of  a  common  carrier  may  recover  damages  as  for  a 
tort,  notwithstanding  the  fact  that  the  relation  of  the  parties  had  its 
origin  in  contract.*''''  This  is  especially  true  where  the  ejection  is 
accompanied  with  abusive  language,  or  with  unnecessary  force  and 
violence  on  the  part  of  the  servant  of  the  carrier.' 
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§  3263.    Ejected  Passenger  may  Sue  Either  in   Contract  or  in 

Tort.*^^ — A  passenger  who,  having  a  right  to  remain  on  the  vehicle  of 
the  carrier,  is  ejected  therefrom,  may  either  sue  the  carrier  for  the 
breach  of  contract  to  carry  the  passenger,  or,  abandoning  the  contract, 
he  may  sue  as  for  a  tort  simpliciter.*^^ 

§  3264.  Joinder  of  Parties  Defendant. — In  case  of  a  passenger 
riding  in  a  sleeping  car,  who  is  subjected  to  mental  suffering  by  the 
language  of  drunken  persons  permitted  to  enter  the  car  and  remain 
therein,  he  may  maintain  an  action  both  against  the  railway  company 
hauling  the  sleeping  car,  and  the  sleeping  car  company  owning  and 
managing  it.*°* 

§  3265.  Other  Questions  of  Pleading  in  Such  Actions. — A  com- 
plaint alleging  that  the  plaintiff  tendered  to  the  conductor  of  the 
defendant  the  usual  fare  for  the  trip  which  he  was  attempting  to 
make,  but  that  the  conductor  put  him  off  the  train,  notwithstanding 
the  tender,  states  facts  sufficient  to  constitute  a  cause  of  action.*"^ 
It  is  not  necessary  for  the  declaration  or  complaint  to  allege  that  the 
plaintiff,  at  the  time  of  his  expulsion  from  the  defendant's  train, 
was  complying  with  reasonable  rules  of  the  company,  or  to  allege 
negatively  that  he  was  not  about  to  violate  any  such  reasonable  rule 
at  the  time  when  he  was  expelled.*^^  A  person  purchasing  a  ticket  of 
a  carrier  entitling  him  to  be  carried  from  one  station  to  another, 
good  only  on  trains  stopping  at  his  destination,  who  is,  by  the  com- 
pany's station  agent,  directed  to  take  a  train  that  does  not  stop  at 

**"  This  section  is  cited  in  §§  3289,        *="  Sloane  v.  Southern  &c.  R.  Co., 

3361,  3384.  Ill  Cal.  668;   s.  c.  32  L.  R.  A.  193; 
""Ante,  §  3195;  Pittsburgh  &c.  R.     44  Pac.  Rep.  320. 

Co.  V.  Reynolds,   55  Ohio  St.   370;  ^"Houston  &c.  R.  Co.  v.  Perkins, 

Central  R.  &e.  Co.  v.  Roberts,  91  Ga.  21  Tex.  Civ.  App.  508. 

513.  <^KnowIes  v.  Norfolk  &c.  R.  Co., 

'"Book  V.  Chicago  &c.  R.  Co.,  75  102  N.  C.  59;  s.  c.  9  S.  E.  Rep.  7. 

Mo.  App.  604;  s.  c.  1  Mo.  App.  Rep.  *«  South  Florida  R.  Co.  v.  Rhodes, 

428.  25  Fla.  40;  s.  c.  5  South.  Rep.  633; 

*^  This  section  is  cited  in  §§  3289,  3  L.  R.  A.  733. 

3362,  3384. 
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such  place,  and  who,  as  a  consequence,  is  ejected  by  the  conductor  be- 
fore reaching  his  destination,  has  an  action  in  tort,  and  not  merely  for 
breach  of  contract.*^''  Where  the  ejection  took  place  because  the 
plaintiff  had  boarded  a  train  which,  according  to  the  position  taken 
by  the  conductor,  did  not  stop  at  the  station  called  for  by  the  ticket 
of  the  plaintiff,  it  was  necessary  for  the  plaintiff,  in  order  to  make  it 
cppear  that  his  ejection  was  wrongful,  to  allege  that  the  rules  of 
"ihe  company  provided  that  the  train  should  stop  at  the  station  named 
in  the  ticket.*"^  A  declaration  or  complaint  predicating  a  right  of 
recovery  upon  the  act  of  the  defendant  in  wrongfully  expelling  the 
plaintiff  from  a  train  on  which  he  had  a  right  to  ride  upon  his  ticket, 
will  not  authorize  a  recovery  for  a  breach  of  the  contract,  in  the  pur- 
chase of  the  ticket,  made  with  the  station  agent.*^°  In  an  action 
against  a  railroad  company  for  the  wrongful  ejection  of  a  passenger 
from  its  train,  a  count  in  the  complaint  which  set  forth  that  it  was 
the  duty  of  the  railroad  agent,  at  the  point  from  which  a  return 
trip  was  to  begin,  to  sign,  date  and  stamp  the  ticket,  which  he 
failed  to  do,  was  regarded  as  stating  a  cause  of  action  arising  from 
the  agent's  breach  of  duty,  and  not  as  founded  upon  the  al- 
leged wrongful  expulsion  from  the  train.^""  Under  a  declara- 
tion alleging  as  the  plaintiff's  cause  of  action  that  he  "was  ejected 
from  his  seat  in  the  defendant's  car  forcibly,  and  without  his  con- 
sent, before  he  reached  his  destination,"  a  recovery  can  not  be  had 
upon  proof  that  he  left  the  cars  voluntarily  at  the  wrong  station,  the 
porter  having  called  out  by  mistake  "the  name  of  the  station  which 
was  his  destination;  and,  these  facts  having  been  averred  in  a  count 
added  by  way  of  amendment,  a  new  cause  of  action  was  stated, 
to  which  the  statute  of  limitations  might  be  pleaded  and  set  up  as  a 
defense. **"■  When  the  petition,  in  an  action  against  a  railway  com- 
pany for  damages  alleged  to  have  been  sustained  by  plaintiff's  unlaw- 
ful expulsion  from  a  train,  insufficiently  describes  the  ticket  pre- 

«' Pittsburgh  &c.  R.  Co.  v.  Reyn-  23   South.  Rep.   68.     This  construc- 

olds,  55  Ohio  St.  370;   s.  c.  37  Ohio  tion   of  the  pleading  seems  to  the 

L.  J.  41;  45  N.  E.  Rep.  712.  author    too     narrow.      It    restricts 

«» Chicago  &c.  R.  Co.  v.  Bills,  104  the  right  to  an  action  to  recover 
Ind.  13;  s.  c.  1  West.  Rep.  847.  The  damages  for  the  mere  breach  of  a 
author  conceives  that  if  the  com-  contract;  whereas,  the  evident  pur- 
pany  advertised  the  particular  train  pose  of  the  complaint  was  to  state  a 
as  stopping  at  the  place  of  the  des-  cause  of  action  for  the  unlawful 
tination  of  the  passenger,  that  would  expulsion,  and  the  allegations  touch- 
be  a  fact  more  relevant  than  the  ing  the  refusal  of  the  agent  to  sign, 
rules  of  the  company,  which  might  date  and  stamp  the  return  ticket, 
or  might  not  be  known  to  him.  were   mere   matter   of   inducement. 

*">  Thomat  v.  Chicago  &c.  R.  Co.,  Compare  this  case  on  second  appeal, 

72  Mich.  355;  s.  c.  40  N.  W.  Rep.  463.  29  South.  Rep.  961;   22  Am.  &  Eng. 

•""McGhee   v.   Reynolds,   117   Ala.  Rail.  Cas.  (N.  S.)  17. 

413;  s.  c.  3  Am.  Neg.  Rep.  511;  10  "^  Alabama  &c.  R.  Co.  v.  Smith,  81 

Am.  &  Eng.  Rail.  Cas.   (N.  S.)  49;  Ala.  229. 
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sented  to  the  conductor  as  the  evidence  of  plaintiff's  claim  of  right 
to  passage,  in  not  stating  the  printing  or  stamps  thereon  or  the  con- 
ditions or  dates,  it  is  erroneous  to  overrule  a  special  demurrer  proper- 
ly pointing  out  the  defectiveness  of  the  petition  in  this  respect.*"^ 
In  a  complaint  to  recover  damages  for  the  wrongful  ejection  of  the 
plaintiff  from  a  passenger  train,  it  is  not  necessary  to  allege  the  par- 
ticular facts  and  circumstances  attending  the  ejection,  and  such  de- 
tails are  properly  stricken  out,  since  they  violate  the  rule  against 
pleading  evidence,  and  are  mere  evidentiary  facts  which  are  admissible 
in  evidence,  without  being  specially  pleaded.*"^  If  the  defendant 
desires  to  avail  itself  of  the  defense  that  there  was  a  rule  forbidding 
the  plaintiff  to  ride  on  the  particular  train,  and  that  the  plaintiff 
knew  of  such  rule,  and  that  the  brakeman  who  took  the  plaintiff 
aboard  the  train  was  acting  merely  for  himself,  and  not  for  the 
company,  and  was  so  acting  in  ejecting  the  plaintiff  from  the  train, — 
this  defense  must  be  specially  pleaded;  otherwise  it  can  not  be  con- 
sidered.***  In  an  action  against  a  railroad  company  for  the  killing 
of  plaintiff's  son,  the  complaint  alleged  that  deceased,  with  the 
consent  of  d,  train  hand,  boarded  one  of  defendant's  freight  trains, 
paying  one  of  the  trainmen  for  the  privilege  of  riding  thereon,  and 
that  afterwards  one  of  the  trainmen,  in  the  presence  of  the  con- 
ductor, demanded  more  money  from  the  deceased,  which,  being  re- 
fused, he  attempted  to  take  by  force,  and  threw  deceased  from  the 
rapidly  moving  train,  thereby  killing  him.  It  was  held  that  the 
complaint  stated  a  cause  of  action  against  the  railroad  company.*'* 
The  plaintiff,  in  an  action  against  a  railroad  company  to  recover 
damages  for  injuries  received  by  a  trespasser  in  consequence  of  being 
shoved  from  a  moving  freight  train  by  an  employe  of  the  defendant, 
alleged  that  the  plaintiff  was  wantonly  and  recMessly,  or  intentionally 
injured  by  the  defendant  through  its  servant  or  agent.  It  was  held 
that  the  complaint  stated  a  good  cause  of  action.*^" 

§  3266.    Evidence  in  Actions  for  the  Ejection  of  Passengers. — 

Where  the  plaintiff  was  ejected  from  a  street  car,  on  the  ground 

*^  Southern  R.  Co.  v.  Dyson,  109  lessly,"    when    used    conjunctively 

Ga.  103;  s.  c.  34  S.  E.  Rep.  997.  with  "wantonly,"  meant  something 

"'Godfrey  v.  Ohio  &c.  R.  Co.,  116  more  than  "negligently;"  and  held 
Ind.  30;  s.  c.  18  N.  E.  Rep.  61;  15  that  assignments  of  demurrer  pro- 
West.  Rep.  533.  ceeding  on  the  idea  that  the  word 

*"  Texas  &c.  R.   Co.  v.  Black,   23  "recklessly,"      used      conjunctively 

Tex.  Civ.  App.  119;    s.  c.   57   S.  W.  with  "wantonly,"  in  a  complaint  for 

Rep.  330.  personal  injuries  inflicted  on  plain- 

*"  Mclver  v.  Florida  &c.  R.  Co.,  110  tiff  in  removing  him  from  a  train  as 

Ga.  223;  s.  c.  36  S.  E.  Rep.  775.  a   trespasser,    means   "negligently," 

*■' Highland  Ave.  R.  Co.  v.  Robin-  were  without  merit:    Highland  Ave. 

son  (Ala.),  28  South.  Rep.  28.    The  &c.   R.  Co.  v.   Robinson    (Ala.),   28 

court  reasoned  that  the  word  "reck-  South.  Rep.  28. 
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that  he  was  guilty  of  such  disorderly  conduct  as  called  for  the  inter- 
ference of  the  conductor,  for  the  protection  of  other  passengers,  it 
was  held  error  to  admit  evidence  tending  to  show  that  the  train  from 
which  he  was  ejected  was  the  same  train,  in  charge  of  the  same  con- 
ductor, which  had  previously  carried  him  over  the  defendant's  road, 
and  that  the  defendant  company  had  claimed  the  proportion  of  fare 
on  the  plaintiff's  ticket,  and  had  afterwards  accepted  it,  the  same 
being  fare  over  the  road  from  whose  train  he  was  ejected.*"'^  In  an 
action  to  recover  damages  for  the  wrongful  ejection  of  the  plaintiff 
from  the  defendant's  car,  evidence  tending  to  show  that  the  plaintiff 
had  no  money  with  which  to  pay  his  fare  has  been  held  competent.*"^ 
Testimony  tending  to  show  that  plaintiff  is  a  man  of  the  strictest 
honor  and  integrity,  and  sensitive  to  indignities  put  upon  him,  is 
not  admissible  to  increase  his  damage  on  account  of  his  ejection  from 
a  passenger  train.*""  Quite  opposed  to  this  is  a  decision  to  the  ef- 
fect that,  in  an  action  by  a  female  passenger  against  a  railroad 
company,  for  attempting  to  eject  her  from  a  sleeping  car  at  night,  in- 
volving the  issue  of  the  raising  of  the  curtain  of  her  berth,  and  the 
exposure  of  her  person,  the  defendant  may  show,  in  mitigation  of 
damages,  that  she  was  of  low  repute  for  chastity.*'^''  Where  the  rule 
obtains  which  declines  to  attribute  to  a  railway  brakeman  the  im- 
plied power  to  expel  a  trespasser  from  the  train,  so  that  if  he  does  so, 
it  will  be  his  own  act  and  not  the  act  of  the  company, — it  may 
be  important  to  consider  what  evidence  will  warrant  the  conclusion 
that  the  act  is  that  of  the  conductor.     Where  the  man  who  ejected 

*"  Young  V.  Pennsylvania  R.  Co.,  of  the  pleadings,  were  held  not  to 

115  Pa.  St.  112;    s.  c.  5  Cent.  Rep.  support  the  defense  that  the  plain- 

848.  tiff  attempted  to  ride  on  the  defend- 

*™  Atchison  &c.  R.  Co.  v.   CunifEe  ant's  train,  through  collusion  with 

(Tex.  Civ.  App.),  57  S.  W.  Rep.  692.  a  brakeman,  for  the  purpose  of  de- 

Although  there  are  other  decisions  frauding  the   company, — see   Texas 

in     line     with     this     holding,     the  &c.  R.  Co.  v.  Black,  23  Tex.  Civ.  App. 

author    adheres   to    his    view,    else-  119;  s.  c.  57  S.  W.  Rep.  330.     It  has 

where  stated,  that  the  right  of  the  been  held  that  evidence  offered  for 

passenger   to   ride   can'  not   depend  the  purpose  of  showing  that  it  was 

upon  whether  or  not  he  had  money  the  practice  of  the  ticket  agent  of 

out  of  which  he  might  have  paid  his  the  defendant  to  open  his  office  a 

fare,  though  that  circumstance  may  few  minutes  before  train  time,  and 

be  relevant  on  the  question  of  the  to  sell  tickets  for  stations  only  at 

quantum  of  his  damages:  it  may  be  which  the  next  train  would  stop,  is 

competent  to  show  that  he  brought  not   sufficient   to    establish    such    a 

some  of  his  damages  upon  himself  usage  as  would  bind  the  company  or 

by  his  own  voluntary  act.  release  the  passenger  from  the  obli- 

*™  Spink  V.   Louisville  &c.  R.   Co.'  gation  of  inquiring  whether  the  par- 

(Ky.),  52  S.  W.  Rep.  1067  (not  to  be  ticular  train  which  he  boarded  did 

off.  rep.).  stop  at  his  destination,  and  is  there- 

■""  Houston  &c.  R.  Co.  v.  Ritter,  16  fore  inadmissible:     Duling  v.  Phila- 

Tex.  Civ.  App.  482;    s.  c.  41  S.  W.  delphia  &c.  R.  Co.,  66  Md.  120;  s.  c. 

Rep.   753.     For  a  collection  of  evi-  5  Cent.  Rep.  570.     The  propriety  of 

dentiary  facts,  which.  In  the  state  the  decision  is  doubtful. 
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the  passenger  violently,  and  while  the  train  was  running  at  a  high 
rate  of  speed,  claimed  to  be  the  conductor,  had  a  lantern  and  a  con- 
ductor's clippers,  and  was  at  the  time  engaged  in  collecting  fares, — 
this  was  held  to  create  a  strong  presumption  that  he  was  in  fact  the 
conductor  of  the  train,  such  as  would  require  very  strong  circum- 
stantial evidence  to  overcome  the  conclusion  and  to  relieve  the  com- 
pany from  liability.*'^ 

§  3267.  Instructions  which  have  been  Held  Erroneous. — Where 
the  evidence  tended  to  show  that  a  hrakeman,  immediately  after 
thrusting  the  plaintiff,  who  was  a  trespasser,  from  the  train,  pushed 
him  against  a  moving  car  under  the  wheels, — it  was  held  error  to  in- 
struct the  jury  that  there  could  be  no  recovery,  unless  the  plaintifE 
was  still  holding  to  the  car  when  the  hrakeman  seized  him, — the 
whole  being  a  continuous  transaction,  and,  in  the  view  of  the  court, 
the  removal  of  trespassers  from  the  train  being  within  the  implied 
authority  of  the  brakeman.^'^^  Instructions  must  be  confined  to  the 
hypothetical  state  of  facts  which  the  evidence  on  one  side  or  the 
other,  tends  to  prove;  an  instruction  is  erroneous  which  directs  the 
jury  to  consider  any  irrelevant  matter.  In  giving  the  jury  instruc- 
tions upon  the  question  of  the  right  of  the  railway  conductor 
to  eject  a  passenger  who  wrongfully  refuses  to  pay  his  fare,  the 
judge  should  not  qualify  the  instruction  by  advising  the  jury  that 
the  right  does  not  exist  in  case  of  a  passenger's  illness,  where  the 


"'  Lampkins  v.  Vicksburg  &c.  R.  was  not  absolutely  certain.    It  was 

Co.,  42  La.  An.  997;   s.  c.  8  South,  held  that  such  evidence  furnished  a 

Rep.  530.    The  author  adds  his  own  sufficient   basis   for   a   recovery   on 

view,  that  even  if  such  an  expulsion  these  facts:     South  Carolina  &c.  R. 

were  made  by  a  hrakeman,  and  there  Co.  v.  Nix,  68  Ga.  572.    Where  the 

was  no  proof  as  to  his  authority  to  principal  questions  in  an  action  for 

expel  passengers,  it  would  be  an  out-  the  ejection  of  a  passenger  from  a 

rage  on  public  justice  to  exonerate  street    car    were    whether    he    was 

the   railway   company    from    liabil-  guilty  of  disorderly  conduct,  calling 

ity.        -  -  A  declaration  alleged  that  f pr  interference  of  the  conductor,  it 

a  passenger  on  a  railroad  train  in  was  error  to  admit  evidence   that 

South  Carolina  "was  violently  eject-  thereafter    he    was    arrested    and 

ed  and  thrown  down  from  said  cars  charged  with  disorderly  conduct  at 

by  the  defendant,  and  its  agents  and  the  time  of  the  ejection,  and  was  ac- 

servants,  in  the  course  of  their  em-  quitted:     Vadney  v.  Albany  R.  Co., 

ployment,  and,  in  being  thus  forci-  62  N.  Y.   Supp.   140;    s.  c.   47  App. 

Dly  and  unjustly  ejected  from  said  Biv.  (N.  Y.)  207. 

cars  as  aforesaid,  was  thrown  there-  *"  Elliot  v.  Louisville  &c.  R.  Co. 

under  and  run  over  and  killed  there-  (Ky.),  52  S.  W.  Rep.  833  (not  to  be 

by."    The  evidence  showed  that  the  off.  rep.).    Upon  the  difference  of  ju- 

passenger  was  run  over  and  killed  dicial  opinion  as  to  whether  the  re- 

by  this  train,  and  that  about  an  hour  moval  of  trespassers  from  a  railway 

afterwards  another  train  ran  over  train  is  within  the  implied  author- 

the  body.    Whether  life  was  extin-  ity    of    the    hrakeman,  —  see  ante, 

guished  by  the  first  or  second  train  §§  3176,  3198;  post,  §§  3305,  3306. 
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evidence  shows  that  the  passenger  was  not  in  fact  ejected,  hnt  that 
the  conductor  retrained  from  further  attempts  to  eject  him  upon 
his  falling  in  a  fit,  genuine  or  simulated.*'* 

§  3268.  Instructions  which  were  Properly  Refused. — Where  the 
plaintiii,  attempting  to  ride  on  the  defendant's  freight  train,  was 
pushed  off  by  the  brakeman  in  such  a  manner  as  to  throw  his  feet 
under  the  wheels  of  another  train,  a  special  instruction  to  the  jury 
to  the  effect  that  if  the  plaintiff  had  paid  his  fare  knowing  that  it 
was  against  the  rules  of  the  defendant  company  for  the  freight  train 
on  which  he  was  riding  to  carry  persons  situated  as  he  was,  then  the 
defendant  was  not  liable  for  any  willful  assault  made  by  the  brake- 
man,  was  properly  refused ;  as  the  effect  of  it  was  to  place  the  plaintiff 
beyond  the  protection  of  the  law,  regardless  of  whether  the  brakeman 
was  acting  in  the  interest  of  his  employer,  or  within  the  scope  of  his 
duties ;  and  because  it  also  assumed  the  existence  of  collusion  between 
the  plaintiff  and  the  brakeman,  to  defraud  the  defendant  of  compensa- 
tion for  carrying  the  plaintiff.*'*  Where  the  action  was  brought  by  a 
girl  fifteen  years  old,  and  her  niece,  a  girl  seven  years  old,  to  recover 
damages  for  a  wrongful  ejection  from  the  defendant's  railway  train, 
there  was  evidence  tending  to  show  that  the  aunt  had  tendered  in- 
sufficient fare  for  the  niece.  An  instruction  which  directed  the  jury 
to  find  for  the  defendant,  if  the  younger  child  was  in  the  charge  and 
control  of  the  elder,  and  if  the  latter  failed  to  pay  fare  for  the 
younger,  was  held  sufiicient,  without  a  more  specific  statement  as  to 
the  meaning  of  the  words  "charge"  and  "control,"  there  being  no 
request  for  a  more  specific  instruction  on  the  particular  point.*'^  As 
a  train  approached  a  depot,  a  boy  eight  years  old  jumped  on  to  steal 
a  ride,  and  was  killed  by  falling  between  two  cars  as  he  swung  be- 
tween the  platforms.  In  an  action  by  the  boy's  administrator  against 
the  company,  it  was  held  that  the  court  was  justified  in  refusing  to 
charge  that  the  jury  should  find  for  the  plaintiff,  unless  defendant 

•"  Houston  &c.  R.  Co.  v.  Ritter,  16  mits  recovery  even  thougli  the  death 

Tex.  Civ.  App.  482;   s.  c.  41  S.  W.  was  not  the  natural  and  probable 

Rep.  753.    An  instruction  authoriz-  consequence    of    the    ejection:     St. 

ing  recovery  from  a  railroad  com-  Louis  &c.  R.  Co.  v.  Williams,  23  Tex. 

pany  for  the  death  of  a  passenger.  Civ.  App.  119;  s.  c.  37  S.  W.  Rep.  992 

which  was  the  immediate  result  of  (no  off.  rep.). 

his  being  run  over  by  the  train,  if  ""Texas  &c.  R.  Co.  v.  Black,   23 

the    jury    believe    his    death    was  Tex.  Civ.  App.  119;   s.  c.  57  S.  W. 

caused  by  or  was  the  natural  and  Rep.  330. 

probable   consequence   of  his  being  ™  Warfield  v.  Louisville  &c.  R.  Co., 

ejected  by  the  conductor  of  the  train  104  Tenn.  74;  s.  c.  55  S.  W.  Rep.  304; 

upon  which  he  was  riding  as  a  pas-  Harrington  v.  Louisville  &c.  R.  Co., 

senger  while  he  was  intoxicated, —  104  Tenn.  74;  s.  c.  55  S.  W.  Rep.  304 

has  been  held  erroneous,  as  it  per-  (same  opinion). 
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had  shown  by  satisfactory  afBrmative  proof  that  its  agents  and  em- 
ployes were  not  at  fault  or  negligent.*'^ 

§  3269.    Instruction  which  it  was  Held  Error  to  Eefuse. — In  a 

ease  where  the  plaintifE  paid  his  fare  on  the  street  car  with  a  genuine 
coin,  but  the  conductor,  claiming  that  it  was  counterfeit,  afterwards 
requested  him  to  pay  with  good  money,  which  the  plaintiff  refused 
to  do,  although  he  had  other  good  money  in  his  pocket,  whereupon 
the  conductor  put  him  off  the  car, — it  was  held  error  to  refuse  to 
instruct  the  jury  that,  in  considering  the  question  whether  there  was 
an  injury  to  the  plaintiff's  feelings,  the  jury  should  consider  the 
plaintiff's  conduct, — whether  he  sought  to  avoid  trouble,  or  whether 
his  conduct  tended  to  provoke  trouble  unnecessarily.*^^ 

Article  IV.     Liability  op  Carrier  for  Arrests  of  Passengers. 

Section  Section 

3272.  Liability  of  carrier  for  arrests  arrests  of  passengers  made 

made  by  his  servants.  by  his  servants,  whether  be- 

3273.  Arrests   of   intending   passen-  fore   or   after   transit  com- 

gers  made  before  the  transit  mences. 

has  commenced.  3277.  What  oflScers  have  and  have 

3274.  Arrests  made  by  officers  of  the  not    implied    authority    to 

law  and  railway  agents  pos-  make  arrests. 

sessing    constabulary    pow-  3278.  Instigating  officers  to  make  ar- 

ers.  rests. 

3275.  Rule    of   respondeat   superior  3279.  Liability  of  carrier  for  permit- 

mistakenly  applied  to  false  ting  unlawful  arrests  of  its 

arrests    of    passengers    by  passengers, 

servants    of    carrier    after  3280.  Liability    for    arrest    without 

transit  commenced.  warrant. 

3276.  American  decisions  which  hold  3281.  Arrest  for  disorderly  conduct. 

the  carrier  liable  for  false 

§  3272.    Liability  of  Carrier  for  Arrests  Made  by  his  Servants. — 

The  failure  of  the  courts  to  get  out  of  their  minds  the  idea  of  the 
doctrine  of  respondeat  superior,  when  dealing  with  the  subject  of 
assaults  upon  passengers  by  the  servants  of  the  carrier,  has  led  to  a 
corresponding  confusion  upon  this  subject.  Those  courts  which  are 
unable  to  understand  that  every  assault  upon  a  passenger  by  the 
servant  of  the  carrier,  whether  acting  within  or  without  the  scope  of 
his  employment,  renders  the  carrier  liable  in  damages,  not  under 
the  rule  of  respondeat  superior,  but  because  it  is  a  breach  of  the  con- 

""Sommers  v.  Mississippi  &c.  R.        *"Vassau  v.  Madison  &c.  R.  Co., 
Co.,  7  Lea  (Tenn.)  201.  106  Wis.  301;  s.  c.  82  N.  W.  Rep.  152. 
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tract  of  the  carrier  to  convey  the  passenger  in  safety  to  his  destina- 
tion,— have  confused  the  subject  by  applying  to  it  the  doctrine  which 
obtains  in  case  of  arrests  of  strangers  made  by  the  servants  of  a 
master,  with  the  conclusion  that  the  carrier  is  not  liable  for  such  ar- 
rests if  falsely  made,  unless  the  servant  is,  in  making  it,  acting  within 
the  general  scope  of  his  employment.  Such  is  the  true  rule  as  to  the 
arrests  of  strangers  and  trespassers,  but  not  as  to  the  arrest  of  pas- 
sengers."^ 

§  3273.  Arrests  of  Intending  Passengers  Made  before  the  Transit 
has  Commenced. — It  has  been  held,  both  in  England  and  in  this  coun- 
try, that,  in  the  absence  of  authority,  either  in  the  by-laws  of  a  rail- 
road company,  or  in  the  directions  given  to  the  servants  of  the  com- 
pany who  execute  such  by-laws,  or  in  the  absence  of  authority  other- 
wise conferred, — the  arrests  of  strangers,  or  of  intending  passengers 
before  the  transit  has  commenced,  which  the  employes  of  the  com- 
pany happen  to  make,  while  engaged  in  the  performance  of  their 
duties,  do  not  render  the  company  liable  in  damages  in  case  the  ar- 
rests turn  out  to  be  false,  on  the  ground  that  the  servants,  when  so 
acting,  can  not  be  considered  as  acting  within  the  scope  of  their 
employment."^  An  examination  of  these  decisions  will  show  that 
the  arrests  were,  in  point  of  fact,  made  before  the  passenger  had 
placed  himself  in  the  custody  of  the  carrier  for  the  purposes  of  tran- 
sit,— that  is  to  say,  before  the  period  had  arrived  when  the  carrier 
assumed  the  duty  of  conveying  the  passenger  safely  and  of  pro- 
tecting him  from  the  violence  of  his  own  servants  and  others.*^"     In 

*"For  discussions  of  the  liability  s.  c.  42  N.  Y.  St.  Rep.  83;  45  Alb.  L. 

of  carriers  for  the  false  imprison-  J.  274;  29  N.  E.  Rep.  952;  14  L.  R.  A. 

ment  of  passengers,  see  the  notes  to  791. 

Mulligan  v.  New  York  &c.  R.  Co.,  14  "°  Thus,  in  an  English  case  where 
L.  R.  A.  791;  Gillingham  v.  Ohio  the  question  was  decided  for  the 
River  R.  Co.,  14  L.  R.  A.  798;  Pal-  first  time,  the  facts  were  that  the 
meri  v.  Manhattan  R.  Co.,  16  L.  R.  A.  foreman-porter  of  the  defendant's 
136;  Central  R.  Co.  v.  Brewer,  27  L.  railway,  who,  in  the  absence  of  the 
R.  A.  63.  Circumstances  under  which  station  master,  was  in  charge  of  the 
neither  a  railway  company  nor  an  station,  gave  into  custody  the  plain- 
officer  of  the  company  was  liable  for  tiff,  whom  he  suspected  to  be  steal- 
instituting  a  prosecution  by  means  ing  the  company's  property.  Having 
of  a  search  warrant  against  a  rail-  been  acquitted  of  this  charge,  he 
road  ticket  broker,  for  fraudulently  brought  suit  against  the  company 
erasing  and  altering  railroad  tick-  for  the  arrest.  In  regard  to  this 
ets,  and  then  selling  them:  Thelln  suit,  Keating,  J.,  said:  "There  is  no 
V.  Dorsey,  59  Md.  539.  evidence  in  the  case  of  anything  like 

*"  Porter  v.  Chicago  &c.  R.  Co.,  41  express  authority  being  given  by  the 
Iowa  358;  Edwards  V.  London  &c.  R.  defendants  to  Holmes  [the  fore- 
Co.,  L.  R.  5  C.  P.  445;  Allen  v.  Lon-  man],  and  if  there  is  any  evidence 
don  &c.  R.  Co.,  L.  R.  6  Q.  B.  65 ;  King  to  fix  the  defendants,  it  must  be 
v.  Illinois  &c.  R.  Co.,  69  Miss.  245;  upon  an  implied  authority  result- 
s.  c.  10  South.  Rep.  42;  Mulligan  v.  ing  from  Holmes's  position  as  theil 
New  York  &c.  R.  Co.,  129  N.  Y.  506;  servant;  and  that  raises  broadly  the 
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line  with  the  English  cases  cited  in  the  note,  it  has  heen  held  in  this 
country  that  an  arrest  by  a  railway  ticket  agent  of  a  person  who  has 
jiist  bought  a  ticket^  on  the  charge  that  he  has,  in  paying  for  it, 
passed  counterfeit  money,  is  not  an  act  done  within  the  scope  of  his 
employment,  so  as  to  make  the  company  liable  in  damages  for  false 
imprisonment,  although  the  bill  turns  out  to  be  genuine,  and  the 
arrest  consequently  unlawful.**^ 

§  3274.  Arrests  Made  by  Officers  of  the  law  and  Railway  Agents 
Possessing  Constabulary  Powers. — Clearly,  where  an  officer,  possess- 
ing constabulary  powers,  makes  an  arrest,  hy  virtue  of  his  office,  and 
not  as  an  agent  of  a  railway  company  or  other  carrier,  and  the  arrest 
turns  out  to  be  an  act  of  false  imprisonment,  the  carrier  will  not  he 
liable^^^    But  the  contrary  rule  will  obtain  where  the  person,  al- 


question  whether  a  person  in  the 
position  of  Holmes  has  implied  au- 
thority to  give  into  custody  any  one 
whom  he  suspects  to  have  stolen  his 
master's  goods.  I  think  there  is  no 
such  implied  authority.  It  is  ad- 
mitted that  the  point  is  new,  and 
that  there  is  no  case  in  which  such 
an  authority  has  been  assumed  to 
exist.  The  cases  that  have  been  re- 
ferred to  in  support  of  the  conten- 
tion are  cases  where  a  company  has 
made  by-laws,  and  an  act  of  Parlia- 
ment has  given  authority  to  the 
company's  servants  to  apprehend 
persons  committing  offenses  against 
the  by-laws.  It  has  been  held  that, 
under  such  circumstances,  the  serv- 
ant may  be  considered  to  have  au- 
thority to  enforce  the  by-laws,  and 
to  do  whatever  is  necessary  for  that 
purpose.  That  is  the  limit  to  which 
the  cases  have  gone;  and  it  seems  to 
me  that  it  would  be  carrying  the 
doctrine  much  further  to  hold  that 
the  defendants  were  liable  in  this 
case.  There  seems  no  ground  for 
saying  that  what  was  done  was  in 
the  ordinary  course  of  business  of 
the  company,  nor  that  it  was  for 
their  benefit,  except  in  so  far  that 
it  is  for  the  benefit  of  all  the  Queen's 
subjects  that  a  criminal  should  be 
convicted.  If  Holmes  acted  from  a 
sense  of  the  duty  which  rests  on 
every  one  to  give  in  charge  a  person 
whom  he  thinks  is  committing  a 
felony,  his  conduct  would  in  no  way 
be  conpected  with  the  defendants:" 
Edwards  v.  London  &c.  R.  Co.,  L.  R. 
5  C.  P.  445,  448.  This  decision  was 
subsequently  reviewed,  and  its  au- 


thority affirmed  in  a  case  in  which 
it  was  held  that  a  clerk  of  a  railway 
company,  whose  duty  it  is  to  issue 
tickets  to  passengers  and  receive 
money,  in  the  absence  of  express  au- 
thority has  no  implied  authority 
from  the  company  to  give  into  cus- 
tody a  person  whom  he  suspects  to 
have  attempted  to  rob  the  company's 
money  drawer,  after  the  attempt  has 
ceased:  Allen  v.  London  &c.  R.  Co., 
L.  R.  6  Q.  B.  65.  Lord  Blackburn 
was  inclined  to  think  that  if  rob- 
bery was  going  on,  and  could  not  be 
prevented  except  by  giving  the  rob- 
bers into  custody,  or  if  the  clerk 
had  reason  to  believe  that  money 
had  actually  been  stolen,  and  he 
could  get  it  back  by  taking  the  thief 
into  custody,  and  did  so  for  that  pur- 
pose, that  might  be  within  the  au- 
thority of  the  person  in  charge  of 
the  money  drawer.  On  this  point 
see  Van  Den  Eynde  v.  Ulster  R.  Co., 
Irish  Rep.  5  C.  L.  6. 

*"  Mulligan  v.  New  York  &c.  R. 
Co.,  129  N.  Y.  506;  s.  c.  14  L.  R.  A. 
791;  42  N.  Y.  St.  Rep.  83;  45  Alb. 
L.  J.  274;  29  N.  E.  Rep.  952. 

«=Jardine  v.  Cornell,  50  N.  J.  L. 
485;  s.  c.  12  Cent.  Rep.  804;  14  Atl. 
Rep.  590;  Oppenheimer  v.  Manhat- 
tan R.  Co.,  63  Hun  (N.  Y.)  633;  s.  c. 
45  N.  Y.  St.  Rep.  134;  18  N.  Y.  Supp. 
411.  The  statute  law  of  Massachu- 
setts (Pub.  Stat.  Mass.,  chap.  103, 
§  18)  does  not  authorize  an  arrest 
without  a  warrant,  by  officers  not 
present  when  the  offense  is  commit- 
ted, upon  complaint  by  a  car  con- 
ductor for  evading  payment  of  fare; 
and  such  an  arrest  is  therefore  un- 
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though  an  officer  of  the  law,  and  possessing  constabulary  powers^  is 
in  the  employ  of  the  carrier,  and  is  making  the  arrest  partly  in 
virtue  of  that  employment.*^'  Nor  does  the  fact  that  there  is  a 
statute  conferring  upon  the  conductor  of  a  railroad  train  all  the 
powers  of  a  conservator  of  the  peace  while  in  charge  of  the  train 
relieve  the  carrier  from  liability  for  false  imprisonment  of  a  paa- 
senger  made  or  caused  to  be  made  by  him.*^*  On  the  same  theory, 
another  court  has  held  a  railway  company  liable  for  the  false  arrest 
of  one  applying  at  its  ticket  office  for  a  ticket,  upon  a  charge  of 
drunkenness,  by  a  watchman  sworn  in  as  a  special  policeman  without 
authority  of  law,  and  employed  by  it  to  watch  at  its  station.**^  It 
has  been  held  that  a  railway  company  is  not  responsible  for  an  illegal 
arrest  made  by  its  station  agent  in  the  exercise  of  the  authority  con- 
ferred upon  such  agents  by  statute,*^"  making  them  conservators  of 
the  peace,  with  power  to  arrest  and  deliver  to  some  officer  a  person 
guilty  of  disorderly  conduct  in  the  waiting-rooms.**'' 

§  3275.  Rule  of  Respondeat  Superior  Mistakenly  Applied  to  False 
Arrests  of  Passengers  by  Servants  of  Carrier  after  Transit  Com- 
menced.— Outside  of  these,  there  are  cases,  not  well  decided  upon 
principle,  which  proceed  upon  the  mistaken  notion  that  the  subject 
is  governed  by  the  rule  of  respondeat  superior,  and  which  hold  that 
the  carrier  is  not  liable  in  damages  for  a  false  arrest  by  his  servant 
even  after  the  passenger  has  committed  himself  to  the  protection  of 
the  carrier  and  is  upon  the  carrier's  vehicle  for  the  purposes  of  the 
transit,*** — as  where  a  street  railway  conductor  arrests  a  passenger 
on  a  charge  of  passing  counterfeit  money  in  paying  his  fare;**'  or 
where  the  superintendent  of  a  street  railway  company  arrests  a 
passenger  on  a  charge  of  putting  a  counterfeit  coin  in  the  fare-box 
in  payment  of  fare.*""  The  liability  at  common  law  for  a  malicious 
arrest,  of  course,  imports  that  the  act  is  done  out  of  malice.  In  such 
cases,  assuming  that  the  agent  is  acting  within  the  general  scope  of 

lawful :    Krulevitz  v.  Eastern  R.  Co.,  by  the  statute,  was  not  regarded  as 

143  Mass.  228;   s.  c.  3  N.  Eng.  Rep.  making  them  officers  of  the  State, 

310.  but  merely  as  enlarging  and  defin- 

*»»  Brill  V.  Eddy,  115  Mo.  596;  s.  c.  ing  their  duties  as  agents  of  the 

22  S.  W.  Rep.  488.  companies. 

'"  Gillingham  v.  Ohio  River  R.  Co.,  ^"  Cunningham  v.  Seattle  Electric 

35  W.  Va.  588;  s.  c.  14  L.  R.  A.  789;  &c.  Co.,  3  Wash.  471;   s.  c.  28  Pac. 

14  S.  E.  Rep.  243.  Rep.  745. 

<»=  Norfolk  &c.  R.  Co.  v.  Galliher,  *»"Lafitte  v.  New  Orleans  &c.  R. 

89  Va.  639;   s.  c.  16  S.  E.  Rep.  935;  Co.,  43  La.  An.  34;  s.  c.  8  South.  Rep. 

17  Va.  L.  J.  267.  701. 

«'  Miss.  Act,  Feb.  22,  1890.  *^  Central   R.    Co.    v.    Brewer,    78 

"'King  V.  Illinois  &c.  R.  Co.,  69  Md.  394;  s.  o.  28  Atl.  Rep.  615;   27 

Miss.   245;    s.  c.  10  South.  Rep.  42.  L.  R.  A.  63. 
The  power  to  make  arrests,  granted 
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his  authority,  the  malice  of  the  agent  is  imputed  to  the  principal. 
For  example,  the  malice  of  the  conductor,  who  makes  a  complaint 
to  an  officer  and  causes  the  arrest  of  a  passenger  for  evading  the 
payment  of  fare,  is  imputed  to  the  incorporated  carrier,*^^  on  a  prin- 
ciple already  considered.**^ 

§  3276.  American  Decisions  which  Hold  the  Carrier  Liable  for 
False  Arrests  of  Passengers  Made  by  his  Servants,  whether  Before  or 
After  Transit  Commences. — On  the  contrary,  many  American  courts 
hold  the  carrier  liable  for  false  arrests  made  by  his  servants  whether 
the  transit  has  commenced  or  not, — proceeding  in  the  former  case 
upon  an  enlarged  view  of  the  scope  of  the  employment  of  the  servant 
under  the  doctrine  of  respondeat  superior;  and  in  the  latter  case, 
either  upon  the  same  theory,  or  upon  the  better  theory  that  the  arrest 
is  a  breach  of  the  obligation  assumed  by  the  carrier  of  transporting 
the  passenger  in  safety  to  his  destination.**^  Under  the  theory  of 
respondeat  superior,  a  railroad  company  has  been  held  liable  for  a 
false  arrest  made  by  its  station  master,  although  he  had  never  been 
instructed  or  empowered  to  arrest  any  one,  and  although  he  was 
also  the  agent  of  another  company^^^  Another  court  has  held,  on 
the  same  theory  of  respondeat  superior,  that  the  act  of  a  ticket  agent 
in  following  a  woman  who  has  bought  a  ticket,  out  upon  the  platform, 
and  in  charging  her  with  having  given  him  counterfeit  money,  and 
demanding  of  her  other  money  in  its  stead,  and  on  her  refusal, 
angrily  insulting  her,  and  slandering  her  character,  and  putting  his 
hand  upon  her,  and  telling  her  not  to  stir  until  he  gets  a  policeman 
to  arrest  and  search  her,  but  lets  her  go  when  he  fails  to  find  an 
officer, — renders  the  railroad  company  liable  in  damages  both  for  the 
false  arrest  and  the  slander,  provided  the  charge  turns  out  to  be 
untrue.**^  Where  the  conductor  of  a  passenger  train,  instead  of  ar- 
resting a  passenger  who  refused  to  pay  his  fare  at  once,  and  taking 

^Krulevitz  v.  Eastern  R.  Co.,  140  Co.,  159  Pa.  St.  248;  s.  c.  25  Pitts.  L. 

Mass.  573;  s.  c.  2  N.  Eng.  Rep.  37.  J.  (N.  S.)  13;  33  W.  N.  C.  (Pa.)  381; 

*"^Vol.  I,  §  565,  et  seq.;  especially  28  Atl.  Rep.  182,  186;  Lynch  v.  Met- 

§  554,  et  seq.  ropolitan  Elev.  R.  Co.,  90  N.  Y.  77; 

*"  Gillingham  v.  Ohio  River  R.  Co.,  s.  c.  43  Am.  Rep.  141;    Kolzem  v. 

35  W.  Va.  588;  s.  c.  14  L.  R.  A.  798;  Broadway  &c.  R.  Co.,   48  N.  Y.   St. 

14  S.  E.  Rep.  243;  Corhett  v.  Twen-  Rep.  656;   s.  c.  20  N.  Y.  Supp.  700; 

ty-Third  St.  R.  Co.,  42  Hun  (N.  Y.)  Krulevitz    v.    Eastern    R.    Co.,    143 

587  (Davis,  J.,  dissenting);  Trabing  Mass.  228;  s.  c.  3  N.  Eng.  Rep.  310. 
V.  California  Nav.  &c.  Co.,  121  Cal.        ■"»*  Illinois  &c.  R.  Co.  v.  King,  69 

137;  s.  c.  8  Am.  &  Eng.  Corp.  Cas.  Miss.  852. 

(N.  S.)  695;   53  Pac.  Rep.  644;   St.        """Palmeri   v.   Manhattan  R.   Co., 

Louis  &c.  R.  Co.  V.  Franklin   (Tex.  133  N.  Y.  261;  s.  c.  16  L.  R.  A.  136; 

Civ.  App.),   44  S.  W.  Rep.  701    (no  44  N.  Y.  St.  Rep.  894;  30  N.  E.  Rep. 

off.  rep.);  Gulf  &c.  R.  Co.  v.  Conder,  1001;  aff'g  s.  c.  39  N.  Y.  St.  Rep.  23; 

23  Tex.  Civ.  App.  488;  s.  c.  58  S.  W.  14  N.  Y.  Supp.  468. 
Rep.  58;  Duggan  v.  Baltimore  &c.  R. 
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him  into  his  custody  by  virtue  of  his  statutory  authority  as  a  railroad 
police  officer,  caused  him  to  be  arrested  by  a  public  police  officer  at 
the  next  station, — it  was  held  that  the  arrest,  if  unlawful,  was  an 
assault  and  false  imprisonment  by  the  conductor,  for  which  the  com- 
pany was  liable/^* 

§  3277.  What  Officers  have  and  have  not  Implied  Authority  to 
Make  Arrests. — The  superintendent  of  a  street  railway  company  has 
no  implied  authority  to  cause  the  arrest  of  a  passenger  for  placing  in 
the  fare-box  a  counterfeit  coin  in  payment  of  fare,  so  as  to  make 
the  company  liable  for  false  imprisonment  in  case  of  such  arrest, 
without  proof  of  precedent  authority  or  subsequent  ratification  of  his 
act.*^'  The  gate-lceeper  of  a  railroad  company  has  no  right  to  de- 
tain a  passenger  who  neither  produces  a  ticket  nor  pays  a  fare,  longer 
than  is  necessary  for  the  purpose  of  inquiry;  and  where  a  passenger 
was  detained,  turned  over  to  a  police  officer,  locked  up  over  night  in 
the  station  house,  complained  against,  and  discharged  in  the  morning 
by  the  magistrate, — it  was  held  that  an  action  of  false  imprisonment 
lay  against  the  railroad  company.*'*  In  England  it  is  held  that  a 
carrier  is  not  liable  for  the  malicious  prosecution  and  false  imprison- 
ment of  a  passenger  caused  to  be  arrested  by  its  condiu;tor  on  a  charge 
of  passing  counterfeit  money,  unless  the  conductor  acted  within  the 
scope  of  his  authority,  express  or  implied,  or  the  carrier  ratified  his 
proceedings.*"*  In  Texas  a  railroad  company  is  answerable  in  an 
action  for  false  imprisonment,  for  the  act  of  its  ticket  agent,  in  caus- 
ing the  arrest  of  a  passenger  upon  the  unfounded  charge  that  he 
knowingly  attempted  to  pass  counterfeit  money  upon  him,  although 
the  agent  exceeded  his  authority  in  causing  the  arrest.'"*"  A  ratifica- 
tion of  the  act  of  the  superintendent  in  making  such  arrest  is  not 

4M  Krulevitz  v.  Eastern  R.  Co.,  143  and  that  therefore  the  company  was 

Mass.  228;  s.  c.  3  N.  Bng.  Rep.  310.  not  liable:     Mulligan  v.  New  York 

In  another  case  in  the  same  State,  it  &c.  R.  Co.,  129  N.  Y.  506;  rev'g  s.  c. 

appeared  that  a  short  time  before  39  N.  Y.  St.  Rep.  20. 

plaintiff  had   purchased   his  ticket  *"  Central  R.  Co.  v.  Brewer,  78  Md. 

and   paid   for   it  with   a  five-dollar  394;  s.  c.  28  Atl.  Rep.  615;  27  L.  R. 

bill,  a  detective  had  left  with  the  A.  63. 

ticket  agent  a   circular  describing  "*  Lynch   v.   Metropolitan   &c.   R. 

certain  men  who  were  passing  coun-  Co.,  90  N.  Y.  77;   s.  c.  43  Am.  Rep. 

terfeit  five-dollar  bills,  and  told  fcim  141.    The    plaintiff   had   purchased 

to  look  out  for  them.    The  agent  his  ticket,  but  had  lost  it.    This  he 

thought  the  plaintiff  tallied  with  the  explained    to   the   gate-keeper,    who 

description,  and  sent  for  an  oflBcer  detained  him  and  caused  his  arrest, 

and  had  him  arrested  on  the  charge  *™  Knight   v.    North    Metropolitan 

of  passing  a  counterfeit  five-dollar  Tramways  Co.    (Q.   B.),   78  Law  T. 

bill.     The    Court    of    Appeals    held  Rep.  227. 

that  the  agent  was  trying  to  entrap  "^  St.  Louis  &c.  R.  Co.  v.  Franklin 

plaintiff  and  aid  the  police,  and  was  (Tex.  Civ.  App.),  44  S.  W.  Rep.  701 

not  acting  in  the  line  of  his  duty,  (no  off.  rep.). 
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shown  by  the  fact  that  the  president  of  the  company,  the  superintend- 
ent, and  the  driver  of  the  street  car,  gave  evidence  against  the  person 
arrested.'"^  On  the  question  whether  a  conductor  of  a  railway  com- 
pany, which  has  been  sued  for  arresting  a  passenger  on  a  charge  of 
passing  counterfeit  money,  had  authority  to  order  the  arrest,  the  de- 
fendant may  show  what  are  the  duties  and  authority  of  a  conductor 
on  its  road,  and  whether  he  had  the  power  to  cause  an  arrest  like  that 
of  the  plaintiff.^"^  On  a  principle  already  considered,'*"'  it  was  held 
in  the  same  State  that  where  a  passenger  was  arrested  at  a  station 
before  reaching  his  destination,  on  the  mistaken  idea  that  he  was 
the  person  who  had  assaulted  the  conductor  at  another  town  some 
time  prior  thereto,  the  company  was  liable  for  the  ejection  and  de- 
tention, though  the  conductor  acted  contrary  to  the  orders  not  to  make 
any  arrest. ^''■'  This  necessarily  proceeds  upon  the  view,  either  that 
the  conductor  had  implied  authority  to  make  or  direct  the  arrest,  or 
that  it  was  a  violation  of  the  primary  duty  of  the  company  to  convey 
the  passenger  in  safety  to  his  destination.^"^  The  act  of  a  street  car 
driver  in  delivering  a  passenger  over  to  a  policeman  on  the  ground 
that  he  has  not  paid  his  fare  and  will  not  leave  the  car,  is  an  act 
for  which  the  cotnpany  can  be  held  liable  by  the  passenger,  if,  in  fact, 
he  has  paid  his  fare;  since  it  was  within  the  apparent  scope  of  the 
driver's  authority,  there  being  no  conductor  on  the  car.^"®  A  rule 
of  a  street  railway  company  requiring  passengers  who,  by  mistake, 
deposit  more  than  the  lawful  fare  in  the  box  of  a  street  car,  to  take 
the  trouble  and  pains  to  go  to  the  office  of  the,  company  for  reimburse- 
ment, is  unreasonable.  When,  therefore,  a  passenger  who  had  de- 
posited more  money  than  his  fare  in  the  box,  in  order  to  recoup  his 
loss  received  the  fare  of  another  passenger  and  retained  it,  whereupon 
the  driver  arrested  him,  the  company  was  held  liable.^"^ 

"1  Central   R.    Co.   v.   Brewer,    78  ^  Corbett  v.  Twenty-Third  St.  R. 

Md.  394;   s.  c.  28  Atl.  Rep.  615;   27  Co.,  42  Hun   (N.  Y.)  587  (Davis,  J., 

L.  R.  A.  63.  dissenting).     There    is    a    very    re- 

^^  Galveston  &c.  R.  Co.  v.  Dona-  grettable  decision  to  the  effect  that  a 

hoe,  56  Tex.  162.  passenger  on  a  steamboat,  accused 

'^^  Vol.  I,  §  530.  of  not  having  paid  his  fare,  who  was 

■"■Gulf  &c.  R.  Co.  V.  Conder,   23  arrested  by  the  captain,  handcuffed, 

Tex.  Civ.  App.  488;   s.  c.  58  S.  W.  and  chained  to  a  post  on  the  lower 

Rep.  58.  deck,    is   entitled   to    compensatory 

™=  In  the  same  case  it  was  inci-  damages  but  not  to  exemplary  dam- 

dentally  held  that  the  imprisonment  ages,  unless  it  is  made  to  appear 

and  detention   were  the  proximate  that  the  defendant  company  either 

consequences  of  the  act  of  the  con-  directed  the  act  of  the  captain  or 

ductor,   and  were   properly   consid-  subsequently  ratified  it:     Trabingv. 

ered  by  the  jury  in  assessing  dam-  California  Nav.  &c.  Co.,  121  Cal.  137; 

ages:     Gulf  &c.  R.   Co.  v.   Conder,  s.  c.  8  Am.  &  Eng.  Corp.  Cas.  (N.  S.) 

supra.  695;    53    Pac.    Rep.    644.    Compare 

■""Rown  V.  Christopher  St.  &c.  R.  post,  §  3290,  et  seq.    There  is  a  ju- 

Co.,  34  Hun  (N.  Y.)  471.  dicial  aberration  to  the  effect  that 
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§  3278.  Instigating  Officers  to  Make  Arrests. — A  street  railway 
company  whose  agents  or  servants,  acting  within  the  scope  of  their  em- 
ployment, cause  an  officer,  without  a  warrant,  to  arrest  one  who  has 
in  fact  committed  no  offense,  is  liable  Jointly  with  the  officer  for 
false  imprisonment.^"^  A  railroad  company  which  employs  a  detective 
officer  with  general  authority,  actual  or  apparent,  either  expressly  or 
by  general  usage  and  consent,  to  arrest  in  behalf  of  the  company,  is 
liable  for  the  wrongful  arrest  by  him  of  a  passenger,  without  a  war- 
rant, although  no  express  authority  to  make  arrests  in  that  manner  is 
given  such  officer.''"^ 

§  3279.  Liability  of  Carrier  for  Permitting  Unlawful  Arrests  of  its 
Passengers. — For  the  conductor  of  a  railway  company  to  stand  by  and 
see  a  passenger  on  the  vehicle  of  the  company  illegally  arrested, 
without  making  any  effort  to  protect  him,  will  render  the  company 
liable  for  damages  sustained  by  the  passenger;  but  the  conductor  is 
not  necessarily  bound  to  inquire  into  the  authority  of  known  police- 
men who  make  the  arrest  of  a  passenger,  or  to  assert  his  own  au- 
thority against  it;  and  in  such  case  the  company  will  not  be  liable 
unless  the  conductor  participates  in  the  arrest.''^"  Even  where  a 
railway  passenger  conductor  pointed  out  a  passenger  in  one  of  the 
cars  of  the  company  to  a  sheriff,  who  arrested  him  at  the  instigation  of 
a  sheriff  of  an  adjoining  State,  this  did  not  render  the  company 
liable  for  the  arrest,  its  conductor  having  taken  no  other  part  in 
making  it,  although  the  sheriff  acted  without  lawful  authority,  and 
without  probable  cause.^^^  A  railway  company  is  not  liable  for  an 
unlawful  arrest  made  by  a  sergeant  of  police,  and  for  the  act  of  the 
police  justice  in  detaining  the  person  arrested,  where  the  arrest  and 
detention  were  made  in  good  faith,  upon  suspicion  deemed  to  afford 


the  arrest  of  a  street  car  passenger  159  Pa.  St.  248;   s.  c.  25  Pitts.  L.  J. 

by  a  policeman  called  by  the  con-  (N.  S.)  13;  33  W.  N.  C.  (Pa.)  381;  28 

ductor  of  the  car  to  arrest  and  take  Atl.  Rep.  182,  186.     In  this  case  a 

him   off,    on   the    charge    of    riding  railroad  company  was  held  liable  for 

without  payment  of  fare,  does  not  the  wrongful  arrest  of  a  passenger 

render  the   carrier  liable  for  false  in  which  its  conductor  participated 

imprisonment,  when  the  conductor  in  consequence  of  a  telegram  from 

has  been  only  authorized  to  put  de-  its  detective  agent  addressed  to  the 

linquent    passengers    off    the    car:  conductor  and  accepted  by  him  as 

Little  Rock  Traction  &c.  R.  Co.  v.  valid:     Duggan  v.  Baltimore  &c.  R. 

Walker,  65  Ark.  144;  s.  c.  40  L.  R.  A.  Co.,  supra. 

473;  45  S.  W.  Rep.  57.  ""Duggan  v.  Baltimore  &c.  R.  Co., 

"» Kolzem  v.  Broadway  &e.  R.  Co.,  supra. 

48  N.  Y.  St.  Rep.  656;  s.  c.  20  N.  Y.  »"  Owens  v.  Wilmington  &c.  R.  Co., 

Supp.  700.  126  N.  C.  139;  s.  c.  35  S.  B.  Rep.  259. 

•^  Duggan  V.  Baltimore  &c.  R.  Co., 
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good  grounds  for  the  same  by  a  detective  of  the  company,  unless  the 
detective  requested  such  arrest  and  detention. ^^^ 

§  3280.  Liability  for  Arrest  without  Warrant. — On  any  theory 
appertaining  to  this  subject,  an  illegal  arrest  without  a  warrant,  and 
false  imprisonment  of  a  passenger,  caused  by  a  conductor  in  charge 
of  the  train  on  which  he  was  riding,  while  acting  in  the  line  of  his 
employment,  render  the  carrier  liable. °^*  An  unreasonable  refusal 
of  a  passenger  to  state  his  name  when  asked  by  a  conductor  to  whom 
he  tenders  a  non-transferable  mileage  ticket,  if  the  name  thereon  is 
his  own,  does  not  Justify  the  conductor  in  procuring  his  arrest  without 
a  warrant,  on  the  charge  of  fraudulently  evading  payment  of  fare, 
and  the  company  will  be  liable  for  the  conductor's  act.°^* 

§  3281.  Arrest  for  Disorderly  Conduct. — It  has  been  held  that,  in 
the  absence  of  express  authority  conferred  on  the  conductor  of  a  street 
car  to  cause  the  arrest  of  persons  refusing  to  pay  fare,  the  railroad 
company  will  not  be  liable  to  an  action  for  false  arrest  and  malicious 
prosecution,  in  case,  after  ejecting  a  passenger  from  the  car  for  non- 
payment of  fare,  the  conductor  causes  his  arrest  for  disorderly  con- 
duct."= 


°"  Newman  v.  New  York  &c.  R. 
Co.,  54  Hun  (N.  Y.)  335;  s.  c.  27  N. 
Y.  St.  Rep.  135;   7  N.  Y.  Supp.  560. 

"'^Atchison  &c.  R.  Co.  v.  Henry, 
55  Kan.  715;  s.  c.  29  L.  R.  A.  465;  2 
Am.  &  Eng.  Rail.  Cas.  (N.  S.)  418;  41 
Pac.  Rep.  952.  In  Maryland  the  ar- 
rest of  a  disorderly  passenger  with- 
out a  warrant,  by  an  officer  who 
was  waiting  at  the  depot  for  that 
purpose,  in  response  to  a  telegram 
from  the  conductor,  who  pointed  out 
the  passenger  as  the  party  to  be  ar- 
rested, is  not  unlawful  because  made 
without  a  warrant  and  for  an  of- 
fense not  committed  within  the 
view  of  the  officer:  Baltimore  &c. 
R.  Co.  V.  Cain,  81  Md.  87;  s.  c.  28  L. 
R.  A.  688;  31  Atl.  Rep.  801. 

"•Palmer  v.  Maine  &c.  R.  Co.,  92 
Me.  399;  s.  c.  42  Atl.  Rep.  800;  44 
L.  R.  A.  673;  4  Chic.  L.  J.  Wkly.  176. 
As  to  the  application  of  the  rule 
respondeat  superior  with  reference 
to  arrests  made  by  the  servants  of  a 
corporation,  including  the  question 
of  the  implied  authority  of  the  serv- 
ant to  make  the  arrest, — see  Central 
R.  Co.  V.  Brewer,  78  Md.  394;   s.  c. 


27  L.  R.  A.  63;  Carter  v.  Howe  Mach. 
Co.,  51  Md.  290;  s.  c.  34  Am.  Rep. 
311;  Pressly  v.  Mobile  &c.  R.  Co.,  15 
Fed.  Rep.  199;  Eastern  Counties  R. 
Co.  V.  Broom,  L.  R.  6  Exch.  314; 
Roe  V.  Birkenhead  &c.  R.  Co.,  L.  R. 
7  Exch.  36;  Poulton  v.  London  &c. 
R.  Co.,  L.  R.  2  Q.  B.  534;  Edwards 
V.  London  &c.  R.  Co.,  L.  R.  5  C.  P. 
445;  Allen  v.  London  &c.  R.  Co., 
L.  R.  6  Q.  B.  65. 

^^'  Lezinsky  v.  Metropolitan  Street 
R.  Co.,  59  U.  S.  App.  588;  s.  c.  88 
Fed.  Rep.  437;  31  Chicago  Leg. 
News  42.  -  -  Upon  the  very  stress 
of  the  case,  the  Supreme  Court 
of  Mississippi  have  held  that  an 
arrest  for  disorderly  conduct  of  a 
passenger  who,  being  unable  to  find 
the  gentlemen's  closet  in  the  wait- 
ing-room of  a  railroad  station,  goes 
into  that  designated  for  ladies  and 
refuses  to  come  out  until  ready.  Is 
unjustifiable:  King  v.  Illinois  &c. 
R.  Co.,  69  Miss.  245;  s.  c.  10  South. 
Rep.  42.  Also,  it  has  been  held  that 
a  railroad  company  is  not  liable  to 
a  passenger  who  at  its  instance  was 
arrested  while  on  its  train  by  a  pe- 
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Aeticle  V.    Damages  Eecoverable  by  the  Passenger  for  Ex- 
pulsions, Assaults,  Insults,  and  Other  Positive  Wbongs. 


Section 

3285.  Acts  subsequent  to  the  expul- 

sion as  affecting  damages. 

3286.  Instances  where  the  damages 

were  held  not  too  remote. 

3287.  Instances  where  the  damages 

were  held  too  remote. 

3288.  Damages  for  humiliation,  mor- 

tification, mental  suffering, 
nervous  shock,  paroxysms, 
etc. 

3289.  Other  elements  of  damage  for 

unlawful  ejections. 

3290.  When  the  carrier  liahle  to  ex- 

emplary damages  for  such 
misconduct  on  the  part  of 
his  servants. 

3291.  Exemplary    damages    for    un- 

lawful ejections. 


Section 

3292.  Further  of  exemplary  damages 

for  unlawful  ejections. 

3293.  Further  of  exemplary  damages 

in  such  cases. 

3294.  Cases  of  this  kind  where  ex- 

emplary   damages    are    not 
given. 

3295.  What  acts  of  ratification  will 

justify  exemplary  damages. 

3296.  An  instruction  as  to  damages 

which  passed  judicial  scru- 
tiny. 

3297.  Quantum  of  damages  awarded 

In  cases  of  expulsion  of  pas- 
sengers. 

3298.  Subsequent      satisfaction      of 

damages. 


§  3285.    Acts  Subsequent  to  the  Expulsion  as  Affecting  Damages. — 

Where  the  passenger  is  Tinlawfully  expelled  from  the  vehicle  of  the 
carrier,  and  receives  injuries  subsequently  thereto,  through  fatigue, 
exposure,  falling  into  unguarded  places,  and  through  other  like  cir- 
cumstances,— the  question  will,  in  many  cases,  be  a  difSeult  one, 
whether  the  damages  are  to  be  deemed  the  proximate  result  of  his 
expulsion,  so  that  the  carrier  will  be  liable  for  them;  or  whether  the 
carrier  will  be  exonerated  from  liability  for  them,  on  the  ground  of 
their  being  toa  remote,  contingent  or  problematical.  Possibly  the 
rule  in  Hadley  v.  Baxendale,  elsewhere  considered, ''^^  applicable  to 


lice  officer,  within  the  limits  of  his 
jurisdiction,  for  carrying  dangerous 
weapons  in  violation  of  law:  Clai- 
borne V.  Chesapeake  &c.  R.  Co.,  46 
W.  Va.  363;  s.  c.  14  Am.  &  Bug.  Rail. 
Cas.  (N.  S.)  217;  33  S.  E.  Rep.  262. 
"=Vol.  II,  §  2455,  et  seq.  Where 
the  action  proceeds  upon  the  theory 
of  a  breach  of  the  contract  of  the 
carrier,  in  wrongfully  ejecting  the 
passenger  before  the  completion  of 
his  journey,  the  measure  of  his  dam- 
ages will  generally  be  held  to  be 
such  as  come  within  the  rule  of 
Hadley  v.  Baxendale,  that  is  to  say, 
such  as  may  fairly  be  considered  as 


arising  naturally  in  the  usual  course 
of  things  from  the  breach  of  con- 
tract, or  such  as  may  be  reasonably 
supposed  to  have  been  in  contem- 
plation of  the  parties  to  the  con- 
tract at  its  execution  as  the  proba- 
ble results  of  the  breach:  Chicago 
&c.  R.  Co.  V.  Spirk,  51  Neb.  167;  s.  c. 
70  N.  W.  Rep.  926;  7  Am.  &  Eng. 
Rail.  Cas.  (N.  S.)  205;  Union  &c. 
R.  Co.  V.  Shook,  3  Kan.  App.  710; 
s.  c.  44  Pac.  Rep.  685  (those  dam- 
ages which  are  the  direct  and  proxi- 
mate result  of  the  breach  of  the  car- 
rier's engagement  to  convoy  f'%e 
passenger). 
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breaches  of  their  engagements  by  telegraph  companies,  is  the  proper 
rule  to  be  applied  here:  holding  the  carrier  liable  for  those  damages 
which  naturally,  and  in  the  ordinary  course  of  things,  flow  from 
the  breach  of  his  duty  toward  his  passenger,  which  damages  he  ought 
to  have  foreseen  before  resorting  to  the  course  of  conduct  which  pro- 
duced them.^^^  But  it  is  to  be  observed  that  the  analogy  between 
the  case  of  a  passenger  expelled  from  the  vehicle  of  a  carrier,  and  that 
of  a  mistake  in  transmitting  a  telegraphic  message,  is  not  very  close; 
since  in  the  latter  case,  while  there  is  a  negligent  breach  of  a  private 
contract  and  also  of  a  public  duty,  yet  in  the  former  case  there  is  all 
this,  and  in  addition  thereto  an  actionable  wrong. 

§  3286.  Instances  where  the  Damages  were  Held  not  Too  Remote. — 

Without  entering  in  detail  into  the  reasoning  of  the  courts,  it  is 
deemed  sufficient  to  say  that  the  damages  have  been  held  not  too 
remote  under  the  following  circumstances: — Where,  through  the 
negligence  of  the  train  conductor,  a  female  passenger  was  put  off 
at  a  distance  of  three  miles  from  the  station  which  was  her  destina- 
tion, before  the  train  had  reached  it,  and  she  was  obliged  to  walk  that 
distance  in  order  to  reach  her  place  of  destination,  and,  being  preg- 
nant, suffered,  in  consequence  of  so  walking,  a  miscarriage,  and  severe 
injury  to  her  health  ;°^*  where  the  passenger  was  thrown  upon  the 
railway  track  in  such  a  manner  as  to  stun  him,  and  deprive  him  of 
the  use  of  his  faculties,  and  the  carrier  took  no  steps  to  protect  him 
from  the  danger  which  he  was  likely  to  incur  from  other  trains,  and 
he  was,  while  lying  there,  killed  by  another  train  ;°^''  where,  after  a 
female  passenger  had  been  expelled  from  a  railway  train,  she  found 
herself  unable  to  obtain  any  conveyance  to  her  destination,  and  walked 
five  miles  over  dusty  roads,  the  journey  consuming  three  hours,  and 
got  her  clothing  and  feet  wet  in  crossing  a  creek,  and  was  chased  by 
dogs,  and  suffered  greatly  from  the  heat;^^"  where  a  female  passenger, 
having  baggage  and  a  child,  was  carried  half  a  mile  beyond  her  des- 
tination, and  then  ejected  where  there  was  no  station,  so  that  she 
was  exposed  to  a  cold  wind,  and  had  to  carry  her  baggage  and  child, 

■"'Pullman's    Palace    Car    Co.    v.  Cas.  444;    opinion  of  the  court  by 

King,  99  Fed.  Rep.  380;  s.  c.  39  C.  C.  Taylor,  J.     Cole,  C.  J.,  and  Lyon,  J., 

A.  573;   Houston  &c.  R.  Co.  v.  Per-  dissented.     The    opinion   is   a    long 

kins,  21  Tex.  Civ.  App.  508;  Chicago  one,  and  the  question  seems  to  have 

&c.  R.  Co.  v.  Spirk,  51  Neb.  167;  s.  c.  received  a  very  thorough  considera- 

70  N.  W.  Rep.  926;    7  Am.  &  Eng.  tion. 

Rail.  Cas.    (N.   S.)   205    (compensa-  ™  Cincinnati  &c.  R.  Co.  v.  Cooper, 

tion  for  all  injuries  directly  caused  120  Ind.  469;   s.  c.  6  L.  R.  A.  241; 

by,   or  flowing  from  the  wrongful  22  N.  E.  Rep.  340;  6  Rail.  &  Corp.  L. 

act).  J.  491. 

'"  Brown  v.  Chicago  &c.  R.  Co.,  54  ™  Cincinnati  &c.  R.  Co.  v.  Eaton, 

Wis.  342;   s.  c.  3  Am.  &  Eng.  Rail.  94  Ind.  474. 
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from  which  exposure  she  became  sicTcf^'-  where  a  passenger,  carried 
past  his  destination,  was  put  off  at  a  water  tank  in  inclement  weather, 
and  contracted  pneumonia  in  consequence  of  the  exposure,  the  con- 
clusion being  that  the  pain,  exposure,  and  detriment  to  his  business 
were  proper  elements  of  damage  ;^^^  where  a  passenger,  unlawfully 
put  off  the  train  at  a  flag  station  at  midnight,  in  a  wintry  storm,  a 
great  distance  from  his  starting  point  and  his  destination,  fell  through 
a  cattle-guard  in  trying  to  reach  the  next  station,  the  conclusion 
being  that  whether  these  damages  were  too  remote  was  a  question 
for  the  jury  f^^  where  a  passenger,  not  having  a  proper  ticket,  boarded 
the  train  in  good  faith,  and  when  half  a  mile  out  was  ejected  by  the 
conductor,  although  he  offered  to  pay  fare,  and  begged  to  be  carried 
to  a  station  if  he  was  to  be  put  off;  and  the  place  where  he  was  put 
off  was  very  dangerous;  and,  in  groping  his  way  along,  he  was  struck 
by  a  car  or  some  other  unknown  object,  and  severely  and  permanently 
injured, — the  conclusion  being  that  an  award  of  damages  in  the  sum 
of  $48,750  ought  not  to  be  disturbed, — although  the  judge  com- 
mented upon  the  facts  in  charging  on  the  subject  of  exemplary  dam- 
ages, by  criticising  the  ejection  as  wanton,  wrongful,  inhuman,  and 
wholly  unjustified f'^*'  where  a  passenger  on  a  street  railway  car  Was 
wrongfully  ejected  therefrom,  and,  in  consequence  of  exposure  to  the 
cold  to  which  he  was  thereby  subjected,  became  ill, — ^the  illness  being 
a  proximate  consequence  of  the  wrong  done;°^°  where  a  girl  eight 
years  of  age,  in  consequence  of  the  failure  of  the  employes  of  the 
company  to  announce  the  station,  or  to  offer  to  assist  her,  was  car- 
ried a  mile  and  a  half  beyond  her  destination,  and  was  then  put  oS 
with  twenty  pounds  of  baggage.^^' 

§  3287.   Instances  where  the  Damages  were  Held  Too  Remote. — 

In  the  following  instances,  many  of  them  being  wholly  irreconcilable 
with  the  instances  given  in  the  preceding  section,  it  was  held  that  the 
carrier  was  not  liable  for  damages  subsequently  incurred  by  the  ejected 

"^^  Evansville  &c.  R.  Co.  v.  Kyte,  being  sick  when  she  left  the  train, 

6  Ind.  App.  52;   s.  c.  32  N.  E.  Rep.  although     the     conductor    was    Ig- 

1134.  norant  of  It,  might  be  shown  in  evi- 

''^^  International  &c.  R.  Co.  v.  dence  in  her  behalf,  not  for  the  pur- 
Terry,  62  Tex.  380;  s.  c.  50  Am.  Rep.  pose  of  showing  the  damages,  but  as 
529.  tending,   in    connection   with   other 

"^^  Evans  v.  St.  Louis  &c.  R.  Co.,  circumstances,  to  show  the  relation 

11  Mo.  App.  463.  between  the  subsequent  aggravation 

'^  Lake  Shore  &c.  R.  Co.  v.  Rosen-  of  her  sickness,  and  of  the  wrongful 

zwelg,  113  Pa.  St.  519.  act  of  the  defendant;  and  also  that 

62S  Toronto  R.  Co.  v.  Grinsted,  24  evidence  of  the  rough  condition  of 

Can.  S.  C.  570.  the  track  back  to  the  station  over 

"""  East   Tennessee   &c.    R.    Co.   v.  which   she  walked,   was  admissible 

Lockhart,  79  Ala.  315.     In  this  case  for  the  same  purpose:     East  Tennes- 

it  was  held  that  the  fact  of  the  girl  see  &c.  R.  Co.  v.  Lockhart,  supra. 
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passenger: — Where  the  passenger  was  put  off  the  train  at  one  end  of 
a  trestle,  and  Ms  gun  was  put  off  at  the  other  end  of  it,  and  in  at- 
tempting to  cross  the  trestle  to  get  his  gun,  he  fell  through  the 
trestle  and  was  injured  ;^^'  where  the  passenger  was  ejected  at  a 
station  thirty  miles  from  his  destination,  late  in  the  afternoon,  and, 
having  no  money,  he  walked  along,  and  was  out  all  night  in  the  rain 
and  his  health  was  injured  by  the  exposure  ;^^*  where  a  drunken  and 
dangerous  passenger  was  expelled  from  the  train  in  the  evening  when 
it  was  neither  raining  nor  freezing,  not  far  from  a  railroad  station, 
and  within  two  hundred  yards  of  a  dwelling  house,  hi%  appearance 
and  conduct  not  indicating  that  he  would  have  difficulty  in  finding 
his  way  back  to  the  station  or  to  such  dwelling  house,  or  even  to 
his- own  father's  house,  which  was  not  far  away;^^"  where  a  passenger 
on  a  street  car,  during  an  attack  of  heart  disease,  was  rudely  and 
roughly  removed  from  the  car  by  the  driver,  under  the  mistaken  im- 
pression that  he  was  drunk,  and  placed  on  the  sidewalk,  where  he 
soon  after  died,  there  being  nothing  to  show  that  it  was  not  the  dis- 
ease that  killed  him,  or  that  the  driver's  wrongful  act  in  any  manner 
produced  or  hastened  his  death  ;^^"  where  a  man  was  put  off  a  train, 
for  non-payment  of  fare,  at  a  village,  and  received  injuries  from  ex- 
posure in  attempting  to  walk  nine  miles  to  his  destination,  such  in- 
juries not  being  regarded  as  proximate  damages.^^^ 

§  3288.  Samai^es  for  Humiliation,  Mortification,  Mental  Suffering, 
Nervous  Shock,  Paroxysms,  etc.^^^ — A  general  reading  of  this  chap- 
ter will  make  it  clear,  beyond  all  question,  that  damages  are  con- 
stantly awarded  for  the  sense  of  outrage,  indignity  and  humiliation 
visited  upon  the  passenger  by  expelling  him  from  the  vehicle  of  the. 
carrier,  although  without  violence,  and  although  no  substantial  dam- 
ages are  subsequently  entailed  upon  him  as  a  proximate  consequence 
of  the  expulsion.  If  this  were  not  the  rule,  there  would  be  no  right 
to  recover  damages  for  insulting  language,"*'^  or  for  expelling  a 
passenger  in  a  rude  and  boisterous  manner,'^*  or  for  subjecting  a 
passenger  to  the  nuisance  of  riding  in  the  coach  with  drunken  pas- 
sengers, who  use  coarse  and  obscene  language  in  the  hearing  of  the 
passenger.^^^     Some  courts  adhere,  or  affect  to  adhere,  to  the  rule 

'"International  &c.  R.  Co.  v.  Fol-  Co.,  52  Minn.  36;  s.  c.  53  N.  W.  Rep. 

liard,  66  Tex.  603.  1019. 

™  Corrister  v.  Kansas  City  &c.  R.  °"  Louisville  &c.  R.  Co.  v.  Fleming, 

Co.,  25  Mo.  App.  619.  14  Lea  (Tenn.)  128. 

■^  Roseman  v.  Carolina  &c.  R.  Co.,  "^  This  section  is  cited  in  §  3195. 

112  N.  C.  709;  s.  c.  19  L.  R.  A.  327;  ^Ante,  §§  3083,  3086,  3185. 

52  Am.  &  Eng.  Rail.  Cas.  638;  16  S.  '"Ante,  §  3255. 

E.  Rep.  766.  '^Pullman's  Palace  Car  Company 

""Briggs  V.  Minneapolis  Street  R.  v.  King,  99  Fed.  Rep.  380;  s.  c.  39 

C,  C.  A.  573. 
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that  although  mental  suffering  alone  will  not  support  an  action, — 
yet  it  constitutes  an  aggravation  of  damages  when  they  naturally 
ensue  from  the  wrongful  act  complained  off;  and  although  this  has 
been  applied  by  respectable  courts  to  eases  of  the  kind  now  under 
consideration/^" — ^yet  a  very  little  attention  to  the  subject  will  make 
it  clear  that  there  is  not  a  trace  of  sense  in  a  rule  which  makes  the 
recovery  of  damages  for  mental  pain  and  suffering  depend  upon  the 
fact  that  there  has  also  been  a  physical  injury.  A  jury  is  just  as 
capable  of  estimating  the  amount  of  damages  which  ought  to  be 
awarded  for -the  mental  pain  and  suffering,  where  there  has  been  no 
physical  injury,  as  where  there  has  been  such  injury.  Then,  mod- 
ern science  is  driving  judicial  and  professional  conservatism  to  the 
conclusion  that  there  is  in  fact  no  distinction  whatever  between 
physical  injury  and  mental  injury,  but  that  all  injuries  are  physical 
in  their  character.  Therefore,  paroxysms  of  the  nervous  system 
caused  by  the  indignity  and  humiliation  suffered  by  a  passenger  who 
is  wrongfully  expelled  from  a  railway  train,  are  now  held  to  con- 
stitute a  bodily  injury  for  which  damages  are  recoverable,  even 
under  the  old  hidebound  doctrine.^^'  It  has  been  held  that  where 
the  ejection'  of  a  passenger  by  a  train  conductor  is  made  in  good 
faith,  and  without  malice,  but  through  an  honest  mistake  as  to  his 
duties,  the  giving  of  damages  for  the  humiliation  and  mortification 
suffered  by  the  passenger  is  erroneous.^^*  The  decision  can  not  be 
supported  on  principle.  Damages  given  on  the  footing  of  humilia- 
tion, mortifi-cation,  mental  suffering,  etc.,  are  compensatory^  and  not 
exemplary  damages.  They  are  given  because  of  the  suffering  to 
which  the  passenger  has  been  wrongfully  subjected  by  the  carrier. 
The  quantum  of  this  suffering  niay  not  and  generally  does  not  de- 
pend at  all  upon  the  mental  condition  of  the  carrier's  servant, — 
whether  he  acted  honestly  or  dishonestly,  with  or  without  malice. 
But  whatever  view  is  taken  of  this  question,  it  is  clear  that,  where 


°'°  Sloane  v.  Southern  &c.  R.  Co.,  were  deemed  to  be  physical  and  not 

111  Cal.  668;   s.  c.  32  L.  R.  A.  193;  mental   in   their   nature,   and   were 

44  Pac.  Rep.  320.  deemed  a  legitimate  element  in  the 

"'^  Sloane  v.  Southern  &c.  R.  Co.,  estimation    of   the    damages   which 

111  Cal.  668;   s.  c.  32  L.  R.  A.  193;  she  ought  to  recover.     Nor  was  it 

44   Pac.   Rep.   320.     In   this   case   a  material  that  she  was  particularly 

female  passenger  was  ejected  from  susceptible   to   nervous   excitement, 

a  railway  train,  in  consequence  of  which  fact  was  unknown  to  the  car- 

which  she,  proceeding  in  the  exer-  rier    and    its    servants    when    they 

cise   of   ordinary  prudence,   walked  ejected  her:     Sloane  v.  Southern  &c. 

about  two  miles  toward  the  nearest  R.  Co.,  supra. 

station,     and     suffered     a     nervous        ™Claybrook   v.    Hannibal   &c.   R. 

shock,   resulting  in  insomnia,   and  Co.,  19  Mo.  App.  432;  s.  c.  2  "West, 

nervous  paroxysms.    These  injuries  Rep.  173. 
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the  expulsion  is  made  in  consequence  of  a  mistake  of  another  agent 
of  the  carrier, — as  in  a  case  where  a  previous  conductor  erroneously 
punched  the  transfer  check  which  he  gave  to  the  passenger  so  as  to 
read  2 :40  p.  m.  instead  of  3 :40  p.  m.,  and,  in  addition  to  this,  the 
expulsion  was  accompanied  by  insulting  remarks  made  to  the  pas- 
senger in  the  presence  of  others, — damages  may  be  given,  founded 
on  the  humiliation  and  injury  to  the  feelings  of  the  passenger.^^^ 

§  3289.  Otter  Elements  of  Damage  for  Unlawful  Ejections. — 
As  already  seeUj^*"  the  action  may  be  brought  either  in  contract  or  in 
tort,  and  theories  exist  in  some  jurisdictions  under  which  the  plaintiff 
will  recover  a  different  measure  of  damages  in  one  action  from  that 
which  he  will  be  entitled  to  recover  on  the  same  state  of  facts  in  an- 
other action.  There  is  no  sense  in  a  rule  of  procedure  which  makes 
such  a  difference.  The  damages  which  the  plaintiff  recovers  ought  to 
be  those  which  appertain  to  the  real  facts  of  his  case,  and  to  the  real 
wrong  which  has  been  visited  upon  him  by  the  defendant,  and  these 
damages  will  generally  be  damages  for  the  tort,  including  the  in- 
dignity and  the  outrage,  and  the  inconvenience  to  which  he  has  been 
put  in  being  expelled  from  the  carrier's  vehicle,  and  not  merely  a  re- 
covery of  the  money  which  he  paid  the  carrier  for  his  ticket  or  for  his 
passage. '^^^  If  a  mother  boards  a  train,  accompanied  by  her  infant 
child,  with  a  half-fare  ticket  for  the  latter,  which  legally  entitles 
the  child  to  ride,  and  the  conductor  threatens  the  expulsion  of  the 
child  because  the  mother  refuses  to  pay  full  fare,  she  may  rightfully 
leave  the  train  and  recover  damages  for  her  own  expulsion  as  well 
as  for  that  of  her  child;  because  it  is  not  reasonable  to  expect  any 
mother  to  allow  her  child  to  be  put  off  the  train,  and  remain  on  the 
train  herself  under  such  circumstances.^*^  The  inconvenience  suf- 
fered by  a  passenger  who  has  been  wrongfully  ejected  from  a  railway 
train  is,  of  course,  a  question  of  damages  which  the  jury  may  prop- 
erly take  into  consideration.^*^  Where  a  passenger  has  recovered  a 
judgment  for  being  ejected  from  the  defendant's  train  because 
of  his  refusal  to  pay  fare  at  an  unlawful  rate  exacted  by  the  defend-  - 
ant,  and,  subsequently  refusing  to  pay  fare  at  such  unlawful  rate,  is 
again  ejected,  and  brings  an  action  for  the  ejection,  he  may  put  in 
evidence  the  record  in  the  former  suit  for  the  purpose  of  aggravating 

™Eddy  v.  Syracuse  &c.  R.  Co.,  63     olds,  55  Ohio  St.  370;  s.  c.  37  Ohio 
N.  Y.  Supp.  645;   s.  c.  50  App.  Div.     L.  J.  41;  45  N.  E.  Rep.  712. 
(N.  Y.)  109.  «=  Gibson   v.   East   Tennessee  &c. 

"^Ante,  §§  3262,  3263.  R.  Co.,  30  Fed.  Rep.  904. 

»"  Pittsburgh  &c.  R.  Co.  v.  Reyn-        "'  Boehm  v.  Duluth  &c.  R.  Co.,  91 

Wis.  592;  s.  c.  65  N.  W.  Rep.  506. 
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his  damages.''**  Where  it  is  the  custom  of  two  railway  companies  to 
honor  each  other's  tickets,  and  the  joint  agent  employed  by  them, 
after  selling  a  ticket  calling  for  passage  over  the  line  of  one  com- 
pany, directs  the  purchaser  to  get  on  the  train  of  the  other  com- 
pany, and  he  obeys  the  direction,  but  is  ejected  from  such  train, 
because  his  ticket  is  not  a  ticket  over  that  line,  he  may  recover  dam- 
ages from  either  or  both  such  companies.^*^ 

§  3290.  When  the  Carrier  Liable  to  Exemplary  Damages  for  such 
Misconduct  on  the  Part  of  his  Servants."* — The  author  does  not 
intend  to  discuss  in  this  place  the  propriety  of  allowing  juries  to 
award  exemplary  damages  against  corporations  for  the  wrongs  of 
their  agents  or  servants,  or  the  cases  in  which  such  damages  may  be 
properly  awarded,  further  than  to  say  that  the  rule  which  allows 
juries  to  award  such  damages  is,  like  the  doctrine  of  respondeat 
superior,  a  rule  not  of  strict  logic,  but  of  public  policy.  In  the  great 
majority  of  the  cases  cited  throughout  this  work,  the  corporation — 
generally  a  railway  company — neither  previously  authorized  nor  sub- 
sequently ratified  the  doing  of  the  negligent  or  wrongful  act  for 
which  it  was  held  liable  in  damages.     It  is  plain  that  a  rule  which 


"*  Chamberlain  v.  Lake  Shore  &c. 
R.  Co.,  122  Mich.  477;  s.  c.  81  N.  W. 
Rep.  339.  It  has  heen  held  that 
damages  for  the  wrongful  act  of  a 
railway  conductor,  in  taking  up  the 
wrong  portion  of  a  round  trip  ticket, 
whereby  the  passenger  attempting 
to  make  the  return  voyage  on  the 
portion  which  such  conductor  left 
with  him,  is  ejected,  can  not  he  re- 
covered in  an  action  for  the  assault 
in  ejecting  him,  without  showing 
that,  before  entering  the  returning 
train,  he  used  ordinary  diligence  to 
discover  the  mistake  of  the  previous 
conductor,  and  to  ascertain  that  his 
ticket  was  all  right:  Wiggins  v. 
King,  91  Hun  (N.  Y.)  340;  s.  c.  36 
N.  Y.  Supp.  768;  71  N.  Y.  St.  Rep. 
861.  Such  decisions  tend  to  bring 
the  courts  into  public  disrepute. 

"« Texas  &c.  R.  Co.  v.  Dye  (Tex. 
Civ.  App.),  33  S.  W.  Rep.  551  (no 
off.  rep.).  In  another  case,  a  man 
eighty-five  years  old,  travelling  with 
his  family,  presented  to  the  con- 
ductor of  defendant's  train  a  lim- 
ited ticket,  the  limitation  of  which 
on  its  face  had  expired.  He  had  an 
understanding     with     the     station 


agent  that  the  ticket  would  be  good 
after  the  time  limit  on  it  had  ex- 
pired. He  refused  to  pay  fare  or  to 
leave  the  train,  and  was  forcibly 
ejected  with  his  family,  in  the  night- 
time, at  a  regular  station,  where 
there  was  a  waiting-room  but  no 
hotel.  It  was  held  that,  whether 
his  action  against  the  company  be 
treated  as  an  action  of  contract  or 
tort,  the  measure  of  his  damages 
was  the  amount  of  fare  demanded 
and  paid  to  carry  him  to  the  place 
of  destination:  Hall  v.  Memphis 
&c.  R.  Co.,  15  Fed.  Rep.  57.  In  an- 
other case,  the  plaintiff  was  ar- 
rested for  not  paying  his  fare,  and 
was  locked  up,  and  made  to  submit 
to  indignities,  and  caused  to  take 
cold.  It  was  held  that  these  facts 
could  not  enhance  the  damages  in 
an  action  of  contract  brought  by 
plaintiff,  in  which  action  he  showed 
that  he  was  entitled  to  his  ride; 
although  it  might  have  been  other- 
wise had  the  form  of  his  action  been 
tort:  Murdock  v.  Boston  &c.  R.  Co., 
133  Mass.  15;.  s.  c.  41  Am.  Rep.  57, 
note. 
""This  section  is  cited  in  S  3277. 
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would  limit  the  right  to  recover  exemplary  damages  from  a  corpora- 
tion to  cases  where  the  governing  body  of  the  corporation  has  either 
commanded  the  doing  of  the  specific  act,  or  subsequently  ratified  the 
doing  of  it,  would,  by  analogy,  abolish  the  doctrine  of  respondeat 
superior  in  every  case,  except  where  the  wrongful  act  was  previously 
authorized  or  commanded,  or  subsequently  ratified.  The  author  there- 
fore affirms,  with  entire  confidence,  that  the  decision  of  the  Supreme 
Court  of  the  United  States  in  a  comparatively  recent  case,^*'  over- 
ruling previous  decisions  of  the  same  court,^**  where  it  was  held  that 
a  railroad  corporation  was  not  liable  to  exemplary  damages  for  an 
illegal,  wanton,  and  oppressive  arrest  of  a  passenger  by  a  conductor 
of  one  of  its  trains,  which  action  was  not  previously  authorized  nor 
subsequently  ratified  by  the  corporation, — but  without  stating  what 
the  court  meant  by  the  corporation, — does  not  express  the  American 
law;^'"'  though  the  decision  is,  of  course,  binding  upon  all  inferior 
Federal  jurisdictions,  until  overruled,  and  though  sustained  by 
sporadic  decisions  of  State  courts.^^"  In  a  modem  case  exemplary 
damages  were  given  where  a  female  passenger  on  a  street  car  was 
insulted  by  the  motorman,  who  made  indecent  and  lewd  remarks 
to  her;  and  the  fact  that  the  governing  body  of  the  street  railway 
company  was  innocent  of  the  outrage,  and  had  not  previously  au- 
thorized it  or  subsequently  ratified  it,  was  not  deemed  sufficient  to 
relieve  the  company  from  punitive  damages,^^^ — a  direct  repudiation 
of  the  recent  doctrine  of  the  Supreme  Court  of  the  United  States  on 
this  subject.  So,  where  a  brakeman  refused  to  allow  a  passenger  to 
pass  through  the  ladies'  car,  and  used  abusive  language,  and  insulted 
him,  it  was  held  that  an  award  of  exemplary  damages  was  proper  ;^^^ 
and  so,  where  a  trespasser,  riding  upon  the  truck  of  a  railway  car,  was 
shot  at  by  a  brakeman,  who  had  been  instructed  by  the  conductor  to 
put  him  ofE  the  train,  which  act  caused  him  to  fall  under  the  wheels 
of  the  ear.==2 


"'Lake  Shore  &c.  R.  Co.  v.  Pren-  lotte  &c.  R.  Co.,  3  S.  C.  580;  s.  c.  16 

tice,  147  U.  S.  101.  Am.  Rep.  750. 

"'  PhiladelpMa  &c.  R.  Co.  v.  Qulg-  °™  Vassau  v.  Madison  &c.  R.  Co., 

ley,  21  How.   (U.  S.)  202;   Milwau-  106  Wis.  301;   s.  c.  82  N.  W.  Rep. 

kee  &c.  R.  Co.  v.  Arms,  91  V.  S.  489;  152. 

Denver  &c.  Railway  v.  Harris,  122  ""Knoxvllle  Traction  Co.  v.  Lane, 

U.  S.  597.  103  Tenn.  376;   s.  c.  53  S.  W.  Rep. 

""Baltimore  &c.   Turnp.  Road  v.  557. 

Boone,  45  Md.  344;  Philadelphia  &c.  ""'Atlantic  &c.  R.  Co.  v.  Candor, 

R.  Co.  v.  Larkin,  47  Md.  155;   s.  c.  75  Ga.  51. 

28  Am.  Rep.  442.    Compare  Atlantic  ^  Mobile  &c.  R.  Co.  v.  Seals,  100 

&c.  R.  Co.  V.  Dunn,  19  Ohio  St.  162;  Ala.  368;  s.  c.  13  South.  Rep.  917. 
s.  c.  2  Am.  Rep.  382;  Palmer  v.  Char- 
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§  3291.    Exemplary  Damages  for  Unlawful  Ejections. — It  may  be 

said,  speaking  in  general  terms,  that,  to  entitle  a  passenger  to  recover 
punitive  damages  from  a  railroad  company  for  expulsion  from  its 
train,  there  must  have  been  some  violation  of  duty  on  the  part  of  the 
servants  of  the  company,  accompanied  by  violence,  cruelty,  wanton- 
ness, rudeness,  oppression,  insult,  or  other  circumstances  of  ag- 
gravation.^^* On  the  other  hand,  the  right  to  exemplary  damages 
does  not  exist  because  of  an  ejection  from  a  railway  train,  at 
a  safe  and  proper  place,  having  reference  to  the  time  of  day  or  night, 
by  the  employment  of  no  more  force  than  was  necessary  to  accom- 
plish the  result,  and  without  any  rudeness  or  insult,  although  the 
conductor  may  have  mistaken  his  duty  in  making  the  ejection. '^^^ 
Exemplary  damages  may  be  given  against  a  carrier  where  the  ex- 
pulsion, though  not  unlawful,  is  accompanied  with  circumstances 
of  malice,  wantonness  or  outrage  f^^  or  where,  although  the  expulsion 
may  be  lawful,  the  force  used  is  so  grossly  excessive,  or  the  place  or 
manner  of  the  expulsion  is  such  as  to  indicate  malice,  wantonness, 
or  a  reckless  disregard  of  social  duty  on  the  part  of  the  servants  of 
the  carrier.^^^ 

§  3292.    Further  of  Exemplary  Damages  for  Unlawful  Ejections. — 

On  the  other  hand,  where  the  passenger  is  unlawfully  ejected,  some 
of  the  courts  hold  that  exemplary  damages  may  be  given,  although 
actual  force  has  not  been  used.^'*  Again,  although  the  ejection  may 
be  lawful,  yet  where  it  is  done  in  a  manner  involving  a  gross  disre- 
gard of  the  rights  of  the  passenger,  who  is  carried  beyond  his  home  to 
a  distant  station,  where  he  has  no  protection  from  the  inclemency 

™Rose  V.  Wilmington  &c.  R.  Co.,  the  company  claimed  that  he  had 

106  N.  C.  168;  s.  c.  11  S.  B.  Rep.  526;  never  had  one.  -   It  was  so  held 

Patry  v.  Chicago  &c.  R.  Co.,  77  Wis.  where  a  conductor  forced  a  passen- 

218;  s.  c.  46  N.  W.  Rep.  56.    Substan-  ger  to  jump  from  a  moving  train 

tially  to  the  same  effect,  see  Forsee  into  a  ditch,  between  stations,  and 

V.  Alabama  &c.  R.  Co.,  63  Miss.  67;  who,  without  threatening  language 

Milwaukee  &c.   R.   Co.  v.  Arms,   91  being   used   by   the   passenger,   and 

U.  S.  489;  Smith  v.  Philadelphia  &c.  wholly  without  necessity,  exMMted 

R.  Co.,   87  Md.  48;    s.  c.  10  Am.  &  a  revolver,  although  the  passenger 

Eng.  Rail.  Cas.  (N.  S.)  264;  38  Atl.  refused    to   pay   fare,    and   insisted 

Rep.  1072.  upon  his  right  to  ride  upon  a  return 

"'^  Claybrook   v.   Hannibal   &c.   R.  excursion  ticket  which  he  had  failed 

Co.,  19  Mo.  App.  432;   s.  c.  2  West,  to  have  countersigned.     In  this  case 

Rep.  173.  $4,900  were  awarded,  and  a  motion 

^  Louisville  &c.   R.   Co.  v.  Whit-  for    a    new    trial    withdrawn    upon 

man,   79  Ala.   328.     The  person  ex-  plaintiff's      agreement      to      accept 

pelled  had  entered  the  train  of  the  $4,000:     Gallena  v.  Hot  Springs  &c. 

wrong  company.  R.  Co.,  4  McCrary  (IT.  S.)  371. 

=='  St.  Clair  v.  Missouri  &c.  R.  Co.,        '"  Georgia  &c.  R.  Co.  v.  Homer,  73 

29    Mo.    App.    76.     The    passenger  Ga.  251. 
claimed  that  he  had  lost  his  ticket; 
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of  the  weather, — a  jury  may  say  whether  or  not  exemplary  damages 
should  be  given.^'* 


§  3293.   Further  of  Exemplary  Damages  in  such  Cases. — It  has 

been  held  that  such  damages  may  be  properly  given  against  a  street 


"'"Hall  V.  South  Carolina  &c.  R. 
Co.,  28  S.  C.  261;  s.  c.  5  S.  E,  Rep. 
623.  It  was  held  that  exemplary 
damages  were  properly  awarded 
where  the  plaintiff  and  his  wife 
purchased  tickets  in  a  street  car  for 
their  place  of  destination,  and  their 
purchase  gave  them  the  right  to  be 
transferred  to  another  line,  and  they 
were  personally  so  transferred  by 
the  first  conductor,  but  were  given 
no  transfer  tickets,  and  did  not 
know  that  any  were  necessary;  but 
nevertheless  were  ejected  from  the 
second  car  because  of  their  refusal 
to  pay  fare,  and  were  compelled  to 
get  off  in  the  mud,  in  the  presence 
of  a  number  of  people:  City  &c.  R. 
Co.  V.  Brauss,  70  Ga.  368.  It  was 
held  proper  to  instruct  the  jury  that 
they  might  award  exemplary  dam- 
ages where  a  passenger  had  paid 
his  fare,  but  was  expelled  for  refus- 
ing to  pay  a  further  amount  to  the 
conductor,  by  the  use  of  force,  ac- 
companied with  insulting  language: 
Louisville  &c.  R.  Co.  v.  Joplin  (Ky.), 
55  S.  W.  Rep.  206  (no  off.  rep.).  On 
the  other  hand,  exemplary  damages 
were  denied,  where  a  passenger  was 
ejected  from  a  train  while  in  mo- 
tion for  unlawfully  refusing  to  pay 
his  fare,  no  physical  injury  having 
resulted  to  him :  Sullivan  v.  Oregon 
&c.  R.  do.,  12  Or.  392;  s.  c.  53  Am. 
St.  Rep.  54.  And  where  five  cents 
were  illegally,  but  in  good  faith,  de- 
manded from  the  passenger  by  the 
train  conductor,  and  the  passenger 
refused  to  pay  it,  and  was  ejected, 
and  was  compelled,  though  lame, 
to  walTc  two  miles  to  his  destination, 
where  he  arrived  an  hour  late: 
Louisville  &c.  R.  Co.  v.  Guinan,  11 
Lea  (Tenn.)  98.  And  where  the 
plaintiff  boarded  a  street  car  ac- 
companied by  a  lady,  and  paid  his 
fare  with  a  genuine  coin,  but  the 
conductor  afterwards  claiming  it  to 
be  counterfeit,  demanded  that  he  pay 
it  with  good  money.  The  plaintiff 
refused,  and  the  conductor  took  him 
by  the  collar,  and  pulled  him,  say- 
ing, "Come  along,  you've  got  to 
leave  this  car."    The  plaintiff  and 


the  lady  accompanying  him  went 
out  peaceably.  The  conductor  spoke 
harshly,  and  so  loudly  as  to  be  heard 
by  others  in  the  car  when  it  was  in 
motion.  It  was  held  that  plaintiff 
was  not  ejected  from  the  car  under 
such  insulting  and  cruel  circum- 
stances as  warranted  the  trial 
court  in  submitting  the  question  of 
exemplary  damages  to  the  jury: 
Vassau  v.  Madison  Elec.  R.  Co.,  106 
Wis.  301;  s.  c.  82  N.  W.  Rep.  152. 
And  so,  where  the  passenger  was 
under  the  influence  of  liquor,  and 
when  ordered  to  quit  the  train,  was 
slow  in  alighting,  and  the  conductor 
laid  hold  of  him  and  pulled  or 
jerked  him,  but  without  malice  or 
wantonness,  and,  there  being  no 
proof  of  any  evil  motive  on  the  part 
of  the  conductor,  exemplary  dam- 
ages were  denied:  Smith  v.  Phila- 
delphia &c.  R.  Co.,  87  Md.  48;  s.  c. 
10  Am.  &  Bug.  Rail.  Cas.  (N.  S.) 
264;  38  Atl.  Rep.  1072.  So,  where 
the  plaintiff  had  purchased  a  ticket 
at  a  reduced  rate,  and  sought  to 
board  a  through  fast  train,  which 
did  not  stop  at  his  station,  and  up- 
on which,  under  the  ticket,  he  was 
not  entitled  to  ride,  and  the  con- 
ductor, without  any  circumstance  of 
wantonness  or  malice,  refused  to  al- 
low him  to  ride  on  the  train,  al- 
though he  informed  the  smployes 
whom  he  met  that  his  purpose  in 
taking  the  train  was  to  reach  the 
deathbed  of  a  brother, — it  was  held 
that  the  case  was  not  one  for  exem- 
plary damages:  Barnett  v.  Chicago 
&c.  R.  Co.,  75  Mo.  App.  446;  s.  c.  1 
Mo.  App.  Rep.  391.  And  so,  where 
the  passenger  was  put  off  a  street 
car  in  the  mud,  in  the  middle  of  a 
block,  after  having  been  accused  by 
the  conductor  of  picking  up  his 
transfer  in  the  street,  because  the 
conductor  of  the  previous  car,  who 
had  issued  it  to  the  passenger,  had 
erroneously  punched  it  so  as  to  read 
2:40  instead  of  3:40:  Eddy  v.  Syra- 
cuse &c.  R.  Co.,  63  N.  Y.  Supp.  645; 
s.  c.  50  App.  Div.  (N.  Y.)  109.  The 
author  submits  that  this  was  a 
proper  case  for  exemplary  damages. 
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railway  company,  whose  servants  have  ejected  a  passenger  from 
its  car  for  refusing  to  comply  with  an  illegal  exaction  of  fare;^'^ 
where  the  employes  of  a  steam  railway  company,  in  removing  a 
passenger  from  its  train  for  his  refusal  to  pay  more  than  the  maxi- 
mum fare  prescribed  by  a  statute,  committed  a  wanton  and  aggra- 
vated assault  upon  him,  which  was  either  authorized  or  approved 
by  the  company  j^"^  and  for  expelling  a  passenger  from  the  defend- 
ant's railway  carriage  with  unnecessary  and  reckless  violence  and  in- 
dignity, the  defendant's  servants  acting  in  a  wanton,  high-handed, 
and  outrageous  majiner, — even  though  the  plaintiff  was  liable  to 
expulsion.^^* 

§  3294.  Cases  of  this  Kind  where  Exemplary  Damages  are  not 
Given. — It  is  to  be  kept  in  mind  that  there  is  no  rule  of  law  requiring 
ft  jury,  no  matter  how  great  the  injury  or  outrage,  to  award  exemplary 
damages,  but  that  the  giving  of  such  damages  rests  in  their  sound 
discretion,  and  then  only  within  carefully  guarded  limits,  which  are 
to  be  explained  to  them  by  the  judge  in  instructing  them.  It  fol- 
lows that  the  judge  can  not,  on  any  collection  of  facts,  instruct  the 
jury  that  the  plaintiff  is  "entitled"  to  exemplary  damages.^°°  It 
was  held  not  to  be  a  proper  case  for  the  awarding  of  exemplary  dam- 


""^  Baltimore  &c.  Turnp.  Road  Co. 
V.  Boone,  45  Md.  344. 

"'"  Hinckley  v.  Chicago  &c.  R.  Co., 
38  Wis.  194. 

«*  PMladelpMa  &c.  R.  Co.  v. 
Larkin,  47  Md.  155;  s.  c.  28  Am. 
Rep.  442.  Circumstances  under 
which,  by  conceding  a  request  or 
prayer  of  the  plaintiff  for  an  in- 
struction, the  defendant  was  held 
to  admit  that  there  was  evidence 
tending  to  show  a  right  to  an  award 
of  exemplary  damages  which  were 
asked  for  in  another  prayer:  Balti- 
more &c.  R.  Co.  V.  Kirhy,  91  Md. 
313;  s.  c.  46  Atl.  Rep.  975.  In  New 
York  the  recovery  of  exemplary 
damages  against  the  master  for  the 
act  or  negligence  of  his  servant  is 
not  permitted  unless  he  has  author- 
ized the  misconduct  or  ratified  it, 
or  has  retained  the  servant  in  his 
service  after  knowledge  of  his  un- 
fitness (citing  cases):  Muckle  v. 
Rochester  R.  Co.,  79  Hun  (N.  Y.) 
32.  Compare  McMahon  v.  Bennett,  31 
App.  Div.  (N.  Y.)  16  (libel).  And  see, 
as  illustrating  authorization,  etc., 
Stevens  v.  O'Neill,  51  App.  Div.  (N. 


Y.)  364  (false  imprisonment).  See, 
however,  Stevens  v.  O'Neill,  52  App. 
Div.  (N.  Y.)  626.  Under  a  statute 
of  Colorado  (Colo.  Sess.  Laws  1889, 
p.  64),  providing  that  in  all  civil 
actions  for  damages  for  a  wrong 
done  to  a  person,  attended  by  cir- 
cumstances of  fraud,  malice,  or  in- 
sult, or  a  wanton  and  reckless  disre- 
gard of  the  injured  party's  rights 
and  feelings,  the  jury  may  award 
exemplary  damages,  such  damages 
can  not  be  assessed  against  a  car- 
rier for  the  wrongful  ejectment  of  a 
passenger  by  its  servant,  unless  the 
act  is  ordered  or  afterward  affirmed; 
and  an  instruction  that  exemplary 
damages  for  an  ejection  under  cir- 
cumstances of  fraud,  malice,  or  in- 
sult, or  a  wanton  and  reckless  dis- 
regard of  the  injured  party's  rights 
or  feelings,  could  be  awarded,  is 
error:  Ristine  v.  Blocker  (Colo. 
App.),  61  Pac.  Rep.  486, — a  decision 
which  proceeds  in  the  very  teeth  of 
the  statute. 

■«»  Wabash  &c.  R.  Co.  T.  Rector, 
104  111.  296. 
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ages  where  a  person  took  passage  upon  the  cars  of  a  railway  company 
in  order  to  test  a  question  of  fares,  and  expecting  to  be  ejected,  and  to 
make  money  out  of  the  transaction  through  an  action  against  the 
company, — the  reason  being  that  a  person  so  acting  brings  himself 
within  the  maxim.  Volenti  non  fit  injuria  f^^  nor  where  the  passenger, 
having  failed  to  procure  a  ticket  in  consequence  of  the  absence  of 
the  ticket  agent,  was  put  off  at  the  next  station,  without  unnecessary 
violence,  in  consequence  of  his  refusal  to  pay  the  extra  fare  demanded 
by  a  rule  of  the  company.^"^  .In  the  view  of  some  of  the  courts,  the 
mere  fact  that  a  passenger  is  unlawfully  removed  or  expelled  from  a 
railway  train  does  not  make  a  case  for  exemplary  damages;  but,  in 
order  to  the  recovery  of  such  damages,  the  expulsion  must  have  been 
made  with  undue  force,  unnecessary  rudeness,  circumstances  of  in- 
sult, or  circumstances  exhibiting  the  presence  of  malice  and  intent 
to  do  willful  wrong.^"*  It  follows  that  where  the  passenger  has  been 
ejected  without  the  presence  of  such  aggravating  circumstances,  by  a 
mere  mistake  on  the  part  of  the  conductor,  the  case  will  not  be  one 
for  exemplary  damages,^*'  especially "  where  the  passenger  takes  no 
pains  to  relieve  the  mind  of  the  conductor  of  his  mistake.^^"  In 
still  another  case,  a  passenger  had  purchased  a  ticket  for  a  berth  in 
a  sleeping  car.  He  lost  it,  and,  when  it  was  demanded  by  the  con- 
ductor, being  unable  to  produce  it,  he  was  expelled  from  the  car,  but 
without  violence,  and  was  compelled  to  ride  in  a  common  car.  It 
was  held  that  this  was  not  a  case  for  exemplary  damages,  and  that  a 
verdict  for  three  thousand  dollars  ought  to  be  set  aside  as  excessive."*^^ 

"^  Cincinnati  &c.  R.  Co.  v.  Cole,  ceived  his  ticket,  and  assaulted  and 

29  Ohio  St.  126;   s.  c.  23  Am.  Rep.  grossly  insulted  him.    It  was  held 

729.  that    the    defendants    were    liahle; 

^  Finch  v.  Northern  &c.  R.  Co.,  that  it  was  a  proper  case  for  exem- 

47  Minn.  36;  s.  c.  49  N.  W.  Rep.  329.  plary   damages;    and   that,   the   de-^ 

'^  Tomlinson  v.  Wilmington  &c.  R.  f  endants  having  retained  the  brake- 
Co.,  107  N.  C.  327;  s.  c.  12  S.  E.  Rep.  man  in  their  employ  after  notice  of 
138;  Rose  v.  Wilmington  &c.  R.  Co.,  his  conduct,  a  verdict  for  $4,850 
106  N.  C.  168,  170;  Knowles  v.  Nor-  would  not  be  set  aside  as  excessive: 
folk  Southern  R.  Co.,  102  N.  C.  59,  Goddard  v.  Grand  Trunk  R.  Co.,  57 
66;  Holmes  v.  Carolina  Cent.  R.  Co.,  Me.  202;  s.  c.  2  Am.  Rep.  39.  See, 
94  N.  C.  318.  also,  Hanson  v.  European  &c.  R.  Co., 

"•Hoffman  v.  Northern  &c.  R.  Co.,  62  Me.  85;  s.  c.  16  Am.  Rep.  404. 
45  Minn.  53;  s.  c.  47  N.  W.  Rep.  312.        "»  Pullman  Palace  Car  Co.  v.  Reed, 

""Georgia  R.  &c.  Co.  v.  Eskew,  86  75  111.  125;   s.  c.  20  Am.  Rep.  232. 

Ga.  641;  s.  c.  22  Am.  St.  Rep.  490;  Compare  Craker  v.  Chicago  &c.  R. 

12  S.  E.  Rep.  1061.     In  another  case,  Co.,  36  Wis.  657;  s.  c.  17  Am.  Rep. 

the  plaintiff,  a  passenger  in  a  rail-  504, — where  a  railway  company  was 

way  car,  gave  up  his  ticket  to  a  mulcted  in  $1,000,  as  compensatory 

brakeman,  who  was  authorized  to  damages  for  the  pleasure  accruing  to 

demand    and    receive    it.      Shortly  its  conductor  from  kissing  a  female 

after,  the  brakeman  approached  the  passenger.     For    another    case    in 

plaintiff,    denied    that   he    had    re-  which,  under  the  circumstances,  a 
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Under  any  theory  of  this  subject,  there  is  a  seeming  propriety  in  the 
conclusion  that  a  railroad  company  is  not  liable  in  exemplary  dam- 
ages, for  the  act  of  a  conductor  who  unlawfully  ejects  a  passenger 
from  its  cars,  unless  the  plaintiff  would  have  been  entitled  to  recover 
such  damages,  had  the  action  been  against  the  conductor.^''^ 

§  3295.  What  Acts  of  Ratification  ■will  Justify  Exemplary  Dam- 
ages.— In  a  Jurisdiction  where  the  rule  of  decision  denies  exemplary 
damages  against  a  corporation,  except  where  it  has  authorized  a  partic- 
ular act,  or  acts,  of  a  class  which  include  the  particular  act,  or  has  sub- 
sequently ratified  the  doing  of  a  particular  act,  it  will  frequently 
become  a  question  what  facts  amount  to  such  a  ratification.  In  one 
case,  it  was  held  that  the  jury  was  not  warranted  in  finding  that  the 
superintendent  of  an  electric  street  railway  company  had  ratified 
malicious  and  insulting  conduct  toward  a  passenger  on  the  part  of  its 
conductor,  so  as  to  render  the  company  liable  for  punitive  damages, 
merely  because  after  the  outrage  the  superintendent  had  told  the 
plaintiff  that  the  defendant  would  stand  by  anything  the  conductor 
had  done,  and  that  the  conductor  had  a  right  to  put  the  plaintiff  ofl 
the  car.^'^*  Slight  circumstances  have  been  held  sufficient  to  author- 
ize the  conclusion  of  a  ratification,  so  as  to  justify  exemplary  dam- 
ages, under  the  rule  that  a  previous  authorization  or  a  subsequent 
ratification  is  necessary.  Thus,  where  an  employe  of  a  railway  com- 
pany has  committed  an  unjustifiable  assault  upon  a  passenger,  and 
the  company,  with  knowledge  of  the  fact,  retains  him  in  service,  and 
especially  where  it  promotes  him, — ^there  is  a  judicial  opinion  to  the 
effect  that  this  is  such  a  ratification  or  adoption  by  the  company,  of 
the  wrongful  act  of  the  servant,  as  will  warrant  the  imposition  of 
punitive  damages. ^^* 

§  3296.  An  Instruction  as  to  Damages  Which  Passed  Judicial 
Scrutiny. — In  a  ease  where  the  plaintiff  attempted  to  travel  on  the 

verdict  for  $1,500  was  held  exces-  Co.,  34  Cal.  594.    Opposed  to  this  is 

sive,  see  Chicago  &c.  R.  Co.  v.  Grif-  Palmer  v.  Charlotte  &c.  R.  Co.,  3  S. 

fin,  68  111.  499.  C.  580;  s.  c.  16  Am.  Rep.  750,  where 

^''^  Townsend  v.  New  York  &c.  R.  exemplary  damages  were  given  for 

Co.,  56  N.  Y.  295;  s.  c.  15  Am.  Rep.  the  wrongful  ejection  of  a  passen- 

419.     In  Pleasants  v.  North  Beach  ger. 

&c.  R.  Co.,  34  Cal.  586,  a  verdict  of  ^"Vassau  v.  Madison  Elec.  R.  Co., 

$500  was  set  aside,  where  the  wrong  106  Wis.  301;  s.  c.  82  N.  W.  Rep.  152. 

consisted  in  refusing  to  allow  a  col-  ""*  Bass  v.  Chicago  &c.  R.  Co.,  42 

ored  person  to  ride  in  a  street  car  Wis.    654;    s.'  c.    24   Am.   Rep.    437. 

on  account  of  his  color, — the  court  See,  as  to  the  effect  of  retaining  in 

holding  it  a  case  for  nominal  dam-  service  the  employe  committing  the 

ages    merely.     To    the    same    effect  wrong, — Goddard  v.  Grand  Trunk  R. 

see  Turner  v.  North  Beach  &c.  R.  Co.,  57  Me.  202;  s.  c.  2  Am.  Rep.  39. 
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defendant's  train,  upon  a  ticket  wMeh  was  good,  but  wMch  was  re- 
fused by  the  conductor  with  the  remark  that  it  was  no  good,  and  that 
the  plaintiff  was  trying  to  beat  his  way ;  and  the  court,  in  instructing 
the  jury,  restricted  the  damages  to  mental  suffering,  there  being  no 
evidence  that  the  plaintiff  was  rudely  ejected, — there  was  no  error 
in  giving  the  jury  a  special  instruction  to  the  effect  that  they  might 
look  to  all  the  surroundings  in  determining  the  amount  of  dam- 


§  3297.  Quantum  of  Damages  Awarded  in  Cases  of  Expulsion  of 
Passengers. — The  following  awards  of  damages  given  for  the  ex- 
pulsion of  passengers  have  been  held  not  excessive: — $300  where 
the  passenger  was  compelled  to  go  out  of  the  car  in  the  presence 
of  others,  and  was  illegally  and  recklessly  ejected  from  the  train 
while  it  was  in  motion,  half  a  mile  from  the  station,  receiving 
serious  todily  Jiarmf^  $296.34  for  the  labor  and  inconvenience, 
physical  and  mental  pain,  and  suffering,  and  humiliation,  caused 
by  the  wrongful  ejection  of  a  passenger  from  a  railway  train,  eight 
miles  from  his  destination,  where  the  ticket  office  was  not  open 
when  he  boarded  the  train,  so  as  to  enable  him  to  obtain  a  ticket, 
and  he  had  no  funds  with  him  wherewith  to  pay  the  excess  fare;^'' 
$650  where  a  passenger  was  wrongfully  ejected  from  a  train,  in  the 
presence  of  thirty  or  thirty-five  other  passengers,  and  was  compelled 
to  walk  five  miles  to  get  to  his  destination  ;°^^  $500  where  the  pas- 
senger had  lost  his  ticket,  and  paid  the  regular  fare,  which  was  ac- 
cepted by  the  conductor,  but  the  conductor  thereafter  demanded  the 
excess  over  the  regular  fare,  which  the  passenger  refused  to  pay, 
whereupon  the  conductor  ejected  him,  in  the  nighttime,  and  at  a 
lonesome,  dangerous  place,  four  or  five  miles  from  the  station  at 
which  he  had  taken  the  train,  and  he  was  obliged  to  walk  back  to  the 
city  in  dread  of  footpads,  suffering  the  more  because  of  his  physical 
condition, — such  sum  not  being  excessive,  even  as  compensatory  dam- 
g^ggg.579  ^500  where  the  passenger  presented  to  the  conductor  a  good 
ticket,  but  the  conductor  refused  it,  and  stated  in  a  loud  voice  and 
in  the  hearing  of  other  passengers  that  it  was  not  good,  and  that  the 
plaintiff  was  trying  to  beat  his  way,  and  the  plaintiff  did  not  have 
money  with  him  to  pay  the  fare  which  the  conductor  demanded,  and 

^"Atchison  &c.  R.  Co.  v.  Cuniffe  "'Chamberlain  v.  Lake  Shore  &c. 

(Tex.  Civ.  App.),  57  S.  W.  Rep.  692.  R.  Co.,  122  Mich.  477;  s.  c.  81  N.  W. 

™  Toledo  &c.  R.  Co.  v.  Kid,  29  111.  Rep.  339. 

App.  353.  ""Louisville  &c.  R.  Co.  v.  Joplin 

°'' Atchison  &c.  R.  Co.  v.  Dicker-  (Ky.),  55  S.  W.  Rep.  206    (no  ofE. 

son,  4  Kan.  App.  345;   s.  c.  45  Pac.  rep.). 
Rep.  975. 
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the  conductor  thereupon  ejected  him;"^"  $500  where  the  passenger, 
having  a  good  commutation  ticket,  presented  it  to  the  conductor,  who 
refused  it,  declaring  that  it  had  been  tampered  with,  altered  or  forged, 
and  in  a  gruff  manner  compelled  the  plaintiff  to  leave  the  train,  and 
the  plaintiff  stepped  on  the  platform  but  returned  to  the  train  and 
paid  his  fare,  and  before  the  suit  was  commenced  the  railway  com- 
pany tendered  back  the  money  paid  by  the  plaintiff, — such  damages 
rightfully  including  damages  for  the  wounded  feelings  and  mental 
suffering  visited  upon  the  plaintiff  by  the  indignity  and  insult  ;°*^ 
$2,000  where  a  girl  sis  years  of  age  was  ejected  from  a  train,  in  viola- 
tion of  a  statute,  240  feet  from  the  station,  there  being  evidence  of  a 
functional  derangement  of  her  heart,  caused  by  the  fright  produced 
by  being  thus  expelled  from  the  train  and  left  alone  on  the  track.^^'' 
On  the  other  hand,  the  following  verdicts  were  deemed  excessive: — 
$2,500  where  a  passenger,  wrongfully  expelled  from  the  train,  but 
without  aggravating  circumstances,  boarded  a  construction  train, 
and  returned  a  distance  of  two  miles  to  the  station  ;°*'^  $100  for  an 
ejection  from  a  railway  train,  without  indignity  or  rudeness,  result- 
ing in  the  loss  of  a  day's  time,  and  two  or  three  dollars  in  money  ;''^* 
$100  for  threatening  in  a  gruff  manner  to  put  a  woman  off  a  train, 
and  declaring  that  she  is  not  the  person  whose  name  is  written  on  the 
ticket, — the  court  reducing  it  to  $50;=^=  $1,300  for  ejecting  a  pas- 
senger from  a  railway  train  under  a  belief  on  the  part  of  the  conductor 
that  the  ticket  presented  by  him  is  not  good,  where  his  person  is  not 
touched,  and  no  insulting  or  improper  language  or  demonstration  is 
used,  and  he  resumes  his  journey  on  the  following  day,  and  no  pe- 
cuniary loss  outside  of  the  amount  paid  for  his  fare  is  shown  ;^^' 
$1,400  for  the  ejection  of  a  woman  from  a  railway  train,  obliging 
her  to  walk  about  a  mile,  and  causing  a  recurrence  of  insomnia  and 
nervous  paroxysms,  to  which  she  had  been  subject, — the  court  com- 
pelling a  remittitur  of  $1,000,  thus  reducing  it  to  $400.=" 

§  3298.    Subsequent  Satisfaction  of  Damages. — It  has  been  held 
that  the  surrender  of  a  coupon  detached  by  the  conductor  from  a 

™  Atchison  &c.  R.   Co.  v.  Cuniffe  ="  Louisville  &c.  R.   Co.  v.   Blair, 

(Tex.  Civ.  App.),  57  S.  W.  Rep.  692.  104  Tenn.  212;   s.  c.  55  S.  W.  Rep. 

'^'-  McGinnis  v.  Missouri  &c.  R.  Co.,  154. 

21  Mo.  App.  399;  s.  c.  4  West.  Rep.  ='=  Mueller  v.  Chicago  &c.  R.  Co., 

797.           '  75  Minn.  109. 

''^^  Illinois  &c.  R.  Co.  v.  Latimer,  ™  Comer  v.  Foley,  98  Ga.  678;  s.  c. 

128  111.  163;   s.  c.  21  N.  E.  Rep.  7;  25   S.   E.  Rep.   671;    5  Am.   &  Eng. 

affirming  s.  c.  28  111.  App.  552.  Rail.  Cas.  (N.  S.)  250. 

■^  Louisville  &c.  R.  Co.  v.  Wilsey,  "'  Sloane  v.  Southern  &c.  R.  Co., 

11    Ky.    L.    Rep.    419;     s.    c.    5    L.  Ill  Cal.  668;   s.  c.  32  L.  R.  A.  193; 

R.  A.  855;  12  S.  W.  Rep.  275;  39  Am.  44  Pac.  Rep.  320. 
&  Eng.  Rail.  Cas.  418  (not  to  be  off. 
rep.). 
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railroad  ticket  and  returned  to  the  passenger,  instead  of  the  coupon 
for  passage  over  a  connecting  line,  and  the  acceptance  of  the  amount 
paid  for  the  ticket  "as  on  refund  of  ticket,"  do  not  operate  as  a  sat- 
isfaction of  a  claim  for  damages  for  expulsion  from  a  train  of  the  con- 
necting line,  because  of  inability  to  present  the  proper  coupon.^** 

"^  Louisville  &c.  R.  Co.  t.  Conrad,  4  Ind.  App.  83;  s.  c.  30  N.  E.  Rep.  406. 
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CHAPTER  XCVII. 

RESPONSIBILITY    OP    CARRIER    TO    TRESPASSERS    ON    HIS    VEHICLE    A3 
DISTINGUISHED    FROM    PASSENGERS. 

Art.    I.     General  Doctrines  and  Illustrations,  §§  3303-3316. 
Art.  II.     Who  are  Such  Trespassers,  §§  3319-3333. 

Article  I.     General  Doctrines  and  Illustrations. 


Section 

3302.  Extent    of    carrier's    duty    to 

trespassers  on  his  vehicle. 

3303.  Carrier    owes    trespasser    no 

more  than  ordinary  care. 

3304.  Care     required     in     expelling 

trespasser  from  carrier's  ve- 
hicle. 

3305.  Expulsion    of    trespassers    by 

b  r  a  k  e  m  e  n — authority   of 
brakemen  to  expel. 

3306.  Decisions  holding  carrier  lia- 

ble  for   expulsions   of  tres- 
passers by  brakemen. 

3307.  Carrier  liable  for  negligent  or 

wanton    injuries    special    to 
the  trespasser. 

3308.  Liability  for  willful  or  wanton 

injuries  to  trespassers. 

3309.  What  rule  in  the  case  of  bare 

licensees. 

3310.  What  rule   as  to  trespassing 

children. 


Section 

3311.  Injuries     to     children     from 
climbing  upon  cars. 

Ejecting  boys  stealing  rides. 

Injuries  to  trespassers  on  rail- 
way trains  for  which  the 
company  has  been  exoner- 
ated. 

Instances  where  railway  com- 
panies were  held  liable  for 
injuries  to  trespassers. 

Decisions  which  hold  the 
company  to  an  obligation  of 
aflarmative'care  in  behalf  of 
the  trespasser  after  discov- 
ering him  in  a  position  of 
peril. 
3316.  Contributory  negligence  of  the 
trespasser  no  justification 
for  injuring  him  willfully 
or  wantonly. 


3312. 
3313. 


3314. 


3315. 


§  3302.    Extent  of  Carrier's  Duty  to  Trespassers  on  his  Vehicle.^ — 

The  duties  imposed  upon  the  carrier  toward  his  passenger  by  the 
principles  of  the  common  law,  can  not  be  imposed  upon  him  by 
the  mere  act  of  a  trespasser  in  coming  upon  his  vehicle  of  trans- 
portation without  his  invitation  or  consent,  express  or  implied.  The 
carrier  does  not  owe  to  such  a  person  the  duty  of  maintaining  a 


^This  section  is  cited  in  §§  2646,   2668,  2674,  2687,  2720,  2736,   2936, 
3153,  3492,  3493,  3534. 
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safe  roadway  or  a  safe  vehicle;^  or  of  keeping  in  his  employment 
skillful,  careful  and  watchful  servants;  or  of  taking  any  general 
or  special  measures  for  his  safety  beyond  the  duty  of  refraining 
from  inflicting  upon  him  a  wanton  injuiy/  or  an  injury  through 
an  act  of  negligence  special  to  him  after  seeing  him  in  a  position 
of  exposure.^  If,  therefore,  a  trespasser,  or  "stowaway,"  is  injured 
with  other  persons  in  a  collision,  derailment,  or  other  common 
disaster,  or  in  any  manner  other  than  by  negligence  which  is 
special  to  him  after  his  presence  is  discovered  by  the  servants  of  the 
carrier,  he  has  no  remedy  against  the  carrier,  although  the  disaster 
may  have  resulted  from  the  negligence  of  the  carrier  or  his  servants.^ 
Thus,  in  the  absence  of  knowledge  on  the  part  of  the  servants  of  a 
railway  carrier  that  a  trespasser  upon  one  of  its  cars  is  in  a  position 
of  danger,  if  he  is  thrown  from  the  same  and  injured  in  consequence 
of  its  coming  into  a  violent  contact  with  another  car,  he  can  not 
recover  damages  from  the  company,  although  the  collision  was  the 
result  of  the  negligence  of  its  servants."  So,  it  has  been  held  that  a 
boy  eleven  years  old  who,  for  the  purpose  of  stealing  a  rids,  boards  a 
street  car  and  secretes  himself,  so  as  to  avoid  detection,  is  a  mere 
trespasser,  so  as  to  prevent  recovery  for  personal  injuries  sustained  by 
him,  unless  his  presence  is  actually  known  and  assented  to  by  the 


^  Snyder  v.  Natchez  &c.  R.  Co.,  42 
La.  An.  302;  s.  c.  7  South.  Rep.  582; 
Indianapolis  &c.  R.  Co.  v.  Pitzer,  109 
Ind.  179;  s.  c.  4  West.  Rep.  257. 

'  See,  for  analogies.  Vol.  II,  §§  1600, 
1713. 

*  See,  for  analogy.  Vol.  II,  §  1734, 
et  seq. 

"Way  V.  Chicago  &c.  R.  Co.,  64 
Iowa  48;  s.  c.  52  Am.  Rep.  431;  Illi- 
nois &c.  R.  Co.  V.  Meacham,  91  Tenn. 
428;  s.  c.  19  S.  W.  Rep.  232;  Bark- 
ley  V.  Chicago  &c.  R.  Co.,  37  111.  App. 
293;  Indianapolis  &c.  R.  Co.  v. 
Pitzer,  109  Ind.  179;  s.  c.  4  West. 
Rep.  257;  Southerland  v.  Texas  &c. 
R.  Co.  (Tex.),  40  S.  W.  Rep.  193  (no 
off.  rep.) ;  San  Antonio  &c.  R.  Co.  v. 
Jazo  (Tex.  Civ.  App.),  25  S.  W.  Rep. 
712  (no  off.  rep.);  Pitcher  v.  Peo- 
ple's &c.  R.  Co.  (Pa.  C.  P.),  1  Lan- 
caster L.  Rev.  276;  Berry  v.  Mis- 
souri &c.  R.  Co.,  124  Mo.  223;  s.  c. 
25  S.  W.  Rep.  229;  Andrews  v.  Port 
Worth  &c.  R.  Co.  (Tex.  Civ.  App.), 
25  S.  W.  Rep.  1040;  Hendryx  v.  Kan- 
sas City  &c.  R.  Co.,  45  Kan.  377;  s. 
c.  25  Pac.  Rep.  893;  Virginia  &c.  R. 
Co.  V.  Roach,  83  Va.  375;  s.  c.  5  S.  E. 
Rep.  175;  Farber  v.  Missouri  &c.  R. 
Co.,  116  Mo.  81;   s.  c.  20  L.  R.  A. 


350;  22  S.  W.  Rep.  631;  Bricker  v. 
Philadelphia  &c.  R.  Co.,  132  Pa.  St. 
1;  s.  c.  40  Am.  &  Eng.  Rail.  Cas.  688; 
47  Phila.  Leg.  Int.  261;  25  W.  N.  C. 
(Pa.)  204;  18  Atl.  Rep.  983;  Little 
Rock  Traction  Co.  v.  Nelson,  66  Ark. 
494;  s.  c.  52  S.  W.  Rep.  7;  Atchison 
&c.  R.  Co.  V.  Johnson,  3  Okla.  41;  s.  c. 
41  Pac.  Rep.  641;  Pittsburgh  &c.  R. 
Co.  V.  Redding,  140  Ind.  101;  s.  c. 
34  L.  R.  A.  767;  39  N.  E.  Rep.  921; 
Southern  R.  Co.  v.  Shaw,  58  U.  S. 
App.  201;  s.  c.  86  Fed.  Rep.  865;  31 
C.  C.  A.  70,  and  note;  Leonard  v. 
Boston  &c.  R.  Co.,  170  Mass.  318; 
s.  c.  49  N.  E.  Rep.  621;  Williams  v. 
Kansas  City  &c.  R.  Co.,  96  Mo.  275; 
s.  c.  9  S.  W.  Rep.  573;  St.  Louis  &c. 
R.  Co.  v.  Ledhetter,  45  Ark.  246; 
Baltimore  &c.  R.  Co.  v.  Railroad 
Co.,  3  Ohio  N.  P.  310;  s.  c.  3  Ohio 
Dec.  687;  Darwin  v.  Charlotte  &c.  R. 
Co.,  23  S.  C.  531;  s.  c.  55  Am.  Rep. 
32;  Duff  V.  Allegheny  &c.  R.  Co.,  91 
Pa.  St.  458;  s.  c.  36  Am.  Rep.  675; 
Dalton  V.  Louisville  &c.  R.  Co. 
(Ky.),  56  S.  W.  Rep.  657  (no  off. 
rep.). 

"Andrews  v.  Fort  Worth  &e.  R. 
Co.  (Tex.  Civ.  App.),  25  S.  W.  Rep. 
1040. 
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driver  or  conductor ;  and  such  assent  can  not  be  implied  from  the  mera 
fact  that  the  driver  discovered  him  and  did  not  demand  any  fare, 
where  it  was  the  duty  of  the  conductor,  and  not  the  driver,  to  collect 
fares.''  So,  it  has  been  held  that  a  railway  company  is  not  liable  for 
injuries  which  a  child  sustained  while  getting  off  a  ear  on  a  side 
track,  upon  the  train  being  suddenly  started,  where  its  servants  were 
guilty  of  no  negligence  causing  the  accident,  and  where  the  only  fault 
of  the  company  was  that  the  conductor  permitted  the  child  to  remain 
upon  the  train  after  being  aware  of  his  presence  thereon  as  a  tres- 
passer.^ So,  it  has  been  held  that  a  person  who  has  purchased  no 
ticket  and  paid  no  fare,  who  goes  to  a  caboose  attached  to  a  freight 
train,  and,  without  the  knowledge  of  those  in  charge  of  the  train,  at- 
tempts to  get  into  the  car  at  a  place  where  the  railroad  company  is 
not  accustomed  to  receive  passengers,  is  not  a  passenger ;  and  if  he  is 
injured  in  such  attempt  to  board  the  train,  and  if  those  in  charge  of  it 
have  no  knowledge  of  his  presence, — the  company  is  not  liable  for  the 
injury.*  So,  where  an  employe  of  a  shipper  of  stock  had  taken  pos- 
session of,  moved  and  commenced  to  load  a  car,  without  notice  to  or 
Imowledge  of  the  company,  and  was  injured,  while  so  doing,  by  the  act 
of  driving  other  cars  against  it,  it  was  held  that  he  could  not  recover 
damages,  being  a  trespasser,  or,  at  best,  a  mere  licensee.^"  So,  it  has 
been  held  that  a  railroad  company  is  not  liable  for  the  killing  of  a 
person  who,  without  the  knowledge  of  the  company  or  the  employes, 
had  boarded  its  caboose  to  visit  a  passenger,  by  the  negligent  collision 
of  an  engine  with  the  caboose,  since  he  had  only  the  rights  of  a  tres- 


§  3303.    Carrier  Owes  Trespasser  no  More  than  Ordinary  Care.^^ — 

Cases  are  found  which  proceed  upon  the  theory  that  a  common  carrier 
of  passengers  owes  to  a  "dead-head,"  or  "stowaway,"  who  has  taken 

'Wynn  v.  City  &c.  R.  Co.,  91  Ga.  "Earl  v.  Chicago  &c.  R.  Co.,  109 

344;  s.  c.  17  S.  B.  Rep.  649.  Iowa  14;  s.  c.  6  Am.  Neg.  Rep.  274; 

» Atlanta  &c.  R.  Co.  v.  Fuller,  92  79  N.  W.  Rep.  381  [citing  Toledo  &c. 

Ga.  482;  s.  c.  17  S.  E.  Rep.  643;  Ful-  R.  Co.  v.  Brooks,  81  111.  249;  Illinois 

ler  V.  Atlanta  &c.  R.  Co.,  92  Ga.  482;  &c.  R.  Co.  v.  Meacham,  91  Tenn.  428; 

s.  c.  17  S.  E.  Rep.  644.  s.  c.  19  S.  W.  Rep.  232;  Alabama  &c 

°  Haase  v.  Oregon  R.  &c.  Co.,  19  R.  Co.  v.  Harris,  71  Miss.  74.    Over- 

Or.  354;  s.  c.  24  Pac.  Rep.  238.  ruling  Way  v.  Chicago  &c.  R.  Co.,  73 

'°  Cleveland  &c.  R.  Co.  v.  Stephen-  Iowa  466,  where  it  was  held  that 
son,  139  Ind.  641;  s.  c.  37  N.  E.  Rep.  the  company  was  liable  to  one  rid- 
720.  Compare  Vol.  II,  §§  1841,  1842,  ing  without  right  upon  its  train, 
1843.  And  so,  where  a  casual  inter-  who  is  injured  through  the  gross 
meddler  stepped  upon  a  slowly  mov-  negligence  of  its  servants  in  reck- 
ing car  and  applied  the  brakes,  and  lessly  switching  cars  against  the  ca- 
was  injured  by  the  negligence  of  the  boose  of  its  freight  train], 
employes  of  the  company:  Ever-  "This  section  is  cited  in  §§  2634, 
hart  v.  Terre  Haute  &c.  R.  Co.,  78  3253. 
Ind.  292;  s.  c.  41  Am.  Rep.  567. 
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passage  upon  his  vehicle  without  the  payment  of  fare,  no  more  than 
ordinary  care, — ^using  the  expression  in  contradistinction  to  the  high 
degree  of  care  which  the  law  puts  upon  the  carrier  in  respect  of  pas- 
sengers who  are  lawfully  upon  his  vehicle.^'  But  a  greater  number 
of  cases  proceed  upon  the  theory  that  the  carrier  owes  to  such  a  person 
no  greater  duty  than  to  refrain  from  injuring  him  through  negligence 
or  misconduct  so  gross  as  to  be  deemed  willful,  reckless  or  wanton.^* 
But  even  this  is  not  the  true  theory^  unless  stated  with  the  qualifica- 
tion that  such  negligence  must  be  subsequent  to  the  discovery  of  the 
trespasser, — as  where  the  servants  of  the  carrier  see  him  standing 
in  an  exposed  position,  and  nevertheless  fail  to  warn  him,  or  to  take 
measures  to  prevent  his  being  injured;  for  example,  where  they  see 
him  standing  heedlessly  on  the  edge  of  a  car,  and,  without  warning 
him,  violently  shunt  another  car  against  it.  It  is  submitted  that  no 
matter  how  gross  the  negligence  of  the  carrier  may  be  in  allowing  his 
roadbed  or  his  vehicles  of  transportation  to  get  dangerously  out  of 
repair,  or  in  employing  unskillful,  incompetent  or  drunken  servants  to 
conduct  his  business;  or  however  gross  the  negligence  of  his  servants 
may  be  in  the  conducting  of  his  business, — a  mere  trespasser  or  "stow- 
away" has  no  right  of  recovery  against  him  for  an  injury  thereby 
produced,  unless  the  injury  proceeded  from  some  act  of  negligence 
or  wantonness  which  had  special  reference  to  the  safety  of  the  tres- 
passer and  which  did  not  create  a  common  danger  for  all  the  persons 
on  the  vehicle.^®  The  meaning  is  that  after  the  servants  of  the  car- 
rier become  aware  of  the  presence  of  the  trespasser  on  the  carrier's 
vehicle,  in  a  situation  where  he  is  exposed  to  danger,  then  they  are 
bound  to  use  reasonable  care  to  avoid  injuring  him.^" 

§  3304.  Care  Required  in  Expelling  Trespasser  from  Carrier's  Ve- 
hicle.^'— The  presence  of  a  trespasser  who  obtrudes  upon  the  vehicle 
of  the  carrier  without  any  criminal  intent,  does  not  forfeit  his  legal 
right  to  immunity  from  personal  violence.  Therefore,  while  the 
servants  of  the  carrier  may  remove  him,  using  the  necessary  force 
to  accomplish  this  result,  the  law  nevertheless  shields  him  from 
violent,  unnecessary,  and  malicious  assault  at  their  hands;  and  if 
he  is  thus  injured  by  them  in  their  endeavor  to  remove  him,  he  may 

"Higley  v.  Gilmer,  3  Mont.  90;  s.  ^Yo\.   1,   §  946,   et  seq.;  Vol.   II, 

c.  35  Am.   St.   Rep.   450;    Hospes  v.  §  1711,  et  seq. 

Chicago  &c.  R.  Co.,  29  Fed.  Rep.  763;  "McNamara  v.  Great  Northern  R. 

Mitchell  V.  New  York  &c.  R.  Co.,  146  Co.,  61  Minn.  296;  s.  c.  63  N.  W.  Rep. 

U.  S.  513;    s.  c.  13  L.  ed.  1064;    13  726. 

Sup.  Ct.  Rep.  259.  "  This  section  is  cited  in  §§  2849, 

"Vol.   II,   §  1713;    Berry  v.   Mis-  3253,3535. 
souri  &c.  R.  Co.,  124  Mo.  223;   s.  c. 
25  S.  W.  Rep.  229. 
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recover  damages  from  the  carrier."  The  degree  of  care  which  the 
law  demands  of  a  carrier  through  his  servants  in  expelling  a  tres- 
passer from  his  vehicle,  can  not  be  less  than  the  measure  of  care 
which  is  described  by  the  use  of  the  expression  "reasonable  or  ordinary 
care."^^  A  mere  trespasser  may  be  expelled  at  any  place,  providing 
it  will  not  expose  him  to  serious  danger,  or  result  in  wanton  injury 
to  him.^°  But  a  person  whose  status  on  the  train  is  not  that  of  a 
trespasser,  but  that  of  a  passenger, — for  example,  one  who  has  boarded 
the  train  by  an  honest  mistalce,^'^^ca.ji  not  lawfully  be  put  off  be- 
tween stations  or  at  an  unsafe  and  improper  place, — such,  for  ex- 
ample, as  a  switch-yard  at  night  where  many  engines  and  ears  are 
moving.^^ 


"  Cincinnati  &c.  R.  Co.  v.  Boyer, 
18  Ohio  C.  C.  327;  Illinois  &c.  R.  Co. 
V.  Davenport,  75  111.  App.  579;  s.  c. 
afe'd  177  111.  110;  52  N.  B.  Rep. 
266 ;  North  Chicago  R.  Co.  v.  Gastka, 
27  111.  App.  518;  s.  c.  aff'd  128  111. 
613;  4  L.  R.  A.  481;  21  N.  B.  Rep. 
522;  St.  Louis  &c.  R.  Co.  v.  Huffman 
(Tex.  Civ.  App.),  32  S.  W.  Rep.  30 
(no  off.  rep.)  (company  liable  for 
ejecting  trespasser  from  rapidly 
moving  train  in  such  manner  as  to 
injure  him). 

"  Houston  &c.  R.  Co.  v.  Grigsby, 
13  Tex.  Civ.  App.  639;  s.  c.  35  S.  W. 
Rep.  815;  rehearing  denied  in  36  S. 
W.  Rep.  496;  Chicago  &c.  R.  Co.  v. 
Doherty,  53  111.  App.  282;  Arnold  v. 
Pennsylvania  R.  Co.,  115  Pa.  St.  135; 
s.  c.  6  Cent.  Rep.  632;  Biddle  v.  Hes- 
tonville  &c.  R.  Co.,  112  Pa.  St.  551 
(trespassing  boy  compelled  to  jump 
backward  from  carrier's  vehicle,  and 
killed — company  liable). 

"°  Wyman  v.  Northern  &c.  R.  Co., 
34  Minn.  210. 

"-^Ante,  §§  2636,  2637,  2666,  2673. 

'-  Lake  Shore  &c.  R.  Co.  v.  Rosen- 
zweig,  113  Pa.  St.  519;  s.  c.  4  Cent. 
Rep.  712  (passenger  so  put  off  and 
struck  by  a  passing  car,  was  held 
entitled  to  recover  exemplary  dam- 
ages). No  recovery  where  a  boy, 
stealing  a  ride  on  the  footioard  of  a 
street  car,  was  told  by  the  conductor 
to  "get  off,"  and  became  frightened 
and  jumped  from  the  car  before  it 
stopped:  Feingold  v.  Philadelphia 
Traction  Co.,  7  Pa.  Dist.  R.  445;  s.  c. 
21  Pa.  Co.  Ct.  183;  4  Lack.  L.  News 
290.  In  another  such  case  the 
plaintiff,  a  boy  seven  years  old,  was 
playing  with  some  older  boys  on  a 
flat  car,  loaded  with  sand,  which 
stood  upon  a  switch  of  the  defend- 
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ant's  railroad,  on  the  outskirts  of 
a  city;  and,  while  the  car  was  being 
shifted  to  another  switch  a  few 
yards  away,  the  conductor  of  the 
company  directed  the  plaintiff  and 
his  companions  to  jump  off,  in  doing 
which  the  plaintiff  fell  and  was  run 
over.  Here  it  was  held  that,  con- 
ceding that  the  plaintiff  had  not 
been  guilty  of  contributory  negli- 
gence, the  facts  failed  to  show  any 
negligence  on  the  part  of  the  de- 
fendant,— the  theory  being  that  the 
injury  could  not  be  regarded  as  the 
natural  and  probable  result  of  the 
order  to  the  boy  to  jump  off,  or  such 
a  consequence  as  the  conductor 
might  or  could  have  foreseen  at  the 
time:  Cauley  v.  Pittsburgh  &c.  R. 
Co.,  98  Pa.  St.  498.  The  decision 
seems  plainly  untenable,  and  Trunk- 
ey  and  Sterrett,  JJ.,  dissented.  In 
a  similar  case,  the  defendant,  a  con- 
tractor, had  unloaded  gravel  from 
his  car  on  a  street  of  a  city,  under 
the  direction  of  an  officer  of  the  city, 
and  the  plaintiff's  son,  a  boy  over 
thirteen  years  of  age,  had  boarded 
the  car  as  a  trespasser,  and  was  or- 
dered off  by  one  of  the  defendant's 
employes, — whereupon  he  jumped 
into  the  gravel,  and  slipped  under 
the  car  and  was  killed.  It  appeared 
that  the  trainmen  had  attempted  to 
keep  boys  from  jumping  on  and  off 
the  train,  and  had  warned  them  of 
the  danger.  The  trainman  who  or- 
dered plaintiff's  son  off  was  on  the 
car  ahead  of  the  one  the  boy  was 
on,  and  did  not  threaten  him.  It 
was  held  that  the  evidence  did  not 
show  that  the  defendant  was  will- 
fully negligent,  and  hence,  as  plain- 
tiff's son  was  a  trespasser,  she  was 
not  entitled  to   recover:     House  v. 


TRESPASSERS    AS    DISTINGUISHED    PROM    PASSENGERS.  [2d  Ed. 

§  3305.  Expulsion  of  Trespassers  by  Brakemen — Authority  of 
Brakemen  to  Expel. ^^ — On  the  one  hand,  a  class  of  decisions  is 
found  which  hold  that  the  act  of  a  brakeman  upon  a  railroad  train 
in  ejecting  a  trespasser  from  the  train,  is  not  to  be  regarded  as  the 
act  of  the  company,  unless  the  brakeman  was  authorized  by  the  com- 
pany to  remove  trespassers  generally,  or  to  remove  the  particular 
trespasser  specifically.^*  If  this  is  a  correct  view,  we  must  extend 
the  rule  that  the  company  owes  no  duty  to  a  trespasser  of  providing 
safe  vehicles  or  operating  its  business  in  any  particular  way  for  his 
benefit,  by  adding  that  it  owes  him  no  duty  of  providing  servants  that 
will  not  injure  him  when  acting  outside  the  scope  of  their  employ- 
ment. Contrary  to  this  rule,  another  court  has  held  that  where  a 
boy  fifteen  years  old  gets  upon  a  freight  train,  for  the  purpose  of 
riding,  without  paying  his  fare,  and  is  commanded  by  the  brakeman 
to  jump  ofE  the  train  while  in  dangerous  motion,  in  the  night,  and  in 
obedience  to  that  command,  and  in  fear  of  being  thrown  off,  he  jumps 
off  the  train  and  is  run  over  and  injured,— the  company  is  liable.^^ 
It  is  necessarily  a  yart  of  this  rule  that  the  burden  is  upon  the 
plaintiff  of  showing  that  it  was  within  the  scope  of  the  authority 
of  the  brakeman  in  the  particular  instance,  to  eject  the  trespasser 
from  the  train.^"  But,  as  in  other  cases,  the  possession  of  this  au- 
thority need  not  be  proved  by  direct  evidence,  but  may  be  proved 
by  circumstances, — as  where  the  brakeman  of  a  company  has  exercised 
the  authority  of  ejecting  trespassers  for  such  a  length  of  time  that 
the  company  knows,  or  in  the  proper  conduct  of  its  business  ought  to 
know,  of  his  habitual  assumption  of  this  authority,^^  which  fact, 
upon  a  well-known  principle,  would  constitute  evidence  either  of  a 
previous  authorization  or  of  a  subsequent  ratification.^^     Assuming 

Blum    (Tex.   Civ.   App.),   56   S.   W.  Raming  v.  Metropolitan  St.  R.  Co. 

Rep.  82.  (Mo.),  57  S.  W.  Rep.  268. 

==  This  section  is  cited  in  §§  3186,  '=  Kansas  City  &c.  R.  Co.  v.  Kelley, 

3187,  3196,  3198,  3227,  3267.  36  Kan.  655. 

"'Handley  v.  Missouri  &c.  R.  Co.,  ""Texas  &c.  R.  Co.  v.  Moody  (Tex. 

61  Kan.  237;  s.  c.  59  Pac.  Rep.  271;  Civ.  App.),  23  S.  W.  Rep.  41  (no  off. 

Marion  V.  Chicago  &c.  R.  Co.,  59  Iowa  rep.). 

428;  Towanda  Coal  Co.  v.  Heeman,  ^Chesapeake  &c.  R.  Co.  v.  Ander- 
86  Pa.  St.  418;  Planz  v.  Boston  &c.  son,  93  Va.  650;  s.  c.  25  S.  E.  Rep. 
R.  Co.;  157  Mass.  377;  Hartigan  v.  947;  St.  Louis  &c.  R.  Co.  v.  Hen- 
Michigan  &c.  R.  Co.,  113  Mich.  122;  dricks,  48  Ark.  177. 
s.  c.  4  Det.  L.  N.  274;  71  N.  W.  Rep.  =»4  Thomp.  Corp.,  §§  4746,  4876. 
452;  Chesapeake  &c.  R.  Co.  v.  An-  A  railroad  company  was  not  liable 
derson,  93  Va.  650;  s.  c.  25  S.  E.  for  injuries  to  a  trespasser  for  fall- 
Rep.  947.  It  was  so  held  where  a  ing  under  a  car  as  the  hraJceman 
newstoy  was  ejected  from  a  cable  loosened  plaintift's  grasp  on  an  iron 
street  car  by  the  gripman:  in  the  rod  running  along  the  car  and 
absence  of  allegation  and  proof  that  shoved  him  down  as  he  was  attempt- 
the  gripman,  in  so  doing,  was  act-  ing  to  climb  upon  a  train  which  had 
ing  within  the  scope  of  his  author-  just  started  and  was  moving  not 
Ity,    there    could    be   no   recovery:  more   than   four   or   five   miles   an 
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that  a  brakeman  has  an  implied  authority  to  eject  trespassers,  he 
does  not,  it  has  been  held,  act  under  this  implied  authority,  so  as  to 
render  the  company  liable  for  his  act,  in  ejecting  a  person  who  bribed 
such  brakeman  to  allow  him  to  ride  on  the  train,  unless  it  was' 
done  under  a  subsequent  express  authority,  although  in  the  mean- 
time the  conductor  discovered  the  trespasser  and  locked  him  in  the 


3306.  Decisions  Holding  Carrier  Liable  for  Expulsions  of  Tres- 
passers by  Brakemen.*" — In  fact,  decisions  are  numerous  where  rail- 
way companies  have  been  held  liable  for  injuries  sustained  by  tres- 
passers through  the  malicious  and  willful  acts  of  their  brake- 
men,  and  through  the  use  of  ujinecessary  force  by  such  brakemen 
in  expelling  such  persons  from  their  trains.'^  So,  a  carrier  has  been 
held  liable  for  an  injury  to  a  boy  stealing  a  ride  on  a  train,  resulting 
from  his  forcible  ejection,  without  orders,  from  the  train  while  mov- 
ing, by  a  flagman  whose  duty  in  regard  to  trespassers  found  on  the 
train  was  to  carry  them  to  the  conductor,  and,  if  told  to  put  them 
off,  to  have  the  engineer  stop  the  train.'^  In  like  manner,  proof  that 
a  boy,  eight  years  old,  jumped  upon  the  steps  of  a  passenger  car,  and 
was  kicked  from  the  car  by  the  conductor,  or  by  a  brakeman,  while 
the  train  was  moving  ten  miles  an  hour,  and  so  injured, — was  held 
to  entitle  him  to  a  verdict  against  the  company ;  since  such  employes 
were  authorized  to  remove  trespassers,  and  were  acting  within  the 
scope  of  their  employment.'* 

hour,    unless    the    brakeman    used  killed  while  endeavoring  to  get  out 

more  force  than  was  necessary,  or  of  the  car  through  a  window  at  the 

did  it  in  a  brutal  manner:     Louis-  order  of  a  brakeman,  and  company 

ville  &c.  R.  Co.  V.  Bernard,  18  Ky.  held  liable).     Under  a  statute  (Iowa 

L.  Rep.  672;  s.  c.  37  S.  W.  Rep.  841  Code,    §   1307)    providing  that   rail- 

(not  to  be  rep.).  road    companies    "shall    be    liable 

^  Brevig  v.  Chicago  &c.  R.  Co.,  64  for  all  damages  sustained  by  any 
Minn.  168;  s.  c.  66  N.  W.  Rep.  401;  person  in  consequence  of  the  willful 
s.  c.  3  Am.  &  Eng.  Rail.  Cas.  (N.  S.)  wrongs,  whether  of  commission  or 
346  (because  briber  and  bribee  had  omission,  of  their  agents  and  em- 
become  joint  trespassers).  ployes,    when    such   wrongs   are   in 

=°This  section  is  cited  in  §§  3198,  any  manner  connected  with  the  use 

3227,  8267.  and  operation  of  any  railroad  on  or 

"  St.  Louis  &c.  R.  Co.  V.  Kilpat-  about  which  they  shall  be  em- 
rick,  67  Ark.  47;  s.  c.  54  S.  W.  Rep.  ployed," — it  was  held  that  the  com- 
971;  Southern  R.  Co.  v.  Wildman,  pany  was  liable  for  the  tort  of  a 
119  Ala.  565;  s.  c.  24  South.  Rep.  brakeman  in  removing  a  trespasser 
764;  Texas  &c.  R.  Co.  v.  Mother,  5  from  the  train,  without  regard  to 
Tex.  Civ.  App.  87;  s.  c.  24  S.  W.  Rep.  the  brakeman's  motive:  Marion  v. 
79.  To  the  same  effect,  see  Wabash  Chicago  &c.  R.  Co.,  64  Iowa  568. 
&c.  R.  Co.  V.  Savage,  110  Ind.  156;  '^  Southern  R.  Co.  v.  Hunter,  74 
Illinois  &c.  R.  Co.  v.  King,  179  111.  Miss.  444;  s.  c.  21  South.  Rep.  304. 
91;  s.  c.  13  Am.  &  Eng.  Rail.  Cas.  =^  Hoffman  v.  New  York  &c.  R.  Co., 
(N.  S.)  829;  53  N.  B.  Rep.  552;  aff'g  87  N.  Y.  25;  s.  c.  41  Am.  St.  Rep. 
s.   c.   77   111.   App.   581    (trespasser  337. 
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§  3307.    Carrier  Liable  for  Negligent  or  Wanton  Injuries  Special  to 

the  Trespasser.^* — On  the  other  hand,  the  cases  where  common  car- 
riers of  passengers  have  been  held  liable  for  injuries  to  mere  tres- 
passers upon  their  vehicles,  have  almost  always  been  cases  in  which 
the  injury  was  produced  by  some  act  of  negligence  or  willful  or  wan- 
ton conduct  which  had  special  reference  to  the  trespassers^  It  was 
so  held,  in  a  criminal  case,  where  a  child  trespassing  upon  the  vehicle 
of  a  carrier,  was  forced  by  his  servants  to  jump  off  while  it  was  in 
motion;^"  where  a  boy  trespassing  upon  a  railway  train  was  forcibly 
pulled  therefrom  by  the  servants  of  the  carrier,  while  the  train  was 
in  motion ;''  where  the  employes  of  a  railway  company  in  charge  of 
its  freight  train  injured  a  trespasser  thereon  by  putting  him  off 
while  it  was  in  motion  and  under  circumstances  which  rendered  it 
imprudent  or  dangerous  so  to  do  f'^  and  where  the  engineer  of  a  rail- 
way train,  who  had  invited  a  boy  to  ride  upon  his  engine,  injured 
him  by  removing  him  therefrom,  under  circumstances  of  gross  care- 
lessness.^' On  the  other  hand,  in  the  ejection  of  a  trespasser  from 
the  carrier's  vehicle,  the  carrier  or  his  servants,  while  obliged  to 
take  care  not  to  expose  him  to  serious  injury  or  danger,  are  not  re- 
quired to  have  special  consideration  for  his  mere  convenience.  It 
is  not,  for  instance,  a  violation  of  his  rights  for  them  to  put  him  off 
at  a  place  other  than  a  regular  station.*" 

§  3308.    Liability  for  Willful  or  Wanton  Injuries  to  Trespassers. — 

Eecurring  to  a  doctrine  already  explained,*^  that  the  limit  of  duty 
of  a  person  to  a  trespasser  is  to  refrain  from  inflicting  willful  or 
wanton  injury  upon  him,  we  have  the  correlative  principle  that  one 
who  does  inflict  a  willful  or  wanton  injury  upon  a  trespasser  is 
liable  to  him  in  damages;  and  the  further  principle  that  if  this  in- 
jury is  inflicted  by  his  servant  upon  the  trespasser,  acting  within  the 
scope  of  his  employment,  he  will  be  equally  liable;  since  in  such 
cases  the  law  identifies  him  with  his  servant.  Upon  this  ground,  if 
a  person  boards  a  freight  train  which  does  not  carry  passengers,  or 
becomes  a  trespasser  thereon,  and  the  conductor  of  the  train  inflicts 
a  willful  injury  upon  him,  the  company  will  be  liable  in  damages,  pro- 

=^This  section  is  cited  in  §§  2617,  Compare    Atchison    &c.    R.    Co.    v. 

2646,    2668,    2849,    2944,    3244,    3253,  Gants,  38  Kan.  608. 

3316,  3323,  3492,  3534.  ^^  Chicago  &c.  R.   Co.  v.  West,   24 

==  Atchison  &c.  R.  Co.  v.  Gants,  38  111.  App.  44;   s.  c.  aff'd  125  111.  320; 

Kan.  608.  17  N.  B.  Rep.  788. 

'"Martin  v.  Reg.,  2  Can.  Exch.  328.  "Atchison  &c.  R.  Co.  v.  Gants,  38 

"Brill  V   Eddy,  115  Mo.  596;  s.  c.  Kan.  608;  s.  c.  17  Pac.  Rep.  54. 

22  S.  W.  Rep.  488.  "  Vol.  I,  §§  946,  948;  Vol.  II,  §  1713, 

*  Stone  V.  Chicago  &c.  R.  Co.,  88  et  seq. 
Wis.   98;    s.   c.   59   N.   W.   Rep.   457. 
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vidcd  the  servant  was  acting  within  the  general  scope  of  his  em- 
ployment.*^ 

§  3309.  What  Rule  in  the  Case  of  Bare  Licensees.*^ — In  the  case  of 
bare  licensees  or  persons  who  are  permitted  to  come  and  remain  on 
the  carrier's  vehicle  by  the  mere  sufferance  of  the  servants  of  the  car- 
rier, acting  contrary  to  their  orders  and  to  their  duty  to  their  prin- 
cipal, a  case  is  found  which  holds  that  the  measure  of  the  carrier's 
liability  in  protecting  such  persons  from  injury,  is  the  exercise  of 
ordinary  care;  and  which  accordingly  concludes  that  where  such  per- 
son has  been  injured  through  slight  negligence  on  the  part  of  the 
servants  of  the  carrier,  he  will  not  be  entitled  to  recover  damages.** 

§3310.  What  Rule  as  to  Trespassing  Children.*^— This  rule  is 
equally  applicable  to  children  and  adults;  for,  although  what  would 
be  contributory  negligence  in  an  adult  will  often  not  be  such  in  a 
child  of  tender  years,  yet  even  a  child  can  not  create  the  relation  of 
carrier  and  passenger  by  getting  on  board  the  carrier's  vehicle,  without 
his  consent.*"  If,  however,  a  child  of  tender  years  were  discovered 
on  the  carrier's  vehicle,  the  carrier's  servants  might  owe  him  more 
duty  in  protecting  him  from  injury  than  they  would  owe  in  case  of 
an  adult.*^ 


§  3311.    Injuries    to    Children    from    Climbing    upon    Cars.*^ — 

Attempting  to  "steal  a  ride"  is  a  very  frequent  source  of  injury  to 
children,  especially  to  boys.  The  general  rule  undoubtedly  is  that  a 
railway  company  has  the  same  right  to  enjoy  the  unmolested  use  of 
its  property  that  any  other  owner  of  property  has,  and  that  it  is  under 
no  duty  to  expend  its  funds  in  providing  watchmen  to  prevent  the 

^  Lake   Erie   &c.   R.    Co.   v.    Mat-  "  Where   a   boy   sixteen   years   of 

thews,  13  Ind.  App.  355;  s.  c.  41  N.  age  was  allowed  to  ride  on  a  coal 

E.  Rep.  842   (holding  that  the  con-  train,  and  took  his  seat  on  the  end 

ductor  of  a  freight  train,  in  expel-  of  a  car,  with  his  feet  hanging  down 

ling  a  trespasser,   is  acting  within  between  the  cars,  and  was  thrown 

the  line  of  his  duty,  and  that  the  down  on  the  track  by  a  sudden  jerk 

company  is  responsible  for  his  man-  of  the  train  and  killed, — it  was  held 

ner  of  doing  this  duty).  that  an  action   for  damages  predi- 

*=This  section  is  cited  in  §§  2875,  cated  upon  his  death  could  not  be 

3153.  sustained;  since  the  evidence  tailed 

"  Kansas  City  &c.  R.  Co.  v.  Berry,  to  establish  negligence  on  the  part 

53  Kan.  112;    s.  c.  36  Pac.  Rep.  53.  of  the  servants  of  the  company,  but 

Compare    Vol.    I,    §    946;    Vol.    II,  showed   contributory  negligence  on 

§  1724,  et  seq.  his  part:     Mitchell  v.  New  York  &c. 

"This  section  is  cited  in  §§  2634,  R.  Co.,  146  U.  S.  513;  s.  c.  36  L.  ed. 

2658,  2944.  1064;  13  Sup.  Ct.  Rep.  259. 

■"Gulf  &c    R.  Co.  V.  Dawkins,  77  "This  section  is  cited  in  §§  2634, 

Tex.  228;  s.  c.  Id  S.  W.  Rep.  982.  2944. 
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trespasses  of  children  upon  its  trains,  or  of  taking  special  care  for 
their  safety;  but  that  its  duty  is  limited  to  abstaining  from  wanton 
injuries  to  them,  or  to  exercising  ordinary  care  in  their  behalf,  after 
becoming  aware  of  their  peril  ;*'  though  there  are  decisions  that  imply 
a  special  duty  on  the  part  of  railway  companies  to  prevent  children 
from  climbing  on  their  trains  at  crossings,  and  to  guard  against  in- 
jury to  them.^"  For  example,  if  the  servants  of  a  railway  company 
in  charge  of  a  passenger  train  do  not  observe  that  a  child  which 
boards  the  train  is  not  accompanied  by  an  adult  person,  the  company 
will  not  become  liable  for  a  subsequent  injury  to  the  child,  not  oc- 
curring through  some  negligence  of  its  servants  special  to  him.^^  It 
is  not  bound  to  see  that  children  do  not  climb  upon  its  trains  at 
street  crossings,  and  is  not  chargeable  with  negligence  for  failing  to 
adopt  precautions  against  their  doing  it.^^  Nor  does  the  fact  that 
boys  are  in  the  habit  of  committing  trespasses  of  this  kind  change  the 
legal  position  of  the  railroad  company  with  reference  to  them.^^ 

§  3312.    Ejecting  Boys  Stealing  Kides.^* — Eecurring  again  to  the 
principle  that  the  railroad  company  owes  no  duty  to  a  trespasser  upon 


*"  Chicago  &c.  R.  Co.  v.  McLaugh- 
lin, 47  111.  265;  Chicago  &c.  R.  Co.  v. 
Roath,  35  111.  App.  349;  Bast  St. 
Louis  &c.  R.  Co.  V.  Jenks,  54  111. 
App.  91;  Meehan  v.  Chicago  &c.  R. 
Co.,  67  111.  App.  39;  Atchison  &c.  R. 
Co.  V.  Plaskett,  47  Kan.  107,  112; 
Louisville  &c.  R.  Co.  v.  Hunt, 
11  Ky.  L.  Rep.  825;  s.  c.  13  S.  W. 
Rep.  275  (no  off.  rep.);  Raming  v. 
Metropolitan  St.  R.  Co.  (Mo.),  57 
S.  W.  Rep.  268;  Little  Rock  Trac- 
tion &c.  Co.  V.  Nelson,  66  Ark.  494; 
s.  c.  52  S.  W.  Rep.  7;  Underwood  v. 
Western  &c.  R.  Co.,  105  Ga.  48;  s.  c. 
13  Am.  &  Eng.  Rail.  Cas.  (N.  S.) 
739;  31  S.  E.  Rep.  123. 

=°  Carmer  v.  Chicago  &c.  R.  Co.,  95 
Wis.  513. 

"  Indiana  £c.  R.  Co.  v.  Pitzer,  109 
Ind.  179;  s.  c.  4  West.  Rep.  256.  It 
has  been  held  that  for  a  railway 
company  to  operate  small  cars  T)y  a 
dummy  engine  in  a  street  at  a  low 
rate  of  speed,  with  occasional  stops, 
and  without  taking  special  precau- 
tions to  prevent  children  from  get- 
ting upon  them,  does  not  create  a 
llahility  for  the  death  of  a  boy  five 
years  old,  who  got  upon  the  cars  and 
was  thrown  or  fell  from  them : , 
Jefferson  v.  Birmingham  &c.  R. 
Co.,  116  Ala.  294;  s.  c.  36  L.  R.  A. 
458;   22  South.  Rep.  546;   Rauch  v. 


Lloyd,  31  Pa.  St.  358;  s.  c.  72  Am. 
Dec.  747  (negligence  of  the  defend- 
ant and  contributory  negligence  of 
the  plaintiff  were  questions  for  the 
jury  under  the  circumstances). 

°^  Haberlau  v.  Lake  Shore  &c.  R. 
Co.,  73  111.  App.  261. 

"^  Thus,  in  an  action  for  personal 
injuries  received  by  a  boy  at  a  cross- 
ing, while  attempting  to  steal  a  ride 
upon  the  train,  evidence  that  other 
T)oys  frequently  ran  along  by  the 
defendant's  train,  was  held  inadmis- 
sible: Priess  v.  New  York  &c.  R. 
Co.,  67  Hun  (N.  Y.)  205;  s.  c.  51 
N.  Y.  St.  Rep.  391;  22  N.  Y.  Supp. 
104.  A  child  seven  years  of  age, 
wandering  unattended,  had  boarded 
a  railway  train,  and  was  put  off  by 
the  conductor  at  the  next  station, 
without  his  leaving  it  in  charge  of 
any  one.  The  child  went  upon  the 
tracks  and  was  killed  by  a  train 
from  which  the  child  could  have 
been  seen  for  the  distance  of  three- 
quarters  of  a  mile,  and  which  could 
have  been  stopped  in  time  to  avoid 
the  accident,  but  no  effort  was  made 
to  do  so.  The  railway  company  was 
held  liable:  Indianapolis  &c.  R.  Co. 
V.  Pitzer,  109  Ind.  179;  s.  c.  4  West. 
Rep.  256. 

"This  section  is  cited  in  §§  2634, 
2944. 
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its  train,  even  to  a  boy  stealing  a  ride  on  its  freight  car,  except  to  re- 
frain from  willfully  or  recklessly  injuring  him  after  discovering 
him  there/"  we  may  balance  this  against  another  principle,  which  is 
that  where  the  railroad  company,  through  its  servants,  undertakes  to 
eject  the  trespassing  boy  from  its  train,  it  is  bound,  in  doing  so,  not 
merely  to  refrain  from  willfulness  or  wantonness,  but,  in  making  the 
ejection,  to  exercise  reasonable  care  for  the  safety  of  the  boy,  failing 
in  which,  to  the  injury  of  the  trespasser,  the  railroad  company  will 
be  liable.""  The  above  text  is  well  illustrated  by  a  case  where  a  boy 
ten  years  of  age  was  stealing  a  ride  on  one  of  defendant's  trains,  by 
riding  on  the  brake  beam  of  a  passenger  car.  He  was  discovered  by 
a  brakeman,  who  forced  him  to  get  ofE  while  the  train  was  in  motion, 
whereby  he  was  injured.  It  was  held  that  the  company  was  liable  in 
damages  to  him."^ 

§  3313.  Injuries  to  Trespassers  on  Railway  Trains  for  which  the 
Company  has  been  Exonerated. — Applying  the  foregoing  rules,  rail- 
way companies  have  been  exonerated  from  liability  for  injuries  to 
trespassers  upon  their  trains  in  the  absence  of  willful  or  wanton 
wrong,  or  negligence  so  gross  as  to  amount  to  such  a  wrong,  where  the 
injury  was  caused  by  a  collision  between  trains;"'  where  a  boy  eight 
years  of  age,  of  more  than  average  intelligence,  who  had  been  warned 
to  keep  away  and  to  abstain  from  trespassing  on  the  premises  of  a 
railroad  company,  sprang  upon  the  steps  of  one  of  its  engines  and 
was  ordered  by  the  fireman  to  get  off,  and  thereupon  jumped  off,  and, 
in  so  doing,  fell  under  the  tender,  and  the  engine  was  started  at  that 
instant  and  ran  over  him;"^  yhere  a  boy  twelve  years  old  was  on 
the  cars  or  track  of  a  railway  company  as  a  mere  intruder  or  tres- 


"''Farber  v.  Missouri  &c.  R.  Co.,  employes  knew  of  his  position  be- 

116  Mo.  81;  s.  c.  20  L.  R.  A.  350.  fore   the   accident   and   could   have 

™  Biddle  v.  Hestonville  &c.  R.  Co.,  prevented    the    injury   by    ordinary 

112  Pa.  St.  551;   s.  c.  3  Cent.  Rep.  care:     Southerland  v.  Texas  &c.  R. 

404.  Co.   (Tex.),  40  S.  W.  Rep.  193    (no 

"Southern  R.  Co.  v.  Shaw,  58  U.  off.  rep.). 
S.  App.  201;   s.  c.  86  Fed.  Rep.  865;         ™  Chicago  &c.  R.  Co.  v.  Smith,  46 

31  C.  C.  A.  70,  and  note.  Mich.   504;    s.   c.   40  Am.   Rep.   669, 

"'  Southerland  v.  Texas  &c.  R.  Co.  note.     Here    it   was   held    that   the 

(Tex.),  40  S.  W.  Rep.  193    (no  off.  company  ought  not  to  be  held  liable 

rep.) ;  Chicago  &c.  R.  Co.  v.  Michie,  for  the  injury,  unless  it  were  shown 

83  111.  427;   Gardner  v.  New  Haven  that  its  servants  in  charge  of  the 

&c.  R.  Co.,  51  Conn.  143;  Bricker  v.  engine  knew  that  the  child  was  in 

Philadelphia  &c.  R.  Co.,  132  Pa.  1.  the  way  when  they  started  the  en- 

A  railway  company  is  not  liable  for  gine,  or  that  they  were  reckless  or 

the  death  of  a  trespasser  on  its  train  negligent  in  the  management  of  the 

by  a  collision  where  he  was  riding  engine,  or  that  they  could  have  an- 

in  a  dangerous  place,  in  which  a  ticipated   the  injury:     Chicago  &c. 

person  of  ordinary  prudence  would  R.  Co.  v.  Smith,  supra. 
not  have  been,  unless  the  railroad 
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passer,  without  the  knowledge  of  the  persons  in  charge  of  a  train, 
at  a  place  where  the  tracks  were  much  used  for  the  purpose  of  switch- 
ing and  making  up  trains,  and  was  killed  in  consequence  of  portions 
of  a  train  coming  together  with  a  harder  jam  than  usual  in  making 
a  coupling f  where  a  trespasser  climbed  upon  a  freight  car,  and, 
while  attempting  to  mount  a  pile  of  lumber,  the  train  gave  a  very 
severe  jerl-o,  owing  to  the  carelessness  of  those  managing  it,  but  with- 
out any  intent  on  their  part  to  harm  him,  in  consequence  of  which  he 
fell  and  was  injured, — the  view  being  that  their  negligence  was  not 
so  gross  as  would  be  equivalent  to  intentional  mischief;"^  where  a 
trespasser,  stealing  a  ride,  was  in  a  position  between  two  cars,  with 
one  foot  on  the  ladder  of  one  car  and  the  other  foot  on  the  other 
car,  and  a  brakeman  told  him  to  let  go  of  the  ear,  and  then  proceeded 
to  uncouple  the  cars,  in  which  operation  the  trespasser  received  an 
injury  f^  where  a  boy  eight  years  and  five  months  old,  in  violation  of 
the  statute  law  and  of  the  orders  of  the  engineer  of  a  freight  train, 
caught  hold  of  and  hung  to  one  of  the  cars  while  the  train  was  in 
motion,  and  was  injured  in  consequence  of  his  rashness, — ^the  view 
of  the  court  being  that  the  trainmen  were  not  guilty  of  willful  or 
wanton  negligence,  in  failing  to  stop  the  train  while  it  was  running 
up  a  sharp  grade  at  a  speed  of  eight  miles  an  hour,  to  remove  the  boy 
from  the  car."^ 

§  3314.  Instances  where  Hallway  Companies  were  Held  Liable  for 
Injxiries  to  Trespassers. — Eailway  companies  have  been  held  liable  for 
the  acts  of  their  conductors  and  trainmen  in  removing  trespassers 
from  their  trains  without  due  care,  with  unnecessary  force,  or  with 
willfulness  or  malice,  under  the  following  circumstances: — Where  a 
trespasser  riding  upon  the  engine  was  thrown  off  by  the  servants  of 
the  company  while  it  was  moving  at  a  dangerous  speed;"*  where  a 
boy,  fourteen  years  old,  was  removed  from  a  train  while  it  was  running 
at  the  speed  of  nine  or  ten  miles  an  hour  f^  where  a  trespasser  made  a 
fraudulent  arrangement  for  his  passage  on  a  train  with  an  inferior 

™  Williams  v.  Kansas  City  &c.  R.  The   same   conclusion  was  reached 

Co.,  96  Mo.  275;  s.  c.  9  S.  W.  Rep.  where  a  boy   eleven  years  of  age 

573.  climbed  upon  a  freight  car  and  was 

"  St.  Louis  &c.  R.  Co.  v.  Ledbetter,  injured  by  the  car  being  coupled  to 

45  Ark.  246.  a  train,  the  employes  of  the  com- 

"^  Leonard  v.   Boston  &c.  R.   Co.,  pany  not  knowing  of  his  presence: 

170  Mass.  318;  s.  c.  49  N.  B.  Rep.  621.  Louisville  &c.  R.  Co.  v.  Hunt,  11  Ky. 

"Especially  as  it  did  not  appear  L.  Rep.  825;  s.  c.  13  S.  W.  Rep.  275 

that  either  the  fireman  or  the  en-  (no  off.  rep.). 

gineer  knew  that  the  boy  was  on  "Carter  v.  Louisville  &c.  R.  Co., 

the  engine:     Pittsburgh  &c.  R.  Co.  98  Ind.  552;  s.  c.  49  Am.  Rep.  780. 

V    Redding,  140  Ind.  101;    s.  c.  34  "» Union  &c.  R.  Co.  v.  Mitchell,  56 

L.  R.  A.  767;    39  N.  E.  Rep.   921.  Kan.  324;  s.  c.  43  Pac.  Rep.  244. 
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employe  of  the  company,  and,  in  expelling  him  from  the  train,  the 
conductor  shot  him  without  any  reasonable  necessity  for  so  doing;"* 
where,  after  discovering  the  presence  of  the  trespasser  on  the  car,  the 
servant  of  the  company,  who  acted  in  the  double  capacity  of  conductor 
and  motorman,  increased  the  speed  of  the  car  to  an  unlawful  and  dan- 
gerous rate,  and  then  required  the  trespasser  to  jump  from  it  f  where 
a  boy  got  upon  the  platform  of  a  street  car,  in  order  to  escape  being  run 
over  by  a  truck,  and  the  conductor  kicked  at  him  and  frightened  him, 
so  that  he  jumped  from  the  car,  and,  in  doing  so,  was  run  over  by 
another  ear  of  the  defendant  going  at  an  unlawful  rate  of  speed;"' 
where  a  trainman  ordered  a  boy,  who  was  a  trespasser  upon  the  train, 
to  get  off,  and,  without  stopping  the  train,  threw  missiles  at  him, 
and  he,  in  attempting  to  avoid  the  missiles,  fell  under  the  train.""" 

§  3315.  Decisions  which  Hold  the  Company  to  an  Obligation  of 
Affirmative  Care  in  Behalf  of  the  Trespasser  after  Discovering  him  in 
a  Position  of  Peril. — If  A  and  B,  who  are  strangers  to  each  other, 
are  casually  riding  upon  a  railway  train,  and  A  sees  that  B  is  in  a 
position  of  great  peril,  and,  by  calling  out  to  him  or  warning  him, 
A  would  enable  B  to  escape  the  impending  injury,  but  A,  through 
negligence,  indiiference,  or  wantonness,  fails  to  do  so,  in  consequence 
of  which  B  receives  the  threatened  injury, — B  will  have  no  action  for 
damages  against  A.  The  reason  is  that,  while  A  unquestionably 
violates  a  moral  duty  in  failing  to  warn  B  of  his  peril,  he  violates  no 
legal  duty  in  failing  to  do  so.  The  rule  would  have  been  diiferent 
if,  under  the  circumstances  above  named,  the  injury  to  B  had  pro- 
ceeded from  something  which  A  was  doing,  or  from  something  under 
the  direction  and  control  of  A, — in  which  case  the  law  would  have 

°°  Higgins  V.  Southern  R.  Co.,  98  it  has  started,  can  not  hold  the  car- 

Ga.  751;  s.  c.  25  S.  E.  Rep.  837.  rler  responsible  for  injuries  caused 

«'  Washington  &c.  R.  Co.  v.  Quayle,  by  his  fall  through  the  act  of  the 

95  Va.  741;  s.  c.  30  S.  E.  Rep.  391.  trainman  in  stepping  on  Ms  fingers 

'^  McCann  v.  Sixth  Ave.  R.  Co.,  117  and  Tcicking  Mm  in  the  tack  of  the 

N.  Y.  505;  s.  c.  23  N.  E.  Rep.  164;  27  head  as  he  is  standing  on  the  car 

N.  Y.  St.  Rep.  834;   43  Am.  &  Eng.  ladder,  to  compel  him  to 'get  off  the 

Rail.  Cas.  297.  train:     Johnston  v.  Chicago  &c.  R. 

""Fink  V.  Ash,  99  Ga.  106  (mem.);  Co.,  94  Fed.  Rep.  473;   s.  c.  15  Am. 

s.  c.  24  S.  E.  Rep.  976.    But  see  Chesa-  &  Eng.  Rail.  Cas.  683.     For  a  case 

peake  &c.  R.  Co.  v.  Anderson,  93  Va.  where  a  trespasser,  on  being  ordered 

650;   s.  c.  25  S.  E.  Rep.  947.     There  out  of  the  car  by  the  conductor,  at- 

is  a  regrettable  decision  to  the  ef-  tempted  to  obey  the  order  and  fell 

feet  that  one  who,  upon  attempting  under  the  cars  and   was  run  over 

to   heat   his   way   along   a   railroad  and   killed,   and   the   company   was 

track  by  riding  on  a  freight  train,  held  liable  on  the  ground  that  the 

is  ordered  by  an  employe  to  leave  injury  was  a  willful  wrong  on  the 

the  train  at  the  next  stop,  and  who,  part  of  its  conductor, — see  Benton 

Instead   of   obeying  the   order,    at-  v.  Chicago  &c.  R.  Co.,  55  Iowa  496. 
tempts  to  return  to  the  train  after 
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put  upon  A  the  obligation,  as  a  mere  matter  of  social  dutj',  of  acting 
cautiously  in  what  he  was  doing,  or  in  what  he  was  directing  or  eon- 
trolling,  to  the  end  of  not  injuring  third  persons,  which  duty  would 
have  been  violated  by  the  failure  to  give  the  warning  which  might 
enable  any  third  person,  esposed  to  danger  in  consequence  of  what 
A  was  doing,  directing,  or  controlling, — to  escape  the  danger.  If 
these  conclusions  are  sound,  they  may  enable  us  to  gauge  the  propriety 
of  a  few-decisions  which  have  charged  railway  companies  with  liability 
for  the  failure  of  their  servants  to  take  affirmative  action  to  warn 
trespassers  of  impending  dangers  which  were  special  to-  them.  In 
making  this  determination,  we  must  keep  constantly  in  view  the  fact 
that  the  railroad  company  and  the  trespasser  are  strangers  to  each 
other,  and  that  the  trespasser  can  not  bring  himself  into  privity  with 
the  railroad  company,  or  raise  any  duty  on  the  part  of  the  company, 
by  his  unlawful  act  of  trespass,  beyond  the  duty  which  strangers  owe 
to  each  other  when  in  casual  contiguity  with  each  other, — which  is 
merely  the  duty  to  abstain  from  injuring  him  after  discovering  his 
peril.  For  example,  we  find  a  case  where  a  railroad  train  broke  in  two 
with  a  trespasser  on  board.  The  forward  portion  of  the  train  moved 
backward  at  an  unusual  rate  of  speed,  for  the  purpose  of  re-coupling. 
A  brakeman  failed  to  notify  him  of  the  danger  to  which  he  would  be 
subjected  by  the  shock  of  the  contact  of  the  two  portions  of  the 
train,  in  consequence  of  which  he  was  thrown  ofE  and  injured.  It 
was  held  that  the  company  was  liable  to  the  trespasser  in  damages.'" 

§  3316.  Contributory  Negligence  of  the  Trespasser  no  Justification 
for  Injuring  him  Willfully  or  Wantonly. — The  mere  act  of  trespass- 
ing upon  the  vehicle  of  the  carrier  is,  in  law,  tantamount  to  contribu- 
tory negligence  ;''^  but  we  have  seen  that  contributory  negligence  is  no 

™Pettit  V.  Great  Northern  R.  Co.,  passer  was  killed  while  riding  on 
62  Minn.  530;  s.  c.  64  N.  W.  Rep.  the  side  of  a  car,  by  coming  into 
1019.  The  propriety  of  this  decision  collision  with  a  piece  of  timber.  His 
may  well  be  doubted.  On  settled  danger  was  discovered  by  the  train- 
grounds,  the  trespasser  took  the  men  before  the  timber  was  reached, 
risks  attending  his  trespass  as  he  yet  nothing  was  done  to  stop  the 
found  them,  and  he  could  not,  by  his  car.  While  it  did  not  appear  that 
unlawful  act,  put  the  carrier  under'  the  car  could  have  been  stopped  be- 
the  duty  of  tafeing  special  care  for  fore  reaching  the  timber,  yet  there 
his  safety  or  of  giving  him  special  was  evidence  tending  to  show  that 
warning  when  in  a  position  of  dan-  its  speed  might  have  been  dimin- 
ger.  If  two  farmers  had  been  rid-  ished  so  as  to  afford  time  in  which 
Ing  together  on  the  car  where  the  the  trespasser  could  reach  a  place 
trespasser  was,  one  of  them  would  of  safety,  or  at  least  so  as  to  dimin- 
not,  as  matter  of  law,  have  owed  ish  the  blow  to  the  extent  that  death 
such  a  duty  to  the  other,  however  would  not  have  resulted:  De  Pala- 
commendable  the  giving  of  the  cios  v.  Rio  Grande  &c.  R.  Co.  (Tex. 
warning  might  have  been  in  morals.  Civ.  App.),  45  S.  W.  Rep.  612  (no 
-  -  -  Somewhat  on  the  same  grounds  off.  rep.), 
an  appeal  was  decided  in  favor  of  "Vol.  II,  §  1747. 
the  plaintiff  in  a  case  where  a  tres- 
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defense  to  an  action  for  injuries  willfully  or  wantonly  inflicted." 
This  rule,  as  we  have  seen,'='  applies  in  respect  of  injuries  to  tres- 
passers on  the  vehicles  of  carriers.  By  parity  of  reasoning,  the  fact 
that  the  trespasser  may  have  been  guilty  of  contributory  negligence, — 
as,  for  example,  in  riding  upon  a  car  in  a  dangerous  position, — does 
not  prevent  him  from  recovering  damages  for  an  injury  willfully 
or  wantonly  inflicted  upon  him, — as,  for  example,  for  such  an  injury 
inflicted  upon  him  by  a  brakeman  in  ejecting  him  from  a  train  ;^*  or 
where  he  climbs  upon  the  trucks  or  cross-bars  of  a  car  in  his  attempt 
to  steal  a  ride,  unless  the  company  is  guilty  of  willful  or  wanton 
neglect  of  duty  in  not  stopping  the  train  and  removing  him  from  it 
after  his  peril  is  discovered.''^ 

Aeticle  II.    Who  aee  Such  Trespassers. 

Section  Section 

3319.  Who  deemed  a  trespasser  with-  the  conductor,  or  other  serv- 

in  the  foregoing  rule.  ant  of  carrier. 

3320.  Persons   wrongfully   inducing     3322.  Persons   riding   by   invitation 

conductor,  fireman,  etc.,  to  or  permission  of  conductor, 

let  them  ride  free.  who   are   not   deemed   tres- 

3321.  Persons  riding  by  invitation,  passers. 

courtesy,   or  permission   of    3323.  Persons  procuring  passage  by 

means  of  fraud. 

§  3319.    Who  Deemed  a  Trespasser  within  the  Foregoing  Rule. — 

This  brings  us  to  the  important  inquiry.  Who  are  to  be  deemed  tres- 
passers within  the  foregoing  rule,  so  as  not  to  be  entitled  to  the  rights 
of  passengers  or  to  have  the  measure  of  care  exercised  in  promoting 
their  safety  that  is  due  to  passengers  ?  And  first,  there  is  no  differ- 
ence of  opinion  upon  the  question  that  mere  "stomaAjmifs,"  •persons 
stealing  a  ride,  persons,  not  being  servants  of  the  carrier,  who  get 
upon  the  carrier's  vehicle  without  paying  or  intending  to  pay  fare, 
and  without  even  the  invitation  or  permission  of  the  carrier's  serv- 
ants in  charge  of  the  vehicle,  are  not  passengers, — especially  where, 
after  being  discovered  on  the  vehicle  by  the  carrier's  servants,  they 
are    forbidden    to   remain.'^    Within   the   meaning   and   operation 

"Vol.  I,  §  206;  Vol.  II,  §  1637.  Int.  261;  25  W.  N.  C.  (Pa.)  204;  18 

"Aw*e,  §  3307.  Atl.  Rep.  983.    The  status  of  a  tres- 

"  Illinois  &c.  R.  Co.  v.  King,  179  passer  has  been  ascribed  to  a  person 

111.  91;    s.   c.   13  Am.  &  Eng.  Rail,  who  boards  a  passenger  train  mere- 

Cas.  (N.  S.)  829;  53  N.  E.  Rep.  552;  ly  to  assist  a  passenger  with  bag- 

aff'g  s.  c.  77  111.  App.  581.  gage  which  the.passenger  has  agreed 

™  Handley  v.  Missouri  &c.  R.  Co.  with  such  person  to  take  along  with 

(Kan.),  59  Pac.  Rep.  271.  Mm  for  such  person's  accommoda- 

"Bricker   v.   Philadelphia   &c.   R.  tion:    Andrews  v.  Ft.  Worth  &c.  R. 

Co.,  132  Pa.   St.  1;    s.  c.  40  Am.  &  Co.  (Tex.  Civ.  App.),  25  S.  W.  Rep. 

Eng.  Rail.  Cas.  688;   47  Phila.  Leg.  1040  (no  off.  rep.). 
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of  the  foregoing  rules,  the  following  persons  have  been  put  by- 
judicial  authority  in  the  category  of  trespassers: — ^A  person  who 
enters  a  railway  train  with  the  intention  of  becoming  a  passen- 
ger, but  who,  without  the  fault  of  the  company,  has  not  a  proper 
passage  ticket,  and  who  nevertheless  refuses  to  pay  the  legal  fare  or 
to  leave  the  train,  when  requested  to  do  so  at  a  proper  place  for  his 
ejection, — the  company  not  being  liable  for  injuries  visited  upon 
him  by  expelling  him  without  unnecessary  force ;"  a  person  who,  in- 
tending not  to  pay  fare,  boards  a  construction-  train  which  is  not 
named  on  the  published  time-card,  and  which  is  generally  known  not 
to  carry  passengers,  after  permission  to  ride  thereon  has  been  refused 
to  his  companion,  and  who  gets  into  a  box  car  loaded  with  railroad 
iron  and  obviously  not  intended  for  passengers,  and  is  ordered  out 
of  the  car  by  the  conductor  f^  a  boy  eleven  years  old  who  climbs  upon 
freight  ears  standing  on  a  switch  or  side  track  near  a  station;"  a 
boy  ten  years  old,  who  is  injured  while  attempting  to  climb  the  lad- 
der of  a  moving  freight  car,  where  such  attempt  is  not  known  to  any 
of  the  employes  in  charge  of  the  train,  although  the  boy  has,  on  pre- 
vious occasions,  been  in  the  habit  of  climbing  up  and  riding  on  mov- 
ing freight  trains,  with  the  knowledge  and  permission  of  the  train- 
men;^" a  newsboy  who  jumps  on  a  street  ear  without  signaling  it  to 
stop,  for  the  purpose  of  selling  papers  to  passengers  thereon,  and 
who  is  injured  in  jumping  off  while  the  car  is  moving, — although 
the  conductor  does  not  see  him,  and  the  gripman,  who  has  no  au- 
thority to  grant  or  refuse  him  permission  to  ride,  tries  to  eject  him.*^ 

§  3320.  Persons  Wrongfully  Inducing  Conductor,  Fireman,  etc.,  to 
Let  them  Ride  Free.*^ — This  is  especially  true  where  the  person 
receiving  the  injury  has  knowingly  induced  the  conductor,  or  other 
person  in  charge  of  the  carrier's  vehicle,  to  receive  and  carry  him 
without  charge,  in  violation  of  his  duty  to  his  principal. ^^  There- 
fore, where  a  man  and  his  wife  persuaded  the  conductor  to  permit 
them  to  ride  free,  knowing  that  it  was  contrary  to  the  rules  of  the 
company,  and  he  was  killed  in  a  collision,  the  court  held,  in  an  action 
by  the  wife  for  damages,  that  the  company  did  not  owe  him  the 

"Atchison  &c.  R.  Co.  v.  Brown,  2  Co.,  105  Ga.  48;  s.  c.  13  Am.  &  Eng. 

Kan.  App.   604;    s.  c.  42  Pac.  Rep.  Rail.  Cas.  (N.  S.)  739;  31  S.  B.  Rep. 

588;  2  Am.  &  Eng.  Rail.  Cas.  (N.  S.)  123.     See  also  Catlett  v.  St.  Louis 

113.  &c.  R.  Co.,  57  Ark.  461. 

"  Berry  v.  Missouri  &c.  R.  Co.,  124  ^  Raming  v.   Metropolitan  St.  R. 

Mo.  223;  s.  c.  25  S.  W.  Rep.  229.  Co.  (Mo.),  57  S.  W.  Rep.  268. 

'» Louisville  &c.  R.  Co.  v.  Hunt,  11  ^  This  section  is  cited  in  §§  2624, 

Ky.  L.  Rep.  825;  s.  c.  13  S.  W.  Rep.  2667,  2672,  3492. 

275  (no  off.  rep.).  »=McVeety  v.  St.  Paul  &c.  R.  Co., 

«>  Underwood   v.   "Western   &c.   R.  45  Minn.  268. 
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duty  of  a  carrier  to  a  passenger.^^  So,  where  a  person  gave  a  railway 
fireman  fifty  cents  to  let  him  ride  on  the  pilot  of  the  locomotive, 
which  was  against  the  rules  of  the  company,  and  was  injured  while 
so  riding,  by  a  collision  with  a  hand  car, — it  was  held  that  he  could 
not  recover  damages  from  the  company.^^  So,  a  Canadian  court  has 
held  that  a  person  who,  iy  a  tip  or  bribe,  induces  the  conductor  of  a 
train  not  intended  for  the  conveyance  of  ordinary  passengers,  as  he 
had  reason  to  know,  to  permit  him  to  travel  on  the  train  contrary  to 
the  regulations  of  the  railway  company,  travels  at  his  own  risk,  and 
is  not  entitled  to  damages  for  any  injury  to  person  or  property  sus- 
tained by  him  while  so  travelling.^®  So,  a  person  travelling  upon 
a  railway  train,  not  by  the  invitation  or  permission  of  the  conductor, 
but  by  that  of  the  baggage  master^  is  not  entitled,  in  case  he  receives 
an  injury,  to  recover  damages  on  the  footing  of  being  a  passenger.'^ 
The  rule  has  even  been  extended  to  a  case  where  a  person  was  riding 
free  upon  a  railway  train,  with  the  knowledge  and  acquiescence  of  a 
superintendent  of  the  company,  knowing,  however,  that  none  except 
employes  were  allowed  to  ride  upon  the  train. *^ 

§  3321.  Persons  Riding  by  Invitation,  Courtesy,  or  Permission  of 
Conductor,  or  Other  Servant  of  Carrier.*" — Upon  this  question  de- 
cisions are  found  which  hold  that,  even  where  the  conductor  or  other 
person  in  charge  of  the  train  has  no  right,  as  between  himself  and 
his  principal,  to  invite  or  permit  persons  to  ride  free  on  the  train, — 
yet  such  a  person,  so  riding  free  by  invitation  or  permission  of  the 
conductor  or  train-master,  will  be  entitled  to  the  rights  and  to  the 
protection  of  a  passenger,  unless  he  knows,  or  has  reasonable  ground 
to  believe,  that  the  conductor  or  train-master  is  inviting  or  permit- 
ting him  so  to  ride  in  violation  of  his  duty.""  Thus,  it  has  been 
held  that  one  who  boards  a  railway  freight  train  while  it  is  being 
loaded,  with  the  permission  of  the  conductor,  is  not  a  trespasser,  nor 
to  be  deemed  guilty  of  contributory  negligence  by  reason  of  so  doing, 
unless  he  does  so  with  knowledge  that  the  conductor  is  exceeding  his 


"Toledo  &c.  R.  Co.  v.  Brooks,  81  ««McCauley  v.   Tennessee   &c.   R. 

111.  245.     See  also  Chicago  &c.  R.  Co.  Co.,  93  Ala.  356;  s.  c.  9  South.  Rep. 

V.  Michie,  83  111.  427.  611. 

«=Rucker  v.   Missouri  &c.  R.'  Co.,  ™This  section  is  cited  in  §§  2666, 

61  Tex.  499.  2667,  2911,  2996,  3197,  3535. 

^  Canadian  &c.  R.  Co.  v.  Johiison,  "  St.  Joseph  &c.  R.  Co.  v.  Wheeler, 

Montreal  L.  Rep.  6  Q.  B.  213.     And  35  Kan.  185;  Wilton  v.  Middlesex  R. 

see  Powers  v.  Boston  &c.  R.  Co.,  153  Co.,  107  Mass.  108;    s.  c.  125  Mass. 

Mass.  188;  s.  c.  26  N.  B.  Rep.  446.  130;    Pittsburg  &c.   R.   Co.   v.   Cald- 

='Reary  v.  Louisville  &c.  R.  Co.,  well,   74  Pa.   St.  421;    Washburn  v. 

40  La.  An.  32;   s.  c.  3  South.  Rep.  Nashville  &c.  R.  Co.,  3  Head  (Tenn.) 

390.  638. 
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authority.®^  So,  a  passenger  allowed  by  the  conductor  to  ride  on  a 
special  train,  who  has  no  notice  of  any  want  of  authority  to  grant 
the  permission,  whether  he  pays  fare  or  not,  in  the  absence  of  collusion 
between  him  and  the  conductor  to  defraud  the  company  of  its  fare, 
becomes  a  passenger;  and,  as  such,  is  entitled  to  have  the  train  on 
which  he  travels  managed  with  the  care  that  is  due  from  a  common 
carrier  to  his  passengers  on  a  train  of  that  character.^^  So,  where 
the  conductor  of  a  railway  construction  train  was  under  orders  to 
allow  no  one  to  ride  on  it  as  a  passenger,  but  notwithstanding,  persons 
often  did  so  ride  on  it;  and  A,  not  knowing  of  the  order,  was  per- 
mitted by  the  conductor  to  ride  on  it,  and,  while  so  riding,  was  injured 
through  the  negligence  of  the  servants  of  the  company  in  charge  of 
the  train, — it  was  held  that  he  could  recover  damages  from  the  com- 
pany for  such  injuries,  provided  they  resulted  from  a  want  of  rea- 
sonable care  and  diligence. °^  But  if  he  does  know,  or  if  he  has 
reasonable  ground  to  believe  that  the  conductor  or  train-master  is 
permitting  him  to  ride  in  violation  of  his  duty  to  his  principal, — 
then,  in  case  of  his  being  injured  while  so  riding,  he  can  not  claim 
the  rights  of  a  passenger,  but  will  stand  on  the  footing  of  a  tres- 
passer, or  at  most  of  a  bare  licensee.  Thus,  where  a  former  employe 
of  a  railway  company  was  injured  while  riding  upon  one  of  its  engines 
at  the  invitation  of  the  engineer,  it  was  held  that  he  could  not  re- 
cover damages  on  the  ground  that  the  servants  of  the  company  had 
negligently  produced  the  injury.'*  On  the  other  hand,  it  is  entirely 
clear  that  where  a  person  goes  upon  a  railway  train  with  the  assent 
of  the  conductor,  who  has  the  power  to  prevent  him  from  doing  so, 
the  fact  that  the  conductor,  in  allowing  him  so  to  do,  makes  a  mis- 
take or  violates  an  instruction  of  his  principal,  will  not  make  the 
passenger  a  trespasser."^  The  driver  of  a  feed  car  running  on  a 
street  railway  allowed  boys  to  ride  free  on  the  platform  at  his  side. 
They  became  troublesome,  and  he  ordered  them  to  get  off,  slackening 
the  mule  to  a  walk,  but  not  touching  or  threatening  them.  There- 
upon one  pushed  the  other,  a  newsboy  eleven  years  old,  and  he  fell 
under  the  car  and  was  killed.  It  was  held  that  the  company  was  not 
liable,  because  (1)  the  act  of  the  driver  was  not  within  the  scope  of 

°>  Alabama  R.  Co.  v.  Yarbrough,  83  innocent  person  to  ride  free,   will 

Ala.  238;  s.  c.  3  Soutli.  Rep.  447.  not  operate  to  deprive  the  person  so 

"^Wagner  v.  Missouri  &c.  R.  Co.,  riding  of  an  action  for  damages,  if 

97  Mo.  512;  s.  c.  10  S.  W.  Rep.  486.  he  is  injured  through  such  servant's 

°' St.  Joseph  &c.  R.  Co.  V.  Wheeler,  negligence:     Siegrist   v.    Arnot,    10 

35  Kan.  185.  Mo.  App.  197;  s.  c.  reversed  on  other 

"  Virginia  &c.  R.  Co.  v.  Roach,  83  grounds,  86  Mo.  200. 

Va.  375;  s.  c.  5  S.  E.  Rep.  175.    The  "=  Young  v.    Pennsylvania   &c.   R. 

mere  fact  that  the  carrier's  servant  Co.,  115  Pa.  St.  112;    s.  c.  5  Cent, 

violates   his   duty,    and   invites   an  Rep.  848. 
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his  employment;  and  (2)  the  driver's  act  was  not  the  natural  and 
probable  cause  of  the  injury."" 

§  3322.  Persons  Riding  by  Invitation  or  Permission  of  Conductor, 
who  are  not  Deemed  Trespassers."' — Disregarding  the  distinction 
stated  in  the  last  preceding  paragraph,  and  proceeding  upon  the  view- 
that  the  conductor  of  a  railway  train  or  of  a  street  car  is  the  person 
designated  by  the  incorporated  carrier  to  decide  who  shall  and  who 
shall  not  be  permitted  to  ride  upon  its  train  or  vehicle,  and  to  enforce 
his  decision  by  the  employment  of  the  necessary  force, — many  courts 
have  taken  the  view  that  persons  so  invited  or  permitted  to  ride,  albeit 
in  violation  of  the  rules  of  the  company,  can  not  be  deemed  trespassers 
M^hen  so  riding,  but  are  entitled  to  the  rights  of  passengers.  It  was  so 
held  in  the  case  of  a  station  agent  riding  to  his  home  on  a  passenger 
train  of  the  company  f^  of  a  person  riding  on  a  railway  train  without 
paying  fare,  but  with  the  permission  of  the  conductor,  although  the 
train  was  neither  intended  nor  operated  for  the  carriage  of  passen- 
gers, and  although  the  conductor  had  no  authority  from  the  company 
to  permit  such  person  so  to  ride;""  of  a  person  invited  by  the  su- 
perintendent of  a  logging  road  to  ride  upon  one  of  its  trains  without 
the  payment  of  fare;^""  of  boys  habitually  allowed  to  ride  upon  a 


"■Lott  v.  New  Orleans  &c.  R.  Co., 
37  La.  An.  337;  s.  c.  55  Am.  Rep.  500. 
No  liability  for  an  injury  to  a  boy 
inflicted  upon  him  while  attempting 
to  get  on  board  a  freight  train  at 
the  invitation  of  a  trainman  who 
had  no  authority  to  give  the  invita- 
tion, if  the  boy  had  sufficient  intelli- 
gence to  appreciate  the  danger  of 
the  act:  Missouri  &c.  R.  Co.  v.  Ton- 
ahill,  16  Tex.  Civ.  App.  625;  s.  c.  3 
Am.  Neg.  Rep.  287;  41  S.  W.  Rep. 
875.  Nor  for  an  injury  to  a  boy 
riding  on  the  tender  of  a  freight 
train  by  the  consent  of  the  engineer 
and  fireman,  who,  for  their  own 
amusement,  turned  hot  water  upon 
him  through  a  hose  inserted  in  the 
boy's  pocket,  severely  scalding  him, 
under  a  belief  that  cold  water  would 
be  discharged, — the  act  not  being 
done  within  the  scope  of  their  em- 
ployment: International  &c.  R.  Co. 
V.  Cooper,  88  Tex.  607;  s.  c.  32  S.  W. 
Rep.  517.  Contra,  as  to  a  fatal  in- 
jury to  a  person  riding  on  the  out- 
side of  a  box  car  of  a  freight  train, 
who  had  been  invited  to  ride  there 
by  another  person,  which  other  per- 
son had  been  invited  by  the  con- 
ductor  to   ride  on  the  locomotive, 
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provided  the  trainmen  saw  the  ex- 
posed position  of  the  deceased  in 
time,  by  checking  the  speed  of  the 
train,  to  prevent  or  diminish  the  in- 
jury to  him:  De  Palacios  v.  Rio 
Grande  &c.  R.  Co.  (Tex.  Civ.  App.), 
45  S.  W.  Rep.  612  (no  off.  rep.).  But 
where  the  servants  of  a  railway  com- 
pany had  been  in  the  hahit  of  allow- 
ing and  encouraging  a  deaf  and 
dumb  boy,  ten  years  old,  to  ride  on 
the  freight  cars,  it  was  held  that  the 
company  could  not,  when  sued  for 
damages  for  an  injury  sustained  by 
the  boy  while  so  riding  or  attempt- 
ing to  ride,  though  without  special 
invitation  or  permission  on  the  oc- 
casion of  the  injury, — avail  itself  of 
the  defense  of  the  statute  making 
it  a  m,isdem,eanor  to  be  on  a  railway 
car  without  business  or  permission: 
Lammert  v.  Chicago  &c.  R.  Co.,  9 
111.  App.  388. 

"This  section  is  cited  in  §§  2666, 
2667,  2911,  3012. 

»» Louisville  &c.  R.  Co.  v.  Scott 
(Ky.),  56  S.  W.  Rep.  674. 

""Alabama  &c.  R.  Co.  v.  Yar- 
brough,  83  Ala.  238;  s.  c.  3  South. 
Rep.  447. 

™  Albion  Lumber  Co.  v.  De  Nobra, 
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freight  train  by  the  employes  of  the  company  ;^°^  of  a  boj'  ten  years 
old  riding  upon  a  street  car  without  the  payment  of  fare^  by  invita- 
tion of  the  motorman^  who  had  authority  to  receive  and  let  off  pas- 
sengers;^"^ of  children  riding  upon  street  cars  by  invitation  of  the 
conductor  j^"^  and  of  a  shipper's  employe  riding  on  a  train  with  the 
consent  or  permission  of  the  conductor, — the  conclusion  being  that, 
while  not  a  passenger  in  the  ordinary  sense  of  the  term,  he  was  not 
a  trespasser,  and  might  maintain  an  action  against  the  company  for 
injuries  received  through  the  negligence  of  its  servants  in  charge 
of  the  train.^"*  On  the  other  hand,  it  seems  clear  that  one  who  un- 
lawfully obtrudes  himself  upon  a  railway  train  becomes  a  trespasser, 
although  he  does  no  damage  to  the  property  of  the  company,  and 
although  the  company  has,  through  its  servants  in  charge  of  the  train, 
notice  of  his  presence,  and  does  not  object.^"^ 

§  3323.  Persons  Procuring  Passage  by  Means  of  Fraud.'^"^ — Per- 
sons procuring  passage  upon  the  carrier's  vehicle  by  means  of  fraud., 
occupy  no  better  position  in  law  than  that  of  mere  trespassers  or 
stowaways.  The  carrier  owes  them  no  such  degree  of  diligence  as 
he  owes  to  a  passenger,  but  is  under  no  greater  obligation  than  to 
refrain  from  injuring  them  wantonly,  or  through  acts  of  negligence 
directed  specially  or  peculiarly  against  them.^"''     It  was  so  held  of  a 

44  U.  S.  App.  347;  s.  c.  19  C.  C.  A.  it,  was  observed  by  him:     Brennan 

168;  3  Am.  &  Eng.  Rail.  Gas.  (N.  S.)  v.  Fair  Haven  &c.  R.  Co.,  45  Conn. 

564;  72  Fed.  Rep.  739.  284;  s.  c.  29  Am.  Rep.  679. 

"»'  Ecliff  V.  Wabash  &c.  R.  Co.,  64  ^  Gradin  v.  St.  Paul  &e.  R.  Co.,  30 

Micli.  196;  s.  c.  7  West.  Rep.  462.  Minn.  217. 

™  Little  Rock  Traction  &c.  Co.  v.  '™  Littlejobn  v.  Richmond  &c.  R. 

Nelson,  66  Ark.  494;   s.  c.  52  S.  W.  Co.,  49  S.  C.  12;   s.  c.  26  S.  B.  Rep. 

Rep.  7.  967.    So,    the    failure    of    the    con- 

™'  Brennan  v.  Fair  Haven  &c.  R.  ductor  of  a  freight  train  which  is 

Co.,  45  Conn.  284;  s.  c.  29  Am.  Rep.  not  accustomed  to  carry  passengers, 

679;     Metropolitan    St.    R.    Co.    v.  to  stop  it  in  the  nighttime  and  eject 

Moore,  83  Ga.  453;  s.  c.  10  S.  B.  Rep.  from  the  caboose  a  cripple  whose 

730;  Wilton  v.  Middlesex  R.  Co.,  107  presence  on  the  train  he  did  not  dis- 

Mass.    108;    s.    c.    9   Am.    Rep.   11;  cover  until  it  was  well  under  way, 

Muehlhausen  v.  St.  Louis  &c.  R.  Co.,  and  whom  he  had  previously  refused 

91  Mo.  332;  s.  c.  2  S.  W.  Rep.  315;  to  carry,  will  not  make  the  latter  a 

Buck  V.  People's  St.  R.  &c.  Co.,  108  passenger  within  the  rule  as  to  lia- 

Mo.  179;   s.  c.  18  S.  W.  Rep.  1090.  bilities  of  a  carrier  of  passengers: 

In  one  of  the  cases  above  cited,  it  ap-  Atchison  &c.  R.  Co.  v.  Headland,  18 

peared  that  a  boy  ten  years  old,  rid-  Colo.  477;  s.  c.  20  L.  R.  A.  822;  33 

ing  on  a  front  platform  of  a  horse  Pac.  Rep.  185. 

car  with  the  knowledge  and  consent  "» This  section  is  cited  in  §  3492. 

of  the  conductor  and  driver,  was  in-  ^"^  Ante,  §  3307;   Condran  v.  Chi- 

jured  by  jumping  off,   and  it  was  cago  &c.  R.  Co.,  67  Fed.  Rep.  522; 

held  that,  in  view  of  his  being  so  Richmond  &c.  R.  Co.  v.  Burnsed,  70 

young,  a  special  duty  devolved  upon  Miss.  437;  s.  c.  12  South.  Rep.  958; 

the  conductor  and  driver  to  see  that  Williams    v.     Mobile    &c.    R.     Co. 

the  rule  forbidding  him  to  stand  on  (Miss.),  19  South.  Rep.  90;   Louls- 

the  front  platform,  or  to  get  off  from  vllle  &c.  R.  Co.  v.  Thompson,  107 
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person  travelling  on  a  pass  issued  to  another  person,  which  was  not 
transferable,  and  passing  himself  ofi  as  the  person  named  in  the 
pass."*  The  rule  has  been  applied  where  a  trespasser  on  a  freight 
train  endeavored  to  acquire  the  rights  of  a  passenger  by  paying  money 
to  a  brakeman  who  had  no  authority  to  collect  fare;^"'  and  to  a 
trespasser  who  falsely  and  fraudulently  represented  to  the  conductor 
that  he  had  no  means  to  pay  his  fare,  and  thereby  induced  the  con- 
ductor to  allow  him  to  remain  on  the  train  without  paying  his  fare.^^" 
It  was  so  held  where  a  cattle  shipper  fraudulently  obtained  a  "drover's 
pass"  for  his  wife,  from  the  agent  of  the  railway  company,  by  falsely 
representing  that  she  was  the  owner  of  part  of  the  stock;  whereas 
she  neither  owned  any  stock  nor  had  charge  of  any.  Here,  when 
the  pass  was  presented,  the  conductor  refused  to  honor  it,  and,  upon 
her  declining  to  pay  fare,  handed  her,  without  violence  or  incivility, 
from  the  train ;  whereupon  the  fare  was  paid,  and  she  and  her  husband 
re-entered  the  train  and  proceeded  upon  their  journey.  The  court 
held  that  the  relation  of  carrier  and  passenger  did  not  exist  as  to  the 
wife.^^^    But  the  mere  fact  that  a  shipper  of  cattle,  having  the  right 


Ind.  442;  s.  c.  5  West.  Rep.  833; 
McNamara  v.  Great  Northern  R.  Co., 
61  Minn.  296;  s.  c.  63  N.  W.  Rep.  726. 

"'Toledo  &c.  R.  Co.  v.  Beggs,  85 
111.  80.  But  see  Great  Northern  R. 
Co.  v.  Harrison,  23  L.  J.  (Bxch.) 
308;  s.  c.  12  C.  B.  576;  26  Eng.  Law 
&  Eq.  443.  See  also  Louisville  &o. 
R.  Co.  V.  Thompson,  107  Ind.  442; 
s.  c.  5  West.  Rep.  833.  But  it  has 
been  held  that  a  slight  error  or  dis- 
crepancy in  the  name  appearing  on 
a  railway  pass  is  not  conclusive  evi- 
dence of  fraud  on  the  part  of  the 
passenger  so  as  to  diminish  the  oh- 
ligation  of  the  carrier  to  him:  Rice 
V.  Illinois  &c.  R.  Co.,  22  111.  App.  643. 

'™  McNamara  v.  Great  Northern  R. 
Co.,  61  Minn.  296;  s.  c.  63  N.  W.  Rep. 
726. 

"°  Condran  v.  Chicago  &c.  R.  Co., 
67  Fed.  Rep.  522  (rule  not  modified 
hy  §  2002  McClain  Iowa  Code).  It 
has  been  held  that  the  rule  does 
not  apply  where  the  person  is  in- 
jured before  being  asked  by  the  con- 
ductor to  pay  fare,  or  before  he  has 
entered  the  car  to  collect  fare  from 
any  one:  Illinois  &c.  R.  Co.  v.  Ax- 
ley,  47  111.  App.  307.  It  has  been 
held  that  a  railway  company  is  not 
liable  to  one  riding  upon  a  train 
under  a  collusive  arrangement  with 
the  conductor  to  defraud  the  com- 
pany of  a  portion  of  the  regular 
fare,  by  being  pushed  oft  a  train 
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while  it  is  in  motion  by  the  other 
employes  of  the  company,  ujwn  his 
refusal  to  pay  an  additional 
amount:  Williams  v.  Mobile  &c.  R. 
Co.  (Miss.),  19  South.  Rep.  90  (no 
off.  rep.).  But  the  decision  seems 
untenable:  Ante,  §  3307.  Such  an 
injury  may  well  be  deemed  will- 
ful and  wanton,  within  the  rule  laid 
down  by  the  same  court  in  Rich- 
mond &c.  R.  Co.  V.  Burnsed,  70  Miss. 
437;  s.  c.  12  South.  Rep.  958;  or  by 
a  Federal  court  in  Condran  v.  Chi- 
cago &c.  R.  Co.,  67  Fed.  Rep.  522. 

'"  Brown  v.  Missouri  &c.  R.  Co.,  64 
Mo.  536.  The  special  contract,  un- 
der which  the  owners  of  cattle  were 
entitled  to  passes,  contained  pro- 
visions forbidding  their  issue  to  fe- 
males. The  court  held  that  the  con- 
tract In  this  case  was  vitiated  by 
fraud;  that  the  conductor  was  not 
bound  to  honor  the  pass,  and  was 
justified  in  removing  the  woman.  In 
another  case  it  appeared  that  A, 
having  a  horse  to  ship  by  railroad, 
engaged  B  to  bill  the  horse  with  his 
own  horses,  which  were  to  go  at  the 
same  time.  The  regulation  of  the 
company,  as  A  knew,  permitted  one 
man  only  to  go  free  with  one  ship- 
ment of  stock.  B  proposed  to  go 
free,  and  A  went  with  him  to  see  to 
his  own  horse,  intending  to  buy  a 
ticket,  but  not  having  time  to  do  so. 
Before  A  was  called  on  for  his  fare, 


TKESPASSERS    AS    DISTINGUISHED    FKOM    PASSENGERS.  [2d  Ed. 

of  free  passage  on  the  train  with  them,  takes  with  him  an  employe 
who  has  no  such  right,  does  not  deprive  the  cattle  shipper  of  his 
right  of  free  transportation,  provided  the  conductor  fails  to  put  the 
employe  off  after  the  shipper  tells  him  to  do  so,  if  he  has  no  right  to 
be  there.^^^ 


wMch  he  intended  to  pay,  a  col- 
lision occurred  through  the  negli- 
gence of  the  company,  and  A  was 
injured.  It  was  held  that,  there  be- 
ing no  contract  relation  between 
him  and  the  company,  he  could  not 
maintain  an  action  against  it  for  his 
injury:  Gardner  v.  New  Haven  &c. 
Co.,  51  Conn.  143;  s.  c.  50  Am.  Rep. 
12  (Carpenter,  J.,  dissenting).  In 
an  English  case  it  appeared  that  the 
defendant,  a  railroad  corporation, 
was  required  by  its  charter  regula- 
tions to  run  certain  trains  upon 
which  children  under  three  years  of 
age  were  permitted  to  ride  free,  and 
half-fare  was  charged  for  children 


between  three  and  twelve  years  of 
age.  The  plaintiff  was  three  years 
and  three  months  of  age,  and  was 
riding  upon  the  train  in  charge  of 
his  mother  (who  took  a  ticket  for 
herself  alone),  and  was  injured 
through  the  negligence  of  the  de- 
fendants. The  defense  was  that  he 
was  not  a  passenger;  but  the  court 
held  otherwise:  Austin  v.  Great 
Western  R.  Co.,  8  Best  &  S.  327;  s.  c. 
L.  R.  2  Q.  B.  442;  36  L.  J.  (Q.  B.) 
201;  15  Week.  Rep.  863;  16  L.  T. 
(N.  S.)  320. 

™  Missouri  &c.  R.  Co.  v.  Aiken,  71 
Tex.  373;  s.  c.  9  S.  W.  Rep.  437. 
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CHAPTER  XCVIII. 


CONTRACTS   LIMITING   THE   LIABILITY    OF    CAEEIER    FOR   INJURIES   TO 

PASSENGER. 


Section 

3326.  Carrier     can     not     stipulate 

against  the  consequences  of 
his  own  negligence. 

3327.  State   of  the   English  law  on 

this  subject. 

3328.  Whether  this   rule  applies  to 

gratuitous  passengers. 

3329.  Reasons  in  support  of  the  op- 

posing views  on  this  ques- 
tion. 

3330.  Rule  where  the  passenger  is 

guilty  of  fraud. 

3331.  Doctrine  that  such  a  stipula- 

tion does  not  extend  to  the 
negligence  of  the  company 
itself. 

3332.  Doctrine  that  it  extends  to  in- 

juries from  whatever  cause 
except  fraud  or  willful  mis- 
conduct. 

3333.  View  that  it  does  not  release 

the  carrier  from  liability  for 
gross  negligence. 

3334.  When    stipulation    deemed    to 

have  received  assent  of  pas- 
senger. 

3335.  Abatement  of  fare  as  a  con- 

sideration for  such  stipula- 
tions. 


Section 

3336.  Contract  releasing  the  carrier 

from  liability  in  considera- 
tion of  being  allowed  to  ride 
in  the  baggage  car. 

3337.  Effect  of   such   a   contract  of 

the  passenger  riding  in  a 
drawing-room  car. 

3338.  Validity  of  such   stipulations 

in  the  case  of  a  person  trav- 
elling on  a  drover's  pass. 

3339.  Decisions  to  the  effect  that  a 

stockman  is  a  gratuitous 
passenger,  and  that  such  a 
stipulation  with  him  is 
valid. 

3340.  Validity   of   such   stipulations 

with  respect  to  express  mes- 
sengers. 

3341.  Validity  of  such  stipulations 

with  respect  to  mail  agents. 

3342.  Validity   of   such   stipulations 

with  respect  to  the  servants 
of  a  sleeping  car  company 
whose  cars  are  hauled  by 
the  railroad  company. 

3343.  Validity   of   such   stipulations 

with  respect  to  news  agents. 

3344.  Right  of  a  circus  proprietor  to 

contract  away  the  lives  of 
his  employes. 


§  3326.  Carrier  can  not  Stipulate  against  Consequences  of  his  own 
Negligence.^ — It  is  thoroughly  settled  in  the  American  law  that  a 
common  carrier  of  passengers  can  not,  by  a  contract  with  one  who 
is  a  passenger  for  hire,  relieve  himself  from  liability  for  damages 
caused  by  the  negligence  of  himself  or  his  servants.^     In  a  leading  case 


^This  section  is  cited  in  §§  2624, 
2648,  3119,  3455. 
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where  the  injury  was  done  to  a  drover,  who  accompanied  a  shipment  on 
the  train  for  the  purpose  of  attending  to  them  en  route,  it  was  held 
that  the  compensation  paid  to  the  railroad  company  for  the  carriage 
of  the  stock  included  compensation  for  the  carriage  of  the  drover, 
and  that  he  was  hence  not  a  gratuitous  passenger,  but  a  passenger  for 
hire;  and  the  court  applied  to  him  the  doctrine  that  a  carrier  of 
passengers  can  not  stipulate  with  a  passenger  carried  for  hire  or  re- 
ward against  the  consequences  of  the  carrier's  negligence.^^  This  doc- 
trine has  been  followed  by  the  State  courts  in  many  cases.^  The 
statute  law  has  interfered  with  this  doctrine,  sometimes  wisely  and 
sometimes  unwisely.  In  Texas,  it  has  been  affirmed  by  the  constitu- 
tion and  statute  law.*     That  this  is  the  American  law  in  respect  of 


Carr.  Pass.  378;  Armstrong  v.  U. 
S.  Express  Co.,  159  Pa.  St.  640; 
s.  c.  28  Atl.  Rep.  448;  Union  &c.  R. 
Co.  V.  Rainey,  19  Colo.  225;  s.  c.  34 
Pac.  Rep.  986;  Leonard  v.  Chicago 
&c.  R.  Co.,  54  Mo.  App.  293;  Galves- 
ton &c.  R.  Co.  V.  Parsley,  6  Tex.  Civ. 
App.  150;  s.  c.  25  S.  W.  Rep.  64; 
Atchison  &c.  R.  Co.  v.  Lawler,  40 
Neb.  356;  s.  c.  58  N.  W.  Rep.  968; 
Atchison  &c.  R.  Co.  v.  Grant,  6  Tex. 
Civ.  App.  674;  s.  c.  26  S.  W.  Rep. 
286;  Central  R.  Co.  v.  Combs,  70  Ga. 
533;  Fort  Worth  &c.  R.  Co.  v.  Rog- 
ers, 21  Tex.  Civ.  App.  605;  s.  c.  53 
S.  W.  Rep.  366;  Davis  v.  Chicago  &c. 
R.  Co.,  93  Wis.  470;  s.  c.  33  L.  R.  A. 
654;  4  Am.  &  Eng.  Rail.  Cas.  (N.  S.) 
622;  67  N.  W.  Rep.  16;  rehearing 
denied  in  67  N.  W.  Rep.  1132;  Doyle 
V.  Fitchburg  R.  Co.,  166  Mass.  492; 
s.  c.  33  L.  R.  A.  844;  24  Wash.  L. 
Rep.  663;  5  Am.  &  Eng.  Rail.  Cas. 
(N.  S.)  257;  44  N.  E.  Rep.  611; 
Louisville  &c.  R.  Co.  v.  Plummer,  18 
Ky.  L.  Rep.  228;  s.  c.  35  S.  W.  Rep. 
1113  (not  to  be  rep.);  Central  &c. 
R.  Co.  V.  Lippman,  110  Ga.  665;  s.  c. 
36  S.  E.  Rep.  202;  Williams  v.  Ore- 
gon &c.  R.  Co.,  18  Utah  210;  Texas 
&c.  R.  Co.  V.  Avery,  19  Tex.  Civ. 
App.  235;  Louisville  &c.  R.  Co.  v. 
Bell,  100  Ky.  203;  Southern  R.  Co. 
v.  Watson,  110  Ga.  681;  s.  c.  36  S.  E. 
Rep.  209;  Jacobus  v.  St.  Paul  &c.  R. 
Co.,  20  Minn.  125;  Knowlton  v.  Erie 
R.  Co.,  19  Ohio  St.  260;  Rose  v. 
Des  Moines  &c.  R.  Co.,  39  Iowa  246; 
Illinois  &c.  R.  Co.  v.  Crudup,  63 
Miss.  291;  Buffalo  &c.  R.  Co.  v. 
O'Hara  (Pa.),  9  Am.  &  Eng.  Rail. 
Cas.  317  (no  off.  rep.);  Brasell  v. 
La  Compagnie  du  Grand  Tronc,  Rap. 
Jud.  Quebec   11  C.  S.  150  (reported 


in  French) ;  Starr  v.  Great  Northern 
R.  Co.,  67  Minn.  18;  s.  c.  69  N.  W. 
Rep.  632. 

^a  Railroad  Co.  v.  Lockwood,  17 
Wall.  (U.  S.)  357;  s.  c.  Thomp.  Carr. 
Pass.  378. 

"Louisville  &c.  R.  Co.  v.  Bell,  100 
Ky.  203;  Texas  &c.  R.  Co.  v.  Avery, 
19  Tex.  Civ.  App.  235. 

*  Under  the  constitution  of  that 
State  (art.  10,  §  2),  declaring  att- 
railroads  public  highways,  and  all 
railroad  companies  common  car- 
riers; and  Tex.  Rev.  Stat.  1895,  art. 

319,  providing  that  the  duties  and 
liabilities  of  carriers  in  this  State 
shall  be  the  same  as  are  prescribed 
by    the    common    law;    and    article 

320,  providing  that  railroad  com- 
panies shall  not  restrict  their  lia- 
bility as  it  exists  at  common  law,  in 
any  manner  whatever,  and  all  agree- 
ments for  that  purpose  shall  be  in- 
valid,— a  railroad  company  can  not, 
where  it  undertakes  to  carry  a  per- 
son, exempt  itself  from  liability  for 
damages  occasioned  by  its  negli- 
gence, or  that  of  its  servants:  Fort 
Worth  &c.  R.  Co.  v.  Rogers,  21  Tex. 
Civ.  App.  605;  s.  c.  53  S.  W.  Rep. 
366.  In  Georgia  there  is  a  pro- 
vision of  the  Civil  Code  (Civ.  Code 
Ga.,  §  2276)  to  the  effect  that  a  car- 
rier may  limit  his  legal  liability  by 
an  express  contract;  but  this  is  re- 
strained by  judicial  construction  to 
the  case  of  carriers  of  goods,  and 
does  not  permit  a  carrier  of  passen- 
gers to  contract  with  his  passenger 
against  the  consequences  of  the  car- 
rier's own  negligence :  Southern  R. 
Co.  V.  Watson,  110  Ga.  681;  s.  c.  36 
S.  E.  Rep.  209. 
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the  liability  of  common  carriers  of  goods  is  well  known;  and  it  ap- 
plies for  stronger  reasons  in  the  protection  of  human  life  and  limb, 
than  in  the  protection  of  mere  property.  In  a  case  in  the  Supreme 
Court  of  the  United  States,  where  the  subject  received  great  con- 
sideration and  was  the  subject  of  one  of  the  most  admired  opinions 
of  Mr.  Justice  Bradley,  the  following  propositions  were  announced: 
1.  That  a  common  carrier  can  not  lawfully  stipulate  for  exemption 
from  responsibility,  when  such  exemption  is  not  just  and  reasonable 
in  the  eye  of  the  law;  2.  That  it  is  not  just  and  reasonable  in  the 
eye  of  the  law  for  a  common  carrier  to  stipulate  for  exemption  from 
responsibility  for  the  negligence  of  himself  or  his  servants;  3.  That 
these  rules  apply  both  to  carriers  of  goods  and  carriers  of  passengers 
for  hire,  and  with  special  force  to  the  latter.*" 

§  3327.  State  of  the  English  law  on  this  Subject."— It  should  be 
carefully  borne  in  mind  that  the  decisions  of  the  English  courts  on 
this  subject  are  not  safe  guides  for  the  American  judge  and  prac- 
titioner. In  that  country,  as  is  well  known,  a  common  carrier  of 
goods  may  stipulate  against  liability  for  losses  happening  through 
the  negligence  of  his  own  servants,  where  not  restrained  from  so 
doing  by  statute.  It  would  seem  that  the  English  law  in  regard  to 
the  power  of  a  carrier  of  goods  to  stipulate  against  the  consequences 
of  his  own  negligence  was  the  same  in  England  as  in  this  country 
down  to  the  time  of  the  publication  of  the  first  edition  of  the  work 
of  Mr.  Justice  Story  on  Bailments,  in  1833.'  Between  that  date  and 
the  year  1854,  in  consequence  of  a  succession  of  decisions,  the  English 
law  came  to  be  that  a  common  carrier  could  stipulate  with  his  own 
customer,  even  against  the  consequences  of  his  own  gross  negligence. 
To  remedy  this  evil,  an  act  of  Parliament  was  passed  in  1854,  called 
the  Eailway  and  Canal  Traffic  Act,  declaring  that  railway  and  canal 
companies  should  be  liable  for  the  negligence  of  themselves  or  their 

^  Railroad    Co.    v.    Lockwood,    17  1832  and  1854  established  that  this 

Wall.  (U.  S.)  357;  s.  c.  Thomp.  Carr.  was  not  the  law,  and  that  a  carrier 

Pass.  378,  398.  might,  by  a  special  notice,  make  a 

°  This  section  is  cited  in  §  2624.  contract  limiting  his  responsibility, 

'  So  stated  by  Mr.  Justice  Black-  even  in  the  cases  here  mentioned,  of 

burn  in  Peek  v.  North  Staffordshire  gross     negligence,     misconduct,     or 

R.  Co.,  10  H.  L.  Cas.  473.     See  also  fraud  on  the  part  of  his  servants; 

the  discussion  by  Mr.  Justice  Brad-  and,  as  it  seems  to  me,  the  reason 

ley  in  Railroad  Co.  v.  Lockwood,  17  why  the  Legislature  intervened   in 

Wall.  (U.  S.)  357;  s.  c.  Thomp.  Carr.  the  Railway  and  Canal  Traffic  Act, 

Pass.    390.     The    language    of    Mr.  1854,   was   because   it  thought  that 

Justice  Blackburn  above  referred  to  the    companies    took    advantage    of 

was:     "In  my  opinion,   the  weight  those     decisions     (in     Story's     lan- 

of  authority  was,  in  1832,  in  favor  guage)  'to  evade  altogether  the  sal- 

of   this  view   of  the   law;    but  the  utary  policy  of  the  common  law.' " 
cases  decided  in  our  courts  between 
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servants,  notwithstanding  any  notice  or  condition,  unless  the  court 
or  judge  trying  the  case  should  judge  the  condition  just  and  reason- 
able.^ This  statute  gave  rise  to  a  long  list  of  decisions  upon  the 
question  what  conditions  were  to  he  deemed  "just  and  reasonable." 
"The  truth  is,"  said  Mr.  Justice  Bradley,  "that  this  statute  did  little 
more  than  bring  back  the  [English]  law  to  the  original  position  in 
which  it  stood  before  the  English  courts  took  their  departure  from 
it.""  It  is  to  be  observed  that  this  statute  applies  only  to  railways 
and  canals.  In  the  case  of  carriers  at  sea,  the  infamous  rule  still  ob- 
tains in  the  jurisprudence  of  that  country,  by  which  the  carrier  can 
take  the  money  of  the  passenger  or  shipper,  and  at  the  same  time 
impose  on  him  a  contract,  valid  in  law,  by  which  the  carrier  may  keep 
his  money  and  may  or  may  not  exercise  any  care  in  the  performance 
of  the  duty,  just  as  he  or  his  servants  may  please, — although  the  very 
undertaking  of  the  duty  necessarily  implies  an  undertaking  to  exer- 
cise care  in  its  performance.  A  jurisprudence  that  will  tolerate  such 
a  doctrine  does  not  deserve  to  be  called  civilized.^" 

§  3328.    Whether  this  Eule  Applies  to  Gratuitous  Passengers. — 

The  principle  is  well  settled  that  a  carrier  owes  the  same  duty  of  pro- 
tection to  a  simply  gratuitous  passenger  as  to  a  passenger  for  hire.^'- 
It  is  customary,  however,  for  railway  companies  to  insert  in  free  passes 
a  stipulation  whereby  the  passenger  agrees  to  exempt  the  carrier  from 
liability  for  every  species  of  injury  resulting  from  any  cause  whatever. 
Contracts  of  this  character  are  generally  to  the  effect  that  "the  person 
accepting  this  free  ticket,  in  consideration  thereof,  assumes  all  risk 
of  all  accidents,  and  expressly  agrees  that  the  company  shall  not  be 
liable,  under  any  circumstances,  whether  of  negligence  by  their  agents 
or  otherwise,  for  any  injury  to  the  person  or  for  any  loss  or  injury  to 
the  property  of  the  passenger  using  the  ticket."  The  validity  of  this 
contract  is  in  some  cases  denied  in  toto,  as  being  void  because  against 
public  poUcy.^^     Other  courts  uphold  them  as  being  reasonable  stipu- 

'1  Fish.  Dig.,  Column  1466.  Pass.  175;  Indianapolis  &c.  R.  Co.  v. 

=  Railroad    Co.    v.    Lockwood,    17  Beaver,  41  Ind.  493. 

Wall.  (U.  S.)  357;  s.  c.  Thomp.  Carr.  "Gulf  &c.  R.  Co.  v.  McGown,  65 

Pass.  378,  390.    As  to  when  such  a  Tex.  640;  Bryan  v.  Missouri  &c.  R. 

stipulation  between  a  railway  com-  Co.,  32  Mo.  App.  228;   Williams  v.  | 

pany  and  an  infant  thirteen  years  Oregon   &c.   R.    Co.,    18   Utah    210; 

of  age  is  not  "just  and  reasonable,"  Thompson  v.  Yazoo  &e.  R.  Co.,  47 

see  Flower  v.   London  &c.   R.   Co.,  La.  An.  1107;    s.  c.  17  South.  Rep. 

L.  R.  (1894)  2  Q.  B.  65.  503;  Jacobus  v.  St.  Paul  &c.  R.  Co., 

"See  25  Am.  Law  Rev.  983.  20  Minn.  125;  s.  c.  1  Cent.  L.  J.  375; 

"jinfe,   §   2617;    Philadelphia  &c.  Indiana  &c.  R.  Co.  v.  Mundy,  21Ind. 

R.  Co.  V.  Derby,   14  How.    (U.  S.)  48;  Knowlton  v.  Brie  R.  Co.,  19  Ohio 

468;    s.   c.   Thomp.   Carr.  Pass.   31;  St.    260.    See   also   Railway   Co.   v. 

Steamboat  New  World  v.  King,  16  Stevens,  95  U.  S.  655,  660;   Lacka- 

How.  (U.  S.)  469;  s.  c.  Thomp.  Carr.  wanna  &o   R.  Co.  v.  Chenewith,  52 
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lations.*'  Some  of  the  decisions  uphold  such  stipulations  except 
where  the  negligence  is  gross  and  criminal;'^*  and,  where  this  is  the 
rule,  an  agreement,  in  consideration  of  a  free  pass  over  a  railroad, 
that  the  company  shall  not  be  liable  in  case  of  personal  injuries 
except  for  gross  negligence,  will  be  binding  on  the  passenger.^^ 

§  3329.  Reasons  in  Support  of  the  Opposing  Views  on  this  Clues- 
tion. — The  considerations  upon  which  the  view  is  taken  that  such  con- 
tracts are  void  as  against  public  policy,  are  that  although  it  may  be 
true  as  a  general  proposition  that  a  person  may  waive  a  provision  or 
rule  of  law  intended  for  his  benefit,  yet  the  State  has  an  interest  as 
parens  patriae  in  the  preservation  of  the  lives  of  its  citizens ;  and  that 
a  contract  of  this  character  is  void  for  the  reason  that  the  life  of  a  per- 
son accepting  its  benefits  is  placed  in  jeopardy  because  of  the  relaxa- 
tion of  the  strict  rule  of  responsibility  on  the  part  of  common  carriers, 
the  outgrowth  of  public  policy;  and  further,  because  the  influence 
of  such  a  contract  is  demoralizing,  as  tending  to  lessen  the  care  of 
the  company  and  its  servants  for  the  safety  of  other  passengers.'" 


Pa.  St.  382.  In  Iowa,  such  a  con- 
tract is  rendered  void  by  the  follow- 
ing statute:  "Every  railroad  com- 
pany shall  be  liable  for  all  damages 
sustained  by  any  person,  including 
employes  of  the  company,  in  conse- 
quence of  any  neglect  of  the  agents 
or  by  any  mismanagement  of  the 
engineers  or  other  employes  of  the 
corporation,  to  any  person  sustain- 
ing such  damage,  all  contracts  to 
the  contrary  notwithstanding:" 
Rose  V.  Des  Moines  &c.  R.  Co.,  39 
Iowa  246,  250.  Nor  can  such  a  stip- 
ulation be  made  in  a  stockdrover's 
pass:  Carroll  v.  Missouri  &c.  R.  Co., 
88  Mo.  239;  s.  c.  3  West.  Rep.  842; 
Missouri  &c.  R.  Co.  v.  Tietken,  49 
Neb.  130;  s.  c.  68  N.  W.  Rep.  336. 

1'  Griswold  v.  New  York  &c.  R.  Co., 
53  Conn.  371;  Annas  v.  Milwaukee 
&c.  R.  Co.,  67  Wis.  46;  s.  c.  57  Am. 
Rep.  388,  note;  Chicago  &c.  R.  Co. 
V.  Hawk,  36  111.  App.  327;  Quimby 
V.  Boston  &c.  R.  Co.,  150  Mass.  365; 
s.  c.  5  L.  R.  A.  846;  29  Am.  L.  Reg. 
386;  8  Rail.  &  Corp.  L.  J.  68;  30 
Cent.  L.  J.  395;  41  Alb.  L.  J.  229; 
40  Am.  &  Bng.  Rail.  Cas.  693;  23 
N.  E.  Rep.  205;  Rice  v.  Illinois  &c. 
R.  Co.,  22  111.  App.  643;  Muldoon  v. 
Seattle  &c.  R.  Co.,  10  Wash.  311; 
s.  c.  38  Pac.  Rep.  995;  Rogers  v. 
Kennebec  Steamboat  Co.,  86  Me.  261; 
s.  c.  25  L.  R.  A.  491;  29  Atl.  Rep. 
1069;  Ulrich  v.  New  York  &c.  R.  Co., 
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108  N.  Y.  80;  Wells  v.  New  York  &c. 
R.  Co.,  24  N.  Y.  181;  Griswold  v. 
New  York  &c.  R.  Co.,  53  Conn.  371; 
s.  c.  2  N.  E.  Rep.  315  (not  liable, 
under  such  a  stipulation,  for  the 
death  of  a  minor). 

"Annas  v.  Milwaukee  &c.  R.  Co., 
67  Wis.  46;  s.  c.  57  Am.  Rep.  388, 
note. 

*^  Chicago  &c.  R.  Co.  v.  Hawk,  36 
111.  App.  327.  In  an  illustrative 
case  on  this  subject,  it  appeared  that 
a  railroad  company  gave  to  a  boy  of 
sixteen  a  free  pass.  His  business 
was  to  sell  sandwiches  and  fruit  on 
the  trains  for  a  restaurant  keeper. 
The  railroad  company  derived  no  di- 
rect benefit  from  his  acts.  At  one 
time,  when  he  was  going  on  a  train 
on  his  pass  to  visit  his  mother,  he 
was  killed  by  a  collision  caused  by 
the  negligence  of  the  company's 
servants.  His  pass  contained  a  con- 
dition that  the  company  should  not 
be  liable  for  injuries  caused  by  the 
negligence  of  its  agents.  It  was 
held  that  no  liability  was  incurred: 
Griswold  v.  New  York  &c.  R.  Co.,  53 
Conn.  371. 

>»  Jacobus  V.  St.  Paul  &c.  R.  Co., 
20  Minn.  125.  That  such  contracts 
are  invalid, — see  Gulf  &c.  R.  Co.  v. 
McGown,  65  Tex.  640;  Carroll  v. 
Missouri  &c.  R.  Co.,  88  Mo.  239 
(drover's  pass);  Bryan  v.  Missouri 
&c.  R.  Co.,  32  Mo.  App.  228;  Louis- 
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On  the  other  hand,  it  is  said  that  the  mere  fact  that  a  man's  occupa- 
tion is  that  of  a  common  carrier  should  not  prevent  him  from  being 
able  to  make  a  bargain  with  another  as  a  gratuitous  bailee,  and  that 
railway  companies  and  other  corporations  should  have  this  privilege. 
"I  fully  agree  with  the  able  opinion  of  the  Supreme  Court  that  the 
contract  now  under  consideration  was  not  made  with  the  defendants 
in  their  character  of  common  carriers.  The  deceased  did  not  choose 
to  bargain  with  them  in  their  general  employment,  in  which  they 
hold  themselves  ready  to  transport  passengers  for  hire,  but  asked  and 
accepted  from  them  a  gratuity."^'  In  a  case  where  the  Supreme 
Court  of  the  United  States  did  not  find  it  necessary  to  pass  upon  this 
point,  Mr.  Justice  Bradley,  in  giving  the  opinion  of  the  court,  never- 
theless said:  "It  is  often  asked  with  apparent  confidence,  'May  not 
men  make  their  own  contracts ;  or,  in  other  words,  may  not  a  man  do 
what  he  will  with  his  own?'  The  question  at  first  sight  seems  a 
simple  one.  But  there  is  a  question  lying  behind  that:  'Can  a 
man  call  that  absolutely  his  own  which  he  holds  as  a  great  public 
trust,  by  the  public  grant,  and  for  the  public  use  as  well  as  his  own 
profit?'  The  business  of  the  common  carrier,  in  this  country  at 
least,  is  emphatically  a  branch  of  the  public  service;  and  the  condi- 
tions on  which  that  public  service  shall  be  performed  by  private  en- 
terprise are  not  yet  entirely  settled."^'  In  Great  Britain,  however, 
there  seems  to  be  no  objection  to  contracts  of  this  character  on  the 
ground  that  they  are  contrary  to  public  policy.^® 


ville  &c.  R.  Co.  V.  Fay  lor,  126  Ind.  111.  App.  643;  Chicago  &c.  R.  Co.  v. 

126;  Indiana  &c.  R.  Co.  v.  Mundy,  21  Hawk,   36   111.  App.   327;    Rogers  v. 

Ind.  48;  Ohio  &c.  R.  Co.  v.  Selby,  47  Kennebec  Steamboat  Co.,  86  Me.  261; 

Ind.    471     (drover's    pass);     Grand  s.  c.  25  L.  R.  A.  491;   McCawley  v. 

Trunk  R.  Co.  v.  Stevens,  95  U.  S.  Furness  R.  Co.,  L.  R.  8  Q.  B.  57; 

655;  s.  c.  24  L.  ed.  535.     As  to  mail  Gallin  v.  London  &c.  R.  Co.,  L.  R. 

carriers, — see  Seybolt  v.  New  York  10  Q.  B.  212;  Hall  v.  North-Eastern 

&c.  R.  Co.,  95  N.  Y.  562.     But  contra,  R.  Co.,  L.  R.  10  Q.  B.  437;   Suther- 

see  Kinney  v.  Central  R.  Co.,  34  N.  land   v.    Great   Western   R.    Co.,    7 

J.  L.  513,  516;  s.  c.  32  N.  J.  L.  407;  Upper   Canada    C.    P.    409;    Kinney 

Wells  V.  New  York  &c.  R.  Co.,  24  v.  Central  R.  Co.,  34  N.  J.  L.  513; 

N.  Y.  181, 185.  Wells  v.  New  York  &c.  R.  Co.,  24 

"Van  Syckel,  J.,  in  Kinney  v.  Cen-  N.  Y.  181. 
tral  R.  Co.,  34  N.  J.  L.  513,  515;  s.  c.        ^^  Railway  Co.  v.  Stevens,  95  U.  S. 

32  N.  J.  L.  407.     See  also  Bissell  v.  660. 

New  York  &c.  R.  Co.,  25  N.  Y.  442;         "McCawley  v.  Furness  R.  Co.,  L. 

Perkins  v.  New  York  &c.  R.  Co.,  24  R.  8  Q.  B.  57;  s.  c.  42  L.  J.   (Q.  B.) 

N.  Y.  196;  Wells  v.  New  York  &c.  R.  4;  21  Week.  Rep.  140;  27  L.  T.  (N. 

Co.,  24  N.  Y.  181;  Knowlton  v.  Erie  S.)  485;  Gallin  v.  London  &c.  R.  Co., 

R.  Co.,  19  Ohio  St.  260.     That  such  L.  R.  10  Q.  B.  212;  s.  c.  44  L.  J.  (Q. 

contracts  are  valid,— see  Griswold  v.  B.)  89;  23  Week.  Rep.  308;  32  L.  T. 

New  York  &c.  R.  Co.,  53  Conn.  371;  (N.  S.)  550;  2  Cent.  L.  J.  217;  Duff 

Annas  v.  Milwaukee  &c.  R.  Co.,  67  v.    Great    Northern    R.    Co.    (Irish 

Wis.  46;   Quimby  v.  Boston  &c.  R.  High  Ct.  Just,  Exch.  Div.,  February 

Co.,  150  Mass.  365;   s.  c.  5  L.  R.  A.  19,  1879),  41  L.  T.  (N.  S.)  197;  s.  c. 

846;  Rice  v.  Illinois  &c.  R.  Co.,  22  20  Alb.  L.  J.  398. 
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§  3330.    Rule    where    the    Passenger    is    Guilty    of    Fraud. — 

Under  either  view  of  this  question,  if  a  passenger  is  guilty  of  fraud 
in  using  a  free  pass  issued  to  a  different  person,  which  is  not  trans- 
ferable, pretending  that  he  is  the  person  to  whom  it  was  issued,  the 
company  will  be  liable  only  for  gross  negligence  which  would  amount 
to  willful  injury, — the  attitude  of  the  person  so  using  the  pass  being 
substantially  that  of  a  trespasser.^" 

§  3331.  Doctrine  that  such  a  Stipulation  does  not  Extend  to  the 
Negligence  of  the  Company  Itself. — Even  where  the  view  obtains 
that  the  contract  of  release  contained  in  a  free  pass  is  not  against 
public  policy,  the  question  arises.  What  negligence  is  covered  by  its 
terms?  Upon  this  point,  also,  there  is  a  conflict  of  authority.  Al- 
though a  company  may  stipulate  for  an  exemption  from  the  conse- 
quences of  negligence  of  its  servants,  yet  it  can  not  do  so  in  regard 
to  negligence  which  is  imputable  to  the  corporation  itself. ^'^ 

§  3332.  Doctrine  that  it  Extends  to  Injuries  from  Whatever  Cause 
except  Fraud  or  Willful  Misconduct. — In  Ontario,  a  condition  in  a 
railway  passenger  ticket  sold  at  a  reduced  rate,  that  baggage  carried 
by  the  passenger  must  be  "at  the  owner's  risk,  against  all  casualties," 
is  construed  as  extending  to  all  contingencies,  including  negligence, 
except  willful  misconduct  of  the  company,  or  its  servants. ^^  It  was 
held  by  the  Supreme  Court  of  New  York,  in  a  case  already  referred 
to,  that  gross  negligence  could  not  be  excused  by  a  contract  between 
the  carrier  and  one  who  stood  on  the  footing  of  a  passenger  for  hire, — 
in  the  particular  case,  a  person  travelling  on  a  drover's  pass;  but,  as 
already  stated,  the  Court  of  Appeals,  in  reviewing  this  decision,  took 
a  different  view,  and  held  that  the  person  injured  was  not  a  passenger 
for  hire,  and  that  the  company  was  shielded  by  the  contract  even  from 
liability  for  gross  negligence  on  the  part  of  its  servants.^^ 

§  3333.  View  that  it  does  not  Release  the  Carrier  from  Liability  for 
Gross  Negligence. — Several    other    courts    have    taken    the    middle 
,  ground  that  such  a  contract  does  not  relieve  the  carrier  from  the  con- 
sequences of  the  gross  negligence  of  his  servants.^*     The  doctrine  of 

™  Toledo  &c.  R.  Co.  v.  Beggs,  85  25  N.  Y.  442;  s.  c.  29  Barb.   (N.  Y.) 

111.  80.  602.     See  also  "Wells  v.   New  York 

""Perkins  v.  New  York  &c.  R.  Co.,  &c.  R.  Co.,  24  N.  Y.  181;   Perkins  v. 

24  N.  Y.  196.  New  York  &c.  R.  Co.,  24  N.-  Y.  196, 

''  Dixon  V.  Richelieu,  15  Ont.  App.  205.     Contra,  Boswell  v.  Hudson  &c. 

647;   s.  c.  36  Am.  &  Eng.  Rail.  Cas.  R.  Co.,  5  Bosw.  (N.  Y.)  699. 

425.  =<  Arnold  v.  Illinois  &c.  R.  Co.,  83 

"'Bissell  V.  New  York  &c.  R.  Co.,  111.  273;  Pennsylvania  R.  Co.  v.  Mc- 
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the  Supreme  Court  of  South  Dakota,  roundly  stated,  is,  that  a  com- 
mon carrier  of  property  or  passengers  may  limit  its  liability  by  an 
express  contract  signed  by  the  parties,  except  as  to  gross  negligence, 
fraud,  or  willful  wrong  of  such  carrier  or  its  servants.^^ 

§  3334,  When  Stipulation  Deemed  to  have  Received  Assent  of  Pas- 
senger.^"— If  the  stipulation  is  printed  upon  the  passage  ticket  or  on 
the  face  or  the  back  of  it,  and  is  signed  by  the  purchaser  of  the  ticket, 
then,  in  the  absence  of  fraud,  he  is  conclusively  presumed  to  have 
assented  to  it,  although  it  is  printed  in  small  type,  and  although,  when 
he  accepted  it,  he  was  in  a  hurry,^^  and  notwithstanding  the  fact  that 
he  did  not  read  it  and  did  not  know  what  it  was.^*  It  is  an  equally 
sound  conclusion  that  the  failure  of  a  passenger  to  sign  an  agreement 
on  the  back  of  a  free  railroad  pass,  which  expressly  declares  that  it  is 
given  to  him  "provided  he  signs  the  agreement,"  is  immaterial,  where 
he  accepts  and  uses  the  pass.^^  But  the  same  court  has  held  that 
unsigned  conditions  printed  on  the  back  of  a  passage  ticket  do  not 
operate  to  release  the  railroad  company  from  liability  for  the  penalty 
given  by  a  statute,^"  to  the  widow  and  children  and  next  of  kin  of  a 
passenger  killed  by  the  gross  negligence  or  carelessness  of  the  servants 
of  the  company.^^  It  has  been  held  in  a  court  of  the  United  States 
that  a  notice  or  memorandum,  limiting  the  liability  of  a  carrier, 
printed  upon  the  back  of  a  ticket,  forms  no  part  of  the  contract  with 
a  passenger,  when  not  referred  to  in  the  body  of  the  contract,  so  as 
to  make  it  a  part  of  it;^^  and  there  is  other  authority  to  the  same 
effect. 

Closkey,  23  Pa.  St.  526;  Illinois  &c.  '''This  section  is  cited  in  §§  2626, 

R.  Co.  V.  Read,  37  111.  484;   Indiana  3354. 

&c.  R.  Co.  V.  Mundy,  21  Ind.  48;  To-  "  Bethea  v.  Northeastern  R.  Co., 

ledo  &c.  R.  Co.  v.  Beggs,  85  111.  80;  26  S.  C.  91;   s.  c.  1  S.  E.  Rep.  372. 

Meuer  v.  Chicago  &c.  R.  Co.,  5  S.  D.  Compare,  as  to  stipulations  in  tele- 

568;   s.  c.  25  L.  R.  A.  81;   59  N.  W.  graph     message     blanks,     Vol.     II, 

Rep.    945;    Nolton    v.    Western    R.  §  2417,  eJ  seg. 

Corp.,  15  N.  Y.  444;  Wabash  R.  Co.  =*Boylan  v.  Hot  Springs  R.  Co., 

V.  Brown,  51  111.  App.  656;   Jacobus  132  V.  S.  146;   s.  c.  33  L.  ed.   290; 

v.  St.  Paul  &c.  R.  Co.,  20  Minn.  125.  10  Sup.  Ct.  Rep.  50;  40  Am.  &  Eng. 

The  following  cases,  of  the  kind  un-  Rail.  Cas.  666. 

der  consideration,  either  question  or  ^^  Quimby  v.  Boston  &c.  R.  Co.,  150 

repudiate    the    distinction    between  Mass.  365;   s.  c.  5  L.  R.  A.  846;   29 

"negligence"      and      "gross      negli-  Am.   L.   Reg.   386;    8   Rail.   &   Corp. 

gence:"     Railroad  Co.  v.  Lockwood,  L.  J.  68;  30  Cent.  L.  J.  395;  41  Alb. 

17  Wall.    (U.  S.)   357;    s.  c.  Thomp.  L.  J.  229;  40  Am.  &  Eng.  Rail.  Cas. 

Carr.  Pass.  378   (distinction  repudi-  693;  23  N.  B.  Rep.  205. 

ated);    Rose  v.   Des  Moines  &c.  R.  "Mass.  Pub.  Stat.,  eh.  112,  §  212. 

Co..  39  Iowa  246,  252  (questioned);  '^ Doyle  v.  Fitchburg  R.  Co.,  162 

Illinois   &c.    R.    Co.    v.    Crudup,    63  Mass.  66;   s.  c.  33  L.  R.  A.  844;   37 

Miss.  291.  N.  E.  Rep.  770. 

=">  Meuer  v.  Chicago  &c.  R.  Co.,  5  ^  The  Majestic,  56  Fed.  Rep.  244. 
S.  D.  568;  s.  c.  25  L.  R.  A.  81;  59  N. 
W.  Rep.  945. 
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§  3335.  Abatement  of  Fare  as  a  Consideration  for  such  Stipula- 
tions.— Many  railway  companies  endeavor  to  evade  the  operation  of 
the  principle  that  a  common  carrier  can  not  stipulate  against  the 
consequences  of  his  own  negligence,  by  raising  a  fictitious  considera- 
tion for  such  a  stipulation,  in  a  pretended  abatement  of  fare  in  con- 
sequence of  the  passenger  signing  it;  constructing  a  passage  ticket 
in  the  form  of  a  contract  between  the  railway  company  and  the  pur- 
chaser thereof,  by  which  he  is  made  to  agree,  over  his  signature,  that, 
in  consideration  of  the  reduced  fare  at  which  the  ticket  is  sold,  he 
will  release  the  company  from  all  liability  for  injuries  from  what- 
ever cause  arising;  whereas,  in  point  of  fact,  there  is  no  reduction 
for  the  same  service  on  the  same  train,  but  all  passengers  are  com- 
pelled to  purchase  the  same  ticket,  to  pay  the  same  fare,  and  are 
treated  substantially  alike.  In  any  country  which  is  not  utterly 
corporation-ridden,  the  imposition  of  such  contracts  upon  passengers 
would  be  prohibited,  and  the  prohibition  enforced  by  adequate  penal- 
ties. Some  of  the  courts,  however,  reach  the  same  result  by  holding 
them  to  be  invalid.  One  court  has  held  that  no  real  or  pretended 
abatement  or  concession  in  rates  of  fare  will  be  allowed  to  exempt  a 
common  carrier  from  its  common-law  liability,  where  such  abatement 
is  forbidden  by  law,  the  carrier  being  enjoined  by  law  to  treat 
all  passengers  alike  under  the  same  conditions;^'  and  a  Canadian 
court  has  held  that  conditions  imposed  upon  a  passenger,  by  a  recital 
on  the  passage  ticket  to  which  the  assent  of  the  passenger  is  indicated 
by  his  signature,  and  the  assent  of  the  company  by  punching  the 
ticket,  are  not  binding  upon  the  passenger,  where  he  has  in  fact  paid 
full  fare  and  does  not  sign  the  conditions  in  the  ticket,  and  where  the 
ticket  is  not  punched f^  but  that  in  such  a  case  there  is  no  contract, 
within  the  meaning  of  the  recitals  on  the  ticket. 

§  3336.  Contract  Eeleasing  the  Carrier  from  Liability  in  Considera- 
tion of  being  Allowed  to  Ride  in  the  Baggage  Car. — A  decision  in 
Massachusetts  is  to  the  effect  that  a  contract  whereby  a  passenger,  in 
consideration  of  being  allowed  by  a  railroad  company  to  ride  in  a 
baggage  car,  agrees  to  "assiime  all  risks  of  accident  and  injuries  re- 
sulting therefrom,  and  hold  said  company  free  and  discharged  from 
all  claims  and  demands  in  any  way  growing  out  of  any  injuries  re- 
ceived by  him  while  so  riding," — relieves  the  company  from  liability 
for  injuries  received  while  so  riding,  even  for  injuries  to  which  rid- 
ing in  the  baggage  car  did  not  contribute.'^ 

^^Wehmann  v.  Minneapolis  &c.  R.  Co.,  17  Ont.  Rep.  747;   s.  c.  40  Am. 

Co.,  58  Minn.  22;  s.  c.  59  N.  W.  Rep.  &  Eng.  Rail.  Cas.  624. 
546.  '"  Hosmer  v.  Old  Colony  R.  Co.,  156 

^Anderson  v.   Canadian   Pac.   R.  Mass.  506;  s.  c.  31  N.  B.  Rep.  652. 
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§  3337.  Effect  of  such  a  Contract  of  the  Passenger  Riding  in  a 
Drawing-Eoom  Car. — The  purchase  of  a  seat  in  a  drawing-room  car 
will  not  affect  the  validity  of  an  agreement  in  a  pass,  whereby  the 
carrier  is  exempted  from  liability  for  an  injury  to  passenger  or  prop- 
erty.^^ 

§  3338.  Validity  of  such  Stipulations  in  the  Case  of  a  Person 
Travelling  on  a  Drover's  Pass. — When  animals  are  shipped  upon  a 
railroad,  it  is  customary  to  present  the  person  in  charge  of  them  and 
his  assistants  with  "drovers'  passes/'  which  generally  entitle  the 
holder  to  accompany  the  stock  to  their  destination,  and  return.  Such 
passes  contain  the  usual  stipulation  that  the  person  using  the  same 
holds  the  company  exempt  from  responsibility  for  all  injuries  caused 
by  the  negligence  of  the  company  or  its  servants.  The  cases  are  not 
harmonious  as  to  the  statiis  of  a  person  using  a  pass  of  this  kind.  By 
some  courts  the  holder  is  regarded  as  a  passenger  for  hire,  by  reason 
of  the  contemporaneous  contract  for  carriage  of  cattle,  and,  notwith- 
standing such  release,  competent  to  claim  the  protection  due  to  other 
passengers  who  have  paid  the  regular  fare.  In  the  view  of  others, 
the  holder  of  such  a  pass  enjoys  a  mere  gratuity  or  concession  on  the 
part  of  the  railroad  companj',  and,  therefore,  is  bound  by  the  release ; 
the  only  question  in  such  cases  being  the  construction  of  the  release, — 
e.  g.,  whether  the  railroad  company  will  be  relieved,  by  virtue  of  its 
terms,  from  the  consequences  of  gross  negligence.  The  Supreme 
Court  of  the  United  States  has  thrown  its  great  authority  in  favor 
of  the  doctrine  that  where  a  pass  is  given  to  one  in  charge  of  stock 
which  is  shipped  on  the  same  train,  to  enable  such  person  to  accom- 
pany the  stock,  and  to  attend  to  them,  while  in  transit,  the  recipient 
of  the  pass  is  not  a  gratuitous  passenger,  but  is  a  passenger  for  hire 
within  the  meaning  of  the  rule  which  prohibits  a  carrier  from  stipu- 
lating with  a  passenger  for  hire  against  the  consequences  of  his  own 
negligence.^'  The  conclusion  of  the  Court  is  based  on  the  ground 
that  the  drover  is  a  customer,  having  no  reasonable  and  practicable 
alternative  of  transacting  his  business,  other  than  by  accepting  such 
a  pass,  and  that  the  inequality  of  the  parties,  the  compulsion  under 
which  the  customer  is  placed,  and  the  obligations  of  the  carrier  to 
the  public,  operate  with  full  force  to  divest  the  transaction  of  validity. 
Precisely  this  conclusion,  on  identical  facts,  has  been  reached  in  other 
cases.^' 

""Ulrich  V.  New  York  &c.  R.  Co.,  Railway   Co.   v.   Stevens,   95   U.    S. 

108  N.  Y.  80;  s.  c.  15  N.  E.  Rep.  60.  655);  Pennsylvania  Co.  v.  Greso,  79 

"Railroad    Co.    v.    Lockwood,    17  111.  App.  127. 

Wall.    (U.    S.)    357    (reaffirmed    in  =»  Cleveland  &c.  R.  Co.  v.  Curran, 
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§  3339.    Decisions  to  the  Effect  that  a  Stockman  is  a  Gratuitous 
Passenger,    and   that    such    a   Stipulation   with   him   is   Valid. — 

On  the  contrary,  the  Court  of  Appeals  of  New  York  have  taken  the 
view  that  a  drover  travelling  on  a  free  pass,  in  order  to  accompany 
and  attend  to  stock  on  the  train,  is  a  gratuitous  fosscnger,  and,  con- 
sequently, that  a  stipulation  with  him  releasing  the  carrier  from  lia- 
bility for  damages  to  him,  happening  through  the  negligence  of  the 
carrier's  servants,  is  valid.^^     But  the  weight  of  the  decision  is  weak- 


19  Ohio  St.  1;  Ohio  &c.  R.  Co.  v. 
Selby,  47  Ind.  471;  Pennsylvania  R. 
Co.  V.  Henderson,  51  Pa.  St.  315; 
Flinn  v.  Philadelphia  &c.  R.  Co.,  1 
Houst.  (Del.)  469;  Louisville  &c.  R. 
Co.  V.  Bell,  100  Ky.  203;  Texas  &c. 
R.  Co.  V.  Avery,  19  Tex.  Civ.  App. 
235;  Baltimore  &c.  R.  Co.  v.  Craw- 
ford, 65  111.  App.  113.  In  Graham 
V.  Pacific  R.  Co.,  66  Mo.  536,  the 
plaintiff  accompanied  a  load  of  stock 
to  St.  Louis  upon  a  drover's  pass  to 
St.  Louis  and  return.  On  his  re- 
turn, he  got  upon  an  accommoda- 
tion train,  which  stopped  short  of 
the  point  designated  in  the  pass,  his 
intention  being  to  stop  at  a  way 
station.  The  conductor  refused  to 
honor  his  pass  upon  this  train,  and 
for  non-payment  of  fare  he  was  put 
off.  A  verdict  for  the  plaintiff  was 
sustained.  The  same  court  has  held 
that  a  pass  obtained  by  a  drover  for 
his  wife,  on  the  fraudulent  repre- 
sentation that  she  owned  a  portion 
of  the  stock  which  he  had  shipped, 
confers  no  rights  upon  her:  Brown 
V.  Missouri  &c.  R.  Co.,  64  Mo.  536. 
See  also  Railway  Co.  v.  Stevens,  95 
TJ.  S.  655,  in  which  case  the  court 
reaffirmed  its  decision  in  Railroad 
Co.  V.  Lockwood,  17  Wall.  (U.  S.) 
357;  s.  c.  Thomp.  Carr.  Pass.  378. 
The  facts  of  this  case  were  that  the 
plaintiff,  at  the  request  of  the  de- 
fendants, was  travelling  upon  their 
line  upon  a  free  pass  exempting  the 
company  from  the  consequences  of 
"negligence  by  its  agents  or  other- 
wise," for  the  purpose  of  seeing  the 
superintendent  of  the  road  in  regard 
to  introducing  a  patent  car  coupling 
of  which  the  plaintiff  was  the  in- 
ventor. The  defendants  had  agreed 
to  pay  the  plaintiff's  expenses  upon 
this  trip,  and  incidentally  thereto 
had  given  him  this  pass.  Bradley, 
J.,  was  of  opinion  that  the  trans- 
portation of  the  plaintiff  was  in  no 
sense  a  matter  of  charity  or  gratu- 
ity. The  plaintiff  was  a  passenger  for 
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hire,  and  as  such  entitled  to  all  the 
rights  of  other  passengers,  notwith- 
standing  the   stipulation   upon   the 

pass. In  a  case  in  Wisconsin, 

it  appeared  that  the  plaintiff's  in- 
testate, riding  free  with  a  carload  of 
horses.  In  accordance  with  an  oral 
agreement  between  the  owner  of  the 
horses  and  defendant's  station  agent, 
was  killed  by  the  gross  negligence  of 
defendant,  but  in  consequence  of  the 
position  which  he  occupied  in  the 
car.  It  was  the  custom  of  defend- 
ant to  exact  a  written  contract  from 
the  owner,  waiving  certain  liabili- 
ties and  conditions,  and  providing 
that  the  person  so  riding  assume  his 
own  risk,  and  requiring  such  person 
to  indorse  the  contract.  After  the 
accident  and  before  the  intestate's 
death,  the  owner  and  the  agent  exe- 
cuted such  a  contract  and  signed  the 
name  of  the  intestate  on  the  back. 
It  was  held  that  the  company  was 
liable  in  damages:  Lawson  v.  Chi- 
cago &c.  R.  Co.,  64  Wis.  447. 

^'Bissell  V.  New  York  &c.  R.  Co., 
25  N.  Y.  442,  453;  reversing  s.  c.  29 
Barb.  (N.  Y.)  602.  See  also,  Boswell 
V.  Hudson  &c.  R.  Co.,  10  Abb.  Pr.  (N. 
Y.)  442.  In  giving  one  of  the  three 
concurring  opinions.  Smith,  J.,  rea- 
soned that  there  was  no  considera- 
tion, in  the  technical  sense  of  the 
term,  arising  out  of  the  contract  of 
carriage  of  cattle,  which  could  con- 
stitute a  consideration  for  the  ordi- 
nary drover's  pass,  thereby  render- 
ing the  person  carried  upon  it  a 
passenger  for  hire,- — saying:  "It  is 
undoubtedly  true  that  he  received 
such  free  ticket,  and  it  was  given 
him  by  the  defendants  in  considera- 
tion of  the  business  and  profits  re- 
ceived from  him  from  the  freight 
of  the  stock  which  he  accompanied. 
So,  in  all  cases  when  free  tickets  are 
given,  I  suppose  there  is  some  con- 
sideration of  interest  or  profit  or  ad- 
vantage received  or  expected,  which 
constitutes  the   inducement  to   the 
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ened  by  the  dissent  of  three  of  the  judges.^"  The  decision  is  further 
weakened  by  the  fact  that  the  same  court  previously  held,  in  the 
same  year,  that  a  person  travelling  on  a  drover's  pass  was  not  to  be 
regarded  as  a  gratuitous  passenger.*^  Subsequent  decisions  of  the 
same  court  proceed  upon  the  view  that  a  person  so  riding  is  not  to  be 
deemed  a  passenger  for  hire,  in  the  sense  which  prohibits  the  carrier 
from  stipulating  with  him  against  liability  for  an  injury  to  him 
through  the  negligence  of  the  carrier's  servants  ;*^  and  such  seems  to 
be  the  law  of  England  prior  to  the  passage  of  the  Eailway  and  Canal 
Traffic  Act,  already  referred  to.** 

§  3340,  Validity  of  such  Stipulations  with  Respect  to  Express 
Messengers. — There  can  be  no  possible  ground  for  distinguishing, 
with  respect  to  this  question,  between  the  status  of  a  drover  or  stock- 
man in  charge  of  his  own  or  his  employer's  cattle  upon  a  railway  train, 
and  the  case  of  an  express  messenger  in  charge  of  goods  committed 
to  his  employer  for  shipment;  any  conception  which  makes  the  one 
a  passenger  for  hire  must  put  the  other  in  the  same  category;  if  it 
is  incompetent  for  the  railway  company  to  stipulate  against  its 
liability  for  injuring  the  one  by  its  own  negligence  or  that  of  its  serv- 
ants, it  must,  on  parallel  lines  of  reasoning,  be  incompetent  for  it  to 
stipulate  against  such  liability  in  case  of  the  other.  Accordingly, 
we  find  a  strong  decision  in  the  Circuit  Court  of  the  United  States, 
holding  that  an  agreement  between  an  express  messenger  and  the 
railway  company  transporting  matter  for  the  express  company  in 
charge  of  the  messenger,  whereby  the  messenger  releases  all  right 
of  action  which  he  may  have  against  the  railroad  company  for  negli- 
gence, and  stipulates  that  his  agreement  with  the  express  company 
shall  inure  to  the  benefit  of  the  railroad  company,  is  void  as  against 

giving  of  the  ticket.     In  this  sense,  see,  somewhat  to  the  contrary,  Por- 

there  would  probably  seldom  if  ever  ter  v.  New  York  &c.  R.  Co.,  59  Hun 

be  given  by  a  railroad  company  a  (N.  Y.)  177;  s.  c.  36  N.  Y.  St.  Rep. 

strictly  free  ticket."  315;  13  N.  Y.  Supp.  491;  s.  c.  aff'd 

"Denio,  C.  J.,  and  Sutherland  and  129  N.  Y.  624;  Pitcher  v.  Lake  Shore 

Wright,  J  J.,  dissented.  &c.  R.  Co.,  40  N.  Y.  St.  Rep.  896;  16 

«  Smith  V.  New  York  &c.  R.  Co.,  N.  Y.  Supp.  62;  s.  c.  aff'd  137  N.  Y. 

24  N.  Y.  222;  aff'g  s.  c.  29  Barb.  (N.  568. 
Y.)  132.  "'McCawley  v.  Furness  R.  Co.,  L. 

*"  Stinson  v.  New  York  &c.  R.  Co.,  R.  8  Q.  B.  57;  s.  c.  42  L.  J.  (Q.  B.) 

32  N.  Y.  333;  Poucher  v.  New  York  4;  21  Week.  Rep.  140;  27  L.  T.  (N. 

&c.  R.  Co.,  49  N.  Y.  263;   Wells  v.  S.)    485;    Gallin  v.   London   &c.   R. 

New  York  &c.  R.  Co.,  24  N.  Y.  181;  Co.,  L.  R.  10  Q.  B.  212;  s.  c.  44  L.  J. 

Perkins  v.  New  York  &c.  R.  Co.,  24  (Q.  B.)  89;   23  Week.  Rep.  308;   32 

N.  Y.  196;   Mangin  v.  Dinsmore,  56  L.  T.  (N.  S.)  550;  2  Cent.  L.  J.  217; 

N.  Y.  168;  Maynard  v.  Syracuse  &c.  DufC  v.  Great  Northern  R.  Co.,  41 

R.  Co.,  71  N.  Y.  180;  Brewer  v.  New  L.  T.  (N.  S.)  197;  .=  c.  20  Alb.  L.  J. 

York  &c.  R.  Co.,  124  N.  Y.  59.    But  398;  ante,  §  3327, 
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public  policy  ;**  but  this  decision  was  reversed  by  the  Supreme  Court 
of  the  United  States,  only  one  judge  dissenting.*"  The  Supreme 
Court  of  Illinois,  which  is  generally  right  upon  such  questions,  has 
lent  its  sanction  to  the  same  miserable  doctrine,  so  far  as  to  hold 
that  a  contract  with  a  railroad  company,  exempting  it  from  liabil- 
ity for  the  negligence  of  its  employes,  resulting  in  an  injury  to  a 
messenger  of  an  express  company  while  being  carried  solely  to  handle 
and  care  for  the  business  of  the  express  company,  is  not  void  as 
against  public  policy.*' 

§  3341.  Validity  of  such  Stipulations  with  Respect  to  Mail 
Agents. — This  question,  so  far  as  it  relates  to  the  validity  of  such 
stipulations  in  a  contract  between  a  railroad  company  and  an  agent  of 
the  government,  for  the  carriage  of  the  mails  and  the  transportation 
of  an  agent  or  clerk  in  charge  of  them  while  in  transit,  rests  upon  a 
somewhat  different  principle.  It  has  been  held  that  such  a  stipula- 
tion is  void,  and  that,  notwithstanding  it,  the  railroad  company  owed 
the  same  duty  of  care  to  the  mail  agent  riding  on  a  mail  car  in 
charge  of  the  mails  of  the  United  States,  which  it  owed  to  ordinary 
passengers;  but  the  decision  is  put  upon  the  ground  that  the  Fed- 
eral statute  governing  such  contracts*''  confers  upon  the  Postoffice 
Department  no  power  to  enter  into  such  a  contract  with  a  railroad 
company  engaging  to  carry  the  mails.*^ 

«Voight  v.  BalUmore  &c.  R.  Co.,  Co.,    129    U.    S.    397;    New    Jersey 

79  Fed.  Rep.  561.  Steam  Nav.  Co.  v.  Merchants'  Bank, 

«  Baltimore  &c.  R.  Co.  v.  Voight,  6  How.  (U.  S.)  344,  383,  385;  Hart  v. 
176  U.  S.  498;  s.  c.  20  Sup.  Ct.  Rep.  Pennsylvania  R.  Co.,  112  U.  S.  331, 
385.  Mr.  Justice  Harlan,  alone  dis-  341  (railroad  held  liable  only  to  ex- 
senting,  placed  his  dissenting  opin-  tent  of  agreed  valuation).  A  doc- 
ion  upon  the  ground  that  the  de-  trine  which  the  court  had  sanc- 
cision  of  the  majority  was  opposed  tioned  for  the  protection  of  rights 
to  the  decision  of  the  same  court  of  property  in  an  ox,  an  ass,  or  an 
in  Railroad  Co.  v.  Lockwood,  17  inanimate  chattel  was  not  allowed 
Wall.  (U.  S.)  357, — a  proposition  to  be  invoked  for  the  protection  of 
which  can  not  be  disputed.  The  the  life  or  limb  of  a  man  whose  life 
court  had  reaflBrmed  the  Lockwood  and  limb  were  valuable  to  the  State 
case  In  Railway  Co.  v.  Stevens,  and  to  his  family.  The  court  has 
95  U.  S.  655.  The  court  had  pre-  thus  deliberately  sanctioned  a  doc- 
viously  held  in  several  cases  that  trine  which  tends  to  general  negli- 
a  common  carrier  of  personal  prop-  gence  and  homicide;  which  tends  to 
erty  can  not,  by  a  stipulation  with  the  creation  of  widows  and  orphans 
the  owner  or  shipper,  release  him-  and  to  the  casting  of  paupers  upon 
self  from  his  common-law  liability  the  public  for  support, 
for  loss  of  the  goods  in  transit,  "Blank  v.  Illinois  &c.  R.  Co.,  182 
where  the  loss  occurs  through  his  111.  332;  s.  c.  55  N.  B.  Rep.  332; 
own  negligence  or  that  of  his  serv-  aff'g  s.  c.  80  111.  App.  475. 
ants:  Compania  La  Flecha  v.  *' Rev.  Stat.  U.  S.,  §§  3979  to  4005. 
Brauer,  168  U.  S.  104;  Liverpool  &c.  «  Seybolt  v.  New  York  &c.  R.  Co., 
Steamship  Co.  v.  Phenix  Insurance  95  N.  Y.  562. 
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§  3342.  Validity  of  such  Stipulations  with  Respect  to  the  Servants 
of  a  Sleeping  Car  Company  whose  Cars  are  Hauled  by  the  Railroad 
Company. — There  is  a  Canadian  decision,  reported  in  French,  hold- 
ing that  a  railroad  company,  upon  -whose  lines  are  drawn  sleeping 
cars  of  another  company,  may  invoke,  as  a  defense  to  an  action  by  a 
porter  upon  one  of  its  sleeping  cars  for  injuries  from  the  negligence 
of  its  employes,  a  contract  by  which  such  porter  stipulated  immunity 
both  for  the  sleeping  car  company  and  the  railroad  company  from 
every  accident  which  such  porter  might  sustain  in  the  exercise  of  his 
duties,  when  such  contract  was  made  in  pursuance  of  the  under- 
standing between  the  two  companies.**  But  it  will  do  the  railroad 
company  no  good  to  invoke  the  contract,  where  the  injury  to  the 
porter  of  the  sleeping  car  company  was  brought  about  by  the  negli- 
gence of  the  railroad  company  through  the  agents  whose  duty  it  was 
to  control  the  dispatching  and  running  of  its  trains.  It  was  accord- 
ingly held  in  the  same  case  that  a  railroad  company  which  orders  two 
trains  to  meet  at  night  at  a  station  where  it  has  no  telegraph  operator, 
is  liable  for  injury  to  a  sleeping  car  porter  injured  in  a  rear-end 
collision  of  two  sections  of  one  of  such  trains,  due  to  the  fact  that  the 
other  was  unable  to  get  upon  the  siding  in  time,  notwithstanding  a 
contract  by  which  he  released  it  from  liability  for  injuries  to  him 
while  in  the  discharge  of  his  duties.^" 

§  3343.  Validity  of  such  Stipulations  with  Respect  to  News 
Agents. — Such  a  stipulation  is  equally  futile  to  exonerate  a  railroad 
company  from  liability  for  an  injury  to  a  news  agent  carried  on  its 
trains,  where  the  injury  is  the  result  of  a  violation  of  a  statute  re- 
quiring it  to  bring  its  trains  to  a  full  stop  at  a  specified  distance 
before  reaching  the  crossing  of  another  railroad, — the  court  taking 
the  sound  view  that  such  a  contract,  by  which  the  railroad  company 
attempts  to  exempt  itself  from  liability  for  the  consequences  of  its 
own  negligence,  is  void  as  against  public  policy,  whether  the  news 
agent  is  considered  a  passenger  for  hire  or  not.^^ 

§  3344.  Right  of  a  Circus  Proprietor  to  Contract  Away  the  Lives  of 
his  Employes. — A  decision  of  Massachusetts  holds  that  a  railroad 
company  is  not  liable  for  injury  to  an  emqiloye  of  a  circus,  arising 
from. a  defect  in  the  truck  of  a  car  belonging  to  the  proprietors  of  the 
circus,  which  defect  an  inspection  would  have  revealed,  where  such 

"Brasell    v.    La    Compagnie    du  Grand  Trone,  Rap.  Jud.  Quebec  11 

Grand  Trone,  Rap.  Jud.  Quebec  11  C.  S.  150. 
C.  S   150.  "  Starr  v.  Great  Northern  R.  Co., 

"Brasell    v.    La    Compagnie    du  67  Minn.  18;  s.  c.  69  N.  W.  Rep.  632. 
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company  is  transporting  the  circus  for  a  gross  sum,  less  than  the 
regular  rates  for  such  service,  under  a  contract  by  which  the  pro- 
prietors of  the  circus  agree  to  assume  all  risk  of  accident  from  any 
cause  and  save  the  company  harmless.  °^ 

"^Robertson  v.  Old  Colony  R.  Co.,  156  Mass.  525;  s.  c,  31  N.  E.  Rep. 

650. 
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CHAPTER  XCIX. 


LIABILITY    OF     CAEEIEES     FOE     INJUEIES     TO     PASSENGEES     THEOUGH 
DEFAULTS    OF     CONNECTING    LINES. 
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vires. 
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tracts with  connecting  car- 
riers. 

3352.  Carrier  not  liable  for  losses  or 

defaults  beyond  his  own  line 
in  the  absence  of  special 
contract. 
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by  private  agreement  among 
connecting  carriers  that 
each  shall  be  responsible  for 
his  own  defaults  only. 


Section 
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distinct  ownership  of  the 
connecting  lines  irrelevant. 

3359.  View  that  a  through  ticket  is 

a  distinct  contract  with  each 
carrier. 

3360.  Illustrations  of  this  doctrine. 

3361.  Carrier  doing  the  injury  liable 

under  this  doctrine. 

3362.  Responsibility    of    connecting 

carrier  for  representations 
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3363.  Necessity  of  showing  that  pas- 
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is  the  last  carrier  or  the 
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3368.  Cases  depending  upon  special 
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3369.  Where  there  Is  a  partnership 
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3371.  Status     of     passenger     in     a 

"through  car." 


§  3348.   The  English  Doctrine  as  to  the  Liability  of  Connecting 
Carriers.^ — ^At  the  outset,  it  may  be  well  to  refer  to  the  English  rule 


'This  section  is  cited  in  §  3361. 
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on  this  subject,  for  the  purpose  of  distinguishing  it  and  getting  it  out 
of  the  way.  That  rule  is,  that  where  a  contract  is  made  for  through 
transportation  by  one  of  several  connecting  lines  of  carriers,  a  sub- 
sequent carrier  is  not  responsible  to  the  passenger  for  the  loss  of  Ms 
baggage,  notwithstanding  it  appeared  that  it  came  into  his  possession, 
for  the  reason  that  there  is  but  one  contract,  and  that  with  the  first 
carrier  who  sold  the  through  ticket;  there  is  no  privity  between  the 
passenger  and  the  subsequent  carrier  in  whose  hands  the  baggage  was 
lost.^  But  it  is  settled  in  that  country  that  a  subsequent  carrier  is 
responsible  for  a  personal  injury  to  a  passenger  upon  its  train  under 
such  circumstances.  It  is  a  case  of  pure  tort.  A  company,  having 
invited  or  permitted  a  person  to  travel  on  their  train,  are  bound 
to  make  reasonable  provision  for  his  safety.^ 

§  3349.  Incorporated  Carriers  not  Bound  to  Carry  beyond  their 
own  Lines.* — Probably  no  adjudication  can  be  found  denying  the 
obvious  proposition  that  a  railway  or  other  corporation  which  has 
been  called  into  existence  by  the  Legislature  of  the  State,  for  the  pur- 
pose of  establishing  a  line  of  transportation  from  one  point  to  another 
within  the  State,  is  not  bound  to  enter  into  engagements  to  carry 
either  passengers  or  goods  beyond  its  designated  termini.  This  propo- 
sition is  universally  conceded  by  the  decisions.^ 

§  3350.  But  such  Contracts  not  Ultra  Vires. — In  early  cases  the 
question  was  frequently  mooted  whether  it  was  within  the  power  of 
an  incorporated  carrier  to  enter  into  an  engagement  to  transport  pas- 
sengers or  goods  beyond  the  terminus  of  its  own  line, — in  other  words, 
whether  it  was  competent  for  the  directors  or  managers  of  such  a 
company  to  involve  the  funds  of  their  stockholders  in  risks  and  liabili- 
ties of  this  character.  But  in  modern  decisions  this  power  is  gen- 
erally ascribed  to  railway  companies,  as  a  power  to  be  reasonably 
implied,  on  the  theory  of  its  being  necessary  to  convenient  traffic 
arrangements,  and  beneficial  to  the  public  that  the  power  should  be 
possessed," — even  where  the  extra  transit  must  be  made  in  whole  or 

^Mytton    V.    Midland    R.    Co.,    4  *This  section  is  cited  in  §§  2592, 

Hurl.  &  N.  615;  s.  c.  28  L.  J.  (Exch.)  3353. 

385.    See  an  intimation  to  the  same  "  Howard  v.  Chesapeake  &c.  R.  Co., 

effect  in  Kessler  v.  New  York  &c.  R.  25  Wash.  L.  Rep.  750;   s.  c.  11  App 

Co.,  61  N.  Y.  538;   s.  c.  7  Lans.   (N.  D.  C.  300;   Wolfe  v.  Lehigh  Valley 

Y.)  62.     Compare  Candee  v.  Pennsyl-  R.  Co.,  9  Kulp  (Pa.)  401. 

vanla    R.    Co.,    21    Wis.    582;    s.    c.  "  Railway  Co.  v.  McCarthy,  96  U.  S. 

Thomp.  Carr.  Pass.  419.  258;  Burtls  v.  Buffalo  &c.  R.  Co.,  24 

=  Berringer   v.    Great   Eastern   R.  N.  Y.  269;   Perkins  v.  Portland  &c, 

Co.,  L.  R.  4  C.  P.  Div.  163;  Foulkes  R.  Co.,  47  Me.  573;  s.  c.  74  Am.  Dec. 

V.  Metropolitan  District  R.  Co.,  L.  R.  507;   Chicago  &c.  R.  Co.  v.  Dumser, 

4  C.  P.  Div.  267.  161  111.  190;  s.  c.  43  N.  E.  Rep.  898" 

ofF'o-  c    ..    ilA  Til     A  ■««    no 


aff'g  s.  c.  60  111.  App.  93. 
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in  part  by  water.''  Elsewhere  such  contracts  have  been  held  valid, 
although  the  proposed  line  of  travel  extends  beyond  the  territorial 
limits  of  the  State  within  which  the  carrier  making  the  contract  is 
incorporated.* 

§  3351.  Such  Carriers  may  Make  Contracts  with  Connecting  Car- 
riers.— Prom  the  doctrine  of  the  preceding  section,  it  must  be  in- 
ferred that  an  implied  power  will  also  be  ascribed  to  railway  com- 
panies to  make  lawful  and  proper  contracts  with  connecting  carriers 
on  land  or  water,  with  the  view  to  securing  for  freight  and  passengers 
a  continuous  line  of  transportation,  commonly  called  a  "through 
line."  Such  contracts  preventing,  as  they  do,  the  delay  and  expense 
of  trans-shipment  at  particular  points  on  the  route  of  carriage,  tend 
greatly  to  the  public  convenience;  and,  therefore,  the  courts  discover 
no  reason  why  the  power  to  make  them  should  not  be  implied,  and 
why  its  exercise  should  not  be  favored.'  And  this  is  especially  so, 
where  the  charter  of  a  particular  railroad  corporation,  or  the  general 
laws  applicable  to  it,  manifest  an  intention  on  the  part  of  the  Legis- 
lature that  it  is  to  form  a  part  of  a  continuous  lipe  of  transporta- 
tion.^" For  the  purposes  of  this  doctrine,  a  bridge  over  a  river,  the 
principal  purpose  of  which  is  to  form  a  viaduct  for  the  passage  of 
railroad  trains,  is  regarded  as  a  railroad^  and  its  proprietors  as  a 
railroad  company,  within  the  meaning  of  statutes  authorizing  rail- 
road companies  to  make  contracts  with  other  such  companies  for  the 
purpose  of  securing  a  continuous  line  of  transportation.^^ 


'  Wheeler  v.  San  Francisco  &c.  R.  ties.    The  acquiescence  of  the  share- 
Co.,  31  Cal.  46;  s.  c.  89  Am.  Dec.  147.  holders  in  the  abuse  will  prevent  the 

'Gary  v.  Cleveland  &c.  R.  Co.,  29  interposition  of  such  a  plea:     Bissell 

Barb.    (N.  Y.)   35;    Candee  v.  Penn-  v.  Michigan  &c.  R.  Co.,  22  N.  Y.  258; 

sylvania  R.  Co.,  21  Wis.  582;   s.  c.  Buffett  v.  Troy  &c.  R.  Co.,  40  N.  Y. 

Thomp.   Carr.   Pass.   419;    Nashville  168. 

&c.  R.  Co.  V.  Sprayberry,  9  Heisk.  "  Chicago  &c.  R.  Co.  v.  Ayres,  140 
(Tenn.)  852;  s.  c.  1  Cent.  L.  J.  541.  111.  644;  s.  c.  30  N.  E.  Rep.  687; 
In  a  well  considered  case  before  the  Green  Bay  &c.  R.  Co.  v.  Union 
Court  of  Appeals  of  New  York,  Com-  Steamboat  Co.,  107  U.  S.  98.  Such 
stock,  C.  J.,  said  that  the  plea  of  contracts  will  be  specifically  en- 
ultra  vires,  according  to  its  just  forced  in  equity,  though  not  after 
meaning,  imports,  not  that  the  cor-  they  have  been  discontinued,  by  the 
poration  could  not,  and  did  not  in  action  of  the  parties  to  them:  An- 
fact,  make  the  unauthorized  con-  droscoggin  &c.  R.  Co.  v.  Androscog- 
tract,  but  that  it  ought  not  to  have  gin  R.  Co.,  52  Me.  417. 
made  it.  Such  a  defense,  therefore,  ^^  Pittsburgh  &c.  R.  Co.  v.  Keokuk 
necessarily  rests  upon  the  violation  &c.  Co.,  131  U.  S.  371;  Burke  v.  Con- 
of  a  trust  or  duty  toward  the  share-  cord  R.  Co.,  61  N.  H.  160. 
holders,  and  is  not  to  be  enter-  "  Pittsburgh  &c.  R.  Co.  v.  Keokuk 
tained  where  its  allowance  will  do  a  &c.  Co.,  131  U.  S.  371. 
greater  wrong  to  innocent  third  par- 


761 


3  Thorn  p.  Neg.J         carriers  of  passengers. 

§  3352.  Carrier  not  Liable  for  Losses  or  Defaults  beyond  his  Own 
Line  in  the  Absence  of  Special  Contract.^- — Since,  then,  a  carrier  is 
not  bound  to  carry  beyond  his  own  line  at  all,  though  he  may  agree  to 
do  so,  the  conclusion  is  undeniably  logical,  and  must  receive  universal 
assent,  that,  until  he  agrees  to  become  so,  he  is  not  liable  for  an  injury 
to  the  passenger  or  for  the  loss  of  his  baggage,  except  upon  his  own 
line.^^  The  doctrine  therefore  is  that  while  a  railway  company, 
selling  a  ticket  for  the  transportation  of  a  passenger  beyond  its  own 
line  of  road,  may  make  itself  responsible  for  the  entire  route, — ^yet 
ordinarily  the  mere  sale  of  a  ticket  over  successive  roads  does  not  im- 
port a  contract  with  the  selling  company  to  become  responsible  for 
the  carriage  of  the  passenger  beyond  its  own  line,  but  merely  implies 
that  the  seller  of  the  ticket  becomes  responsible  for  the  transportation 
of  the  passenger  over  its  own  line,  and  merely  sells  as  an  agent  of 
the  proprietors  of  the  other  roads,  the  coupon  tickets  applicable  to 
such  roads.^*  Under  this  doctrine,  the  corporation  owning  or  operat- 
ing the  connecting  line  is  not  the  agent  of  the  corporation  selling  the 
ticket  to  complete  the  transit,  but  is  a  principal,  and  the  corporation 
selling  the  ticket  is  its  agent.^^  The  difficulty  which  the  courts  en- 
counter consists  in  applying  this  indisputable  principle,  and  in  de- 
termining under  what  circumstances  a  carrier  does  agree  to  carry 
beyond  his  own  line,  and  to  assume  the  liabilities  attached  to  a  com- 
mon carrier  in  respect  of  connecting  lines ;  and  this  question  generally 
arises  upon  the  interpretation  of  through  passage  tickets  and  through 
bills  of  lading. 

§  3353.  Carrier  may  Stipulate  with  Passenger  against  Liability  for 
Defaults  of  Connecting  Lines.^" — The  carrier  being  under  no  public 
obligation  whatever  to  enter  into  an  engagement  with  an  intending 
passenger  to  carry  him  beyond  the  terminus  of  his  own  line,  it  fol- 
lows, on  grounds  which  are  indisputable,  that  if  he  does  enter  into 
such  an  engagement,  he  can  annex  to  it  any  stipulations,  not  in  them- 

"TMs  section  is  cited  in  §  3369.  371;  s.  c.  1  Miss.  Dec.  (No.  14)  105; 

"Mauritz  v.  New  York  &c.  R.  Co.,  10  Am.  &  Eng.  Rail.  Cas.  (N.  S.)  270; 

23  Fed.  Rep.  765;  Chicago  &c.  R.  Co.  23  South.  Rep.  187  (passenger  eject- 

V.  Dumser,  161  III.  190;   s.  c.  43  N.  ed   on   connecting  line — initial   car- 

E.  Rep.  698;   affg  s.  c.  60  111.  App.  rier  not  liahle,  but  connecting  car- 

93;  Koenke  v.  New  York  &c.  R.  Co.,  rier  liable). 

39  App.  Div.  (N.  Y.)  457;  s.  c.  57  N.  "Chicago  &c.  R.  Co.  v.  Dumser, 
Y.  Supp.  325;  Moore  v.  Missouri  &c.  161  111.  190;  s.  c.  43  N.  E.  Rep.  698; 
R.  Co.,  18  Tex.  Civ.  App.  561;  s.  c.  45  aft'g  s.  c.  60  111.  App.  93.  That  this 
S.  W.  Rep.  609;  Hartan  v.  Eastern  R.  doctrine  has  not  received  universal 
Co.,  114  Mass.  44;  Haggerty  v.  Flint  assent, — see  post,  §  3356. 
&c.  R.  Co.,  59  Mich.  366;  s.  c.  60  Am.  "'Pennsylvania  &c.  R.  Co.  v.  Con- 
Rep.  301;  26  N.  W.  Rep.  639;  Ala-  nell,  112  111.  295. 
bama  &c.  R.  Co.  v.  Holmes,  75  Miss.  "  This  section  is  cited  in  §  3381. 
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selves  unlawful,  which  he  deems  fit;  so  that  if  the  passenger  assents 
to  the  contract  as  a  whole,  he  will  be  bound  by  those  stipulations.  We 
accordingly  find,  as  already  seen,  that  the  courts  generally  concede 
that  an  incorporated  common  carrier,  in  making  a  through  contract 
of  transportation,  whether  of  persons  or  of  goods,  may  stipulate 
against  liability  for  losses  or  injuries  received  on  connecting  lines,  and 
may  limit  his  liability  to  his  own  line.^'^  Where  the  ticket,  sold  by 
a  railroad  company  to  a  point  on  a  connecting  line,  contained  a 
printed  statement  that,  in  the  sale  of  such  ticket,  the  company  acted 
as  agent  only,  for  roads  beyond  the  terminus  of  their  road,  and  as- 
sumed no  responsibility  therefor,  the  court  held  that  the  company 
was  not  liable  for  a  loss  of  baggage  occurring  upon  the  connecting 
line.^^  The  burden  of  proof  is  upon  the  defendant  to  show  that  the 
baggage  passed  out  of  his  custody  into  that  of  the  next  carrier  to 
whom  it  was  to  be  delivered,  before  the  loss  occurred.^'  The  fact 
that  a  railroad  company,  selling  a  through  ticket  over  its  own  and 
other  connecting  lines,  and  giving  a  through  check  for  baggage  to 
the  final  terminus  marked  on  such  ticket,  charges  for  extra  weight 
of  baggage  in  excess  of  one  hundred  pounds,  does  not  destroy  the  ex- 
emption from  responsibility  for  losses  on  connecting  lines,  created 
by  the  contract  imposed  in  the  ticket.^" 

§  3354,   Evidence  of  Passenger's  Assent  to  such  Stipulation. — 

Contracts  limiting  the  carrier's  liability,  and  the  effect  of  "carrier's 
notices,"  are  more  fully  discussed  in  other  parts  of  this  work,^^  and 
do  not  properly  belong  to  this  subject  any  further  than  as  affected 
by  the  peculiar  relations  growing  out  of  arrangements  for  through 
transportation.  In  some  jurisdictions,  the  defendant  must  show 
that  such  a  notice  or  stipulation  in  the  ticket  had  been  brought  home 

".4.Mte,  §  3349;  Texas  &c.  R.  Co.  v.  ed.    349    (case   of   a    return   ticket 

Smith    (Tex.   Civ.  App.),  24  S.  W.  which  had  to  be  stamped  and  bearer 

Rep.  565;  Gulf  &c.  R.  Co.  v.  Clarke,  identified  before  it  was  good  for  re- 

5  Tex.  Civ.  App.  547;  s.  c.  24  S.  W.  turn  passage,  there  being  no  agent 

Rep.  355;  Quimby  v.  Vanderbilt,  17  at  the  other  end   to  perform  this 

N.  Y.  306;  s.  c.  Thomp.  Carr.  Pass,  service).    Compare  Howard  v.  Ches- 

423;   Lessard  v.  Boston  &c.  R.  Co.,  apeake  &c.  R.  Co.,  25  Wash.  L.  Rep. 

69  N.  H.  648;  s.  c.  45  Atl.  Rep.  712;  750;  s.  c.  11  App.  D.  C.  300. 

Kerrigan  v.  Southern  &c.  R.  Co.,  81  "  Pennsylvania  R.  Co.  v.  Schwarz- 

Cal.  248;  s.  c.  41  Am.  &  Eng.  Rail,  enberger,  45  Pa.  St.  208. 

Cas.  28;  22  Pac.  Rep.  677;  Harris  v.  "Kent  v.  Midland  R.  Co.,  L.  R.  10 

Howe,  74  Tex.  534;   s.  c.  5  L.  R.  A.  Q.  B.  1;  s.  c.  44  L.  J.  (Q.  B.)  18;  23 

777;  39  Am.  &  Eng.  Rail.  Cas.  498;  Week.  Rep.  25. 

12  S.  W.  Rep.  224;  Bethea  v.  North-  ""  Gulf  &c.  R.  Co.  v.  Ions,  3  Tex. 

eastern  R.  Co.,  26  S.  C.  91;   s.  c.  1  Civ.  App.  619;   s.  c.  22  S.  W.  Rep. 

S.  E.  Rep.  372;  Peterson  v.  Chicago  1011. 

&c.  R.  Co.,  80  Iowa  92;   s.  c.  45  N.  ^  Ante,  §  3334.    As  to  stipulations 

W.  Rep.  573;    Mosher  v.  St.  Louis  in   telegraph    message   blanks,    see 

&c.  R.  Co.,  127  U.  S.  390;  s.  c.  32  L.  Vol.  II,  §  2417,  et  seq. 
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to  the  plaintiff's  knowledge  before  the  journey  began, — that  he  read  it 
before  the  cars  started.^^ 

§  3355.  In  what  Sense  a  Passage  Ticket  is  Evidence  of  such  Con- 
tract.— ^A  passage  ticket,  however,  is  not  a  contract,  but  rather  a  mere 
token  to  indicate  that  the  passenger  has  paid  his  fare.^^  Therefore, 
where  two  tickets  had  been  issued  to  a  passenger  from  New  York 
to  San  Francisco  via  the  Isthmus  of  Panama, — one  from  New  York 
to  Chagres,  and  the  other  from  Panama  to  San  Francisco, — parol 
evidence  was  held  to  be  admissible  to  show  that  there  was  one  entire 
contract  for  carriage.^*  In  Tennessee,  it  is  held  that  a  carrier  may 
bind  himself  by  a  contract  for  transportation  over  a  route  composed 
of  several  lines,  and  make  himself  responsible  for  safe  carriage  over 
the  entire  route;  but  this  will  not  be  considered  to  be  conclusively 
established  by  the  fact  of  the  sale  of  the  ticket  alone.^'^ 

§  3356.  Doctrine  that  Through  Ticket  or  Contract  Makes  the  Car- 
rier Liable  for  Defaults  of  Connecting  Lines.^'' — A  more  difficult 
question  is  what  implications  the  law  ought  to  raise  from  the  issuing 
of  a  through  ticket  or  the  making  of  a  through  contract  of  transporta- 
tion, accompanied  with  a  through  check  of  baggage,  where  the  ticket 
or  the  contract  is  silent  upon  the  question  whether  the  carrier  issuing 
it  shall  be  liable  for  the  defaults  of  the  connecting  lines  embraced  in  it. 
The  weight  of  judicial  authority  is  that  if  a  carrier  undertakes  to  carry 
a  passenger  and  his  baggage  to  a  certain  destination,  he  is  responsible 
for  his  safety  and  that  of  his  baggage,  as  carrier,  throughout  the  whole 
distance,  whether  the  franchise  and  means  of  conveyance  where  the 

^  Wilson  V.  Chesapeake  &c.  R.  Co.,  evidence  showing  that  it  contracted 
21  Gratt.  (Va.)  654.  Contra,  Burke  to  carry  plaintiff's  baggage  beyond 
V.  Southeastern  R.  Co.,  L.  R.  5  C.  P.  its  own  line  of  road:  Lessard  v. 
Div.  1;  s.  c.  28  Week.  Rep.  306;  20  Boston  &c.  R.  Co.,  69  N.  H.  648;  s.  c. 
Alb.  L.  J.  498.  Compare  Henderson  45  Atl.  Rep.  712.  For  the  corre- 
v.  Stevenson,  L.  R.  2  H.  L.  (Sc.  App.)  spending  rule  with  reference  to  stip- 
470.  In  an  action  against  a  carrier  to  ulations  in  telegraphic  message 
recover  the  value  of  baggage  lost  by  blanks, — see  Vol.  II,  §  2417,  et  seq. 
another  carrier,  the  evidence  showed  ^'  Quimby  v.  Vanderbilt,  17  N.  Y. 
that  defendant  sold  plaintiff  a  ticket  306;  s.  c.  Thomp.  Carr.  Pass.  423. 
having  coupons  for  each  road  over  ^''Van  Buskirk  v.  Roberts,  31  N. 
which  he  would  travel,  and  contain-  Y.  661.  See,  also,  Williams  v.  Van- 
ing  a  stipulation  that  "in  selling  derbilt,  28  N.  Y.  217;  s.  c.  29  Barb. 
this  ticket,  and  checking  baggage  (N.  Y.)  491;  Quimby  v.  Vanderbilt, 
thereon,  this  company  acts  only  as  17  N.  Y.  306;  s.  c.  Thomp.  Carr.  Pass, 
agent,  and  is  not  responsible  beyond  423;  Ward  v.  Vanderbilt,  4  Abb. 
its  own  line."  He  could  not  read,  App.  Dec.  (N.  Y.)  521. 
and  did  not  know  what  was  on  the  ==  Nashville  &c.  R.  Co.  v.  Spray- 
ticket.  It  was  held,  that  the  evi-  berry,  9  Helsk  (Tenn.)  852;  s.  c.  1 
dence  warranted  a  verdict  for  the  Cent.  L.  J.  541. 
defendant,   in   the   absence   of  any  ^''This  section  is  cited  in  §  3352. 
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injury  or  loss  occurs  be  owned  or  controlled  by  him  or  by  some  other 
carrier.  The  terms  of  his  contract  are  to  carry  the  passenger  through, 
and  the  law  holds  him  to  a  performance  of  it,  notwithstanding  the 
intervention  of  another  carrier  as  a  means  of  effecting  such  perform- 
ance.^' In  several  well-considered  cases  it  has  been  held  that  the 
issuing  of  a  ticket  over  other  roads  is  in  itself  sufficient  evidence  that 
the  carrier  so  doing  undertakes  to  carry  the  passenger  and  his  bag- 
gage through  to  the  terminus  indicated  upon  the  ticket.^^  Where  this 
doctrine  prevails,  the  connecting  carrier  is  deemed  to  act  as  agent  of 
the  initial  carrier  to  complete  the  transit ;  so  that  the  connecting  car- 
rier, when  the  loss  of  the  baggage  occurs,  is  entitled  to  claim  the 
benefit  of  any  stipulation  in  the  original  contract.^'  Thus,  a  railroad 
company  contracting  to  carry  an  excursion  party  by  a  special  train 
to  a  point  beyond  its  own  road,  becomes  liable  for  the  entire  transporta- 
tion ;  and  another  company  over  whose  road  it  passes,  and  the  agents 
of  the  latter  company,  become  pro  haec  vice  its  agents  in  such  trans- 
portation, for  whose  negligence  it  is  liable.^"  Where  this  doctrine 
prevails,  a  railroad  company  which  sells  a  ticket  to  a  point  beyond  its 
line  is  liable  for  injuries  to  the  passenger  caused  by  the  negligence 
of  those  in  charge  of  the  train  and  car  at  a  point  beyond  its  own  line 
to  which  the  passenger  was  carried  without  change  of  cars.^^  In  this 
line  of  thought,  it  has  been  reasoned  that  where  it  is  necessary  for  a 

"  Illinois  &c.  R.  Co.  v.  Copeland,  -^  Illinois  &c.  R.  Co.  v.  Copeland, 

24  111.  337;  Kent  v.  Midland  R.  Co.,  24  111.  337;  Kent  v.  Midland  R.  Co., 

L.  R.  10  Q.  B.  1;   s.  c.  44  L.  J.   (Q.  L.  R.  10  Q.  B.  1;  s.  c.  44  L.  J.  (Q.  B.) 

B.)    18;    31   L.   T.    (N.    S.)    430;    23  18;   31  L.  T.   (N.  S.)  430;   23  Week. 

Week.  Rep.  25;  Najac  v.  Boston  &c.  Rep.  25;  Najac  v.  Boston  &c.  R.  Co., 

R.  Co.,  7  Allen  (Mass.)  329;  Wilson  7  Allen  (Mass.)  329;  Wilson  v.  Ches- 

V.  Chesapeake  &c.  R.  Co.,  21  Gratt.  apeake  &c.  R.   Co.,   21  Gratt.    (Va.) 

(Va.)    654;    Ward   v.   Vanderbilt,    4  654;  Great  Western  R.  Co.  v.  Blake, 

Abb.  App.  Dec.  (N.  Y.)  521;  Williams  7  Hurl.  &  N.  986;  s.  c.  8  Jur.  (N.  S.) 

V.  Vanderbilt,  28  N.  Y.  217;  s.  e.  29  1013;   31  L.  J.  (Exch.)  346;  Cary  v. 

Barb.   (N.  Y.)  491;   Quimby  v.  Van-  Cleveland  &c.  R.  Co.,  29  Barb.    (N. 

derbilt,  17  N.  Y.  306;    s.  c.  Thomp.  Y.)    35;    Hart  v.   Rensselaer  &c.   R. 

Carr.  Pass.  423;    Great  Western  R.  Co.,  8  N.  Y.  37;  Weed  v.  Saratoga  &c. 

Co.  V.  Blake,  7  Hurl.  &  N.  986;  s.  c.  R.  Co.,  19  Wend.   (N.  Y.)  534;   Can- 

8  Jur.  (N.  S.)  1013;  31  L.  J.  (Exch.)  dee  v.  Pennsylvania  R.  Co.,  21  Wis. 
346;  Thomp.  Carr.  Pass.  403;  Hart  582;  s.  c.  Thomp.  Carr.  Pass.  419; 
v.  Rensselaer  &c.  R.  Co.,  8  N.  Y.  37;  Carter  v.  Peck,  4  Sneed  (Tenn.)  203. 
Weed  V.  Saratoga  &c.  R.  Co.,  19  ^  Aiken  v.  Wabash  R.  Co.,  80  Mo. 
Wend.  (N.  Y.)  534;  Candee  v.  Penn-  App.  8;  s.  c.  2  Mo.  App.  Rep.  576; 
sylvania  R.  Co.,  21  Wis.  582;  s.  c.  Omaha  &c.  R.  Co.  v.  Crow,  54  Neb. 
Thomp.  Carr.  Pass.  419;  Carter  v.  147;  s.  c.  74  N.  W.  Rep.  1066 
Peck,  4  Sneed  (Tenn.)  203;  Croft  v.  ("through  ticket"). 

Baltimore  &c.   R.   Co.,   1  McArthur  =»  Washington   v.   Raleigh   &c.   R. 

(D.  C.)   492;   Mytton  v.  Midland  R.  Co.,  101  N.  C.  239;  s.  c.  7  S.  E.  Rep. 

Co.,  4  Hurl.  &  N.  614;   s.  c.  28  L.  J.  789. 

(Exch.)  385;   Burnell  v.  New  York  "'Chollette  v.  Omaha  &c.  R.  Co., 

&c.  R.  Co.,  45  N.  Y.  184;  Buxton  v.  26  Neb.  159;  s.  c.  4  L.  R.  A.  135;  41 

Northeastern  R.  Co.,  L.  R.  3  Q.  B.  N.  W.  Rep.  1106. 

549;  Louisville  &c.  R.  Co.  v.  Weaver, 

9  Lea  (Tenn.)  38. 

765 


3  Thomp.  Neg.J         carriees  of  passengers. 

traveller,  in  going  from  one  place  to  another,  to  pass  over  the  con- 
necting lines  of  several  railroad  companies,  it  is  competent  for  either 
company  to  contract  with  him  for  the  transportation  of  himself 
and  baggage  for  the  whole  distance,  or  that  its  liability  shall  be  con- 
fined to  loss  or  damage  occurring  on  its  own  road ;  but  the  collection, 
by  such  contracting  carrier,  of  fare  in  advance  for  the  entire  journey, 
without  agreement  as  to  risks,  renders  it  liable  on  receipt  of  such 
traveller's  bag  gag  Bj  to  transport  it  safely  to  the  end  of  the  route,  and 
there  to  deliver  it  on  demand,  to  such  owner. '^ 

§  3357.  First  Carrier  not  Exonerated  by  Private  Agreement  among 
Connecting  Carriers  that  Each  shall  be  Responsible  for  his  Own  De- 
faults only. — Nor  can  a  carrier,  making  such  a  contract  for  carriage 
beyond  his  own  line,  free  himself  from  liability,  by  showing  an  agree- 
ment, not  brought  to  the  knowledge  of  the  passenger,  between  the 
various  carriers  whose  lines  constitute  the  route,  that  each  shall  be 
responsible  for  losses  and  injuries  occurring  on  his  part  of  the  line.^' 

§  3358.  Knowledge  of  Passenger  of  the  Distinct  Ownership  of  the 
Connecting  Lines  Irrelevant. — Where  the  contract  for  carriage  on  the 
route  is  entire,  the  liability  of  the  carrier  making  it  is  in  nowise  af- 
fected by  the  knowledge  of  the  passenger  of  the  distinct  ownership  of 
the  connecting  lines.^* 

§  3359.  View  that  a  Through  Ticket  is  a  Distinct  Contract  with 
each  Carrier. — The  foregoing  view,  however,  has  not  universally  pre- 
vailed. There  is  very  respectable  authority  for  the  rule  that  a 
through  ticket  over  several  distinct  lines  of  passenger  transportation, 
issued  in  the  form  of  several  tickets  on  one  piece  of  paper,  and  rec- 
ognized by  the  proprietors  of  each  line,  is  to  be  regarded  as  a  dis- 
tinct ticket  for  each  line ;  that  the  rights  of  the  passenger  purchasing 
such  a  ticket,  and  the  liabilities  of  the  proprietors  of  the  several  lines 
recognizing  its  validity,  are  the  same  as  if  the  purchase  had  been 

«=  Baltimore  &c.  R.  Co.  v.  Camp-  fact  that  the  roads  heyond  Omaha, 

bell,  36  Ohio  St.  647;   s.  c.  38  Am.  in    consideration    of    a    release    by 

Rep.  617.     Where  the  plaintiff  pur-  plaintiff  of  her  claim  against  them 

chased  of  the   defendant  a  coupon  made  a  reduction  in  the  price  of  her 

ticket  from  Memphis  to  San  Fran-  return  tickets,   did  not  affect  such 

Cisco,  and  the  defendant  gave  plain-  liability:     Louisville   &c.   R.   Co.   v. 

tiff  a  check  for  her  baggage  to  Oma-  Weaver,  9  Lea  (Tenn.)  38. 

ha,  and  such  baggage  was  lost  be-  ^  Wilson  v.  Chesapeake  &c.  R.  Co., 

tween    Memphis    and    Omaha,    but  21  Graft.  (Va.)  654;  Little  v.  Dusen- 

after   leaving  defendant's  road, — it  berry,  46  N.  J.  L.  614. 

was  held,  that  the  defendant  was  =*  Carter  v.  Peck,  4  Sneed  (Tenn.) 

liable  for  such  loss,  and  that  the  203. 
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made  at  the  ticket  of3Eice  of  each  line  respectively.'"  ''The  theory 
that  the  company  selling  the  ticket  shall  be  held,  from  this  alone, 
to  have  actually  contracted  to  carry  the  passengers  over  roads  besides 
its  own,  and  that  the  owners  of  the  other  roads  are  but  the  agents  of 
the  .first  to  carry  out  the  contract,  seems  to  us  to  be  an  arbitrary  as- 
_  sumption,  a  sort  of  legal  fiction,  and  contrary,  in  some  cases  at  least, 
to  the  truth  of  the  case.  Assuming  that,  in  fact,  the  diflierent  lines 
of  road  are  separate  and  distinct,  and  owned  and  controlled  by  differ- 
ent companies  with  different  agents  and  officers,  and  that  there  is  no 
contract  or  privity  between  them,  in  regard  to  carrying  passengers  ex- 
cept the  arrangement  to  sell  through  tickets,  and  that  these  facts  ap- 
pear in  proof, — shall  the  fact  that  the  first  company,  with  the  author- 
ity of  the  others,  issues  and  sells  the  tickets,  be  held  of  itself  to  estab- 
lish exactly  what  may  be  contrary  to  the  truth;  i.  e.,  that  the  other 
companies  are  but  the  agents  and  servants  of  the  first  P"^" 


==  Knight  V.  Portla;ad  &c.  R.  Co., 
56  Me.  235;  Furstenheiiii  v.  Mem- 
phis &c.  R.  Co.,  9  Heisk.  (Tenn.) 
238;  Nashville  &c.  R. ,  Co.  V.  Spray- 
berry,  9  Heisk.  (Tenn.)  852;  s.  c. 
1  Cent.  L.  J.  541;  Hood  v.  New  York 
&c.  R.  Co.,  22  Conn.  1. 

"McFarland,  J.,  in  Nashville  &c. 
R.  Co.  V.  Sprayberry,  9  Heisk. 
(Tenn.)  852,  858;  s.  c.  1  Cent.  L.  J. 
541.  In  giving  the  opinion  of  the 
court  on  a  subsequent  appeal  in  the 
same  case,  the  same  learned  judge 
repeated  this  language,  and  added: 
"The  extent  and  termini  of  great 
railway  lines,  owned  and  operated 
by  companies  incorporated  by  pub- 
lic laws,  may  be  supposed  to  be 
known,  at  least  in  general,  to  per- 
sons of  ordinary  intelligence,  when 
they  purchase  tickets  to  travel  over 
them,  especially  when  this  is  shown 
by  the  tickets  themselves.  The  sys- 
tem of  selling  through  tickets  is  one 
of  great  importance  and  convenience 
to  travellers,  as  it  avoids  trouble,  be- 
sides securing,  in  some  instances, 
lower  rates.  The  theory  that  the 
company  selling  the  ticket  shall  be 
held,  from  this  alone,  to  have  ac- 
tually contracted  to  carry  the  pas- 
senger over  roads  besides  its  own, 
and  that  the  owners  of  the  other 
roads  are  but  the  agents  of  the  first 
to  carry  out  the  contract,  seems  to 
us  to  be  an  arbitrary  assumption,  a 
sort  of  legal  fiction,  and  contrary,  in 
some  cases  at  least,  to  the  truth  of 
the  case.  Assuming  that,  in  fact,  the 
different  lines  of  road  are  separate 


and  distinct  and  owned  and  con- 
trolled by  different  companies,  with 
different  agents  and  officers,  and 
that  there  is  no  contract  or  privity 
between  them  in  regard  to  carrying 
passengers,  except  the  arrangement 
to  sell  through  tickets,  and  that 
these  facts  appear  in  proof, — shall 
the  fact  that  the  first  company,  with 
the  authority  of  the  others,  issues 
and  sells  the  tickets,  be  held  of  it- 
self to  establish  exactly  the  con- 
trary to  the  truth,  that  the  other 
companies  are  but  the  agents  and 
servants  of  the  first?  *  *  «  to  al- 
low this-  of  itself  to  establish  this 
arbitrary  conclusion,  against  the 
truth,  would  be  to  attach  unjust  re- 
sponsibility upon  the  company  sell- 
ing the  ticket.  We  are  of  opin- 
ion that  in  such  cases  the  company 
selling  the  ticket  shall  be  regarded 
as  the  agent  of  the  other  lines,  when 
the  tickets  themselves  impart  this, 
and  nothing  else  appears,  and  the 
purchaser  may  well  understand 
with  whom  the  contract  is  made 
and  who  is  bound  for  its  perform- 
ance. Of  course,  the  company  sell- 
ing the  tickets  may,  by  contract, 
either  expressed  or  to  be  fairly  im- 
plied from  its  acts,  bind  itself  to  be 
responsible  for  the  entire  route;  but 
this  sTiould  not  be  held  conclusively 
established  from  the  sale  of  the 
tickets  alone;  nor  should  it  be  held 
to  throw  upon  the  defendant  the 
onus  of  proving  that  it  expressly 
limited  its  liability.  If  a  partner- 
ship in  fact  appear,  the  case  would 
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§  3360.  Illustrations  of  this  Doctrine. — The  defendant,  a  railroad 
company,  sold  a  through  ticket  from  New  Haven  to  Collinsville. 
Their  road  extended  no  further  than  Farmington,  which  was  five 
miles  distant  from  Collinsville.  From  Farmington  to  Collinsville, 
passengers  were  carried  by  a  line  of  stages,  in  one  of  which  the  injury 
complained  of  happened.  The  railroad  company  advertised  that  the 
stages  connected  with  the  trains  at  Farmington.  The  whole  fare 
from  New  Haven  to  Collinsville  was  generally  paid  to  the  railroad 
company,  and  the  conductor's  through  checks  were  honored  by  the 
stage  line.  The  stage  managers,  too,  sold  tickets  through  from  Col- 
linsville to  New  Haven,  which  were  honored  on  the  defendant's  train 
and  taken  up.  Once  a  month,  accounts  were  settled  between  the  two 
lines.  The  court  held  this  insufficient  evidence  of  an  undertaking  on 
the  part  of  the  defendant  to  carry  the  plaintiff  through  to  Collins- 
ville.'^ A  case  in  Michigan  tends  to  support  the  foregoing,  though  not 
exactly  in  point.  There,  a  ticket  from  Buffalo  to  Detroit,  in  two 
parts, — one  from  Buffalo  to  Stratford  in  Canada,  and  the  other  from 
Stratford  to  Detroit, — printed  on  the  same  piece  of  paper,  in  coupon 
form,  was  held  to  form  two  separate  and  distinct  contracts  and  vouch- 
ers for  separate  journeys.  Therefore,  a  delay  at  Stratford  of  two 
months,  before  using  the  second  ticket,  was  held  not  to  affect  the 
validity  of  such  ticket.^* 

§  3361.    Carrier  Doing  the  Injury  Liable  under  this  Doctrine. — 

Under  either  of  the  foregoing  doctrines,  the  carrier  through  whose 
negligence  the  injury  actually  occurs  will  be  liable  to  the  passenger, 
and  he  will  not  be  remitted  to  an  action  against  the  first  carrier  vsdth 
whom  he  made  the  contract ;  and  this  on  the  doctrine  that  the  contract 
of  transportation  is  a  several  contract  with  each  carrier,  and  hence  the 
passenger  is  in  privity  of  contract  with  the  carrier  doing  the  in- 
jury,**' — a  doctrine  which  satisfies  the  English  rule  elsewhere  stated  ;*" 
whereas,  on  the  theory  that  the  contract  is  the  contract  of  the  first  car- 
rier, and  that  the  connecting  carriers  are  his  agents,  it  is  equally 
true  that  each  connecting  carrier  assumes  the  duty  of  transporting 

be  different:"     Nashville  &o.  R.  Co.  sengers  from  tlie  station,  the  com- 

V.  Sprayberry,  8  Baxt.   (Tenn.)  341,  pany  selling  a  ticket  for  the  purpose, 

346.  it  was  held  that  the  company  was 

^  Hood  V.  New  York  &c.  R.  Co.,  not  liable  to  a  passenger  on  the  om- 

22  Conn.  1.  nibus  for  an  injury  caused  by  the 

=" Brooke  v.  Grand  Trunk  R.  Co.,  driver's  negligence:     Poole  v.  Dela- 

15  Mich.  332.     See,  also,  Kessler  v.  ware  &c.  R.  Co.,  35  Hun  (N   Y )  29 

New  York  &c.  R.  Co.,  61  N.  Y.  538;  s.  '^  Keep  v.  Indianapolis  &c.  R   Co ' 

c.  7Lans.  (N.  Y.)  62.     Where  a  rail-  9  Fed.  Rep.  625;  s.  c.  3  McCrary  (u! 

road     company     and     an     omnihus  S.)  208. 

driver  entered   into   an   agreement,  '°  Ante,  §  3348. 
whereby  the  latter  transported  pas- 
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the  passenger  safely,  which  is  a  public  duty,  for  a  breach  of  which, 
an  action  in  the  nature  of  an  action  for  a  tort  may  be  maintained.*^ 
The  English  doctrine  that  there  is  no  privity  in  such  cases  between 
the  purchaser  of  the  ticket  and  the  carrier  other  than  the  one  from 
whom  he  purchased  it,  has  never  been  adopted  in  this  country.  It 
could  not  reasonably  be;  for  the  liability  of  a  carrier  for  injuries 
to  his  passenger  does  not  depend  merely  upon  contract,  but  may 
arise  where  there  is  no  contract  of  carriage,  as  where  the  passen- 
ger is  a  gratuitous  passenger,  on  board  the  carrier's  vehicle  by  license 
or  sufferance.*^  The  foundation  of  the  obligation  is  the  duty  which 
is  raised  by  the  fact  that  the  carrier  has  a  human  being  in  his  cus- 
tody, and  is  hence  bound  to  use  that  degree  of  care  and  prudence  which 
the  circumstances  reasonably  put  upon  him,  to  the  end  that  such 
human  being  shall  not  be  injured  while  so  in  his  custody.  Whatever 
may  be  the  correct  theory  concerning  the  liability  of  the  carrier  sell- 
ing a  through  ticket  over  several  connecting  lines,  there  would  seem 
to  be  no  doubt  about  the  responsibility  of  one  of  the  intervening 
carriers  for  an  injury  received  upon  its  line,  caused  by  the  negligence 
of  its  servants.*^  The  contract  created  between  a  railroad  company 
and  a  purchaser  of  one  of  its  tickets,  and  the  rights  and  liabilities  of 
the  parties  to  such  contract,  are  the  same,  whether  the  ticket  is  pur- 
chased at  one  of  the  company's  stations,  or  at  a  station  of  a  contiguous 
railroad,  or  of  any  other  authorized  agent  of  the  company.** 

§  3362.  Responsibility  of  Connecting  Carrier  for  Representations 
of  Carrier  Selling  the  Ticket. — If  the  initial  carrier,  in  selling  a 
ticket  over  its  own  and  a  connecting  line,  acts  as  agent  of  the  connect- 
ing line,  then  the  corporation  ow'ning  or  operating  the  connecting 
line  becomes  responsible,  on  a  well-settled  principle,  for  the  misrep- 
resentations of  the  initial  carrier,  made  to  the  passenger,  as  to  matters 
embraced  within  the  contract  of  carriage  over  the  connecting  line,  such 
as  the  movement  and  stopping  points  of  the  train  on  that  line;  but 
this  responsibility  is  confined  to  representations  made  at  the  time 
of  the  sale  of  the  ticket,  and  in  view  of  the  contract  embraced  therein, 
and  does  not  extend  to  representations  made  to  the  intending  passen- 

"Ante,  §  3263.  Boston  &c.  R.  Co.,  9  Cusi.   (Mass.) 

«  Philadelphia  &c.  R.  Co.  v.  Derby,  24. 

14  How.  (U.  S.)  468,  486;  Steamboat  "'Schopman  v.  Boston  &c.  R.  Co., 

New  World  v.  King,  16  How.  (U.  S.)  9  Cush.  (Mass.)  24;  Chicago  &c.  R. 

469.  Co.  V.  Fahey,  52  111.  81;   Glasco  v. 

"Johnson  v.  West  Chester  &c.  R.  New  York  &c.  R.  Co.,  36  Barb.   (N. 

Co.,   70   Pa.   St.   357;    Schopman   v.  Y.)  557. 
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ger  by  the  seller  of  the  ticket  several  weeTcs  before  its  purchase,  and 
not  referred  to  at  the  time  when  the  purchase  is  made."^ 

§  3363.  Necessity  of  Showing  that  Passenger's  Baggage  Came  into 
the  Hands  of  the  Carrier  who  is  Sued.*" — Unless  the  connecting  car- 
riers occupy,  as  towards  the  public,  the  relation  of  partners  or  joint 
contractors"  it  is  absolutely  necessary  to  allege  and  prove  that  the 
lost  baggage  came  into  the  hands  of  the  carrier  against  whom  the  ac- 
tion is  brought.*^  In  order  to  support  a  recovery  for  lost  baggage, 
it  is  not  enough  to  prove  the  bare  fact  that  it  came  into  the  possession 
of  the  carrier  against  whom  the  action  is  brought,  excluding  possible 
cases  where  it  is  sought  to  charge  him  as  an  ordinary  bailee;  but  it 
must  appear  that  he  received  it  under  a  contract  for  its  carriage, 
made  either  directly  with  the  passenger  or  through  the  first  carrier 
on  the  connecting  line,  in  the  shape  of  a  through  passage  ticket,  or 
in  some  other  mode.*^ 

§  3364.  Evidence  to  Prove  such  Fact. — What  is  sufficient  evidence 
to  show  that  the  baggage  came  into  the  possession  of  the  carrier  must. 


*"  Atchison  &c.  R.  Co.  v.  Cameron, 
66  Fed.  Rep.  709. 

*«  This  section  is  cited  In  §§  3366, 
3429. 

"Post,  §  3369;  Felder  v.  Columbia 
&c.  R.  Co.,  21  S.  C.  35;  s.  c.  53  Am. 
Rep.  656. 

«  Kessler  v.  New  York  &c.  R.  Co., 
61 N.  Y.  538;  s.  c.  7  Lans.  (N.  Y.)  62; 
McCormick  v.  Hudson  River  R.  Co., 
4  B.  D.  Smith  (N.  Y.)  181;  Chicago 
&c.  R.  Co.  V.  Fahey,  52  III.  81;  Fair- 
fax V.  New  York  &c.  R.  Co.,  5  Jones 
&  Sp.  (N.  Y.)  516;  Felder  v.  Colum- 
bia &c.  R.  Co.,  21  S.  C.  35;  s.  c.  53 
Am.  Rep.  656. 

*"  Thus,  a  passenger  purchased  a 
ticket  at  Montreal  from  the  agent  of 
the  Grand  Trunk  Railway  Company, 
which,  on  its  face,  purported  to 
carry  him  to  New  Yorfoby  the  con- 
necting lines  of  the  Grand  Trunk 
Railway,  Plattsburg  and  Montreal 
Railroad,  Champlain  Transportation 
Company,  and  the  People's  Line  of 
Steamboats.  At  Montreal  his  bag- 
gage was  checked  by  checks  which 
did  not  purport  to  be  checks  of  the 
New  York  Central  and  Hudson 
River  Railroad  Company,  the  de- 
fendant. He  came  to  New  York  via 
the  People's  Line  of  Steamboats,  and 
not  by  the  defendant's  line  of  rail- 
way. At  Troy,  the  carrier  who  had 
brought  him  from  Whitehall  deliv- 
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ered  his  baggage  to  the  train  bag- 
gage master  of  the  defendant,  which 
company  brought  his  baggage  to 
New  York.  A  passenger  agent  of 
the  Grand  Trunk  Railway  Company 
testified  that  his  company  was  in 
the  habit  of  checking  baggage 
through  to  New  York  under  some 
arrangement  with  the  connecting 
lines;  that  the  baggage  was  checked 
by  a  check  which  indicated  that  it 
was  issued  by  neither  of  the  lines 
between  New  York  and  Albany, 
which  were  the  defendant's  and  the 
People's  Line  of  Steamboats;  that  it 
might  come  by  either  of  these  lines, 
and  that  the  passenger  might  come 
by  one  of  these  lines  and  his  bag- 
gage by  the  other.  The  court  held 
that  this  evidence  was  not  sufficient 
to  establish  an  arrangement  between 
the  Grand  Trunk  Railway  Company 
and  the  defendant,  that  the  latter 
should  carry  the  baggage  of  a  pas- 
senger who  had  not  paid  his  pas- 
sage on  the  line  of  the  defendant; 
that  there  was  no  contract  between 
the  defendant  and  the  passenger, 
either  directly  or  through  the  Grand 
Trunk  Railway  Company,  for  the 
carriage  of  his  baggage,  and  that 
they  were  not  liable  as  carriers  for 
its  loss:  Fairfax  v.  New  York  &c. 
R.  Co.,  5  Jones  &  Sp.  (N.  Y.)  516. 
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to  a  very  great  extent,  depend  upon  the  facts  of  each  case.  Proof 
that  a  passenger  riding  on  a  through  ticket  from  New  York  City 
to  Junction  City,  in  Kansas,  by  way  of  the  Hannibal  and  St.  Joseph 
Eailroad  and  the  Kansas  Pacific  Eailway,  delivered  at  Kansas  City 
to  the  baggage  master  of  the  Kansas  Pacific  Eailway  Company,  who 
was  the  agent  of  both  railroad  companies,  certain  checks  of  the  Han- 
nibal and  St.  Joseph  Eailroad  for  baggage  belonging  to  him,  with 
the  understanding  that  it  should  be  forwarded  from  Kansas  City  to 
Junction  City  by  the  Kansas  Pacific  Eailway,  was  considered  some 
evidence  to  show  that  the  Kansas  Pacific  Eailway  Company  received 
the  baggage,  and  therefore  competent  evidence  to  go  to  the  jury  for 
that  purpose,  with  other  evidence  in  the  case  tending  to  prove  the 
same  fact."""  In  another  case,  the  check  of  the  company,  and  a  de- 
livery of  a  part  of  the  baggage  at  the  end  of  their  line,  were  consid- 
ered suflacient  to  show  a  delivery  of  all  the  baggage  into  their  pos- 


§  3365.  Evidence  to  Exonerate  the  Carrier  after  such  Fact 
Proved. — Of  course,  one  of  a  line  of  carriers  into  whose  hands  the 
baggage  of  a  passenger  has  come  may  relieve  himself  of  responsibility, 
by  showing  that  he  delivered  it  to  the  next  carrier  over  whose  line 
it  was  intended  to  go.  Evidence  of  the  defendant's  clerk,  that,  in  the 
usual  course  of  business  on  the  road,  if  a  trunk  was  not  delivered  to 
the  next  carrier,  it  was  always  brought  back  to  the  defendant's  office ; 
that  he  knew  of  no  such  occurrence  during  the  month  in  which  the 
loss  occurred ;  that  the  baggage  agents  on  board  the  defendant's  boate, 
made  lists  of  the  through  baggage  delivered  by  them  to  the  connect- 
ing line,  and  that  these  lists  were  not  preserved, — was  held  insufficient 
to  show  a  delivery  to  the  next  carrier'  any  presumption  that  could 
arise  from  these  facts,  would  be  repelled  by  one  equally  as  strong 
in  favor  of  the  succeeding  carrier. ^^ 

§  3366.  When  the  Last  Carrier  is  Held  Responsible. — Unless  there 
is  a  joint  contract  of  carriage,^^  the  sound  conclusion  would  seem  to 
be  that  where  baggage  is  delivered  to  the  first  carrier  on  an  ordinary 
coupon  ticket  entitling  the  passenger  to  a  transit  over  several  lines, 
and  is  checked  by  the  first  carrier  to  its  final  destination,  and  is  never 
there  delivered  by  the  last  carrier,  the  passenger  must,  in  order  to 
recover  for  its  loss,  either  proceed  against  the  first  carrier  with 

"Kansas  Pacific  R.   Co.  v.   Mon-  "^^ Baltimore  Steam  Packet  Co.  v. 

telle,  10  Kan.  119.  Smith,  23  Md.  402. 

"McCormick  v.  Hudson  River  R.  '^'Post,  §  3369. 
Co.,  4  B.  D.  Smith  (N.  Y.)  181. 
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■whom  he  made  the  contract,  or  else  take  the  pains  to  trace  the  bag- 
gage and  ascertain  upon  whose  line  it  was  lost,  and  sue  that  carrier 
for  his  own  particular  default.  We  find,  however,  a  holding  to  the 
effect  that  in  such  a  case  the  passenger  may  maintain  an  action 
against  the  last  carrier.^*  But  where,  at  the  end  of  the  entire  transit, 
the  baggage  is  delivered  by  the  last  carrier  to  the  passenger,  though 
in  a  broken  or  damaged  condition,  or  a  portion  of  it  missing,  the 
governing  principle  is  difEerent;  for  here,  the  fact  that  the  last  car- 
rier delivers  the  baggage  to  the  passenger  is  proof  that  such  carrier 
received  it;  and  when  the  last  carrier  delivers  it  in  a  broken  and 
damaged  condition,  then,  under  the  operation  of  the  maxim  Res  ipsa 
loquitur^  it  devolves  upon  such  carrier  to  produce  evidence  exonerat- 
ing himself  by  showing  that  he  received  it  from  the  preceding  car- 
rier in  the  condition  in  which  he  delivered  it.^^  This  conclusion 
rests  upon  the  premise  that  the  burden  of  proof  is  the  necessity  of 
proof;  and  that,  as  the  passenger,  from  the  very  nature  of  the  case, 
can  not,  in  general,  produce  evidence  to  show  that  his  broken,  dam- 
aged or  depleted  trunk  came  into  the  hands  of  the  last  carrier  in  good 
condition, — it  devolves  on  the  last  carrier  to  show  that  he  delivered  it 
in  the  same  condition  in  which  he  received  it.'^"  The  principle  that 
if  the  terminal  carrier  delivers  the  baggage  in  a  damaged  condition, 
that  carrier  must  exonerate  itself  or  make  good  the  loss,  works  to 
exonerate  an  intermediate  carrier,  to  the  extent  that,  where  the  bag- 
gage is  shown  to  have  been  in  good  condition  when  delivered  to  the 
intermediate  carrier,  but  damaged  when  delivered  at  the  destination, 
it  does  not  devolve  on  the  intermediate  carrier,  in  the  absence  of  any 
special  contract  or  arrangement  between  the  two  carriers,  to  show 
that  it  was  in  good  condition  when  delivered  to  the  last  carrier." 
In  other  words,  the  mere  fact  that  it  was  damaged  when  delivered 
by  the  final  carrier  is  not  presumptive  evidence  that  it  was  damaged 
by  any  intermediate  carrier;  but,  in  conformity  with  what  has  al- 
ready been  stated,"**  in  order  to  charge  any  intermediate  carrier,  in 
the  absence  of  a  joint  contract  among  the  carriers,  or  of  some  other 
special  contract  in  virtue  of  which  he  may  be  charged, — it  is  necessary 
to  show  that  the  baggage  came  into  his  custody  in  good  condition. 

§  3367.   Whether  a  Transfer  Company  is  the  Last  Carrier  or  the 
Agent  of  the  Last  Carrier. — There  is  a  more  or  less  doubtful  holding 

"  Savannah   &c.   R.   Co.   v.    Mcln-  »'  Montgomery  &c.  R.   Co.  v.   Cul- 

tosh,  73  Ga.  532.  ver,  75  Ala.  587;   s.  c.  51  Am.  Rep. 

™Lee  Lin  v.  Terre  Haute  &c.  R.  483. 

Co.,  10  Mo.  App.  125.  ''Ante,  §  3363. 

"Lee  Lin  v.  Terre  Haute  &c.  R. 
Co.,  supra. 
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to  the  effect  that  a  railroad  corporation  does  not  discharge  its  con- 
tract with  a  passenger  to  deliver  his  trunk  at  the  termination  of  the 
transit,  until  it  has  made  an  actual  delivery  at  the  end  of  the  route 
to  the  holder  of  the  check ;  but  that  if  it  delivers  it  to  an  intermediate 
corporation — we  will  say  to  one  of  the  ordinary  cUy  transfer  com- 
panies— to  effect  this  delivery,  then  that  corporation  becomes  in  law 
its  agent,  for  the  purpose  of  making  such  delivery.^' 

§  3368.  Cases  Depending  upon  Special  Circumstances. — A  passen- 
ger stopped  over  night  at  a  town  where  the  depot  was  used  by  the 
railroad  company  which  brought  her  there,  and  also  by  another  com- 
pany which  took  her  away  in  the  morning.  Before  her  departure 
on  the  second  train,  she  gave  her  trunk  check  to  an  employe  of  the 
first  company,  who  agreed  to  put  the  trunk  in  proper  position  for 
transportation.  It  did  not  get  aboard  the  train,  and  was  lost.  It 
was  held  that  the  railroad  company  which  brought  her  to  town  was 
liable  for  the  value  of  trunk  and  contents.^" 

§  3369.  Where  there  is  a  Partnership  or  Joint  Undertaking  be- 
tween Two  or  More  Carriers."^ — In  some  instances,  the  running  ar- 
rangements of  carriers  have  amounted  in  effect  to  partnerships,  and 
each  has  therefore  been  held  liable  for  the  torts  as  well  as  contracts  of 
the  others  in  the  conduct  of  their  common  business.  Thus,  A  and  B 
were  jointly  interested  in  the  profits  of  a  common  stage  line,  but,  by 
a  private  agreement  between  themselves,  each  undertook  the  conduct- 
ing and  management  of  the  coach  with  his  own  driver  and  horses 
for  specified  distances.  In  an  action  against  one  of  them  for  a  negli- 
gent injury,  the  court  held  that,  notwithstanding  this  private  agree- 
ment, they  were  jointly  liable  for  the  conduct  of  their  drivers  through- 
out the  whole  distance;  and  hence,  that  an  averment  that  the  injury 
was  occasioned  by  the  negligence  of  A,  against  whom  the  action  was 
brought,  was  supported  by  proof  that  the  driver  was  actually  em- 

^  Lee  Lin  v.  Terre  Haute  &c.  R.  thieves  of  Lee  Lin's  money.    If  the 

Co.,  10  Mo.  App.  125.    This  was  one  transfer  company  was  the  terminal 

of  the  earliest  opinions  written  by  carrier,  the  doctrine  on  which  the 

the  author,  after  he  became  a  judge,  court     proceeded      {ante,      §  3366) 

He  felt  rather  vain  over  it  at  the  would  have  required  the  action  to 

time,  although  he  did  not  succeed  be  brought  against  that  company, 

in  convincing  the  able  counsel  for  and  would  have  cast  the  burden  on 

the  railway  company  that  the  case  that  company  of  proving  that  the 

was    rightly    decided.    Afterwards,  baggage  came  into  its  hands  in  the 

according  to  newspaper  reports,  the  state  in  which  it  delivered  it  to  the 

servants   of   the   transfer   company  passenger. 

were    detected    in    the    practice    of  '"Rome  &c.  R.  Co.  v.  Wimberly, 

rifling  the  baggage  of  other  passen-  75  Ga.  316;  s.  c.  58  Am.  Rep.  468. 

gers,   and   there   is   little   room   to  "  This  section  is  cited  In  §§  3363, 

doubt    that    they    were    the    real  3366. 

773 


3  Tliomp.  Neg.]         carriers  of  passengers. 

ployed  by  B  in  conducting  the  coach  for  his  own  stage."^  But  in 
order  to  produce  a  common  liability  against  each  and  all  the  carriers 
for  injuries  occurring  anywhere  along  the  line  of  transportation,  the 
arrangement  must  be  really  a  partnership,  with  the  incident  of  com- 
munity of  profit  or  loss.  The  ordinary  running  arrangements  of 
connecting  lines,  where  several  companies  constitute  a  through  line, 
and  fare  received  for  through  tickets  is  accounted  for  by  the  first 
company  to  the  other  companies  according  to  a  tariff  established  by 
each  company  for  itself  (there  being  no  division  of  profits  or  losses), 
do  not  in  any  sense  constitute  a  partnership  involving  joint  liability."' 
The  sale  of  a  through  ticket  over  the  route  formed  by  the  connecting 
lines  of  several  railroad  companies,  and  the  checking  of  baggage  to  the 
end  of  the  route,  without  other  evidence  of  the  relations  between  the 
companies,  or  of  the  basis  upon  which  through  business  was  done  by 
them,  fails  to  show  such  a  community  of  interest  as  would  make  them 
partners  inter  sese,  or  as  to  third  persons ;  nor  will  such  action  make 
the  last  carrier  liable  for  the  negligence  of  the  contracting  carrier, 
or  of  any  other  carrier  in  the  combination."*  Nor  will  the  appoint- 
ment of  a  common  agent  at  each  end  of  the  route,  to  receive  the  fare 
and  give  through  tickets,  constitute  them  partners  as  to  the  passen- 
gers who  purchase  through  tickets,  so  as  to  render  each  one  liable 
for  losses  occurring  on  any  portion  of  the  line."^  In  case  of  a  loss 
or  injury,  the  company  selling  the  through  ticket  may  be  sued  on  its 
contract  for  through  carriage."" 

§  3370.    New  Contract  not  Proved  by  a  Re-Checking  of  Baggage. — 

The  fact  that,  at  some  point  on  the  passenger's  journey,  his  baggage 
is  re-checked,  will  not  operate  as  a  new  contract  for  its  carriage  from 
that  point :  it  must  be  considered  to  have  been  done  in  pursuance  of 
the  original  undertaking."' 

'"Waland  v.  Elkins,  1  Stark.  272.  &c.  R.  Co.,  1  McArthur  (D.  C.)  492. 

See,  also,  Bostwick  v.  Champion,  11  In  New  York,  in  a  case  against  two 

Wend.  (N.  Y.)  571;  s.  c.  aflBrmed  in  carriers   who   formed   a   connecting 

18  Wend.  (N.  Y.)  175;  Cole  v.  Good-  line,  to  enforce  a  joint  liability  for 

win,   19   Wend.    (N.   Y.)    251;    Rail-  an  injury  to  a  passenger,  the  defend- 

road  Co.  v.  Harris,  12  Wall.  (U.  S.)  ants  admitted  that  their  relations  to 

65.  each  other  were  fixed  by  written  con- 

»» Croft  V.  Baltimore  &c.  R.  Co.,  1  tracts,  but  refused  to  ■produce  the 

McArthur  (D.  C.)  492.  papers.     It  was  held  that  "every  in- 

°*  Atchison  &c.  R.  Co.  v.  Roach,  35  ference    warranted     by    the     facts 

Kan.  740.     See,  also,  Felder  v.   Co-  should  be  indulged  against  them," 

lumbia  &c.  R.  Co.,  21  S.  C.  35;  s.  c.  and  a  verdict  against  them  was  sus- 

53  Am.  Rep.  656.  tained:     Wylde  v.  Northern  R.  Co., 

»=  Croft  v.  Baltimore  &c.  R.  Co.,  1  53  N.  Y.  156. 
McArthur  (D.  C.)  492.  »«Candee  v.  Pennsylvania  R.  Co., 

"Ante,  §  3352;  Croft  v.  Baltimore  21  Wis.  582;  s.  c.  Thomp.  Carr.  Pass. 
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§  3371.  Status  of  Passenger  in  a  "Through  Car." — A  passenger  in 
a  car  which  the  initial  carrier  switches  off  upon  a  connecting  railway, 
is  a  passenger  of  the  latter  company  while  the  car  is  stationary  and  he 
remains  in  it, — if  such  company  customarily  receives  cars  so  de- 
livered to  it, — whether  he,  at  the  time  of  being  injured,  has  procured 
a  ticket  or  paid  his  fare  for  passage  over  the  connecting  line,  or 
not."' 

419.  See,  also,  Wilson  v.  Chesa-  ™  Chattanooga  &c.  R.  Co.  v.  Hug- 
peake  &c.  R.  Co.,  21  Gratt.  (Va.)  gins,  89  Ga.  494;  s.  c.  52  Am.  &  Eng. 
€54.  Rail.  Cas.  473;  15  S.  E.  Rep.  848. 
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LIABILITY    FOE    INJURIES    WHERE    ONE    CARRIER    USES    ANOTHER    CAR- 
RIER'S MEANS  OF  TRANSPORTATION. 
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where  one  railroad 
company  is  the  exclusive 
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independent  contractors. 
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erated   by    a    construction 
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3394.  Other  illustrations  of  the  fore- 

going doctrines. 


§  3375.  Carrier  Liable  who  Uses  Another  Carrier's  Means  of  Trans- 
portation.— To  facilitate  transportation,  it  frequently  becomes  neces- 
sary for  carriers  by  railway  to  run  their  trains  over  each  other's  roads. 
This  is  effected  in  various  ways.  The  carrier,  having  reached  the  ter- 
minus of  its  route,  may  proceed  over  some  connecting  line,  retaining 
full  control  of  its  train,  paying  a  toll,  or  something  equivalent,  to 
the  owners  of  the  other  road;  or  it  may  become  necessary  for  the 
first  carrier  wholly  or  partially  to  abandon  the  control  of  its  train 
to  the  servants  of  the  other  company.  Injuries  to  passengers  under 
Buch  circumstances  have  raised  nice  questions  as  to  the  party  to 
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whom  the  passenger  may  look  for  compensation  in  damages.  It 
sometimes  happens/  that  the  injury  is  hardly  traceable  to  any  fault 
on  the  part  of  the  carrier  of  the  passenger,  and  sometimes  not  at 
all ;  however,  a  simple  and  severe  rule  has  been  quite  generally  adopted 
in  such  cases;  namely,  to  hold  the  carrier  who  first  received  the  pas- 
senger, and  with  whom  the  contract  of  transportation  was  made, 
to  the  same  degree  of  liability  as  if  such  carrier  owned  and  con- 
trolled the  entire  length  of  line  traversed;  the  reason  being  that 
the  carrier,  having  contracted  to  furnish  his  passengers  with  a  safe, 
expeditious,  and  comfortable  passage,  is  presumed  to  have  the  means 
of  so  doing,  or  at  least  is  bound  to  do  it.^ 

§  3376.    Chargeable  with   Negligence   of  such   Other   Carrier. — 

A  carrier  using  the  facilities  of  transportation  of  another  carrier 
is  chargeable,  in  favor  of  its  own  passenger,  with  any  negligence  of 
such  other  carrier,  whereby  such  passenger  is  injured,  and  conse- 
quently with  any  negligence  of  the  servants  of  such  other  carrier.^ 
In  all  these  cases  the  theory  of  the  law  is  that,  in  so  far  as  the  car- 
rier contracting  to  convey  the  passenger  makes  use  of  the  roadway, 
vehicles,  etc.,  of  another  carrier,  he  makes  them  his  own,  and  is 
responsible  to  his  passenger  for  their  fitness  for  the  purposes  intended ; 
and  that,  in  so  far  as  he  makes  use  of  the  servants  of  the  other 
carrier,  he  makes  them,  pro  hac  vice,  his  own  servants,  in  such  a  sense 
that  he  becomes  responsible  to  his  own  passenger  for  their  negligence, 
by  analogy  to  the  rule  of  respondeat  superior.  Some  cases  work  out 
the  same  result  upon  the  theory  that  the  carrier  whose  facilities  of 
transportation  are  thus  used,  becomes  the  agent  of  the  carrier  convey- 
ing the  passenger  who  is  injured.*     In  another  case  in  the  English 

'As  in  McElroy  v.  Nashua  &c.  R.  ^Birkett  v.  Whitehaven  Junction 

Co.,    4    Cush.     (Mass.)     400;     s.    c.  R.    Co.,    4    Hurl.    &   N.    730;    Great 

Thomp.  Carr.  Pass.  409.  Western  R.  Co.  v.  Blalje,  7  Hurl.  & 

^Blrkett  v.  Whitehaven  Junction  N.  987;  s.  c.  Thomp.  Carr.  Pass.  403; 

R.  Co.,  4  Hurl.  &  N.  730;  Great  West-  Littlejohn  v.  Fitchburg  R.  Co.,  148 

ern  R.  Co.  v.  Blake,   7  Hurl.  &  N.  Mass.  478;   s.  c.  2  L.  R.  A.  502;    20 

987;    s.  c.  Thomp.  Carr.   Pass.   403;  N.  E.  Rep.  103;  Hannibal  &c.  R.  Co. 

Buxton  V.  Northeastern  R.  Co.,  L.  v.  Martin,  11  111.  App.  386;  Atchison. 

R.  3  Q.  B.  549;  Thomas  v.  Rhymney  &c.   R.   Co.   v.   Davis,   34  Kan.   199; 

R.  Co.,  L.  R.  5  Q.  B.  226;  s.  c.  (af-  Barkman   v.    Pennsylvania   R.   Co., 

firmed  in   Exchequer   Chamber)    L.  89  Fed.  Rep.  453. 

R.  6  Q.  B.  266;  John  v.  Bacon,  L.  R.  *  Great  Western  R.  Co.  v.  Blake, 

5  C.  P.  437;   Murch  v.  Concord  R.  7  Hurl.  &  N.  987;  s.  c.  Thomp.  Carr. 

Co.,  29  N.  H.  9;  Seymour  v.  Chicago  Pass.   403.    This  will  appear   from 

&c.  R.  Co.,  3  Biss.  (U.  S.)  43;  Peters  the  following  language  of  Cockburn, 

V.  Rylands,  20  Pa.  St.  497;   s.  c.  1  C.  J.:    "Railway  companies  ought  at 

Phila.    (Pa.)    264;    McLean  v.  Bur-  least  to  use  due  and  reasonable  care 

bank,   11   Minn.   277;    Champion  v.  to  keep  the  line  over  which  they  con- 

Bostwick,    11    Wend.    (N.    Y.)    571,  tract  to  carry  passengers  in  a  safe 

581;  s.  c.  18  Wend.  (N.  Y.)  175,  181.  condition.    There  is  no  doubt  that 

Contra,  Sprague  v.  Smith,  29  Vt.  421.  that  is  the  obligation  which  attaches 
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Queen's  Bench,  the  doctrine  was  said  to  be  that  "a  company  undertak- 
ing to  carry  passengers  over  another  line  is  answerable  for  negligence 
happening  on  it  just  as  much  as  if  it  happened  on  their  own  line."' 
American  authority  is  nearly  unanimous  to  the  same  effect.  Thus, 
in  one  case  it  was  said:  "By  using  the  railroad  of  another  corpora- 
tion as  a  part  of  their  track,  whether  by  contract  or  mere  permission, 
they  would  ordinarily,  for  many  purposes,  make  it  their  own,  and 
would  assume  towards  those  whom  they  had  agreed  to  receive  as  pas- 
sengers all  the  duties  resulting  from  that  relation  as  to  the  road; 
and  if  accident  resulted  to  such  passengers  from  any  failure  of  duty 
of  the  owners  of  the  road,  for  which  they  would  be  responsible  if 
the  road  was  their  own,  their  remedy  over  would  be  against  the 
owners."" 

§  3377.  Illustrations  of  this  Doctrine. — If  this  doctrine  can  be 
made  plainer  by  illustrations,  the  leading  case  in  England  may  be 
referred  to,  where  the  plaintiff  purchased  a  ticket  of  the  defendants, 
paying  his  fare  to  a  station  beyond  the  defendants'  line,  and  upon 
a  connecting  line.  By  arrangement  between  the  two  companies, 
the  defendants  were  permitted  to  use  the  line  of  the  other  company 
for  the  transportation  of  their  carriages,  and  the  fares  were  ap- 
portioned between  them.  The  plaintiff  continued  in  the  same  car- 
riage throughout  the  entire  Journey,  and  after  the  train  had  passed 
upon  the  line  of  the  other  company,  it  came  into  a  collision  with  a 
locomotive  left  on  that  line  by  the  servants  thereof,  injuring  the 
plaintiff.  There  was  no  negligence  on  the  part  of  the  driver  of  the 
defendants'  train.  The  defendants  were  held  responsible  for  this 
injury,  under  their  implied  contract  to  maintain  the  line  over  which 
the  plaintiff  must  travel  in  their  carriages,  in  a  condition  fit  for 
traffic.''     In  another  case,  a  railroad  company  was  held  responsible 

to  a  railway  company  who  under-  of  Byles,  J.,  in  a  case  already  re- 
take to  convey  passengers  through  ferred  to,  where  he  said  that  where 
the  whole  distance  on  their  line;  one  railway  company  has  running 
and  if,  by  arrangement  with  an-  arrangements  over  the  line  of  an- 
other company,  they  convey  passen-  other,  irrespective  of  any  arrange- 
gers  over  the  whole  or  part  of  an-  ment  as  to  profits,  the  former  are 
other  line,  the  same  obligation  at-  "as  much  bound  to  take  care  of  the 
taches,  and  they  make  the  other  machinery  as  if  the  whole  line  was 
company  their  agent,  and  on  their  their  own:"  Great  Western  R.  Co. 
part  they  undertake  that  the  other  v.  Blake,  7  Hurl.  &  N.  987;  s.  c. 
company  shall  keep  their  line  in  Thomp.  Carr.  Pass.  403,  408. 
proper  condition:"  Ihid.,  7  Hurl.  &  'Peters  v.  Rylands,  20  Pa.  St.  497; 
N.  at  page  992;  s.  c.  Thomp.  Carr.  s.  c.  1  Phila.  (Pa.)  264. 
Pass.  407.  '  Great  Western  R.  Co.  v.  Blake,  7 
"Buxton  V.  Northeastern  R.  Co.,  Hurl.  &  N.  987;  s.  c.  Thomp.  Carr. 
L.  R.  3  Q.  B.  549,  554,  per  Lush,  J.  Pass.  403. 
This  was  substantially  the  language 
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for  an  injury  sustained  by  a  passenger  in  their  ears  in  consequence 
of  the  careless  management  of  a  switch  by  which  another  railroad 
connected  with  and  entered  upon  their  road,  although  the  switch  was 
provided  by  the  proprietors  of  the  other  road,  and  attended  by  one  of 
their  servants  at  their  expense.*  In  another  English  case  it  was  held 
that  a  railway  company  were  responsible  in  damages  for  an  injury 
to  a  passenger  on  their  train  while  it  was  running  over  the  line  of 
another  company,  the  train  being  thrown  from  the  track  by  striking 
a  bullock  which  had  strayed  upon  it  by  breaking  through  a  defective 
fence."  In  a  case  tried  before  Mr.  Justice  Davis,  of  the  Supreme 
Court  of  the  United  States,  at  circuit,  it  appeared  that  the  defend- 
ant used  the  station  of  another  company  by  arrangement  with  them, 
and  that  the  plaintifE,  a  passenger  of  the  defendant,  slipped  upon  some 
pieces  of  ice  scattered  upon  the  platform  of  the  station,  injuring 
herself;  and  the  jury  were  charged  that  it  was  the  duty  of  the  defend- 
ant to  see  that  the  platform  used  by  it  was  safe  and  convenient  for 
passengers  to  get  in  and  out  of  the  cars,  regardless  of  any  arrange- 
ment with  the  company  owning  the  building.^"  In  another  case  tried 
before  the  same  learned  Justice  at  circuit,  he  charged  the  jury  that 
if  the  road  on  which  the  accident  occurred  belonged  to  the  defendant, 
and,  by  its  charter,  was  under  its  sole  control  to  carry  passengers 
and  property,  and  if  it  allowed  the  trains  of  another  company  to 
run  over  it  under  the  management  of  the  agents  of  such  company,  it 
should  be  done  in  such  a  manner  as  not  to  interfere  with  the  safety 
of  the  passengers  of  the  defendant;  that,  as  to  such  passengers,  the 
fault  of  the  other  company  in  running  their  train  was  the  fault 
of  the  defendant.^^ 

*  McElroy  v.  Nashua  &c.  R.  Corp.,     were  held  responsible  for  this  mis- 

4  Cush.  (Mass.)  400;  s.  c.  Thomp.  hap,  under  their  contract  with  the 
Carr.  Pass.  409.  passenger:     McLean  v.  Burbank,  11 

°  Buxton  V.  Northeastern  R.  Co.,  Minn.  277.    So,  it  has  been  held  that 

L.  R.  3  Q.  B.  549.  where  one  railway  company,  operat- 

'°  Seymour  v.  Chicago  &c.  R.  Co.,  3  ing  its  road  in  its  own  name,  con- 

Biss.  (TJ.  S.)  43.    To  the  same  effect  tracts    with    another    company    to 

is  John  v.  Bacon,  L.  R.  5  C.  P.  437.  make  up  its  trains  in  the  yard  or 

"  Barron  v.  Illinois  &c.  R.  Co.,  1  depot  of  the  latter,  the  former  com- 

Biss.   (U.  S.)   453;   s.  c.  affirmed  in  pany  will  be  liable  for  an  injury  to 

5  Wall.  (U.  S.)  90.  Similarly,  it  has  a  passenger  occurring  on  one  of  its 
been  held  that  a  railroad  company  trains  through  the  negligence  of  the 
is  liable  to  the  owner  of  stoch  which  servants  of  the  latter  company, 
has  been  killed  by  the  train  of  an-  while  such  train  is  being  so  made  up 
other  company  permitted  to  use  its  by  the  servants  of  the  latter  com- 
road:  Toledo  &c.  R.  Co.  v.  Rumbold,  pany;  and  it  makes  no  difference 
40  Ili.  143.  So,  where  it  became  nee-  that  the  servants  of  the  latter  com- 
essary  for  a  stagecoach  to  cross  a  pany  arer  employed  and  paid  by  the 
ferry,  and  by  the  negligence  of  the  latter  company:  Hannibal  &c.  R. 
proprietors  of  the  ferry,  the  life  of  Co.  v.  Martin,  11  111.  App.  386.  So, 
a  passenger  on  the  stagecoach  was  if  a  railroad  company  is  using 
lost,  the  owners  of  the  stagecoach  tracks   belonging  to   third   parties, 
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§  3378.  Contrary  Holdings  Examined. — Contrary  to  this  is  a  de- 
cision of  the  Supreme  Court  of  Vermont,  in  which  the  opinion  was 
written  by  a  judge  who  enjoys  the  distinction  of  being  the  author 
of  a  work  of  great  value  on  railway  law.^^  The  defendants  were 
trustees  operating  a  railroad  upon  which  the  plaintifE  was  a  passen- 
ger. These  trustees  had  an  arrangement  with  another  railroad  com- 
pany, upon  which  freight  was  received  from  the  defendants'  road 
and  transported  on  the  cars  of  the  defendants,  a  division  of  the 
receipts  being  made  between  them.  Upon  the  occasion  of  the  injury  to 
the  plaintifE,  the  car  in  which  he  was  riding  was  upon  the  track  of  the 
other  company,  waiting  for  another  train  to  pass,  when  a  freight 
train  belonging  to  such  company  was  carelessly  backed  into  the  car 
in  which  the  plaintiff  was  seated,  whereby  he  was  seriously  injured. 
The  learned  judge  stated  that  he  did  not  perceive  how  the  ordinary 
rule  of  liability  of  the  carrier  could  apply  to  a  case  of  this  kind, 
because  the  party  doing  the  injury  was  in  no  manner  subject  to  the 
control  of  the  defendants,  saying:  "He  [the  defendant  carrier]  can 
not  be  regarded  as  liable,  we  think,  for  all  the  acts  of  all  the  operatives 
of  the  companies  over  whose  roads  he  carries  the  plaintiff,  unless  some 
connection  between  the  roads,  of  a  character  similar  to  that  of  gen- 
eral partnership  or  the  consolidation  of  their  interests  in  the  carrying 


and  the  dangerous  character  of  such 
tracks  might  have  heen  discovered 
by  the  exercise  of  due  care,  it  will 
be  liable  for  an  accident  occasioned 
thereby  and  resulting  in  the  death 
of  a  passenger,  whether  the  defect 
was  in  the  original  construction  of 
the  road,  or  was  due  to  the  failure 
of  the  owner  to  make  repairs,  or 
however  otherwise  it  may  have  been 
caused:  Littleiohn  v.  FitchburgR. 
Co.,  148  Mass.  478;  s.  c.  2  L.  R.  A. 
502;  20  N.  E.  Rep.  103.  So,  where  a 
passenger  in  a  car  of  railway  com- 
pany A  was  injured  while  the  car 
was  standing  on  a  side  track,  in  con- 
sequence of  the  negligence  of  a 
brakeman  of  railway  company  B,  in 
coupling  two  cars,  in  carrying  out  a 
contract  between  the  two  companies 
for  their  mutual  benefit,  it  was  held 
that  the  passenger  might  recover 
damages  from  company  A,  in  whose 
custody  he  primarily  was:  White 
V.  Fitchburg  R.  Co.,  136  Mass.  321. 
The  reason  was  thus  stated  by  the 
court:  "The  brakeman,  though  in 
the  employ  of  the  Worcester  & 
Nashua  Railroad  Company,  was  en- 
gaged in  a  service  which  the  two 
corporations  had  agreed  should  be 
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performed  for  their  joint  benefit. 
He  was  acting  for  the  defendant, 
with  its  express  or  implied  approval, 
as  well  as  for  the  other  corporation, 
and  the  defendant  must  be  held  re- 
sponsible to  the  plaintiff,  whom  it 
had  contracted  to  carry  safely,  for 
an  injury  resulting  from  the  negli- 
gence of  this  brakeman,  to  which  it 
had  voluntarily  exposed  him:" 
White  V.  Fitchburg  R.  Co.,  supra. 
So,  the  owners  of  passenger  cars 
run  upon  a  railroad  ielonging  to  the 
State  are  liable  for  an  injury  sus- 
tained by  a  passenger  from  the  col- 
lision of  two  of  their  trains  passing 
in  the  same  direction,  though  the 
motive  power  of  the  road  was  fur- 
nished by  the  State  and  was  under 
the  control  of  the  State's  agents, 
and  though  the  accident  happened 
through  the  negligence  of  the  agents 
of  the  State.  The  carrier  having 
contracted  with  the  passenger  un- 
der such  circumstances,  is  charge- 
able accordingly:  Peters  v.  Ry- 
lands,  20  Pa.  St.  497;  s.  c.  1  Phila. 
(Pa.)  264. 

i^Sprague   v.    Smith,    29   Vt.   421, 
opinion  by  Isaac  F.  Redfield,  C.  J. 
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business  is  shown,  which  was  not  done  in  the  present  case."  This 
case  was  decided  in  1857,  since  which  date  there  have  been  many 
decisions  pointedly  in  conflict  with  the  foregoing  remarks.  The  ob- 
jection to  this  decision  is  that  it  holds  the  carrier  to  no  higher  degree 
of  liability  for  the  negligence  of  another  carrier  with  whom  it  has 
traffic  arrangements,  than  for  that  of  a  stranger.  It  would  seem  quite 
reasonable  to  say  that  the  defendants  in  this  case  had,  or  ought  to 
have  had,  a  thorough  knowledge  of  the  perils  to  which  their  train 
would  be  exposed  in  passing  over  the  other  road.  It  is  equally  rea- 
sonable to  say  that  they  contracted  to  protect  the  plaintiff  from  these 
perils  of  which  he  could  have  no  definite  knowledge ;  and  such,  as  we 
have  seen,  is  the  result  of  the  authorities.^^ 

§  3379.  The  Same  Kule  under  Statutes. — The  same  rule  obtains 
under  statutes  which  confer  upon  one  railway  company  "running 
powers"  over  the  line  of  another, — that  is  to  say,  the  right  to  run 
its  trains  over  such  other  line, — ^unless  the  statute  provides  that  the 
company  having  these  powers  shall  not  be  answerable  for  the  negli- 
gence of  the  company  owning  the  other  line.^*  The  theory  upon 
which  several  of  the  English  judges  proceeded  in  reaching  this  con- 


"  See  in  this  connection  especially 
Great  Western  R.  Co.  v.  Blake,  7 
Hurl.  &  N.  987;  s.  c.  Thomp.  Carr. 
Pass.  403,  and  Thomas  v.  RhymneyR. 
Co.,  L.  R.  5  Q.  B.  226;  s.  c.  aff'd  L.  R. 
6  Q.  B.  266,  where  the  accident  hap- 
pened under  similar  circumstances, 
— a  case  stronger  against  the  plain- 
tiff than  that  under  discussion;  be- 
cause in  the  former  case  the  defend- 
ants' train  ran  over  the  road  on 
which  the  accident  happened,  in  pur- 
suance of  statutory  authority,  while 
the  traffic  arrangements  in  this  case 
were  the  result  of  private  agree- 
ment. -  -  -  In  a  case  which  troubled 
the  courts  of  Missouri,  it  appeared 
that  a  railroad  company,  which  we 
will  call  the  San  Francisco  Railroad, 
had  no  track  of  its  own  coming  into 
St.  Louis,  its  eastern  terminus  be- 
ing at  a  station  called  Pacific,  thirty- 
six  miles  west  of  St.  Louis  on  a 
railroad  which  we  will  call  the  Pa- 
cific Railroad,  whose  eastern  ter- 
minus was  St.  Louis.  Under  an  ar- 
rangement with  the  Pacific  Railroad 
Company,  the  cars  of  the  San  Fran- 
cisco Railroad  Company  were  hauled 
by  the  Pacific  Company  over  its  road 
back  and  forth  between  St.  Louis 
and  Pacific.  The  Pacific  Company 
furnished    the    engines    and    their 


crews  to  do  this  hauling,  and  the 
San  Francisco  Company  furnished 
the  train  hands,  including  the  con- 
ductor. All  were  subject  to  the 
rules  of  the  Pacific  Company.  Per- 
sons who  had  bought  their  tickets 
from  the  Pacific  Company  were  en- 
titled to  ride  upon  the  train  of  the 
San  Francisco  Company,  when  so 
hauled  between  Pacific  and  St. 
Louis.  When  a  train  of  the  San 
Francisco  Company  was  being  so 
hauled  between  the  two  points,  a 
passenger  riding  on  a  ticket  of  the 
Pacific  Company  was  injured  at  a 
station,  by  reason  of  the  fact  that 
the  train  did  not  stop  long  enough 
to  enable  him  to  alight  in  safety. 
The  fact  that  it  did  not  stop  long 
enough  seems  to  have  been  the  fault 
of  the  conductor,  who,  as  already 
seen,  was  the  employ^  of  the  San 
Francisco  Company.  It  was  never- 
theless held  that  the  San  Francisco 
Company  was  not  liable  for  the  ac- 
cident: Smith  V.  St.  Louis  &c.  R. 
Co.,  85  Mo.  418;  s.  c.  55  Am.  Rep. 
380  (Black  and  Norton,  JJ.,  dissent- 
ing). 

"Thomas  v.  Rhymney  R.  Co.,  L. 
R.  5  Q.  B.  226;  s.  c.  affirmed  L.  R.  6 
Q.  B.  266. 
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elusion  was  thus  expressed  by  Chief  Baron  Kelly  in  giving  the  judg- 
ment of  the  Court  of  Exchequer  Chamber:  "Where  a  railway  com- 
pany issues  a  ticket  for  a  journey,  in  the  course  of  which  the  train 
which  conveys  the  passenger  has  to  pass  along  a  portion  of  a  line  of 
a  railway  belonging  to  another  company  (whether  it  be  under  running 
powers,  or  whether  it  be  under  any  particular  contract  for  a  partici- 
pation in  profits,  or  otherwise),  the  contract  between  the  railway 
company  and  the  traveller  to  whom  such  ticket  is  issued  is,  upon 
every  principle  of  the  law,  a  contract  not  only  that  they  will  not 
themselves  be  guilty  of  any  negligence,  but  that  the  passenger  shall 
be  carried  with  due  and  reasonable  care  along  the  whole  line,  from  one 
end  of  the  journey  to  the  other."^^ 

§  3380.  Circumstances  under  which  Several  Railroad  Companies 
may  be  Liable  to  Passengers.^' — It  being  a  principle  of  law  that 
where  one  person  is  injured  by  the  concurring  negligence  of  two  or 
more  persons,  he  has  an  action  for  damages  against  one,  or  both, 
or  all  of  them,'^' — a  passenger  who  is  injured  by  the  negligence  of 
the  railway  company  which  is  his  own  carrier,  concurring  with  that 
of  another  company  over  whose  road  his  own  carrier  operates  the 
train,  has  an  action  for  damages  against  either  or  both,  provided 
the  negligence  of  the  latter  company  concurs  with  that  of  the  carrier 
company  in  producing  the  injury  to  him;^*  and  if  a  third  company 
also  has  running  privileges  over  the  track,  and  its  negligence  con- 
curs with  that  of  the  carrier  company  and  also  with  that  of  the 
company  owning  the  track,  in  producing  the  injury  to  the  passenger, 
he  may  have  an  action  against  all  three  of  the  companies.^"  So, 
where  two  railroad  companies  agree  with  an  association  of  persons 
to  carry  an  excursion  party  over  their  respective  lines  and  to  furnish 
coaches  and  employes  to  operate  the  train  for  a  gross  sum,  each 
company  sharing  equally  in  the  profits,  they  are  jointly  and  severally 
liable  for  the  misconduct  of  the  employes  of  either  in  failing  to  pro- 
tect a  female  excursionist  from  the  insults  of  fellow  excursionists, — 
although  the  tickets  were  issued,  sold,  and  collected  by  the  associa- 
tion, which  received  all  the  proceeds  and  profits  of  the  excursion  over 
the  amount  paid  to  the  companies.^" 

"Thomas  v.  Rhymney  R.  Co.,  L.  s.  c.  32  L.  R.  A.  539;   34  Atl.  Rep. 

R.  6  Q.  B.,  at  p.  273.  506;  ante,  §  3078,  et  seq. 

"  This  section  is  cited  in  §  2734.  "  Chicago  &c.  R.  Co.  v.  Meech,  59 

"Vol.  I,  §  75.  111.  App.  69. 

"Pennsylvania    Co.    v.    Greso,    79  ^^ Collins  v.  Texas  &c.  R.  Co.,  15 

111.  App.   127.     Compare  Murray  v.  Tex.  Civ.  App.  169;   s.  c.  39   S.  W. 

Lehigh  Valley  R.  Co.,  66  Conn.  512;  Rep.  643. 
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g  StiS5 ,  Employing  Another  Company  to  Carry  Out  its  Contract 
■mxk  it's  Passengers. — It  is  quite  too  plain  for  argument  or  illustra- 
tion, tnat  if  a  railroad  company  enters  into  a  contract  to  transport  a 
passenger  to  a  given  destination,  it  becomes  liable  for  the  negligence 
or  misconduct  of  any  other  carrier  in  whose  hands  it  places  the 
passenger  to  carry  out  its  contract,  for  the  reason  that  such  a  carrier 
becomes  its  chosen  agent,  for  whose  acts  it  becomes  liable. ^^  But 
it  is  not  so  where  one  railroad  company  sells  a  ticket  over  a  connect- 
ing railroad  merely  as  agent  of  the  connecting  railroad  company.^^ 

§  3382.    Remains  Chargeable  with  Negligence  of  its  Employes. — 

It  does  not  follow  from  the  foregoing  that  the  mere  fact  that  a 
railway  carrier  of  passengers  acquires  the  right  to  run  its  cars  over 
the  track  of  another  company,  on  which  track  its  trains  are  exclu- 
sively controlled  and  operated  under  the  orders  of  such  other  com- 
pany, though  manned  by  employes  hired  and  paid  by  the  former 
company,  will  operate  to  cast  off  its  liability  to  its  own  passengers  in 
case  they  are  injured  while  its  train  is  being  hauled  over  the  track  of 
the  other  company;  but  it  remains  responsible  to  its  passengers  for 
injuries  visited  upon  them  by  the  negligence  or  misconduct  of  its  own 
servants,  who  still  retain  control  over  the  actual  management  of  the 
train. ^'  On  a  similar  principle,  it  has  been  held  that  where  a  great 
railroad  company,  operating  a  long  line  of  road,  in  a  different  cor- 
porate name  from  its  own  projects,  constructs,  and  manages  an- 
other railroad  for  the  purpose  of  a  local  line  or  feeder  of  its  own 
route,  it  is  liable  to  a  passenger  thereon  for  the  negligence  of  the  men 
who  operate  the  local  line.^*  But  the  court  conceded  that  it  would 
be  otherwise  where  the  dominant  railroad  company  merely  aids, 
as  a  stockholder,  a  bondholder,  or  a  guarantor  of  its  bonds,  the 
other  company  in  constructing  its  road  in  its  own  name.^^ 

§  3383.  Liability  of  Company  over  whose  Road  the  Other  Company 
has  Running  Powers. — This  will  obviously  depend  on  the  true  con- 

^^  Barkman  v.  Pennsylvania  R.  Co.,  ^  Atchison  &c.  R.  Co.  v.  Davis,  34 
89  Fed.  Rep.  453.  Kan.  199. 
^'Ante,  §§  2592,  3353.  ==  Atchison  &c.  R.  Co.  v.  Davis,  34 
'^  Chicago  &o.  R.  Co.  v.  Martin,  59  Kan.  209.  The  concession  is  a  very- 
Kan.  437;  s.  c.  53  Pac.  Rep.  416;  4  suspicious  one.  Great  railroad  corn- 
Am.  Neg.  Rep.  266;  12  Am.  &  Eng.  panies  have  been  in  the  habit  of 
Rail.  Cas.  (N.  S.)  4;  Chicago  &c.  R.  "aiding"  in  this  way  dummy  rail- 
Co.  V.  Posten,  59  Kan.  449;  s.  c.  12  road  companies  of  their  own  crea- 
Am.  &  Eng.  Rail.  Cas.  (N.  S.)  138;  tion,  in  the  construction  of  their 
53  Pac.  Rep.  465;  Clark  v.  Geer,  86  roads, — the  dummy  companies  dis- 
Fed.  Rep.  447;  s.  c.  57  U.  S.  App.  appearing  when  the  fact  of  construc- 
473;  Chicago  &c.  R.  Co.  v.  Groves,  tion  is  achieved  and  when  the  dom- 
56  Kan.  601;  Hurlbut  v.  Wabash  R.  inant  company  has  got  possession  of 
Co.,  130  Mo.  657;  s.  c.  31  S.  W.  Rep.  the  newly  constructed  road,  leaving 
1051.  creditors  in  the  lurch. 
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struction  of  the  statute  which  authorizes  one  company  to  surrender 
its  road,  in  whole  or  in  part,  to  another  company.  'Where,  as  in  the 
case  of  a  railway  lease,  the  statute  authorizes  a  total  and  exclusive 
surrender,  then  the  company  owning  the  road  and  surrendeifing  its 
possession  to  another  company,  will  not  he  liable  to  a  passenger 
transported  by  such  other  company,  for  a  negligent  injury  done  to 
him.^^  In  such  a  case  there  is  neither  privity  of  contract  between 
the  company  owning  the  road  and  a  passenger,  nor  any  legal  duty 
owing  from  such  company  to  the  passenger.  On  the  other  hand, 
where  the  surrender  is  partial — where  the  company  owning  the  road 
merely  surrenders  its  running  powers  to  one  or  more  other  compa- 
nies by  authorizing  them  to  run  their  cars  over  its  road,  and  retains 
the  same  powers  for  itself,  and  continues  for  itself  in  operation  of 
its  road,— then,  in  case  of  an  injury  to  one  of  its  own  passengers,  we 
will  say  in  consequence  of  a  collision  upon  that  portion  of  its  line 
in  respect  of  which  it  has  surrendered  running  powers  to  other  com- 
panies,— ^it  will  be  prima  facie  liable;  and  if  it  can  exonerate  itself 
at  all  on  the  theory  that  the  collision  was  the  result  of  the  negli- 
gence of  one  of  the  companies  having  such  running  powers,  such, 
negligence  must  be  proved :  in  the  absence  of  such  proof  its  own  neg- 
ligence will  be  presumed  to  have  been  the  cause  of  the  accident.^'' 
But  if  it  is  clearly  proved,  the  injured  passenger  will  not  be  entitled 
to  recover.  The  running  powers  having  been  granted  to  the  company 
which  has  been  guilty  of  the  negligence,  by  or  in  pursuance  of  law, 
the  law  contents  itself  with  holding  the  company  owning  the  road 
and  still  operating  it  for  itself,  answerable  for  its  own  negligence, 
and  treats  the  negligence  of  the  other  company  having  such  running 
powers,  not  as  that  of  the  agent  of  the  company  owning  the  road, 
but  as  that  of  a  stranger;  and  the  injured  passenger  must 
seek  his  redress  against  the  company  which  has  really  done  the 
wrong.^*  '\ATiere  a  railway  company,  remaining  in  the  custody  of  its 
own  road,  permits  another  company  to  run  its  trains  over  such  road, 
it  becomes  liable  to  a  passenger  on  a  train  of  the  other  company,  for 
an  injury  caused  by  a  derailment  resulting  from  the  negligence  of 

^  But  it  has  been  held  that  a  rail-  liable   to   a   passenger   for   injuries 

road  company  which,  under  author-  from  the  negligence  of  the  employes 

ity  of  an  express  statute,  has  made  in    charge   of   a   train:     Philips   v. 

an    agreement    with    another    com-  Northern  Railroad,  62  Hun  (N.  Y.) 

pany,  whereby  the  other  company  is  233;   s.  c.  41  N.  Y.  St.  Rep.  780;  16 

to  have  full  control  of  the  manage-  N.  Y.  Supp.  909. 

ment,     operation     and     control     of  "Ayles  v.  Southeastern  R.  Co.,  L. 

trains  over  its  road,  and  be  responsi-  R.  3  Exch.  146. 

ble   for  the  negligence   of   the   em-  ^'  Wright  v.  Midland  R.  Co.,  L,  R. 

ployes  thereon,   the    gross   receipts  8  Exch.  137. 
being  shared  between  them, — is  not 
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the  owner  company  in  failing  to  maintain  a  safe  track.^'  A  railroad 
company  is  liable  to  a  passenger  on  its  train  for  the  negligence  of  the 
servants  of  another  railroad  company,  over  whose  track  such  train 
is  running  under  a  contract  between  the  companies,  whereby  the 
train  is  to  be  run  subject  to  the  orders  and  signals  given  by  servants 
of  the  owner  of  the  track, — ^the  theory  being  that  they  become  thereby 
the  servants  of  the  owner  of  the  train  for  the  purpose  of  its  manage- 
ment.'" More  than  this,  it  has  been  held  that  a  railroad  company 
which  leases  to  another  company  the  right  to  use  a  portion  of  its 
track,  over  which  it  also  runs  its  own  trains,  is  liable  to  one  of  its 
own  passengers  for  an  injury  received  in  a  collision  due  to  the 
negligence  of  the  employes  of  its  lessee.^^  Such  company  is,  of 
course,  liable  for  the  torts  of  its  own  servants  committed  upon  pas- 
sengers of  the  company  using  its  facilities,  provided  such  servants 
were  acting  within  the  scope  of  their  employment.''^ 

§  3384.  Right  of  Action  against  such  Company  Outside  of  Stat- 
utes.— It  is  sometimes  an  interesting  question  whether,  in  case  of 
an  injury  from  the  negligence  of  other  carriers  than  his  own,  the 
passenger  will  have  a  right  of  action  against  such  other  carrier.  So 
far  as  cases  of  this  kind  are  connected  with  the  rule  of  imputed  negli- 
gence, they  have  been  considered  at  length  in  a  former  chapter.^* 
But,  aside  from  all  considerations  of  imputed  negligence,  has  the 
passenger  a  remedy  against  a  carrier  other  than  his  own,  whose 
negligence  has  caused  him  injury?  This  question  has  been  mooted 
on  several  occasions  when  it  was  not  necessary  to  decide  it,  because 
the  passenger  had  brought  his  action  against  his  own  carrier.^*     The 

™  Central  R.  &c.  Co.  v.  Phinazee,  road   companies   representing   such 

93  Ga.  488;  s.  c.  21  S.  E3.  Rep.  66.  bridge  fare.    Where  this  agent  of 

'» Murray  v.  Lehigh  Valley  R.  Co.,  the     bridge     company     unlawfully 

66  Conn.  512;  s.  c.  32  L.  R.  A.  539;  ejected   a   passenger   of   a   railroad 

34  Atl.  Rep.  506.  company  upon  his  refusal  to  pay  his 

"  Denver  &c.  R.  Co.  v.  Roller,  100  fare,  it  was  held  that  the  transit 

Fed.  Rep.  738.  company  was  liable  to  him  in  dam- 

^  This  statement  may  be  well  il-  ages,  although  the  arrangement  un- 

lustrated  by  a  case  where  a  com-  der  which  the  bridge  company  and 

pany,  called  (from  its  employment)  the  transit  company  operated  was 

a  railway  transit  company,  hauled,  not  shown  in  evidence:     Union  R. 

by  means   of   its   own   engines,   the  &c.  Co.  v.  Kallaher,  12  111.  App.  400. 

cars  of  various  railroad  companies  ^  Ante,  §§  3262,  3263. 

over  the  bridge  spanning  the  Mis-  =*  Martin,  B.,  in  Birkett  v.  "White- 

sissippi  River  at  St.  Louis.    When-  haven  Junction  R.  Co.,   4  Hurl.  & 

ever  a  passenger  train  came  upon  N.  730,  737;  Crompton,  J.,  in  Great 

the  bridge,  an  agent  of  the  bridge  Western  R.  Co.  v.  Blake,  7  Hurl.  & 

company   boarded   it   and   collected  N.  987,  994;  Bramwell,  B.,  in  Wright 

from  the  passengers  thereon  their  v.  Midland  R.  Co.,  L.  R.  8  Exch.  137, 

fare  for  crossing  the  bridge,  or  the  143;   Bell,  J.,  in  Murch  v.  Concord 

tickets  Issued  to  them  by  other  rail-  R.  Co.,  29  N.  H.  9,  35. 
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objection  to  the  action  by  the  passenger  against  any  carrier  other 
than  his  own,  is  the  want  of  privity  of  contract  between  the  parties 
in  such  a  case.  However  true  such  an  objection  might  be  in  a  case 
of  mere  non-feasance  on  the  part  of  such  other  carrier,  it  is  obvious 
that  the  want  of  privity  of  contract  between  the  parties  can  not  avail 
in  an  action  on  the  case  for  a  positive  misfeasance. ^^ 

§  3385.  Liability  of  a  Railroad  Company  for  Injuries  to  Passengers 
through  the  Negligence  of  its  Lessee.^" — This  question  turns  pri- 
marily upon  the  inquiry  whether  the  company  owning  the  road  had 
power  to  lease  in  whole  or  in  part  the  road  and  the  franchise  of 
operating  it;  and,  secondarily,  if  it  had  such  power  upon  the  true 
construction  of  the  statute  granting  it.^''  It  is  a  principle  of  law, 
generally  recognized  and  applied  in  England  and  in  this  country, 
that  where  corporate  franchises  have  been  granted  by  the  Legisla- 
ture in  consideration  of  the  performance  of  public  duties  by  the  cor- 
poration, it  is  beyond  the  power  of  the  corporation,  by  any  form  of 
alienation,  to  devolve  the  performance  of  those  public  duties  upon 
another  person  ox  corporation,  unless  authority  so  to  do  has  been 
expressly  granted  by  the  Legislature.'*  This  principle  applies  to 
railway  leases.^^    In  order  to  make  the  principle  something  more 


"  See  the  illustration  put  by 
Bramwell,  B.,  in  Wright  v.  Midland 
R.  Co.,  L.  R.  8  Exch.  137,  143.  See 
also,  New  Orleans  &c.  R.  Co.  v. 
Bailey,  40  Miss.  395;  Fletcher  v. 
Boston  &c.  R.  Co.,  1  Allen  (Mass.) 
9;  Illinois  &c.  R.  Co.  v.  Kanouse,  39 
111.  272. 

"This  section  is  cited  in  §§  2556, 
3389. 

"  For  example,  see  the  next  sec- 
tion. 

=»4  Thomp.  Corp.,  §  5355,  et  seq.; 
5  Id.,  §§  5880,  6137. 

™5  Thomp.  Corp.,  §  5880;  Denver 
&c.  R.  Co.  V.  Roller,  100  Fed.  Rep. 
738.  Some  of  the  courts  state  the 
doctrine  loosely,  without  any  appar- 
ent regard  to  the  question  whether 
the  lease  was  lawful  or  unlawful: 
Central  Trust  Co.  v.  Charlotte  &c. 
R.  Co.,  65  Fed.  Rep.  257;  Bouknight 
v.  Charlotte  &c.  R.  Co.,  41  S.  C.  415; 
s.  c.  19  S.  E.  Rep.  915;  Tillett  v. 
Norfolk  &c.  R.  Co.,  118  N.  C.  1031; 
s.  c.  24  S.  E.  Rep.  Ill;  East  Line  &c. 
R.  Co.  v.  Lee,  71  Tex.  538;  s.  c.  9 
S.  W.  Rep.  604;  Peoria  &c.  R.  Co.  v. 
Lane,  83  111.  448;  International  &c. 
R.  Co.  V.  Kuehn,  70  Tex.  582.  But 
by   running  back  through  the   de- 
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cisions  of  these  courts  on  the  sub- 
ject, it  will  generally  be  found  that, 
in  the  first  case  starting  the  doc- 
trine, stress  was  laid  on  the  fact 
that  the  Legislature  had  not  author- 
ized the  railway  company  to  assign 
its  franchises  or  devolve  its  public 
duties  upon  another  person  or  cor- 
poration: Ohio  &c.  R.  Co.  V.  Dun- 
bar, 20  111.  623;  Central  &c.  R.  Co.  v. 
Morris,  68  Tex.  49,  59.  And  doubt- 
less in  a  case  where  it  should  be 
made  to  appear  that  th«  Legislature 
had  expressly  authorized  the  mak- 
ing of  the  lease,  the  court  would 
hold  that  the  sole  liability  rests 
upon  the  lessee, — that  is  to  say,  upon 
the  party  actually  guilty  of  the  ac- 
tionable wrong.  In  such  a  case 
there  would  be  no  more  propriety  in 
holding  the  lessor  liable  than  there 
would  be  in  holding  a  private  land- 
lord liable  for  the  acts  of  his  tenant 
in  possession  of  the  demised  prem- 
ises. The  rule  of  the  text  has  been 
applied  to  railway  contractors  run- 
ning what  are  called  construction 
trains,  so  as  to  make  the  railway 
company  liable  for  the  killing  of 
stock  by  such  trains:  Illinois  Cen- 
tral R.  Co.  v.  Finnigan,  21  111.  646; 
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than  a  theory,  the  courts  almost  imiversally  hold  the  railroad  company 
leasing  its  road  and  franchises,  without  legislative  authority  or 
sanction,  responsible  for  the  torts  of  the  lessee  in  operating  its  road 
and  in  using  its  franchises,  precisely  as  though  the  lessee  were  its 
own  agent  or  servant.*"  The  reason  for  this  is  very  plain,  as  stated 
by  Eedfield,  C.  J. :  "Unless  v^e  can  hold  the  defendants  thus  liable, 
they  might  put  their  road  into  the  hands  of  corporations  or  individ- 
uals of  no  responsibility.  It  was  on  this  ground  that  the  English 
courts  denied  the  legality  of  one  road  leasing  itself  to  another,  or  to 
private  persons,  and  the  consequent  loss  of  security  to  the  public, 
without  consent  of  Parliament."*^  It  follows  that  if  a  railway  com- 
pany, holding  the  franchises  and  exclusive  right  to  operate  a  railroad, 
presumes,  without  express  authority  from  the  Legislature,  to  em- 
power another  company  to  run  its  trains  over  its  road  under  a  con- 
tract,— it  will  be  liable  for  an  injury  to  a  passenger  arising  from 


Chicago  &c.  R.  Co.  v.  Whipple,  22 
111.  105.  On  the  other  hand,  where 
a  railroad  company  allowed  another 
company,  under  a  contract,  to  run 
its  trains  over  the  road  of  the  for- 
mer company,  the  latter  company 
was  liable  for  stock  killed  in  so  run- 
ning its  trains,  through  the  fact  of 
the  road  not  being  fenced,  as  though 
it  had  been  the  actual  owner:  Illi- 
nois Central  R.  Co.  v.  Kanouse,  39 
111.  272.  In  such  a  case  it  has  been 
held  that  the  owner  of  the  railroad 
is  liable  for  stock  killed  through  its 
failure  to  fence  its  track  (Toledo 
&c.  R.  Co.  V.  Rumbold,  40  111.  143), 
and  said,  in  conformity  with  the 
case  last  previously  cited,  that  the 
lessee  Is  also  liable:  Ihid.  See 
further  as  to  this  question  in  rela- 
tion to  liability  for  killing  stock, 
Vol.  II,  §  1955.  Compare  Vol.  II, 
§  1514.  One  court  has  held  that  the 
lessor  company  is  not  liable  for  the 
negligence  of  the  lessee  company, 
where  the  lessee  company  has  been 
clothed  by  statute  with  as  large 
powers  under  the  lease  as  the  lessor 
company  could  have  exercised  if  it 
had  remained  in  possession:  St. 
Louis  &c.  R.  Co.  V.  Balsley,  18  111. 
App.  79. 

"5  Thomp.  Corp.,  §§  5880,  5884; 
Abbott  V.  Johnstown  &c.  Horse  R. 
Co.,  80  N.  Y.  27;  s.  c.  36  Am.  Rep. 
572;  Balsley  v.  St.  Louis  &c.  R.  Co., 
119  111.  68;  s.  c.  59  Am.  Rep.  784;  8 
N.  B.  Rep.  859;  National  Bank  v.  At- 
lanta &c.  R.  Co.,  25  S.  C.  216;  Lang- 
ley  V.  Boston  &c.  R.  Co.,  10  Gray 


(Mass.)  103;  Nelson  v.  Vermont  &c. 
R.  Co.,  26  Vt.  717,  721;  s.  c.  62  Am. 
Dec.  614;  Macon  &c.  R.  Co.  v.  Mayes, 
49  Ga.  355;  s.  c.  15  Am.  Rep.  678; 
Railroad  Co.  v.  Brown,  17  Wall.  (U. 
S.)  445,  450;  Singleton  v.  Southwest- 
ern R.  Co.,  70  Ga.  464  (distinguish- 
ing Jones  V.  Georgia  &c.  R.  Co.,  66 
Ga.  558) ;  Ohio  &c.  R.  Co.  v.  Dunbar, 
20  111.  623;  East  Line  &c.  R.  Co.  v. 
Lee,  71  Tex.  538;  s.  c.  9  S.  W.  Rep. 
604;  Central  &c.  R.  Co.  v.  Morris,  68 
Tex.  49,  59;  International  &c.  R.  Co. 
V.  Kuehn,  70  Tex.  582;  Carruthers  v. 
Kansas  City  &c.  R.  Co.,  59  Kan.  629; 
s.  c.  44  L.  R.  A.  737;  54  Pac.  Rep. 
673;  Chesapeake  &c.  R.  Co.  v.  How- 
ard, 14  App.  D.  C.  262;  s.  c.  aff'd 
178  U.  S.  153. 

"  Nelson  v.  Vermont  &c.  R.  Co.,  26 
Vt.  717,  721  [citing  Beman  v.  Ruf- 
ford,  1  Sim.  (N.  S.)  550;  s.  c.  15  Jur. 
914;  20  L.  J.  (Ch.)  537;  6  Eng.  Law 
&  Eq.  106 ;  Great  Northern  R.  Co.  v. 
Eastern  Counties  R.  Co.,  9  Hare  306; 
s.  c.  7  Eng.  Rail,  Cas.  643;  21  L.  J. 
(Ch.)  837;  12  Eng.  Law  &  Eq.  224; 
Winch  V.  Birkenhead  &c.  R.  Co.,  5 
De  G.  &  Sm.  562;  s.  c.  16  Jur.  1035; 
13  Eng.  Law  &  Eq.  506].  See,  also, 
Lesher  v.  Wabash  Nav.  Co.,  14  111. 
85;  Hinde  v.  Wabash  Nav.  Co.,  15 
111.  72;  Chicago  &c.  R.  Co.  v.  Mc- 
Carthy, 20  111.  385;  Ohio  &c.  R.  Co. 
V.  Dunbar,  20  111.  623;  Illinois  &c.  R. 
Co.  V.  Pinnigan,  21  111.  646;  Chicago 
&c.  R.  Co.  V.  Whipple,  22  111.  105; 
Wyman  v.  Penobscot  &c.  R.  Co.,  46 
Me.  162. 
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the  negligence  of  such  other  company  precisely  as  though  such  other 
company  were  its  own  agent  or  servant.*^ 

§  3386.  Lessor  not  so  Liable  where  the  Lease  is  Authorized  by 
Law. — On  the  other  hand,  if  the  lease  has  been  made  under  authority 
of  law,  then,  on  principle  and  the  better  opinion,  the  lessor  is  not 
liable  for  damages  done  by  the  lessee  company,  or  its  servants,  in 
operating  the  road,  unless  there  is  a  statute  reservation  of  such  lia- 
bility.**    The  true  rule  is  that  where  the  lease  is  authorized  hy  law. 


"Peoria  &c.  R.  Co.  v.  Lane,  83 
111.  448,  and  cases  cited.  The  Court 
do  speak  of  the  lease  as  unlawful, 
but  only  say  that  the  lessor  can  not 
escape  the  duty  of  seeing  that  its 
tracks  are  so  used  as  not  to  endan- 
ger the  life  or  property  of  passen- 
gers. In  this  case,  on  page  449,  the 
court  say:  "There  is  no  doubt  that 
the  lessees  are  liable  for  their  own 
acts,  and  some  courts  have  held 
that  the  company  owning  a  road  is 
not  liable  for  the  negligence  of  their 
lessees  or  of  other  roads  using  their 
track  by  arrangement  or  consent. 
But  this  court  has  repeatedly  held 
that  a  company  holding  the  fran- 
chise and  exclusive  right  to  operate  a 
road,  must  so  use  it  as  not  to  endan- 
ger passengers  or  property,  whether 
the  use  be  by  themselves  or  others 
they  may  permit  to  use  the  road, 
and  that  if  they  permit  another  com- 
pany to  run  their  trains  on  and  over 
their  track,  and  injury  grows  out  of 
negligence  in  the  use  of  the  road 
thus  authorized,  the  company  own- 
ing the  road  and  franchise  will  also 
be  liable:  Lesher  v.  Wabash  Nav. 
Co.,  14  111.  85;  Hinde  v.  Wabash  Nav. 
Co.,  15  111.  72;  Chicago  &c.  R.  Co.  v. 
McCarthy,  20  111.  385;  Ohio  &c.  R. 
Co.  V.  Dunbar,  20  111.  623 ;  Bidders  v. 
Riley,  22  111.  109;  Illinois  &c.  R.  Co. 
V.  Finnigan,  21  111.  646;  Illinois  &c. 
R.  Co.  V.  Kanouse,  39  111.  272;  To- 
ledo &c.  R.  Co.  V.  Rumbold,  40  111. 
143.  These  cases  fully  settle  the 
rule  in  this  court,  nor  has  appel- 
lant's counsel  adduced  reasons  in 
argument  that  by  any  means  satisfy 
us  that  a  sound  public  policy  does 
not  require  the  rule.  It  has  been 
adopted  with  a  full  knowledge  that 
there  are  decisions  of  other  courts 
for  whom  we  have  great  respect,  an- 
nouncing a  different  rule."  Upon 
this  question  it  has  been  held,  with 
obvious  propriety,  that  a  right  of 
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action  against  a  railroad  corpora- 
tion for  personal  injuries  on  a  road 
operated  under  an  illegal  lease  will 
not  be  affected  by  a  subsequent  con- 
firmatory statute:  Chesapeake  &c. 
R.  Co.  V.  Howard,  14  App.  D.  C.  262; 
s.  c.  affirmed  178  U.  S.  153.  More- 
over, it  seems  that  where,  in  an  ac- 
tion against  a  railroad  company  for 
a  personal  injury  to  a  passenger 
while  being  hauled  over  its  road, 
it  sets  up  a  defense  that  its  road 
had  been  leased  to  another  company 
prior  to  the  injury,  an  inquiry  may 
be  made  to  determine  whether  the 
lease  is  merely  a  pretense  by  which 
the  owner  company  seeks  to  perpe- 
trate frauds  and  wrongs  upon  the 
public  without  incurring  any  liabil- 
ity therefor:  Chesapeake  &c.  R.  Co. 
V.  Howard,  14  App.  D.  C.  262;  s.  c. 
affirmed  178  U.  S.  153.  To  put  this 
doctrine  in  the  language  of  the  au- 
thor, the  meaning  is,  that  in  such  a 
case  it  is  competent  for  the  plaintiff 
to  show  that  the  lessee  was  a  "dum- 
my" company,  owned,  controlled  and 
manipulated  by  the  lessor  company 
for  the  purpose  above  stated;  and 
the  author  adds  his  conviction  that 
this  is  a  species  of  rascality  which 
has  become  so  common  and  so  preju- 
dicial to  the  public  that  the  criminal 
law  ought  to  take  hold  of  and  pun- 
ish the  authors  of  it. In  such 

an  action  it  is  also  held  to  be  a  ques- 
tion for  the  jury  whether  the  de- 
fendant company — the  lessor  com- 
pany— was,  at  the  time,  in  point  of 
fact,  engaged  in  the  operation  of  the 
road:  Chesapeake  &c.  R.  Co.  v. 
Howard,  14  App.  D.  C.  262;  s.  c. 
affirmed  178  U.  S.  153. 

^Virginia  &c.  R.  Co.  v.  Washing- 
ton, 86  Va.  629;  s.  c.  10  S.  E.  Rep. 
927;  7  L.  R.  A.  344;  7  Rail.  &  Corp. 
L.  J.  353;  Mahoney  v.  Atlantic  &c. 
R.  Co.,  63  Me.  68;  Ditchett  v.  Spuy- 
ten  Duyvil  &c.  R.  Co.,  67  N.  Y.  425; 
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the  lessee  becomes,  pro  hac  vice,  the  owner  of  the  road,  and  subject 
to  the  police  regulations  affecting  its  operation,  and  to  the  liabilities 
growing  out  of  its  operation,  under  the  principles  of  the  common 
law.  A  further  theory  is  that  there  is  no  privity  of  contract  be- 
tween the  lessor  and  a  passenger  or  a  shipper  of  goods,  while  the 
road  is  in  the  hands  of  such  lawful  lessee.  But  this  theory  proves 
too  much ;  for  it  would  operate  to  exonerate  the  lessee  where  the  lease 
had  not  been  authorized  by  law.  On  the  other  hand,  decisions  are 
found  which  go  to  the  length  of  holding  that,  although  the  lease  has 
been  authorized  by  statute,  the  lessor  railway  company  remains  liable 
for  the  negligence  of  the  lessee,  even  where  the  failure  of  duty  arises 
imder  a  contract  with  the  plaintiff,  as  in  case  of  a  passenger  injured 
by  the  operation  of  the  lessee's  train.** 

§  3387.  Liability  of  Lessor  Company  where  the  Statute  Authoriz- 
ing such  Lease  Keserves  such  Liability. — As  a  railway  company  can 
not  discharge  itself  from  responsibility  for  the  proper  performance  of 
its  public  duties  by  attempting  to  assign  its  property  and  franchises  to 
another,  without  express  authority  from  the  Legislature,*" — ^it  follows 
that  it  is  competent  for  a  legislature,  in  granting  to  a  railway  corpora- 
tion the  authority  to  make  such  an  assignment,  to  annex  to  the  grant 
the  reservation  that  the  assignor  company  shall  remain  liable  in  civil 
damages  for  the  torts  of  the  assignee  company;  and  such  statutes 
have  been  enacted.  The  charter  of  a  horse  railroad  company,  granted 
by  the  Legislature  of  Massachusetts,  provided  that  the  corporation 
should  be  liable  for  any  injury  which  any  person  might  sustain  by  rea- 
son of  the  carelessness  or  misconduct  of  its  agents  or  servants.  A  sub- 
sequent statute  authorized  it  to  lease  its  road  and  franchise,  and  to 
contract  with  any  responsible  person  for  the  management  of  its  road, 
but  provided  that  such  lease  or  contract  should  not  release  or  exempt 
the  corporation  from  any  duty  or  liability  to  which  it  would  other- 
wise be  subject.  The  corporation  leased  its  road,  the  lessee  pro- 
viding horses,  cars  and  servauts.  By  the  negligence  of  a  servant 
of  the  lessee,  a  passenger  was  injured.  It  was  held  that  an  action 
for  such  injury  could  be  maintained  against  the  lessor  corporation.** 

§  3388.   Question  how  Influenced  by  the  Language  of  the  Lease. — 

This  question  may  also  turn  upon  the  language  of  the  lease  itself. 

reversing  s.  c.  5  Hun   (N.  Y.)  165;  "Vol.  II,  §  1956. 

Norton  v.  Wiswall,  26  Barb.  (N.  Y.)  "^  Ante,  §  3385. 

618;    Murch  v.   Concord  R.  Co.,   29  "Quested  v.  Newburyport  &c.  R. 

N.  H.  9;  s.  c.  61  Am.  Dec.  631;  Pierce  Co.,  127  Mass.  204. 

v.  Concord  Railroad,  51  N.  H.  590. 
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Assuming  that  the  lease  is  authorized  by  the  statute  law  and  is  hence 
valid,  and  is  general  in  its  terms,  and  gives  to  the  lessee  an  exclusive 
right  to  hold  and  operate  the  road,  vrithout  reserving  any  possession 
or  control  to  the  lessor, — then,  upon  the  soundest  principles,  the 
lessor  v?ill  not  be  liable  for  the  negligence  of  the  lessee  in  operating 
the  road.*' 

§  3389.  Liability  of  the  Lessee  Company. — The  foregoing  principle 
does  not  at  all  operate  to  exonerate  the  lessee  company,  vrhich,  in  such 
a  case,  is  the  party  which  has  assumed  the  obligation  of  carrying  the 
passenger  safely;  since  it  is  the  primary  contractor  and  actor,  and, 
in  case  of  a  breach  of  its  obligation,  the  primary  wrongdoer.^^  Nor 
will  the  fact  that  the  lease,  is  ultra  vires  and  illegal  relieve  the  lessee 
company — the  company  which  is  running  the  train  over  the  road — 
from  liability  for  injury  to  a  passenger  caused  by  the  negligence  of  its 
own  agents  or  servants  in  charge  of  the  train.*"  Accordingly,  the 
lessee  of  a  railway,  operated  for  the  carriage  of  passengers,  is  bound 
to  see  that  the  roadbed  is  safe  and  sufficient  for  that  purpose ;  and  if 
an  injury  happens  to  a  passenger  through  the  giving  way  of  the  same, 
although  by  a  fault  which  was  incurred  in  its  original  construction, 
as  by  a  fault  relating  to  its  drainage, — ^the  lessee  is  liable  to  dam- 
ages.°°  From  what  has  preceded,''^  it  must  follow,  in  any  case  where 
the  lease  is  unauthorized  and  invalid,  that  the  lessor  company  and 
the  lessee  company  will  be  liable  jointly  and  severally  for  injuries  to 
passengers  committed  by  the  lessee  company  in  operating  the  road.^^ 

§  3390.  Liability  of  Receivers  of  Railways. — Judicial  authority 
is  practically  unanimous  in  support  of  three  propositions:  1.  That 
where  a  receiver  is  placed  in  entire  charge  of  the  properties  and  fran- 
chises of  a  railroad  company,  the  corporation  ceases  to  be  answerable 
for  his  torts  ;°^  2.  That  the  receiver  is  liable,  not  personally,  but  in 

"  Carruthers  v.  Kansas  City  &c.  R.  In  this  case  no  attention  Is  paid  to 

Co.,  59  Kan.  629;   s.  c.  44  L.  R.  A.  the  question  whether  the  lease  was 

737;   54  Pac.  Rep.  673;  Heron  v.  St.  authorized  by  law. 

Paul  &c.  R.  Co.,  68  Minn.  542.  ==■  Ohio  &c.  R.  Co.  v.  Davis,  23  Ind. 

'5  Chesapeake  &c.  R.  Co.  v.  How-  553;   s.  c.  85  Am.  Dec.  477;   Bell  v. 

ard,  178  U.  S.  153;  s.  c.  20  Sup.  Ct.  Indianapolis  &c.  R.  Co.,  53  Ind.  57; 

Rep.  880;  aff'g  s.  e.  14  App.  D.  C.  262.  White  v.  Keokuk  &c.  R.  Co.,  52  Iowa 

*=  Chesapeake  &c.  R.  Co.  v.  How-  97,  102;   Metz  v.  Buffalo  &c.  R.  Co., 

ard,  178  U.  S.  153;  s.  c.  20  Sup.  Ct.  58  N.  Y.  61;   s.  c.  17  Am.  Rep.  201 

Rep.  880;  aff'g  s.  c.  14  App.  D.  C.  262.  (assignee  in  bankruptcy);   Davis  v. 

'»  Philadelphia  &c.   R.   Co.  v.   An-  Duncan,  19  Fed.  Rep.  477;  Heath  v. 

derson,  94  Pa.  St.  351;  s.  c.  6  Am.  &  Missouri    &c.    R.    Co.,    83    Mo.    617; 

Bng  Rail.  Cas.  407.  Texas  &c.  R.  Co.  v.  Collins,  84  Tex. 

^Ante,  §  3385.  121;     s.    c.    19     S.    W.    Rep.    365; 

•"  Tillett  V.  Norfolk  &c.  R.  Co.,  118  Texas  &c.  R.  Co.  v.  Bledsoe,  2  Tex. 

N.  C.  1031;   s.  c.  24  S.  E.  Rep.  111.  Civ.  App.   88;    s.   c.   20   S.  W.   Rep. 
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respect  of  the  trust  fund  in  his  hands,  for  the  negligent  injuries 
done  by  his  servants  in  the  operation  of  the  road;  3.  That  wherever 
the  circumstances  are  such  that  the  railway  company  would  have 
been  liable  if  in  possession  of  its  properties,  the  receiver  will  be  liable, 
either  personally  or  out  of  the  trust  fund  in  his  hands, — generally 
in  the  latter  character  only.^^  This  liability  attaches  to  the  re- 
ceiver,— or,  more  strictly  speaking,  to  the  fund  in  his  hands, — for  a 
personal  injury  resulting  from  a  defect  in  the  road,  whether  it  ex- 
isted when  the  railway  came  into  his  hands  or  not,  where  he  had  been 
in  charge  of  it  prior  to  the  accident,  for  a  length  of  time  suificient 
to  have  enabled  him,  by  the  exercise  of  reasonable  diligence,  to  discover 
the  defect  and  repair  it.^"     It  has  been  held,  with  obvious  good  sense, 


1135.  The  governing  principle  may 
be  illustrated  by  a  case  where  a  rail- 
way corporation  was  thrown  into 
involuntary  bankruptcy,  and  the 
road  was  operated  by  a  special  re- 
ceiver, who  was  afterwards  made 
assignee.  The  property  and  fran- 
chises of  the  corporation  were  sold 
to  the  holders  of  its  bonds.  Before 
the  sale  was  confirmed,  and  while 
the  assignee  was  operating  the  road, 
the  plaintiff's  intestate  was  negli- 
gently killed.  In  an  action  against 
the  corporation,  it  was  held  that  it 
was  not  liable  for  damages  for  the 
death:  Metz  v.  Buffalo  &c.  R.  Co., 
58  N.  Y.  61;  s.  c.  17  Am.  Rep.  201. 
Compare  Com.  v.  Central  Passenger 
&c.  R.  Co.,  52  Pa.  St.  506;  Willsbor- 
ough  &c.  Plank  Road  v.  Griffin,  57 
Pa.  St.  417;  Rogers  v.  Wheeler,  43 
N.  Y.  598. 

"Winbourn's  Case,  30  Fed.  Rep. 
167;  Pope's  Case,  30  Fed.  Rep.  169; 
Central  Trust  Co.  v.  Sloan,  65  Iowa 
655;  s.  c.  22  N.  W.  Rep.  916;  Sloan 
V.  Central  Iowa  R.  Co.,  62  Iowa  728; 
s.  c.  16  N.  W.  Rep.  331;  Murphy  v. 
Holbrook,  20  Ohio  St.  137;  s.  c.  5  Am. 
Rep.  633;  Commonwealth  v.  Felton 
(Ky.),  53  S.  W.  Rep.  1046  (not  to  be 
off.  rep.) ;  Bonner  v.  Mayfleld,  82  Tex. 
234;  s.  c.  18  S.  W.  Rep.  305.  The  Su- 
preme Court  of  Texas  held  that  a  re- 
ceiver was  not  "a  proprietor,  owner, 
charterer,  or  hirer,"  within  the  mean- 
ing of  the  statute  of  that  State  ( Tex. 
Rev.  Stat,  art.  2899)  giving  a  right 
of  action  for  injuries  resulting  in 
death:  Turner  v.  Cross,  83  Tex. 
218;  s.  c.  18  S.  W.  Rep.  578;  Bonner 
v.  Thomas  (Tex.  Civ.  App.),  20  S. 
W.  Rep.  722  (no  ofE.  rep.);  Yoakum 
v.  Selph,  83  Tex.  607;  s.  c.  19  S.  W. 


Rep.  145;  Texas  &c.  R.  Co.  v.  Thed- 
ens  (Tex.  Civ.  App.),  21  S.  W.  Rep. 
132  (no  off.  rep.);  Texas  &c.  R.  Co. 
v.  Collins,  84  Tex.  121;  Texas  &c.  R. 
Co.  V.  Bledsoe,  2  Tex.  Civ.  App.  88; 
s.  c.  20  S.  W.  Rep.  1135.  But  the 
Legislature  intervened  and  amended 
the  law  so  as  to  abrogate  a  rule  of 
construction  so  palpably  inexcusa- 
ble, and  so  as  to  confer  a  right  of 
action  in  such  a  case,  as  in  others: 
Laws  Tex.,  22d  Leg.,  Sp.  Sess.  1892, 
p.  5.  And  the  general  doctrine  un- 
doubtedly is  that  the  receiver  of  a 
railroad  will  be  liable  for  damages 
resulting  in  death,  whenever  the 
corporation  would  have  been  liable 
if  it  had  remained  in  possession: 
Murphy  v.  Holbrook,  20  Ohio  St, 
137,  149;  s.  c.  5  Am.  Rep.  633;  Littlo 
V.  Dusenberry,  46  N.  J.  L.  614;  s.  c. 
50  Am.  Rep.  445;  Lamphear  v.  Buck- 
ingham, 33  Conn.  237;  Lyman  v. 
Central  Vermont  R.  Co.,  59  Vt.  167 
(case  of  receiver  operating  railroad 
as  lessee) ;  Erwin  v.  Davenport,  9 
Heisk.  (Tenn.)  45.  As  to  the  ques- 
tion of  the  liability  of  receivers  of 
railroads,  considered  more  at  length, 
see  5  Thomp.  Corp.,  §  7148,  et  seq. 

"^Secor  V.  Toledo  &c.  R.  Co.,  10 
Fed.  Rep.  15. 

=»  Bonner  v.  Mayfield,  82  Tex.  234; 
s.  c.  18  S.  W.  Rep.  305.  In  an  action 
against  a  railroad  company  for  in- 
juries received  while  riding  on  its 
freight  trains,  in  violation  of  its 
rule  forbidding  conductors  to  carry 
passengers  thereon,  it  was  held 
error  to  admit  testimony  of  the 
custom  of  carrying  passengers  on 
such  trains  after  the  road  was 
placed  in  charge  of  a  receiver,  since 
the  company  could  not  be  held  re- 
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that  a  receiver  is  included  in  the  terms  of  a  statute  requiring  railroad 
companies  to  provide  water-closets  at  passenger  stations,  the  statute 
using  the  words  "corporation"  and  "company;"  since  these  words 
may  be  construed  as  including  any  person  standing  in  the  place  of 
such  a  company."' 

§  3391.  Liability  where  One  Bailroad  Company  is  the  Exclusive 
Bailee  of  the  Cars  of  Another  Company. — On  principles  unquestion- 
ably correct,  it  is  held  that  if  a  railroad  company  receives  upon  its 
track  the  cars  of  another  company,  placing  them  under  the  contro). 
of  its  own  agents  and  servants,  and  drawing  them  by  its  own  locomo- 
tives over  its  own  road  to  their  place  of  destination,  it  assumes  towards 
the  passengers  coming  upon  its  road  in  such  cars  the  relation  of  a  com- 
mon carrier  of  passengers,  and  all  the  liabilities  incident  to  that 
relation."'  A  railroad  company  is  also  responsible  for  an  injury  to 
a  person  not  a  passenger,  occasioned  by  want  of  proper  care  and 
prudence  on  the  part  of  its  servants  in  the  management  of  a  train 
which  is  under  their  exclusive  care,  direction,  and  control,  although 
the  train  belongs  to  another  company."'  But  this  duty  is  not  assumed 
toward  passengers  in  the  cars  of  the  bailor  company,  who  are  (here 
in  violation  of  the  agreement  subsisting  between  the  two  companies. 
In  respect  of  such  persons  the  relation  of  carrier  and  passenger  does 
not  exist;  but  it  seems  that  their  status  is  somewhat  analogous  to 
that  of  trespassers  or  bare  licensees:  they  take  such  accommodations 
as  they  get,  and  no  more;  and  if  they  are  injured  without  any  act  of 
negligence  specially  directed  to  them,  but  by  reason  of  the  fact  that 
the  accommodations  or  precautions  due  to  passengers  have  not  been 
extended  to  them,  they  will  have  no  right  of  action  against  the  bailor 
company;""  and  for  stronger  reasons,  it  would  seem,  none  against 
the  bailee  company."^ 

sponsible  for  what  the  receiver  may  servants  of  the  other  to  keep  their 

have   permitted:     San   Antonio   &c.  tracks  in  proper  condition  for  this 

R.  Co.  V.  I^ynch  (Tex.  Civ.  App.),  55  purpose,  for  a  breach  of  which  an 

S.  W.  Rep.  517  (no  off.  rep.).  action  may  be  maintained  by  such 

"Com.  V.  Felton   (Ky.),  53  S.  W.  servants     injured     thereby:     Nash- 

Rep.  1046  (not  to  be  off.  rep.).  ville  &c.   R.   Co.  v.   Carroll,  supra; 

'      °'  Schopman  v.  Boston  &c.  R.  Co.,  Sawyer  v.  Burlington  &c.  R.  Co.,  27 

9  Cush.   (Mass.)  24;  Clymer  v.  Cen-  Vt.  370. 

tral  R.  Co.,  5  Blatchf.   (U.  S.)  317;  =»  Fletcher  v.  Boston  &c.  R.  Co.,  1 

Nashville   &c.   R.   Co.   v.   Carroll,   6  Allen  (Mass.)  9. 

Heisk.  (Tenn.)  347.     The  agreement  "» Smith  v.  St.  Louis  &c.  R.  Co.,  9 

between   the   companies,   in   such  a  Mo.  App.  598;  s.  c.  aff'd  85  Mo.  418. 

case,   to   allow   the   trains   of   each  °'  This    may    be    illustrated    by   a 

company  to  run  and  be  drawn  over  case  where  two  railroad  companies, 

their  respective  tracks  for  the  mu-  which  will  be  denominated  company 

tual    interest    and    convenience    of  A  and  company  B,  had  a  running  ar- 

both  companies,  charges  each  of  the  rangement    together.     The    eastern 

companies  with  a  duty  towards  the  terminus  of  A  company  was  at  Pa- 
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§  3392.  Carrier  Responsible  for  Negligence  of  Independent  Con- 
tractors.— The  duty  of  a  eommon  carrier  to  provide  safe  stations,  wait- 
ing-rooms, platforms,  approaches,  passage-ways,  etc.,  for  the  use  and 
convenience  of  its  passengers,  as  well  as  a  safe  roadway,  and  safe 
vehicles, — is  a  duty  so  absolute  in  its  nature  that  the  carrier  can 
not  shift  the  responsibility  for  failing  to  perform  it  upon  the 
shoulders  of  an  independent  contractor.^^  But  if  the  carrier  com- 
mits a  locomotive  and  train  of  cars  to  a  contractor  to  be  used  by 
the  latter  in  executing  his  contract,  then,  for  an  injury  which  may 
happen  to  any  one  through  the  negligent  management  of  such  train 
by  the  contractor  or  his  servants,  the  contractor,  and  not  the  carrier, 
will  be  liable.  To  this  statement  an  exception  may  exist  where,  by 
a  custom  or  otherwise,  the  carrier  permits  passengers  to  take  passage 
and  be  transported  on  such  a  train,  in  which  exceptional  case  he 
makes  the  independent  contractor  his  servant  or  agent,  in  respect 
of  such  passenger  ;•"*  but  it  will  always  be  a  question  of  diificulty,  un- 
der such  circumstances,  whether  the  relation  of  carrier  and  passenger 
has  been  created.  If  the  person  being  so  transported  pays  fare  to  the 
railway  company,  there  will  be  no  difficulty  in  holding  that  the  rela- 
tion has  been  established;  but  if,  on  the  other  hand,  he  is  permitted 
to  ride  by  the  mere  courteous  or  officious  act  of  the  independent  con- 
tractor, then  the  contrary  would  seem  to  be  the  proper  conclusion. 
The  Supreme  Court  of  Texas  have  held  that  a  railway  company  is  not 

ciflc,  forty  miles  west  of  St.  Louis,  consequence  of  the  station  not  be- 
while  tlie  B  company  ran  from  Pa-  ing  lighted, — that  there  could  be  no 
cific  to  St.  Louis.  By  an  arrange-  recovery  of  damages  from  A  com- 
ment between  the  two  companies,  B  pany  in  respect  of  the  death  of  this 
company,  with  its  own  locomotive  passenger.  A  company  owed  no  duty, 
and  crew  of  trainmen,  was  accus-  by  reason  of  the  facts  disclosed  to  a 
tomed  to  take  the  coaches  of  A  com-  passenger  of  B  company,  wrongfully 
pany  and  the  men  to  manage  them  hauled  by  the  servants  of  B  com- 
and  bring  them  in  from  Pacific  to  pany  in  a  coach  of  A  company,  to 
St.  Louis,  running  them  subject  to  see  that  the  depot  of  B  company 
its  own  rules,  permitting  A  company  should  be  lighted  In  the  nighttime 
to  do  no  business  between  these  for  the  protection  of  such  passenger: 
points,  and  reserving  the  right  to  Smith  v.  St.  Louis  &c.  R.  Co.,  9  Mo. 
discharge  the  men  managing  the  App.  598;  s.  c.  aff'd  85  Mo.  418.  For 
train  while  on  its  road.  It  was  statutes  of  Massachusetts,  under 
held,  under  these  circumstances,  which  a  railway  company  leasing  its 
where  a  passenger  had  purchased  properties  and  franchises,  continued 
a  ticket  from  B  company  which  en-  liable  for  the  destruction  of  property 
titled  him  to  ride  from  St.  Louis  to  communicated  by  ilres  from,  locomo- 
Kirkwood,  a  point  between  St.  Louis  tives, — see  Ingersoll  v.  Stockbridge 
and  Pacific,  and  who,  upon  this  &c.  R.  Co.,  8  Allen  (Mass.)  438;  Dan- 
ticket,  in  violation  of  the  running  iels  v.  Hart,  118  Mass.  543;  Davis  v. 
arrangements  between  A  company  Providence  &c.  R.  Co.,  121  Mass.  134. 
and  B  company,  was  permitted  to  °^Vol.  I,  §  669,  et  seq.;  ante, 
travel  by  the  servants  of  B  com-  §§  2804,  2805;  Barrows  S.  S.  Co.  v. 
pany,  and  who,  while  attempting  to  Kane,  88  Fed.  Rep.  197;  s.  c.  59  U. 
alight  at  Kirkwood  in  the  night-  S.  App.  574. 
time,  fell  down  and  was  killed  in        "^Vol.  I,  §  628. 
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liable  for  damages  which  result  through  the  negligent  management 
of  one  of  its  trains,  used  and  controlled  by  contractors  for  the  con- 
struction of  its  road,  in  their  work  of  construction,  on  a  portion  of 
the  road  which  they  have  built  and  not  yet  turned  over  to  the  com- 
pany."^ The  principle  that  a  railroad  company  can  not  delegate  to 
an  employe  its  charter  rights  and  privileges,  so  as  to  exempt  it  from 
liability,  was  held  not  to  extend  to  the  use  of  the  ordinary  ways  and 
means  for  the  construction  of  the  road,  but  to  the  use  of  such  ex- 
traordinary powers  only  as  the  company  itself  could  not  exercise 
without  having  first  complied  with  the  conditions  of  the  legislative 
grant  of  authority.'^ 

§  3393.  Liability  where  a  Railroad  is  Operated  by  a  Construction 
Company. — In  the  case  of  a  railroad  in  process  of  construction,  a 
contract  between  the  railroad  company  and  a  construction  company 
which  is  doing  the  work  of  construction,  whereby  the  construction 
company  is  allowed  to  operate  the  road  and  to  receive  its  earnings 
for  a  certain  time, — does  not  relieve  the  railroad  company  from 
liability  for  injuries  caused  by  the  negligence  of  the  construction 
company  in  carrying  passengers;  since  the  construction  company 
operates  the  road  by  virtue  of  the  franchise  granted  by  the  State  to 
the  railroad  company,  and  becomes,  in  substance  and  efEect,  its  agents 
in  so  doing.'"' 

§  3394.  Other  Illustrations  of  the  Foregoing  Doctrines. — So,  where 
the  owners  of  a  line  of  canal  boats  engaged  in  the  business  of  common 
carriers  of  passengers  and  goods,  chartered  one  of  their  boats  to 
another  transportation  company  for  a  single  trip,  but  retained  charge 
of  it  and  navigated  it  with  their  own  master  and  crew,  they  were  held 
liable  to  a  passenger  upon  this  trip  for  the  loss  of  his  goods. "^  Stage- 
coach proprietors  running  a  line  of  coaches  between  two  points,  the 
route  being  divided  between  them  into  sections,  the  proprietor  in 
charge  of  each  section  furnishing  his  own  carriages  and  horses,  hiring 
drivers  and  paying  the  expenses  of  his  own  section,  each  sharing  in 

"*  Cunningham  v.  International  R.  in  the  course  of  an  independent  oc- 

Co.,   51   Tex.   503;    Houston  &c.   Co.  cupation  in  which  he  represents  the 

T.  Meador,  50  Tex.  77,  S7;   Houston  will  of  his  employer  only  as  to  the 

&c.  R.  Co.  V.  Van  Bayless,  1  Wills,  result  of  the  work,  and  not  as  to 

(Tex.  Civ.  App.)  247.  the   means   by   which   it  is   accom- 

™  Cunningham  v.  International  R.  plished.  See  Vol.  I,  §  621. 
Co.,  51  Tex.  503.  The  court  rightly  ™  Chattanooga  &c.  R.  Co.  v.  Lid- 
holds  that  the  true  test  by  which  to  dell,  85  Ga.  482;  s.  c.  8  Rail.  &  Corp. 
determine  whether  one  who  renders  L.  J.  296;  11  S.  B.  Rep.  853;  Lakin 
service  for  another,  does  so  as  a  v.  Willamette  &c.  R.  Co.,  13  Or.  436; 
contractor  or  as  a  servant,  is  to  as-  s.  c.  57  Am.  Rep.  25. 
certain  whether  he  renders  service        "  Campbell  v.  Perkins,  8  N.  Y.  430. 
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the  profits  of  the  entire  line^  have  been  held  jointly  liable  as  co-part- 
ners to  a  passenger  for  a  breach  of  the  contract  of  carriage  at  any 
part  of  the  route."^  However,  it  has  been  held  that  if  a  passenger 
purchase  a  ticket  of  railway  carrier  A,  by  whose  servants  the  train 
upon  which  he  is  riding  is  transferred  to  the  line  of  carrier  B,  and 
he  is  thence  by  the  servants  of  this  carrier  transferred  to  the  line  of 
carrier  C,  and,  while  on  this  last  line,  but  in  charge  of  the  servants 
of  carrier  B,  a  collision  ensues,  attributable  entirely  to  the  fault  of 
the  servants  of  carrier  B,  this  carrier  alone  can  be  held  responsible 
for  the  injuries  received  by  the  passenger  in  such  accident.'*® 

"^  Bostwick  V.  Champion,  11  "Wend,  brought  against  carrier  C,  and  recov- 

(N.  Y.)  571,  581,  per  Nelson,  J.;  s.  c.  ery  was   denied   because   the   negli- 

aflfirmed  in   18   Wend.    (N.   Y.)    175,  gence  was  entirely  that  of  carrier  B, 

181,  per  Chancellor  Walworth;  Cole  and  because,  as  between  these  two, 

v.  Goodwin,  19  Wend.   (N.  Y.)   251,  the    liability    was    with    carrier    B. 

254.  The   liability  of  the   other   carrier 

«» Clymer    v.    Central    R.    Co.,    5  was  not  considered. 
Blatchf.  (U.  S.)  317.    The  suit  was 
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CHAPTER  CI. 

LIABILITY    OF    CARRIER    IN    RESPECT    OF    PASSENGER'S    BAGGAGE. 

Art.      I.     In  General,  §§  3398-3412. 

Art.     II.     What  is  and  what  is  not  Baggage,  §§  3414-3425. 

Art.  III.     Delivery  to  and  Eedelivery  by  the  Carrier,  §§  3428-3438. 

Art.  IV.  Eesponsibility  in  Case  of  Mixed  Possession  between  Car- 
rier and  Passenger,  §§  3441-3446. 

Art.  V.  When  Carrier  Liable  only  as  Bailee  for  Hire,  §§  3441'- 
3453. 

Art.  VI.  Contracts  and  ^Notices  Limiting  Carrier's  Liability  for 
Baggage,  §§  3455-3462. 

Art.  VII.  Questions  of  Procedure,  Evidence,  and  Damages  in 
Actions  for  Loss  of  Baggage,  §§  3464r-3473. 

Article  I.    In  General. 

Section  Section 

3398..  Contract  to   carry   passenger  3405.  Duty   of    passenger   with   re- 
includes  baggage.  spect  to  his  baggage  during 

3399.  Measure  of  responsibility  for  transit. 

baggage  is  that  of  a  common    3406.  Carrier  liable  for  acts  of  what 
carrier  of  goods.  agents  in  respect  of  baggage. 

3400.  Distinction   between   measure    3407.  When  carrier  exonerated  be- 

of  responsibility  for  person-  cause  his  agent  acts  outside 

al  safety  of  passenger  and  the  line  of  his  authority, 

for  his  baggage.  3408.  Responsibility  for  baggage  not 

3401.  Measure   of   responsibility   in  carried  on  same  train  or  ves- 

respect  of  articles  not  prop-  sel  with  passenger. 

erly  baggage.  3409.  Responsibility  of  carrier  for 

3402.  Carrier  liable  when  notified  of  extra  or  excess  baggage. 

the  nature  of  the  articles,     3410.  Responsibility  for  baggage  of 
although  not  baggage.  a  gratuitous  passenger. 

3403.  "When   carrier   so  notified   by    3411.  Statutes  limiting  carrier's  lia- 

the  nature  of  the  baggage.  bility   for   passenger's   bag- 

3404.  Right  of  carrier  to  demand  in-  gage. 

formation  as  to  contents  of     3412.  Lien  of  carrier  upon  baggage 
passenger's  trunk.  for  passenger's  fare. 

§  3398,    Contract  to  Carry  Passenger  Includes  Baggage. — Com- 
mon carriers  of  passengers,  in  contracting  to  carry  their  passengers, 
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generally  include  in  the  contract  the  undertaking  to  carry  their  per- 
sonal baggage  to  the  extent  of  a  given  weight,  without  extra  charge. 
This  contract  is  interpreted  as  including  such  articles  as  are  prop- 
erly comprehended  under  the  term  "baggage"  as  it  is  used  in  this 
country,  or  "luggage,"  as  the  word  is  used  in  England.^ 

§  3399.  Measure  of  Responsibility  for  Baggage  is  that  of  a  Common 
Carrier  of  Goods.^ — The  compensation  which  the  carrier  receives  for 
the  conveyance  of  the  baggage  of  the  passenger  is  included  in  the 
fare  which  the  passenger  pays;  and  therefore  the  carrier  is  not,  in 
respect  of  the  passenger's  baggage,  a  mere  gratuitous  bailee,  but  he 
is  a  bailee  for  hire.^  He  does  not  carry  it  for  the  mere  accommoda- 
tion of  the  passenger  and  as  a  mere  act  of  courtesy,  but  he  carries 
it  for  compensation  which  is  included  in  the  money  which  the  pas- 
senger pays  for  the  transportation  of  himself  and  baggage.  The 
carrier  is,  then,  in  respect  of  what  is  properly  included  within  the 
word  "baggage"  or  "luggage,"  a  common  carrier  of  goods  for  hire; 
and  the  measure  of  his  liability  for  the  same,  when  not  limited  by 
contract,  is  precisely  the  same  as  that  of  a  common  carrier  of  goods — 
it  is  that  of  an  insurer:  he  is  liable  for  losses  happening  from  every 
cause,  except  the  act  of  God,  or  the  enemies  of  the  State.*    If,  how- 


^  Orange  County  Bank  v.  Brown,  9 
Wend.  (N.  Y.)  85;  Peixotti  v.  Mc- 
Laughlin, 1  Strobh.  (S.  C.)  468; 
Woods  V.  Devln,  13  111.  746;  Merrill 
v.  Grinnell,  30  N.  Y.  594;  Chicago 
&c.  R.  Co.  V.  Fahey,  52  111.  81;  Cin- 
cinnati &c.  R.  Co.  V.  Marcus,  38  111. 
219;  Hannibal  &c..  R.  Co.  v.  Swift, 
12  Wall.  (U.  S.)  262;  Fairfax  v.  New 
York  &c.  R.  Co.,  5  Jones  &  Sp.  (N. 
Y.)  516;  The  Elvira  Harbeck,  2 
Blatchf.  (U.  S.)  336;  Glasco  v.  New 
York  &c.  R.  Co.,  36  Barb.  (N.  Y.) 
557;  Perkins  v.  Wright,  37  Ind.  27; 
Hutchings  v.  Western  &c.  R.  Co.,  25 
Ga.  61;  Hirschsohn  v.  Hamburg  &c. 
Packet  Co.,  2  Jones  &  Sp.  (N.  Y.) 
521;  Mississippi  &c.  R.  Co.  v.  Ken- 
nedy, 41  Miss.  671;  Wilson  v.  Grand 
Trunk  R.  Co.,  56  Me.  60;  Smith  v. 
Boston  &c.  R.  Co.,  44  N.  H.  325; 
Powell  v.  Myers,  26  Wend.  (N.  Y.) 
591;  Camden  &c.  R.  Co.  v.  Burke,  13 
Wend.  (N.  Y.)  611;  Pardee  v.  Drew, 
25  Wend.  (N.  Y.)  459;  Defrier  v. 
The  Nicaragua,  81  Fed.  Rep.  745. 

'This  section  is  cited  in  §  3119. 

'  Oakes  v.  Northern  &c.  R.  Co.,  20 
Or.  392;  s.  c.  12  L.  R.  A.  318;  26  Pac. 
Rep.  230. 

*  Oakes  v.  Northern  &c.  R.  Co.,  20 


Or.  392;  s.  c.  12  L.  R.  A.  318;  26  Pac. 
Rep.  230;  Pennsylvania  R.  Co.  v. 
Knight,  58  N.  J.  L.  287;  s.  c.  3  Am. 
&  Eng.  Rail.  Cas.  (N.  S.)  374;  33 
Atl.  Rep.  845;  Edson  v.  Pennsyl- 
vania Co.,  70  111.  App.  654;  s.  c.  2 
Chic.  L.  J.  Wkly.  475;  Strouss  v. 
Wabash  &c.  R.  Co.,  17  Fed.  Rep.  209; 
HoUister  v.  Nowlen,  19  Wend.  (N. 
Y.)  234;  s.  c.  Thomp.  Carr.  Pass. 
489;  Kansas  City  &c.  R.  Co.  v.  Pat- 
ten, 3  Kan.  App.  338;  s.  c.  45  Pac. 
Rep.  108;  Orange  County  Bank  v. 
Brown,  9  Wend.  (N.  Y.)  85;  Peixotti 
V.  McLaughlin,  1  Strobh.  (S.  C.) 
468;  Woods  v.  Devin,  13  111.  746; 
Hawkins  v.  Hoffman,  6  Hill  (N.  Y.) 
586;  Merrill  v.  Grinnell,  30  N.  Y. 
594;  Bomar  v.  Maxwell,  9  Humph. 
(Tenn.)  621;  Chamberlain  v.  West- 
ern Transp.  Co.,  45  Barb.  (N.  Y.) 
218;  s.  c.  rev'd  44  N.  Y.  305;  Camden 
&c.  R.  Co.  V.  Burke,  13  Wend.  (N. 
Y.)  611;  Bayliss  v.  Lintott,  L.  R.  8 
C.  P.  345;  s.  c.  42  L.  J.  (C.  P.)  119; 
28  L.  T.  (N.  S.)  666;  Blossman  v. 
Hooper,  16  La.  An.  160;  Chicago  &c. 
R.  Co.  V.  Fahey,  52  111.  81;  Dill  v. 
South  Carolina  R.  Co.,  7  Rich.  (S. 
C.)  158;  Dibble  v.  Brown,  12  Ga. 
217;   Hannibal  &c.  R.  Co.  v.  Swift, 
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ever,  the  baggage  was  brought  into  contact  with  the  destructive  force 
through  the  previous  negligence  of  the  carrier,  the  fact  that  the  im- 
mediate cause  of  the  loss  was  the  act  of  God,  will  not  relieve  him 
from  liability.^  Thus,  it  has  been  held  that,  where  a  carrier  fails 
to  ship  a  trunk  upon  a  limited  train  with  its  owner,  because,  through 
the  carrier's  negligence,  it  has  been  improperly  tagged,  but  ships  it  on 
a  later  train,  which  comes  in  contact  with  a  flood,  itself  an  act  of  God, 
the  carrier  is  liable  for  the  loss  of  the  baggage.® 


12  Wall.  (U.  S.)  262;  Fairfax  v.  New 
York  &c.  R.  Co.,  5  Jones  &  Sp.  (N. 
Y.)  516;  The  Elvira  Harbeck,  2 
Blatchf.  336;  Glasco  v.  New  York  &c. 
R.  Co.,  36  Barb.  (N.  Y.)  557;  Perk- 
ins v.  Wright,  37  Ind.  27;  Moore  v. 
Str.  Evening  Star,  20  La.  An.  402; 
Wilson  V.  Chesapeake,  21  Gratt. 
(Va.)  654.  In  two  of  the  earliest 
cases  on  this  subject  a  contrary  rule 
was  declared.  In  the  case  of  Mid- 
dleton  V.  Fowler,  1  Salk.  282,  de- 
termined in  1699,  Lord  Holt  said 
that  an  action  would  not  lie  against 
the  owner  of  a  stagecoach  for  the 
loss  of  the  trunk  of  a  passenger,  be- 
cause nothing  was  paid  for  the  car- 
riage of  the  trunk  as  distinct  from 
the  passage  money  of  the  traveller. 
A  similar  view  prevailed  also  in 
Upshare  v.  Aidee,  1  Comyns  25,  de- 
termined in  1697.  A  decision  of  the 
New  York  Court  of  Common  Pleas 
went  to  the  other  extreme.  The  ac- 
tion was  against  a  street  car  com- 
pany for  the  loss  of  a  satchel  which 
was  inadvertently  left  in  one  of  the 
defendants'  cars,  and  which,  in  pur- 
suance of  a  regulation  of  the  com- 
pany, was  carried  to  the  depot  of  the 
company  and  placed  in  the  hands  of 
the  receiver  of  the  road,  whose  duty 
it  was  to  keep  it  for  the  owner.  He 
delivered  it  to  a  person  who  was  not 
the  owner  of  it,  who  demanded  it, 
saying  it  was  the  property  of  her 
mistress.  The  court,  while  admitting 
that  the  contract  for  carriage  in  this 
instance  did  not  involve  the  obliga- 
tion to  carry  such  articles,  nor  the 
extraordinary  liability  for  their 
safe-keeping  which  the  law  imposes 
upon  passenger  carriers  with  respect 
to  baggage,  held  that  the  defendants 
were  nevertheless  liable,  because 
they  had,  by  a  general  regulation, 
made  it  a  part  of  the  duty  of  their 
agents  to  take  charge  of  property 
Inadvertently  left  in  their  cars,  and 
provided  at  their  depot  a  place  for 


its  safe-keeping,  where  the  owner 
might  apply  for  it,  and  had  thus  as- 
sumed the  responsibility  to  deliver 
it  to  such  person:  Morris  v.  Third 
Avenue  R.  Co.,  1  Daly  (N.  Y.)  202. 
In  Chamberlain  v.  Western  Transp. 
Co.,  44  N.  Y.  305,  it  was  held  that 
in  the  act  of  March  3,  1851,  limiting 
shipowners'  liability  in  case  of  fire, 
the  terms  "any  goods  or  merchan- 
dise whatsoever,"  extend  to  ordinary 
baggage,  thus  reversing  the  decision 
in  45  Barb.  (N.  Y.)  218,  which  held 
that  it  did  not.  In  Fairfax  v.  New 
York  &c.  R.  Co.,  5  Jones  &  Sp.  (N.  Y.) 
516,  the  judgment  reversed  and  re- 
manded the  case.  On  a  second  trial  a 
verdict  was  directed  for  defendant, 
and,  on  appeal,  the  judgment  was  re- 
versed on  the  ground  that  it  should 
have  been  submitted  to  the  jury;  and 
a  new  trial  was  ordered:  Fairfax 
V.  New  York  &c.  R.  Co.,  67  N.  Y.  11. 
On  the  third  trial,  the  plaintiff  had 
a  verdict,  and  judgment  was  af- 
firmed: Fairfax  v.  New  York  &c. 
R.  Co.,  73  N.  Y.  167.  In  the  last  case 
it  appeared  that  plaintiff's  baggage 
had  been  checked  from  Montreal  to 
New  York  over  the  Grand  Trunk 
Railway  to  Troy,  and  thence  by 
steamboat  to  New  York.  At  Troy  it 
was  delivered  by  the  agent  of  the 
Grand  Trunk  Railway  Company  to 
the  defendant,  who  took  it  to  New 
York  and  deposited  it  in  its  baggage 
room.  When  called  for,  a  portman- 
teau was  missing.  The  defendant 
was  held  to  a  warehouseman's  lia- 
bility, and  compelled  to  explain  the 
loss  of  the  portmanteau,  which  it 
failed  satisfactorily  to  do. 

"Edson  V.  Pennsylvania  Co.,  70 
111.  App.  54;  s.  c.  2  Chic.  L.  J.  Wkly. 
475. 

"Wald  V.  Pittsburgh  &c.  R.  Co., 
162  111.  545;  s.  c.  35  L.  R.  A.  356;  43 
Cent.  L.  J.  423;  5  Am.  &  Eng.  Rail. 
Cas.  (N.  S.)  70;  44  N.  E.  Rep.  888; 
rev'g  s.  c.  60  III.  App.  460. 
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§  3400.  Distinction  between  Measure  of  Responsibility  for  Per- 
sonal Safety  of  Passenger  and  for  his  Baggage. — There  are  two  dis- 
tinct measures  of  responsibility  which,  are  applicable  to  the  functions 
of  the  carrier  as  to  the  person  of  the  passenger  and  his  baggage.  A 
passenger  carrier  is  not  liable  as  an  insurer  for  any  injury  which 
the  person  of  the  traveller  may  sustain  while  in  his  hands;  but  a 
carrier  of  goods,  with  the  familiar  exceptions,  incurs  an  absolute 
responsibility  for  the  safety  of  the  goods  which  are  committed  to 
his  care,  or  is  responsible  in  the  same  degree  as  an  innkeeper  is  for 
the  safe-keeping  of  the  property  of  his  guest.  The  reason  is  plain. 
The  carrier  of  goods  and  the  innkeeper  have  opportunities  and  temp- 
tations for  theft,  robbery,  or  combinations  with  thieves  which  are 
practically  unlimited;  and  therefore  the  policy  of  the  law  requires 
that  they  should  be  held  answerable  for  all  loss  or  damage  to  the 
property  committed  to  their  charge,  without  reference  to  the  ques- 
tion of  the  degree  of  care  actually  exercised  by  them,  unless  such 
loss  proceed  from  "the  act  of  God  or  the  King's  enemies."'  The 
reasons  of  this  rule  are  inapplicable  to  carriers  of  passengers,  and 
therefore  such  a  carrier  is  not  responsible  for  an  injury  to  the  person 
of  the  passenger  unless  it  be  shown  to  have  resulted  in  some  way  from 
the  carrier's  negligence  or  other  fault.'  But  with  reference  to  the 
baggage  of  the  passenger,  the  position  in  which  the  carrier  is  placed  is 
practically  the  same  as  that  of  the  common  carrier  in  regard  to  goods 
intrusted  to  his  charge;  and  for  this  reason  the  carrier  is  liable  to 
the  same  extent  for  the  safe  carriage  and  delivery  of  the  baggage 
of  passengers  received  by  him,  notwithstanding  the  fact  that  he  re- 
ceives therefor  no  compensation  beyond  the  fare  of  the  passenger.® 

§  3401.  Measure  of  Responsibility  in  Respect  of  Articles  not  Prop- 
erly Baggage.^" — The  carrier  undertakes,  as  already  seen,  to  trans- 
port for  the  passenger,  for  a  compensation  which  is  included  in  the 
fare  which  the  passenger  has  paid,  his  ordinary  baggage  up  to  a 
certain  limit  of  poundage;  but  he  does  not  undertake  to  transport 
articles  which  are  not  properly  baggage,  and  to  become  an  insurer 
for  the  safety  of  such  articles,  unless,  knowing  their  character,  he 
voluntarily  assumes  the  undertaking.  If  the  passenger  imposes  upon 
the  carrier,  as  baggage,  articles  which  are  not  properly  classified  as 
such,  without  informing  him  of  their  true  character,  he  commits 
a  fraud  upon  the  carrier,  and  the  carrier  is  not  liable  in  respect  of 

'  Coggs  v.  Bernard,  1  Smith's  Ld.  '  See  the  cases  cited  in  the  preced- 

Cas.  283;  s.  c.  2  Ld.  Raym.  909.  ing  section. 

'  Camden  &c.  R.  Co.  v.  Burise,  13  "  This  section  is  cited  in  §  3402. 
Wend.  (N.  Y.)  611. 
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such  articles  as  an  insurer;  but  in  respect  of  them  he  stands,  in  the 
eye  of  the  law,  at  most  in  the  position  of  a  gratuitous  bailee:  he  has 
been  paid  for  transporting  the  passenger  and  his  baggage,  but  he 
has  not  been  paid  for  transporting  goods  of  the  passenger  which  are 
not  baggage.  If,  therefore,  such  goods  are  lost,  stolen,  destroyed, 
or  damaged,  the  measure  of  the  liability  of  the  carrier  is,  on  prin- 
ciple, that  which  attends  a  gratuitous  bailee:  he  is  bound  only  to 
slight  care,  and  is  liable  only  for  gross  negligence;^''-  and  most  de- 
cisions exonerate  him  entirely,  on  the  ground  that  there  is  no  con- 
tract whatever  between  them,  and  no  assumption  of  any  duty  in 
respect  of  such  goods  by  the  carrier,  whether  for  reward  or  without  re- 
ward.^^ 

§  3402.  Carrier  Liable  when  Notified  of  the  Nature  of  the  Articles, 
although  not  Baggage.^' — It  is  scarcely  necessary  to  say  that  the 
right  to  stand  exempt  from  the  liability  of  an  insurer  in  respect  of 
articles  carried  by  the  traveller  which  are  not  properly  classified  as 
baggage,  is  a  right  which  the  carrier  may  waive;  and  it  is  held  that 
he  does  waive  it  where  he  receives  and  undertakes  to  forward  such 
articles  as  baggage,  knowing  or  having  reason  to  believe  that  they 


"Bowler  &c.  Co.  v.  Toledo  &c.  R. 
Co.,  10  Ohio  C.  C.  272;  s.  c.  3  Ohio 
Dec.  41;  aff'g  s.  c.  1  Ohio  Dec.  55; 
8.  c.  27  Chic.  Leg.  News  68;  s.  c. 
aff'd  57  Ohio  St.  38;  Toledo  &c.  R. 
Co.  V.  Ambach,  3  Ohio  Dec.  372;  s.  c 
10  Ohio  C.  C.  490;  s.  c.  afC'd  57  Ohio 
St.  38;  Toledo  &c.  R.  Co.  v.  Bowler 
&c.  Co.,  9  Ohio  C.  D.  465;  Greenwich 
Ins.  Co.  v.  Memphis  &c.  Packet  Co., 
1  Ohio  N.  P.  126;  Wunch  v.  Northern 
&c.  R.  Co.,  62  Fed.  Rep.  878. 

•^  Humphreys  v.  Perry,  148  U.  S. 
627;  s.  c.  37  L.  ed.  587;  47  Alb.  L.  J. 
386;  13  Sup.  Ct.  Rep.  711;  7  Am. 
Rail.  &  Corp.  L.  J.  686;  54  Am.  & 
Eng.  Rail.  Cas.  29.  Nearly  to  the 
same  effect,  see  Haines  v.  Chicago 
&c.  R.  Co.,  29  Minn.  160;  s.  c.  43  Am. 
Rep.  199;  Belfast  &c.  R.  Co.  v.  Keys, 
9  H.  L.  Cas.  556;  Hellman  v.  Holla- 
day,  1  Woolw.  (U.  S.)  367;  Great 
Northern  R.  Co.  v.  Shepherd,  7  Eng. 
Rail.  Cas.  310;  s.  c.  L.  R.  8  Bxch.  30; 
21  L.  J.  (Bxch.)  286;  Doyle  v.  Kiser, 
6  Ind.  242;  Nevins  v.  Bay  State 
Steamboat  Co.,  4  Bosw.  (N.  Y.)  225; 
Cahill  V.  London  &c.  R.  Co.,  10  C.  B. 
(N.  S.)  154;  s.  c.  7  Jur.  (N.  S.)  1164; 
30  L.  J.  (C.  P.)  289;  9  Week.  Rep. 
653;  4L.  T.  (N.  S.)  246;  s.  c.  aflBrmed 
on  appeal,  13  C.  B.  (N.  S.)  818;  8 
Jur.  (N.  S.)  1063;  31  L.  J.   (C.  P.) 
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271;  10  "Week.  Rep.  391;  Michigan 
&c.  R.  Co.  V.  Oehm,  56  111.  294;  Lee 
V.  Grand  Trunk  R.  Co.,  36  Upper 
Canada  Q.  B.  350.  The  correctness 
of  this  conclusion  is  not  affected  by 
the  dictum,  in  a  Pennsylvania  case. 
It  was  there  remarked  that  "neither 
concealment  nor  fraud  can  be  im- 
puted to  the  plaintiff.  He  was  not 
bound  to  disclose  the  nature  or 
value  of  the  goods,  unless  inquired 
of  by  the  carrier,  in  which  case  he 
must  answer  truly: "  Camden  &c.  R. 
Co.  V.  Baldauf,  16  Pa.  St.  78,  Rogers, 
J.  As  to  the  authorities  cited  in 
support  of  this  position,  one  of  the 
cases  (Brooke  v.  Pickwick,  4  Bing. 
218)  is  not  in  point.  It  was  an  ac- 
tion for  the  loss  of  a  trunk  which 
contained  articles  of  baggage  proper 
only,  and  turned  upon  the  question 
of  whether  notice  of  a  regulation  of 
the  carrier  as  to  value  was  brought 
home  to  the  passenger.  The  other 
two  were  cases  of  the  liability  of 
common  carriers  of  goods  (Phillips 
V.  Earle,  8  Pick.  (Mass.)  182;  Relff 
V.  Rapp,  3  "Watts  &  S.  (Pa.)  21),  and 
are  obviously  inapplicable  to  the 
case  of  the  carriage  of  such  articles 
without  extra  charge. 
"  This  section  is  cited  In  §  3416. 
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are  not  baggage;  that,  in  such  a  ease,  what  the  passenger  andi  car- 
rier both  elect  to  treat  as  baggage  is  deemed  to  be  such  in  law  for 
the  purpose  of  charging  the  carrier  with  responsibility  for  its  safe 
transportation  and  delivery.^*  But  a  passenger  who  knows  that  a 
baggage  master,  in  checking  such  articles  without  a  permit  from 
the  company,  is  transgressing  the  company's  rules,  can  not  recover 
for  the  loss  of  such  articles  as  baggage.^^  Moreover,  to  charge  the 
company  with  the  knowledge  of  its  agent  that  the  things  offered 
are  not  entitled  to  transportation  as  baggage,  such  knowledge  must 
have  been  acquired  in  the  course  of  his  employment.  This  dis- 
tinction has  been  closely  drawn  in  an  Alabama  case,  where  it  was 
held  that  an  agent,  who  bought  a  pair  of  sleeve  buttons  from  a 
prospective  passenger,  which  were  taken  from  her  valise  in  his  pres- 
ence, and  who  then  sold  her  a  ticket  and  checked  the  valise,  had 
gained  the  knowledge  that  the  valise  contained  only  merchandise 
in  the  course  of  a  private  purchase  of  personal  wearing  apparel,  and 
not  in  the  transaction  of  the  carrier's  business ;  and  hence  the  carrier 
was  not  liable  for  its  loss.^"  Manifestly  the  rule  already  stated,^^ 
which  exonerates  the  carrier  from  responsibility  for  articles  which 
are  not  baggage,  applies  only  to  those  cases  where  the  carrier  is  not 
aware  of  the  presence  of  such  additional  articles  in  the  baggage.  If 
he  is  notified  of  the  fact,  or  if  they  are  carried  openly,  or  so  packed 
that  their  nature  is  obvious,  and  the  carrier  accepts  them  for  car- 
riage without  objection, — the  law  presumes  an  undertaking  on  his 
part  to  carry  them  as  baggage,  and  he  will  be  liable  for  their  loss 
as  if  they  were  properly  baggage.^^     In  general,  the  burden  of  proving 

"Oakes  v.  Northern  &c.  R.  Co.,  20  Wkly.  65;    Hannibal  &c.  R.  Co.  v. 

Or.  392;  s.  c.  12  L.  R.  A.  318;  26  Pac.  Swift,  12  Wall.  (U.  S.)  262;  s.  c.  20 

Rep.     230;     Glovinsky    v.     Cunard  L.   ed.   423;    Toledo   &c.   R.   Co.   v. 

Steamship    Co.,    6    Misc.     (N.    Y.)  Bowler,  57  Ohio  St.  38;  s.  c.  8  Am. 

388;    s.   c.    56   N.   Y.   St.   Rep.   407;  &  Eng.  Rail.  Cas.    (N.   S.)    533;    63 

26  N.  Y.  Supp.  751;    Central  Trust  Am.  St.  Rep.  702;  38  Ohio  L.  J.  253; 

Co.  V.  Wabash  &c.  R.  Co.,  39  Fed.  47  N.  E.  Rep.  1039;  aff'g  s.  c.  10  Ohio 

Rep.  417;   s.  c.  40  Am.  &  Eng.  Rail.  C.  C.  272;  Toledo  &c.  R.  Co.  v.  Am- 

Cas.  636  (trunk  containing  jeweZrt/);  bach,  3  Ohio  Dec.  372;  s.  c.  10  Ohio 

Dixon  V.  Richelieu  Nav.  Co.,  15  Ont.  C.  C.  490;  s.  c.  aff'd  57  Ohio  St.  38; 

App.  Rep.  647;  s.  c.  36  Am.  &  Eng.  Texas  &c.  R.  Co.  v.  Capps,  2  Wills. 

Rail.    Cas.    425    (merchandise    and  (Tex.  App.  Civ.  Cas.)   35;    s.  c.  16 

samples);    Chicago    &c.    R.    Co.    v.  Am.  &  Eng.  Rail.  Cas.  118;  St.  Louis 

Conklin,  32  Kan.  55  (a  tent);  Hoe-  &c.  R.  Co.  v.  Berry,  60  Ark.  433; 

ger  V.  Chicago  &c.  R.  Co.,  63  Wis.  s.  c.  28  L.  R.  A.  50;  30  S.  W.  Rep. 

100;  s.  c.  53  Am.  St.  Rep.  271  (sam-  764;  Cattaraugus  Cutlery  Co.  v.  Buf- 

ple  trunks  and  contents);  Jacobs  v.  falo  &c.  R.  Co.,  24  App.  Div.  (N.  Y.) 

Tutt,  33  Fed.  Rep.  412    (trunk  and  267;  s.  c.  48  N.  Y.  Supp.  451. 

contents    of   a   jewelry    salesman);  "Weber  Co.  v.  Chicago  &c.  R.  Co., 

Kansas  City  &c.  R.  Co.  v.  McGahey,  92  Iowa  364;  s.  c.  60  N.  W.  Rep.  637. 

63  Ark.  344;  s.  c.  36  L.  R.  A.  781;  44  "  Central  &c.  R.  Co.  v.  Joseph,  125 

Cent.  L.  J.  229;  38  S.  W.  Rep.  659;  Ala.  313;  s.  c.  28  South.  Rep.  55. 

Lake  Shore  &c.  R.  Co.  v.  Hochstim,  "Ante,  §  3401. 

67  111.  App.  514;   s.  c.  2  Chic.  L.  J.  "Great  Northern  R.  Co.  v.  Step- 
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notice  of  the  nature  of  the  property  rests  upon  the  plaintiff.^'  We 
shall  hereafter  see  that  the  carrier  may  rightfully  demand  of  the 
passenger  a  disclosure  of  the  contents  of  his  trunk  to  the  end  that 
the  carrier  may  be  exonerated  from  responsibility  for  transporting 
as  baggage  articles  which  are  not  properly  subject  to  carriage  as 
such.^" 


herd,  7  Eng.  Rail.  Cas.  310;  s.  c.  L. 
R.  8  Exch.  30;  21  L.  J.  (Excli.)  286; 
Stoneman  v.  Erie  R.  Co.,  52  N.  Y. 
429;  Hellman  v.  Holladay,  1  Woolw. 
(U.  S.)  365;  Minter  v.  Pacific  R.  Co., 
41  Mo.  503;  Trimble  v.  New  York  &c. 
R.  Co.,  162  N.  Y.  84;  s.  c.  56  N.  E. 
Rep.  532;  aff'g  s.  c.  57  N.  Y.  Supp. 
437;  39  App.  Div.  (N.  Y.)  403;  Heb- 
ard  V.  Riegel,  67  111.  App.  584;  Port 
Worth  &c.  R.  Co.  v.  Rosenthal  Mil- 
linery Co.  (Tex.  Civ.  App.),  29  S.  W. 
Rep.  196  (no  off.  rep.).  But  see 
Blumantle  v.  Fitchburg  R.  Co.,  127 
Mass.  322;  s.  c.  20  Alb.  L.  J.  354. 

"  Haines  v.  Chicago  &c.  R.  Co.,  29 
Minn.  160;  s.  c.  43  Am.  Rep.  199. 

^Post,  §  3404.  With  this  princi- 
ple in  view,  one  court  has  held  that 
a  carrier  which  makes  no  inquiry 
as  to  the  value  of  the  baggage  of  a 
passenger  who  uses  no  device  to 
escape  inquiry,  is  liable  for  the  full 
value  of  jewelry  and  personal  orna- 
ments contained  therein,  unless 
they  are  in  excess,  in  quantity  or 
value,  of  articles  usually  taken  by 
persons  in  like  positions  making  like 
trips:  Bonner  v.  Blum  (Tex.  Civ. 
App.),  25  S.  W.  Rep.  60.  But  the 
value  of  the  above  statement  is  di- 
minished by  the  fact  that  the  arti- 
cles in  question  were  found  to  be 
legitimate  baggage.  Where  the  cir- 
cumstances are  such  as  to  put  the 
carrier  on  inquiry,  he  will  be  liable: 
Fort  Worth  &c.  R.  Co.  v.  I.  B.  Rosen- 
thal Millinery  Co.  (Tex.  Civ.  App.), 
29  S.  W.  Rep.  196  (no  off.  rep.). 
The  same  court  has  held  that  the 
company  is  liable  for  the  valise  of  a 
travelling  merchant,  though  its  con- 
tents were  not  baggage,  where  it  was 
delivered  to  a  porter  who  knew  the 
owner's  business  and  that  the  valise 
was  his:  Snaman  v.  Missouri  &c. 
R.  Co.  (Tex.  Civ.  App.),  42  S.  W. 
Rep.  1023  (no  off.  rep.).  But  this 
would  seem  to  be  carrying  the  prin- 
ciple of  the  preceding  cases  too  far. 
If,  as  many  courts  have  held,  it  is  a 
sound  conclusion  that  it  is  a  fraud 
upon  the  carrier  for  the  passenger  to 
smuggle  into  his  parcels  of  baggage, 
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in  order  to  avoid  the  payment  of 
freight,  articles  which  are  not  prop- 
erly classified  as  baggage,  then  the 
sound  conclusion  would  seem  to  be 
that  the  servant  of  the  carrier  whose 
duty  it  is  to  receive,  check  and  for- 
ward the  baggage  of  the  passenger, 
may  rightfully  presume,  in  the  ab- 
sence of  notice  to  the  contrary,  or 
of  circumstances  putting  him  upon 
inquiry,  that  the  passenger  is  acting 
honestly;  and  that  here,  as  in  many 
other  cases,  the  law  should  not  dam- 
nify the  carrier  because  he  does 
not  suspect  fraud  and  institute  in- 
quiries where  everything  seems  fair 
and  honest.  There  is  an  untenable 
holding  to  the  effect  that  a  railroad 
company  is  not  liable  for  samples  of 
merchandise  contained  in  the  trunks 
of  a  passenger  and  lost  by  the  neg- 
ligence of  its  employes,  although  the 
nature  of  the  contents  was  disclosed 
to  the  baggage  master  at  the  time  of 
checking  the  trunks,  unless  the  lat- 
ter had  authority  to  make  contracts 
of  affreightment  or  to  allow  mer- 
chandise to  be  carried  as  freight: 
Talcott  V.  Wabash  R.  Co.,  66  Hun 
(N.  Y.)  456;  s.  c.  50  N.  Y.  St.  Rep. 
423;  21  N.  Y.  Supp.  318.  The  un- 
soundness of  this  holding  lies  in  the 
fact  that  the  baggage  master  is  the 
only  agent  through  whom  the  rail- 
way company  deals  with  the  passen- 
ger in  respect  of  the  matter  of  re- 
ceiving, checking  and  forwarding 
his  baggage.  Therefore,  on  plain 
grounds  of  public  policy,  he  ought 
to  be  conclusively  presumed  to  have 
full  authority  to  bind  the  carrier  in 
relation  to  every  matter  connected 
with  this  duty,  and  the  carrier 
ought  not  to  be  allowed  to  allege, 
after  the  loss  has  happened,  his 
want  of  authority  in  the  premises. 
He  ought  to  have  the  same  right  to 
say  what  shall  and  what  shall  not 
be  carried  as  baggage  for  the  pur- 
pose of  binding  his  principal,  as  the 
train  conductor,  for  the  same  pur- 
pose, has  to  say  who  shall  and  who 
shall  not  be  carried  as  a  passenger. 
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§  3403.    When  Carrier  so  Notified  by  the  Nature  of  the  Baggage. — 

But,  in  order  to  make  the  carrier  liable  under  such  circumstances, 
the  baggage  must  be  such, — as  in  the  case  of  the  sample  trunk  of  a 
commercial  traveller, — as  obviously  to  indicate  that  its  contents  are 
not  baggage.  Thus,  where  a  traveller  carried  with  him  a  box  cov- 
ered with  a  black  leather  case,  on  the  top  of  which  was  painted  in  the 
center,  lengthwise,  his  name,  in  white  letters  about  two  inches  long, 
and  on  each  end  of  which  was  painted  the  word  "glass,"  also  in  white 
letters  about  two  inches  long,  and  which  had  around  it  two  black 
leather  straps  between  the  words  "glass," — it  was  held  that  the  ap- 
pearance of  the  box  did  not  so  plainly  indicate  that  its  contents  were 
merchandise  as  to  render  the  plaintiff  liable  for  its  loss.  Erie,  C.  J., 
said :  "It  seems  to  me  that  it  would  be  introducing  a  most  pernicious 
rule  to  hold  that  if  a  package  which  from  its  appearance  is  likely  to 
contain  merchandise  is  brought  to  a  railway  by  a  passenger,  the  com- 
pany's servants  are  bound  to  inquire  whether  it  consists  of  what  is 
ordinarily  understood  to  be  personal  luggage,  or  merchandise,  at  the 
peril  of  being  held  liable  for  a  loss  if  loss  occurs."^^  So,  in  a  Canadian 
case,  it  appeared  that  the  plaintiff  delivered  to  the  defendants' 
servants  a  box  containing  only  rare  plants  and  roses  intended  for  sale, 
saying  that  he  would  pay  for  it,  and  the  servant,  after  examining  his 
ticket,  said  that  there  was  nothing  to  pay,  and  that  it  might  go  with 
the  plaintiff  in  the  train.  The  plaintiff  testified  that  the  box  was 
marked  somewhere  "Plants — Perishable,"  but  he  could  not  say  that 
defendants'  officers  saw  it;  and  it  was  sworn  that  if  they  had  been 
notified  that  it  was  freight  or  merchandise  it  would  not  have  been 
taken.  On  these  facts  the  court  held  that  the  defendants  were  not 
liable.^^ 

§  3404.  Right  of  Carrier  to  Demand  Information  as  to  Contents  of 
Passenger's  Trunk.^' — It  is  competent  for  a  passenger  carrier,  by 
specific  regulations,  distinctly  brought  to  the  knowledge  of  the  pas- 
senger, which  are  reasonable,  and  not  inconsistent  with  any  statute 
or  its  duties  to  the  public,  to  protect  itself  against  liability,  as  insurer, 
for  baggage  exceeding  a  fixed  amount  in  value,  except  upon  additional 

^iCaMU  v.  London  &c.  R.  Co.,  10  532;  aff'g  s.  e.  57  N.  Y.  Supp.  437; 

C.  B.  (N.  S.)  154;  s.  c.  7  Jur.  (N.  S.)  39  App.  Div.  (N.  Y.)  403;  Fort  Worth 

1164-  30  L.  J.  (C.  P.)  289;  9  "Week.  &c.  R.  Co.  v.  I.  B.  Rosenthal  MU- 

Rep.  653;  4  L.  T.  (N.  S.)  246;  s.  c.  af-  linery  Co.  (Tex.  Civ.  App.),  29  S.  W. 

firmed  on  appeal,  13  C.  B.   (N.  S.)  Rep.  196  (no  off.  rep.). 

818;  8  Jur.  (N.  S.)  1063;  31  L.  J.  (C.  "Lee  v.  Grand  Trunk  R.  Co.,  36 

P.)    271;    10  Week.  Rep.   391.     See,  Upper  Canada  Q.  B.  350. 

also,  Trimble  v.  New  York  &c.  R.  ^''Thls  section  is  cited  in  §  3402. 
Co.,  162  N.  Y.  84;  s.  c.  56  N.  E.  Rep. 
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compensation  proportioned  to  the  risk.''*  A  railway  carrier  may,  for 
example,  establish  a  regulation  requiring  passengers  whom  it  sus- 
pects of  carrying  merchandise  in  their  trunks,  to  sign  a  certificate 
that  their  trunks  contain  nothing  but  wearing  apparel;  and  such  a 
regulation  will  not  be  treated  by  the  courts  as  unreasonable.^^  It 
may  go  further,  and  may  require  a  jpassenger  who  has  been  in  the 
known  habit  of  carrying  in  his  trunk  articles  of  merchandise  contrary 
to  its  regulations,  to  furnish  satisfactory  proof  of  its  contShts,  and 
may  refuse  to  check  the  trunk  upon  his  refusal  to  do  so.^"  More- 
over, if  the  passenger,  by  any  device  or  artifice,  puts  off  the  inquiry 
as  to  the  value  of  the  articles  contained  in  his  trunk,  where  it  con- 
tains articles  of  such  great  value  as  to  impose  a  responsibility  upon 
the  carrier  beyond  what  it  is  bound  to  assume  in  consideration  of 
the  ordinary  passage  money, — ^the  carrier  may  be  discharged  from 
liability  for  the  full  value  of  the  passenger's  baggage.^'  But  in  the 
absence  of  legislation,  or  special  regulations  by  the  carrier,  or  of 
conduct  by  the  passenger  misleading  the  carrier  as  to  the  value  of  bag- 
gage, the  failure  of  the  passenger,  unasked,  to  disclose  the  value  of 
his  baggage  is  not,  in  itself,  a  fraud  upon  the  carrier.^^ 

§  3405.  Duty  of  Passenger  with  Eespect  to  his  Baggage  during 
Transit. — But  if  the  passenger  has  delivered  his  baggage  into  the 
exclusive  custody  of  the  carrier^,  for  the  purpose  of  having  it  trans- 
ported along  with  himself  to  his  destination,  then  the  passenger 
is  charged  with  no  further  duty  or  care  concerning  it  until  arrival  at 
hi?  destination.  The  carrier  undertakes  to  carry  the  baggage,  and 
this  undertaking  involves  the  duty  of  making  all  necessary  changes 
of  vehicles,  trans-shipments,  etc.,  that  may  be  necessary  to  accom- 
plish that  object.  It  is  not  the  duty  of  the  passenger  to  inquire  for 
his  baggage  at  a  change  of  vehicles,  nor  to  see  that  it  is  properly 
shipped;  and  his  failure  to  do  so  will  not  relieve  the  carrier  from 
liability  for  its  loss.^° 

§  3406.  Carrier  liable  for  Acts  of  What  Agents  in  Eespect  of 
Baggage. — Questions  of  agency  sometimes  arise  in  this  connection. 

^New  York  &c.  R.  Co.  v.  Fraloff,  100  U.  S.  24;  s.  c.  Thomp.  Carr.  Pass. 

lOOU.  S.  24;  s.  c.  Thomp.  Carr.  Pass.  502;   9  Cent.  L.  J.  432;   8  Reporter 

502;   9  Cent.  L.  J.  432;   8  Reporter  801;  20  Alb.  L.  J.  409. 

801;  20  Alb.  L.  J.  409.  ^'"New  York  &c.  R.  Co.  v.  Fraloff, 

'^  Norfolk  &c.  R.  Co.  v.  Irvine,  84  supra. 

Va.  553;  s.  c.  5  S.  B.  Rep.  532;  7  S.  '"Campbell  v.  Caledonian  R.  Co., 

E.  Rep.  233;  1  L.  R.  A.  110.  14    Scot.    Sess.    Cas.    (N.    S.)    806; 

^  Norfolk    &c.    R.    Co.    v.    Irvine,  Check  v.  Little  Miami  R.  Co.,  2  Dis- 

supra.  ney  (Ohio)  237. 

'^  New  York  fie.  R.  Co.  v.  Fraloff, 
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The  general  rule  is,  that  whomsoever  the  carrier  permits  to  assume 
and  perform  his  duties  with  reference  to  passengers'  baggage,  is,  to 
that  extent  and  for  that  purpose,  to  be  regarded  as  his  agent ;  and  the 
carrier  is  accordingly  held  liable  for  his  default  and  neglect.  Thus, 
a  porter  on  a  stewtnboat,  whose  habit  it  was  to  take  charge  of  passen- 
gers' baggage,  though  not  one  of  the  boat's  crew  nor  paid  by  the  boat, 
but  receiving  his  compensation  from  passengers,  was  nevertheless  held 
to  be  the  agent  of  the  carrier  for  the  care  of  such  baggage,  and  the 
latter  was  accordingly  liable  for  the  loss  of  baggage  while  in  his  cus- 
tody and  charge.^"  And  where  a  passenger  upon  a  railway  delivered 
his  baggage  into  the  charge  of  the  conductor  or  porter  of  a  sleeping 
car,  and  it  was  lost,  the  carrier  was  not  permitted  to  defend  on  the 
ground  that  the  car  was  owned  and  the  servants  employed  by  a  third 
party,  and  not  by  the  defendant;  because  it  did  not  appear  that  the 
passenger  was  aware  of  these  faets.'^  The  Commissioners  of  Emigra- 
tion of  the  State  of  New  York,  not  being  engaged  or  interested  in  the 
transportation  of  passengers  or  baggage,  or  in  the  care  of  baggage 
after  it  is  landed,  and  having  no  agents  who  are  so  engaged,  are  not 
responsible  for  the  loss  of  baggage  delivered  by  an  emigrant  on  board 
a  ship  in  the  harbor  of  New  York  to  the  crew  of  a  tug-boat,  to  be 
transported  to  Castle  Garden.  The  licensing  of  the  owners  or  cap- 
tains of  steamboats,  etc.,  to  receive  and  land  passengers  and  their 
baggage,  and  of  persons  to  solicit  emigrant  passengers  and  baggage 
for  boarding  houses  and  transportation  lines,  by  the  Commissioners 
of  Emigration,  does  not  make  the  licensed  persons  the  agents  of  the 
commissioners,  nor  render  the  latter  responsible  for  their  good  con- 
duct.^^  Where  there  is  in  a  large  city  a  common  railway  station, 
constructed  and  owned  by  a  distinct  corporation,  into  which  the  pas- 

^  Perkins  v.  Wright,  37  Ind.   27.  the  fault  of  the  driver.    On  the  cab 

See,    also,    Torpey    v.    Williams,    3  was  the  name  of  the  defendant  as 

Daly    (N.  Y.)   162;    Jordan  v.  Fall  proprietor  of  it^  which  he  was  in 

River  R.  Co.,  5  Gush.    (Mass.)   69;  fact.    But  a  third  person,  a  licensed 

Ouimit    V.    Henshaw,    35    Vt.    604;  driver,  was  driving  at  the  time.    On 

Blair  v.  Erie  R.  Co.,  66  N.  Y.  313.  the  trial,  it  appeared  that  the  driver 

^  Kinsley  v.  Lake  Shore  &c.  R.  Co.,  each  day  paid  a  sum  of  money  to 

125  Mass.  54;  s.  c.  19  Alb.  L.  J.  113.  the  proprietor  for  the  use  of  the 

See,  in  this  connection,  Thorpe  v.  cab  and  two  horses  for  the  day,  and 

New  York  &c.  R.  Co.,  13  Hun   (N.  then  made  what  he  could  by  the  use 

Y.)  70;  s.  c.  19  Alb.  L.  J.  471.  of  the  cab  and  horses.     The  court 

"^Murphy    v.    Commissioners    of  held  that  the  driver  must  be  taken 

Emigration,  28  N.  Y.  134;  Semler  v.  to  be  the  agent  of  the  proprietor. 

Commissioners    of    Emigration,     1  with   authority  to   make   contracts 

Hilt.  (N.  Y.)  244.    A  different  con-  for  the  employment  of  the  cab  on 

elusion  was  reached  in  an  English  his  account,  and  consequently  that 

case.    A  cab,  running  in  the  usual  the    action    was    rightly    brought 

way  in  the  streets  of  London,  was  against  the  proprietor:     Powles  v. 

hired  by  a  person  to  carry  his  bag-  Hider,  6  El.  &  Bl.  207;  s.  c.  2  Jur. 

gage.    The  baggage  was  lost  through  (N.  S.)  472;  25  L.  J.  (Q.  B.)  331. 
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senger  trains  of  all  the  railways  centering  in  such  city  come,  and 
from  which  they  depart ;  and  this  company,  under  arrangements  with 
the  respective  railway  companies  using  its  depot  facilities,  assumes 
the  office  of  checking,  loading,  unloading,  and  storing  the  baggage  of 
all  the  passengers, — -it  becomes  the  agent  of  each  one  of  such  railway 
companies,  in  such  a  sense  as  to  make  any  one  of  them  liable  for  its 
negligence  in  caring  for  or  delivering  the  baggage  of  its  passengers 
in  a  reasonable  time  after  it  comes  into  the  possession  of  such  com- 
pany.'^ A  carrier,  whose  baggage  master  checks  baggage  on  a  through 
ticket  over  a  wrong  connecting  carrier's  line,  is  liable  for  loss  hap- 
pening in  the  letter's  hands.^*  But  the  connecting  carrier  will  not 
be  liable  on  the  ground  of  mere  negligence,  where  the  checks  them- 
selves indicate  that  the  baggage  is  entitled  to  transportation  over  its 
line.^^  A  baggage  master  is  held  out  to  the  jvorld  as  the  general 
agent  of  the  company  for  the  purpose  of  receiving  and  checking  bag- 
gage, and  his  acts,  within  the  scope  of  his  apparent  authority,  are  bind- 
ing upon  the  company,  unless  the  passenger  has  notice  of  a  limitation 
of  his  authority.^"  If  the  baggage  master  violates  the  rules  of  the 
company, — as  by  checking  a  trunk  before  the  owner  first  purchases  a 
ticket,^^  or  by  checking  merchandise  as  baggage  without  obtaining 
a  release  of  liability  therefor,^* — the  company  will  be  liable  for  any 
loss,  and  can  not  set  up  his  transgression  as  a  defense;  but  if  the 
passenger,  at  the  time,  knew,  or  in  the  exercise  of  ordinary  care 
should  have  known,  that  the  baggage  master  was  exceeding  his  au- 
thority or  breaking  a  regulation  of  the  company,  he  can  not  recover.^' 

§  3407.  When  Carrier  Exonerated  because  Ms  Agent  Acts  Outside 
the  Line  of  his  Authority. — There  are  a  few  more  or  less  doubtful 
decisions  which  exonerate  the  carrier  from  responsibility  for  baggage 
lost  while  in  the  hands  of  its  baggage  master,  on  the  ground  that 

'^  Jacobs  V.  Tutt,  33  Fed.  Rep.  412.  "  Isaacson  v.  New  York  &c.  R.  Co., 

In  this  case  it  was  shown  that  the  94  N.  Y.  278. 

business  of  a  union  depot  company  ^  Beers  v.   Boston  &c.  R.  Co.,   67 

receiving  and  delivering  baggage  for  Conn.  417;  s.  c.  32  L.  R.  A.  535;  34 

the  receiver  of  a  railroad  generally  Atl.  Rep.  541. 

required    as    much    as    two    hours  ^  Lake  Shore  &c.  R.  Co.  v.  Foster, 

before  baggage  could  be  delivered;  104  Ind.  293;  s.  c.  2  West.  Rep.  299. 

and  where  a  trunk  was  stolen  dur-  "  Lake  Shore  &c.  R.  Co.  v.  Foster, 

ing  that   period,   the   receiver  was  104  Ind.  293. 

liable,  even  though  the  plaintiff  did  ^  Trimble  v.  New  York  &c.  R.  Co., 

not  call  for  the  trunk  till  the  next  162  N.  Y.  84;  s.  c.  56  N.  E.  Rep.  532; 

day:  Jacobs  V.  Tutt,  33  Fed.  Rep.  412.  aff'g  s.   c.   57   N.   Y.    Supp.   437;    39 

That    one    whose    baggage    is    lost  App.  Div.  (N.  Y.)  403. 

through  negligence  of  a  public  por-  ™  Weber  Co.  v.  Chicago  &c.  R.  Co., 

ter,  licensed  as  such  by  a  city,  may  92  Iowa  364;   s.  c.  60  N.  W.  Rep. 

maintain  an  action  on  the  porter's  637. 
bond, — see   Chillicothe  v.  Raynard, 
80  Mo.  185. 
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the  baggage  master  was  acting  outside  the  line  of  his  authority,  and 
for  the  mere  accommodation  of  the  passenger,  and  was  not  acting 
for  his  principal.  One  of  these  is  to  the  effect  that  if  a  party,  know- 
ing the  regulation  of  the  railroad  company  that  baggage  should  be 
received  only  for  immediate  carriage,  agrees  with  the  carrier's  agents 
that  they  shall  take  charge  of  his  baggage  as  a  matter  of  accommoda- 
tion, without  any  direction  as  to  shipment,  the  carrier  is  not  re- 
sponsible for  its  loss.*" 

§  3408.  Responsibility  for  Baggage  not  Carried  on  Same  Train  or 
Vessel  with  Passenger. — On  the  other  hand,  it  is  the  duty  of  a  rail- 
road company  to  carry  the  baggage  of  a  passenger  upon  the  same 
train  with  himself,  where  reasonable  time  is  allowed  its  agent  for 
checking  it  and  getting  it  aboard  the  train, — and  it  seems  that  twenty 
minutes  is  ordinarily  sufficient;  and  if  it  fails  in  this  duty,  and  if, 
in  consequence  of  its  failure,  the  baggage  remains  in  its  hands  over 
night,  after  arriving  at  its  destination,  and  is  destroyed  by  an  acci- 
dent, the  carrier  will  be  liable  for  it  as  an  insurer,  and  not  as  a 
warehouseman.^^  It  has  been  held  that  there  is  an  implied  under- 
taking on  the  part  of  a  railroad  company,  when  a  passenger  buys 
his  ticket  for  passage  upon  a  limited  express  train,  and  applies  to 
have  his  baggage  checked,  that  the  baggage  shall  go  upon  the  same 
train  on  which  he  takes  passage,  unless  he  gives  some  direction,  does 
something,  or  omits  to  do  something,  which  authorizes  the  carrier 
to  send  the  baggage  by  another  train;  and  that,  if  the  carrier  negli- 
gently omits  this  duty  and  sends  the  baggage  by  a  later  train,  he  will 
be  liable  for  its  loss,  even  by  an  act  of  God.*^ 

^  Illinois  &c.  R.  Co.  v.  Tronstine,  thus  cheeking  the  baggage  beyond 
64  Miss.  834;  s.  c.  2  South.  Rep.  255.  Niagara  Falls,  was  other  than  an 
In  another  such  case  A  bought  rail-  act  of  courtesy:  Isaacson  v.  New 
road  tickets  from  New  Orleans  to  York  &c.  R.  Co.,  25  Hun  (N.  Y.) 
Niagara  Falls  and  back.  At  Niag-  350;  s.  c.  rev'd  94  N.  Y.  278. 
ara  Falls  he  bought  tickets  to  New  "  Toledo  &c.  R.  Co.  v.  Tapp,  6  Ind. 
York  City  and  back,  over  the  C  App.  304;  s.  c.  33  N.  E.  Rep.  462. 
road.  At  New  York  he  showed  his  *^Wald  v.  Pittsburgh  &c.  R.  Co., 
tickets  to  the  baggage  master  of  the  162  111.  545;  s.  c.  35  L.  R.  A.  356;  43 
G  road,  and  asked  for  checks  to  Cent.  L.  J.  423;  5  Am.  &  Bng.  Rail. 
New  Orleans  by  way  of  the  route  in-  Cas.  (N.  S.)  70;  44  N.  E.  Rep.  888. 
dicated  on  the  tickets.  He  received.  See,  also,  Glasco  v.  New  York  &c.  R. 
however,  checks  on  another  line,  be-  Co.,  36  Barb.  (N.  Y.)  557.  In  a  case 
tween  Niagara  Falls  and  New  Or-  in  Texas  it  has  been  held  that  the 
leans,  than  that  indicated  by  his  carrier  is  not  impliedly  bound  to 
tickets.  His  baggage  was  injured  ship  a  trunk  on  the  same  train  with 
by  an  accident  in  Mississippi,  upon  its  owner,  but  that  its  duty  is  corn- 
one  of  the  roads  upon  which  it  was  plied  with  in  transporting  it  within 
carried.  It  was  held  that  an  action  a  reasonable  time  after  it  is  re- 
could  not  be  maintained  against  the  ceived  and  checked :  St.  Louis  &c. 
C  company,  there  being  no  evidence  R.  Co.  v.  Ray,  13  Tex.  Civ.  App.  628; 
that  the   baggage   master's  act,  in  s.  c.  35  S.  W.  Rep.  951.    Where  a 
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§  3409.   Responsibility  of  Carrier  for  Extra  or  Excess  Baggage. — 

For  the  carriage  of  articles  which  accompany  the  passenger's  bag- 
gage, but  are  such  as  are  not  properly  included  in  the  term,  or  such 
as  are  in  excess  of  the  amount  established  by  law  or  charter  regula- 
tions as  the  limits  of  a  passenger's  baggage,  the  carrier  is  entitled 
to  demand  and  receive  a  special  compensation  in  addition  to  the  fare 
paid  by  the  passenger  for  the  carriage  of  his  person.  Where  such 
additional  compensation  is  paid  for  the  carriage  of  the  extra  bag- 
gage, the  carrier  is  responsible  for  such  baggage  in  the  same  manner 
and  to  the  same  extent  as  is  a  carrier  of  goods;*'  and  the  owner  of 
the  goods  may  recover  their  value  notwithstanding  they  were  checked 
by  an  agent  as  excess  baggage  without  notice  of  their  ownership.** 
But  it  has  been  held  that  the  payment  of  extra  compensation  for  ex- 
cess baggage  does  not  convert  it  into  freight;  and  if  the  articles  so 
shipped  and  paid  for  are  not  properly  baggage,  the  carrier  is  not,  in 
the  absence  of  notice  of  their  character,  liable  as  a  common  carrier 
therefor.*^ 

§  3410.    Responsibility  for  Baggage  of  a  Gratuitous  Passenger. — 

We  have  already  seen  that  the  law,  founded  upon  considerations  of 
public  policy,  exacts  from  common  carriers  of  passengers  the  same 
extreme  care  for  the  safety  of  their  persons  where  they  are  carried 
voluntarily,  though  gratuitously,  that  it  exacts  of  them  when  carry- 
person  took  passage  in  a  vessel,  and  *'  Sloman  v.  Great  Western  R.  Co., 
Ms  baggage  did  not  reach  him  In  67N.  Y.  208;  s.  c.  6  Hun  (N.  Y.)  546; 
season  to  go  with  him,  but  was  sent  3  Abb.  N.  C.  (N.  Y.)  572;  Hellman 
after  him  in  another  vessel,  and  a  v.  HoUaday,  1  Woolw.  (U.  S.)  365; 
bill  of  lading  given  for  it  by  the  Glasco  v.  New  York  &c.  R.  Co.,  36 
mate,  the  court  held  the  case  to  be  Barb.  (N.  Y.)  557;  Dibble  v.  Brown, 
precisely  similar  to  that  of  a  ship-  12  Ga.  218;  Camden  &c.  R.  Co.  v. 
ment  of  goods;  that  the  owner  of  Baldauf,  16  Pa.  St.  67;  Stoneman  v. 
the  second  vessel  would  have  a  lien  Erie  R.  Co.,  52  N.  Y.  429;  Trimble 
for  his  freight,  and  in  case  of  the  v.  New  York  &c.  R.  Co.,  162  N.  Y.  84; 
loss  of  the  baggage  would  be  liable,  s.  c.  56  N.  B.  Rep.  532;  aff'g  s.  c.  39 
not  merely  as  a  gratuitous  bailee,  App.  Div.  (N.  Y.)403;  57  N.  Y.  Supp. 
but  as  a  common  carrier:  The  El-  437;  Sloman  v.  Great  Western  R. 
vira  Harbeck,  2  Blatchf.  (U.  S.)  Co.,  67  N.  Y.  214;  Talcott  v.  Wabash 
336.  See,  also,  Graffam  v.  Boston  R.  Co.,  159  N.  Y.  470;  s.  c.  54  N.  B. 
&c.  R.  Co.,  67  Me.  234;  Wilson  v.  Rep.  3;  Fort  Worth  &c.  R.  Co.  v.  I. 
Grand  Trunk  R.  Co.,  56  Me.  60;  s.  c.  B.  Rosenthal  Millinery  Co.  (Tex. 
57  Me.  138.  This  rule,  however,  nas  Civ.  App.),  29  S.  W.  Rep.  196  (no  off. 
not  been  universally  applied.  Where  rep.). 

the  passenger  pays  his  fare,  and  if  "  Trimble  v.  New  York  &c.  R.  Co., 

for  any  reason  the  baggage  does  not  162  N.  Y.  84;  aff'g  s.  c.  39  App.  Div. 

arrive  in  time  to  go  with  him  on  the  (N.  Y.)  403;  57  N.  Y.  Supp.  437. 

same  train,  and  the  carrier  under-  *'  Hamburg-American    Packet    Co. 

takes  to  forward  it  on  the  next,  it  v.  Gattman,  127  111.  598;    Michigan 

has  been  held  that  he  is  liable  for  &c.  R.  Co.  v.  Oehm,  56  111.  293;  Cin- 

its  loss,   as  a  carrier:      Warner  v.  cinnati  &c.  R.  Co.  v.  Marcus,  38  111. 

Burlington  &e.  R.  Co.,  22  Iowa  166;  223. 
Flaherty  v.  Greenman,  7  Daly   (N. 
Y.)  481. 
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ing  passengers  for  hire.**  But  with  respect  to  the  baggage  of  pas- 
sengers riding  free,  this  rule  of  public  policy  does  not  apply,  and  the 
measure  of  the  liability  of  the  carrier  is  hence  merely  that  of  a 
gratuitous  bailee;"  and  he  is  consequently  responsible  only  for 
losses  happening  through  gross  negligence  or  bad  faith.*^  But,  so 
long  as  the  passage  money  is  paid,  it  is  not  indispensable  that  it 
should  be  paid  in  advance  in  order  to  hold  a  carrier  liable  for  the 
loss  of  baggage;*®  nor  does  it  matter  whether  it  is  paid  by  the  pas- 
senger himself,  or  by  some  other  person  for  him.^" 

§  3411.  Statutes  Limiting  Carrier's  liability  for  Passenger's  Bag- 
gage.— It  has  sometimes  been  seen  fit  to  limit  the  common-law  liabil- 
ity of  carriers  by  legislative  enactment.  When  this  has  been  done  in 
general  terms,  it  is  held  that  the  provision  extends  to  the  case  of  a 
passenger's  baggage  equally  with  that  of  goods  which  are  delivered  for 
transportation.  An  act  of  Congress  providing  that  the  owner  of  a 
vessel  shall  not  be  liable  for  loss  or  damage  "which  may  happen  to 
any  goods  or  merchandise  whatsoever  which  shall  be  shipped,  taken 
in,  or  put  on  board  any  such  ship  or  vessel,  by  reason  or  by  means  of 
any  fire  happening  to  or  on  board  the  said  ship  or  vessel,  unless  such 
fire  is  caused  by  the  design  or  neglect  of  such  owner  or  owners,"^^ 
was  held  to  include  in  the  terms  "any  goods  or  merchandise"  the  or- 
dinary baggage  of  passengers.^^ 

"Ante,    §  2646;    Philadelphia  &c.  U.    S.   Rev.    Stats.,    §  4282.    Tor   a 

R.  Co.  V.   Derby,  14  How.    (U.   S.)  full    examination    of    the    United 

468;  s.  c.  Thomp.  Carr.  Pass.  31.  States  statutes  affecting  carriers  of 

"  Flint  &c.  R.  Co.  v.  Wier,  37  Mich,  passengers  by  water,  see  post,  §  3695, 

111.    Compare  Bean  v.  Green,  12  Me.  et  seg. 

422;  Mobile  &c.  R.  Co.  v.  Hopkins,  °^  Chamberlain  v.  Western  Transp. 
41  Ala.  493;  Malone  v.  Boston  &c.  R.  Co.,  44  N.  Y.  305;  Chisholm  v.  North- 
Co.,  12  Gray  (Mass.)  388;  Rice  v.  ern  Transp.  Co.,  61  Barb.  (N.  Y.) 
Illinois  &c.  R.  Co.,  22  111.  App.  643.  363.     See,  also,  McDougall  v.  Allan, 

"  Rice  V.  Illinois  &c.  R.  Co.,  22  111.  6  Lower  Canada  Jur.  233.     Contra, 

App.  643;   Burkett  v.  New  York  &c.  Dunlap  v.   International  Steamboat 

•R.  Co.,  24  Misc.  (N.  Y.)  76;  s.  c.  53  Co.,  98  Mass.  371.    That  the  clause 

N.  Y.  Supp.  39'4.  in  the  Canadian  Railway  Act  limit- 

"Van   Horn  v.  Kermit,   4  E.   D.  ing  an  action  against  railways  for 

Smith  (N.  Y.)  454;  McGill  v.  Row-  damages   or  injury  to   six  months 

and,    3    Pa.    St.    451;    Flaherty    v.  does  not  apply  to  suits  for  loss  of 

Greenman,    7    Daly    (N.    Y.)    481;  baggage^ — see  Anderson  v.  Canadian 

Block  V.  The  Steamboat  Trent,  18  &c.  R.  Co.,  17  Ont.  Rep.  747;  s.  c.  40 

La.  An.  664.  Am.  &  Eng.  Rail.  Cas.  624.    The  pro- 

™  Marshall  v.  York  &c.  R.  Co.,  11  vision  of  the  English  Merchant  Ship- 

C.  B.  655;  s.  c.  16  Jur.  124;  21  L.  J.  ping  Act  of  1894,   §   502,  that  the 

(C.  P.)  34;  Van  Horn  v.  Kermit,  4  owner  of  a  British  ship  shall  not  be 

E.  D.  Smith  (N.  Y.)  454;  Malone  v.  liable  for  the  loss  by  robbery,  with- 

Boston  &c.  R.  Co.,  12  Gray  (Mass.)  out  his  actual  fault,  of  gold,  silver, 

388;  Pearson  v.  Duane,  4  Wall.  (U.  or    jewelry,    the    true    nature    and 

S.)  605;  s.  c.  Thomp.  Carr.  Pass.  17,  value  of  which  have  not  been  de- 

18,  20.  Glared,   applies  to   a   robbery   com- 

"9  U.  S.  Stats,  at  Large  635,  §  1;  mitted  by  a  passenger  as  well  as  to 
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§  3412.    Lien  of  Carrier  upon  Baggage  for  Passenger's  Fare."' — 

The  carrier  is  liable  "in  respect  of  his  reward,"  as  the  old  cases  put 
it,  and  a  carrier  of  goods  has  a  lien  upon  them  to  secure  unpaid 
freight.  So,  too,  a  carrier  of  passengers  may  retain  the  baggage  of 
a  traveller  to  secure  the  payment  either  of  his  fare  or  of  charges  for 
extra  baggage.^*  Lawrence,  J.,  said,  in  an  early  English  ease :  "The 
master  of  a  ship  has  certainly  no  lien  on  the  passenger  himself,  or 
the  clothes  which  he  is  actually  wearing  when  he  is  about  to  leave 
the  vessel,  but  I  think  the  lien  does  extend  to  any  other  property  he 
may  have  on  board.  A  certain  sum  is  agreed  to  be  given  for  carrying 
the  man  and  the  luggage.  I  think  the  captain  has  a  lien  for  this 
upon  the  luggage.  In  detaining  that,  there  is  no  greater  incon- 
venience than  in  the  common  case  of  goods  and  merchandise  carried 
on  freight,  and  there  is  no  reason  why  there  should  not  be  the  same 
lien  for  the  recovery  of  passage  money  as  for  the  recovery  of  freight.'""* 

Article  II.    What  is  and  what  is  not  Baggage. 

Section  Section 

3414.  What  is  baggage.  3420.  Presents,    toys,    pictures,    pa- 

3415.  A  mixed  question  of  law  and  pars,  bric-a-brac,  etc. 

fact.  3421.  Bicycles. 

3416.  What  articles   have  been   re-    3422.  Bedding. 

garded  as  baggage.  3423.  Bogs. 

3417.  What    not    regarded    as    bag-     3424.  Baggage   or   property   of   per- 

gage:  articles  used  in  trade.  sons  other  than  the  passen- 

3418.  Money.  ger. 

3419.  Bullion,  watches,  jewelry,  sil-    3425.  Baggage  of  passenger  whose 

verware,  etc.  fare  is  paid  by  another. 

§  3414.  What  is  Baggage.^^ — It  is  next  important  to  inquire  what 
is  baggage,  within  the  rule  which  makes  the  carrier  an  insurer,  and 
what  is  not,  within  the  rule  which  makes  him  a  gratuitous  bailee. 
It  is  obviously  impossible  to  state  any  general  rule  upon  such  a  ques- 
tion which  will  apply  equally  to  all  cases ;  since  the  question  will  de- 
pend, to  a  great  extent,  upon  the  circumstances  of  each  individual 
case;  such  as  the  length  of  the  journey,  the  purpose  for  which  it  is 
made,  the  occupation  and  position  in  life  of  the  traveller,  the  mode 
of  conveyance,  and  the  character  of  the  country  through  which  he 

one  by  the  servants  of  the  vessel:  (N.   S.)    666;    10  Jur.    (N.  S.)    208; 

Acton  V.  Castle  Mail  Packets  Co.,  73  Nordemeyer  v.  Loescher,  1  Hilt.  (N 

Law  T.  Rep.  158.  Y.)   499;    Hutchings  v.  Western  &6. 

■i^This  section  is  cited  in  §  3672.  R.  Co.,  25  Ga.  61;   Southwestern  R", 

"Wolf  V.  Summers,  2  Camp.  631;  Co.  v.  Bently,  51  Ga.  311;  Roberts  v. 

Rumsey  v.  Northeastern  R.  Co.,  14  Koehler,  30  Fed.  Rep.  94. 

C.  B.  (N.  S.)  641;  s.  c.  32  L.  J.   (C.  ■>=  Wolf  v.  Summers,  2  Camp.  631. 

P.)  244;  11  Week.  Rep.  911;  8  L.  T.  ""This  section  is  cited  in  §  3674. 
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intends  to  pass.  Perhaps  the  most  general  statement  on  the  subject 
which  can  be  made  without  challenge,  would  be  to  say  that  the  word 
"baggage"  includes  all  such  articles  as  the  passenger,  having  refer- 
ence to  the  conditions  above  stated,  carries  with  him  for  his  personal 
use,  comfort,  convenience,  instruction  and  amusement,  on  the  jour- 
ney and  immediately  after  arriving  at  the  journey's  end,"^ — the  same 
being  such  as  are  ordinarily  or  usually  carried  by  like  passengers, 
by  the  like  mode  of  conveyance,  and  with  the  like  purpose;  and,  on 
the  contrary,  that  all  other  articles  are  not  baggage  in  the  sense 
which  charges  the  carrier,  by  the  principles  of  the  common  law,  with 
responsibility  for  them  as  an  insurer.^'  For  example,  it  has  been 
ruled  that  a  reasonable  quantity  of  tools  of  the  trade  of  a  watchmaker 
and  jeweler  may  properly  be  regarded  as  his  baggage;  but  as  the 
question  what  is  a  reasonable  quantity  depends  upon  a  variety  of 
considerations  of  fact  and  experience,  it  is  better  determined  upon 
a  comparison  of  the  experience  of  twelve  average  men  in  the  jury 
box  than  on  the  opinion  of  the  legal  scholar  on  the  bench,  and  it  is 
therefore  a  question  of  fact  for  the  jury.^^  Small  packages  of  mer- 
chandise, which  are  not  for  the  personal  use  of  the  passenger  in 
accomplishing  the  purpose  of  his  journey,  are  not  baggage,  and  he 
can  not  carry  them  with  him  in  the  passenger  car  free  of  charge.*" 
But,  after  long  acquiescence  in  the  custom  of  carrying  such  pack- 

"Parmalee  v.  Fischer,  22  111.  212;  502;   9  Cent.  L.  J.  432;   8  Reporter 

Dibble  v.  Brown,  12  Ga.  217;  Amer-  801;    20    Alb.    L.    J.   409;    Oakes   v. 

icah  Contract  Corp.  v.  Cross,  8  Bush  Northern  &c.  R.  Co.,  20  Or.  392;  s.  c. 

(Ky.)  472;   Cincinnati  &c.  R.  Co.  v.  12  L.  R.  A.  318;    26  Pac.  Rep.   230. 

Marcus,  38  111.  219;   Dexter  v.  Syra-  It   has   been   held   that  the   pauper 

cuse  &c.  R.  Co.,  42  N.  Y.  326;  Gleason  affidavit,  made  for  the  purpose  of 

V.  Goodrich  Transp.  Co.,  32  Wis.  85;  appealing  the  case,   can  not  be  in- 

Del  Valle  v.  Str.  Richmond,  27  La.  troduced    to    show    that    plaintiff's 

An.   90;    Hutchings  v.   Western   &c.  condition  was  such  that  she  did  not 

R.  Co.,  25  Ga.  61;   Macrow  v.  Great  probably  own  the  property  claimed 

Western  R.  Co.,  L.  R.  6  Q.  B.  612;  to     have     been     contained     in     the 

s.  c.  40  L.  J.   (C.  P.)   300;    24  L.  T.  trunk:      Southern  R.  Co.  v.  White, 

(N.  S.)  618;  19  Week.  Rep.  873;  Mis-  108  Ga.  201;  s.  c.  33  S.  E.  Rep.  952. 
sissippi   &c.  R.   Co.  v.  Kennedy,   41         ™  Kansas  City  &c.  R.  Co.  v.  Mor- 

Miss.  671;  Toledo  &c.  R.  Co.  v.  Ham-  rison,  34  Kan.  502;  s.  c.  55  Am.  St. 

mond,  33  Ind.  379;  Wilson  v.  Grand  Rep.  252. 

Trunk  R.  Co.,  56  Me.  60;  Walsh  v.        "Runyan   v.   Central   R.    Co.,    61 

Str.   H.   M.  Wright,   1   Newb.   Adm.  N.  J.  L.  537;   s.  c.  43  L.  R.  A.  284; 

(U.  S.)   494;    Cadwallader  v.  Grand  41  Atl.  Rep.  367;    5  Am.  Neg.  Rep. 

Trunk  R.  Co.,  9  Lower  Canada  Rep.  58;   31  Chic.  Leg.  News  174.    Espe- 

169;    New    Orleans    &c.    R.    Co.    v.  cially  where  the  passenger's  ticket 

Moore,  40  Miss.  39;  Pardee  v.  Drew,  entitles  him  to  "personal  passage" 

25  Wend.    (N.  Y.)   459;    Runyan  v.  only:     Bullock  v.  Delaware  &c.  R. 

Central  R.  Co.,  61  N.  J.  L.  537;  s.  c.  Co.,  60  N.  J.  L.  24.     But  the  rem- 

43  L.  R.  A.  284;  5  Am.  Neg.  Rep.  58;  edy  of  the  carrier  is,  not  to  dispos- 

41  Atl.  Rep.  367.  sess  the  passenger  of  his  package, 

■"Nearly  to  this  effect,   see  New  but  to  exclude  or  expel  him  from 

York  Central  &c.  R.  Co.  v.  FralofC,  the  car:     Bullock  v.  Delaware  &c. 

100  U.  S.  24;  s.  c.  Thomp.  Carr.  Pass.  R.  Co.,  60  N.  J.  L.  24. 
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ages,  and  making  provision  for  them  in  its  passenger  coaches  so  as 
to  lead  passengers  to  accept  and  rely  upon  its  attitude  in  that  respect 
as  one  of  its  regulations,  the  carrier  can  resume  its  rights  under  the 
law  only  after  reasonable  notice  of  its  rescission  of  such  regulation."^ 
Besides  its  nature,  use  and  relation  to  the  owner,  the  shape,  size  and 
condition  of  an  article  may  be  important  in  determining  its  character 
as  "baggage"  or  "luggage."*^  As  has  been  suggested,  a  fishing  rod 
for  the  personal  use  of  a  passenger  on  a  fishing  trip,  if  of  the  jointed 
variety,  taken  apart  and  properly  packed,  would  be  legitimate  bag- 
gage; but  if  unpacked,  not  jointed,  and  too  long  to  be  conveniently 
carried  in  the  baggage  car,  it  can  not  be  so  regarded.  Moreover,  if 
the  article  is  such  as  to  require  special  care,  it  must  be  properly 
packed.  On  this  ground  carriers  have  been  sustained  in  their  re- 
fusal to  carry  unpacked  bicycles  as  baggage."' 

§  3415.  A  Mixed  Question  of  Law  and  Fact. — Since  the  solution 
of  the  question  what  is  properly  to  be  deemed  baggage,  within  the 
rule  under  consideration,  depends  upon  so  many  elements,  all  of 
which  are  to  be  found  by  the  jury,  the  question  is  said  to  be  a 
mixed  question  of  law  and  fact,  to  be  determined  by  the  jury  under 
proper  instructions  from  the  court."* 

§  3416.    What    Articles    have    been    Regarded    as    Baggage. — 

Among  the  articles  of  comfort,  convenience,  instruction,  or  amuse- 
ment which  a  traveller  may  properly  carry  as  baggage,  clothing  for 
the  passenger  has  been  held  to  be  properly  included."^  It  is  not 
necessary  that  the  clothes  should  be  ready  for  use:  a  quantity  of 
cloth  cut  up  into  patterns  for  garments  is  wearing  apparel  within 
the  meaning  of  the  rule.""  The  application  of  the  rule  seems  to  be 
quite  liberal  in  the  matter  of  firearms.  An  early  case  in  Illinois 
is  authority  for  the  doctrine  that  a  pocTcet  pistol  and  a  pair  of  dueling 
pistols  are  proper  articles  of  baggage  for  a  gentleman;"'  but  in  a 

"Runyan  v.  Central  R.  Co.,  61  N.  R.  Co.  v.  Fraloff,  100  U.  S.  24;  s.  c. 

J.  L.  537;   s.  c.  43  L.  R.  A.  284;   41  20  Alb.  L.  J.  409;  s.  c.  9  Cent.  L.  J. 

Atl.  Rep.  367;   5  Am.  Neg.  Rep.  58;  432;   8  Reporter  801;   Thomp.  Carr. 

31  CMC.  Leg.  News  174.  Pass.  502;  aff'g  s.  c.  10  Blatchf.  (U. 

^'^  Britten    v.    Great    Northern    R.  S.)  16. 

Co.,  L.  R.   (1899)  1  Q.  B.  243;   s.  c.  ""Munster  v.  Southeastern  R.  Co., 

68  L.  J.  (Q.  B.)   (N.  S.)  75.  4  C.  B.  (N.  S.)  676;  s.  o.  4  Jur.  (N. 

«=■  Britten    v.    Great    Northern    R.  S.)  738;  27  L.  J.  (C.  P.)  308;  Duffy 

Co.,  L.  R.   (1899)  1  Q.  B.  243;   s.  c.  v.  Thompson,  4  B.  D.  Smith  (N.  Y.) 

68  L.  J.  (Q.  B.)  (N.  S.)  75.  See,  also,  178;  Doyle  v.  Kiser,  6  Ind.  242;  Dib- 

State  v.  Missouri  &c.  R.  Co.,  71  Mo.  ble  v.  Brown,  12  Ga.  217;  Baltimore 

App.  385;   s.  c.  7  Am.  &  Eng.  Rail.  &c.  R.  Co.  v.  Smith,  23  Md.  402. 

Cas.  (N.  S.)  66.  «« Duffy    v.    Thompson,    4    E.    D. 

"Brock  V.  Gale,  14  Fla.  523;  Dib-  Smith  (N.  Y.)  178. 

ble  V.  Brown,  12  Ga.  217;  Parmalee  "Woods  v.  Devin,  13  111.  746. 
V.  Fisher,  22  111.  212;  New  York  &c. 
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later  case  the  court  were  of  opinion  that  one  revolver  was  sufficient 
to  protect  a  grocer  going  into  the  country  to  buy  butter.*^  Guns 
for  sporting  purposes  are  proper  baggage  for  a  passenger  from  Europe 
to  Kew  York."^  A  few  hooks  for  amusement  on  the  journey  are 
properly  baggage;'"  and  so  are  manuscript  books,  the  property  of  a 
student,  and  necessary  to  the  prosecution  of  his  studies;'^  but  the 
manuscript  of  a  work  intended  for  publication  is  not.'-  An  opera 
glass  may  be  included  in  baggage,  although  the  entire  journey  be 
made  at  night;''  and  so  may  night  glasses  or  telescopes,  on  the  pre- 
sumption that  the  passenger  may  reasonably  have  thought  they 
would  be  useful  to  him  in  the  course  of  an  intended  voyage  across 
the  Atlantic.'*  A  reasonable  quantity  of  his  tools  is  proper  baggage 
for  a  mechanic ;'°  and  so  is  a  case  of  surgical  instruments  for  a  sur- 
geon in  the  United  States  Army  travelling  with  troops.'^  Jewelry, 
as  we  shall  see,  is  not  generally  regarded  as  baggage,  though  it  has 
been  held  in  one  case  that  a  watch,  chain  and  pin,  worth  together 
$1,400,  are  properly  included  with  the  personal  baggage  of  a  traveller 
on  a  railroad,  making  the  company  liable  for  its  theft;  and  this, 
although  it  had  attempted  to  limit  its  liability  to  the  loss  of  wearing 
apparel  only,  not  exceeding  in  value  $100."  While  the  goods  and 
samples  of  a  travelling  salesman  are  not  baggage,'^  unless  knowingly 
accepted  as  such  by  the  carrier," — yet  it  has  been  held  that  a  cata- 
logue prepared  by  a  travelling  salesman  at  his  own  expense,  and 
which  was  his  own  individual  property,  and  was  carried  with  him  as 
an  article  convenient  and  necessary  for  use  in  his  business  while 
travelling,  is  an  article  of  personal  baggage  for  which  he  may  re- 
cover compensation  when  lost,  with  other  articles  in  a  valise,  by  a 
baggage-transfer  carrier.*"  A  few  cases  have  arisen  as  to  the  bag- 
gage of  troops  transported  for  the  Government  by  a  common  carrier ; 
but  these  are  sui  generis,  being  governed  by  special  acts  and  army 
regulations,  and  a  discussion  of  them  is  apart  from  this  subject.*^ 

"  Chicago  &c.  R.  Co.  v.  Collins,  56  "  Porter  v.  Hildebrand,  14  Pa.  St. 

111.  212.     See,  also,  Davis  v.  Michi-  129;  Davis  v.  Cayuga  &c.  R.  Co.,  10 

gan  &c.  R.  Co.,  22  111.  278.  How.  Pr.  (N.  Y.)  330;  Kansas  City 

"Van   Horn  v.   Kermit,   4  E.   D.  &c.  R.  Co.  v.  Morrison,  34  Kan.  502; 

Smith     (N.     Y.)     454.       See,     also,  s.  c.  55  Am.  St.  Rep.  252. 

Hawkins  v.  Hoffman,  6  Hill  (N.  Y.)  '« Hannibal  &c.  R.  Co.  v.  Swift,  12 

586;  Davis  v.  Cayuga  &c.  R.  Co.,  10  Wall.  (U.  S.)  262. 

How.  Pr.  (N.  Y.)  330.  "Coward  v.   East   Tennessee  &c. 

"Doyle  V.  Kiser,  6  Ind.  242.  R.  Co.,  16  Lea  (Tenn.)  225;  s.  c.  57 

"  Hopkins  v.  Westcott,  6  Blatchf.  Am.  Rep.  226. 

(U.  S.)  64.  ''Post,  §  3417. 

"  Hannibal  &c.  R.  Co.  v.  Swift,  12  "  Ante,  §  3402. 

Wall.  (U.  S.)  262.  =°  Staub  v.  Kendrick,  121  Ind.  226; 

"Toledo  &c.  R.  Co.  v.  Hammond,  s.  c.  6  L.  R.  A.  619;  40  Am.  &  Eng. 

33  Ind.  379.  Rail.  Cas.  632;  23  N.  E.  Rep.  79. 

"  Cadwallader  v.  Grand  Trunk  R.  ^  See  Hannibal  &c.  R.  Co.  v.  Swift, 

Co.,  9  Lower  Canada  Rep.  169.  12  Wall.  (U.  S.)  262. 
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§3417.    What    not    Regarded    as    Baggage:    Articles    Used    in 

Trade.*^ — Let  us  next  consider  what,  in  the  light  of  the  foregoing 
principles,  has  been  held  not  to  be  baggage.  And  first,  it  may  be 
stated  that  the  definition  excludes  all  articles  taken  by  the  traveller 
with  him  for  the  purpose  of  being  iised  in  trade.  It  has  been  de- 
cided in  a  multitude  of  cases  that  a  passenger  can  not  carry  mer- 
chandise in  his  baggage,  to  avoid  the  payment  of  freight  upon  it,  and 
recover  damages  from  the  carrier  in  case  of  its  being  lost,  on  the  foot- 
ing of  his  being  an  insurer;*^  and  this  rule  extends  to  samples  car- 
ried by  travelling  salesmen  while  "upon  the  road."^*  Stage  proper- 
ties, costumes,  paraphernalia,  advertising  matter,  etc.,  are  not  "bag- 
gage" within  the  rule  under  consideration,  unless  accepted  as  such.^' 

§  3418.  Money. — Beyond  the  small  amount  necessary  for  travel- 
ling expenses,  money,  whether  in  bank  notes  or  in  specie,  is  not 
deemed  baggage,  within  the  meaning  of  the  rule  under  considera- 
tion f  and  while  there  are  decisions  which  exclude  from  the  category 


^  This  section  is  cited  in  §§  3116, 
3416. 

''Cahill  V.  London  &c.  R.  Co.,  10 
C.  B.  (N.  S.)  154;  s.  c.  7  Jur.  (N.  S.) 
1164;  30  L.  J.  (C.  P.)  289;  9  Week. 
Rep.  653;  4  L.  T.  (N.  S.)  246;  s.  c. 
affirmed  on  appeal,  13  C.  B.  (N.  S.) 
818;  8  Jur.  (N.  S.)  1063;  31  L.  J. 
(C.  P.)  271;  10  Week.  Rep.  391; 
Belfast  &c.  R.  Co.  v.  Keys,  9  H.  L.  Gas. 
556;  s.  c.  8  Jur.  (N.  S.)  367;  9  Week. 
Rep.  793;  4  L.  T.  (N.  S.)  841;  Great 
Northern  R.  Co.  v.  Shepherd,  L.  R. 
8  Exch.  30;  s.  c.  7  Eng.  Rail.  Gas. 
310;  21  L.  J.  (Exch.)  286;  Missis- 
sippi &c.  R.  Co.  V.  Kennedy,  41  Miss. 
671;  Collins  v.  Boston  &c.  R.  Co.,  10 
Gush.  (Mass.)  506;  Dibble  v.  Brown, 
12  Ga.  217;  Smith  v.  Boston  &c.  R. 
Co.,  44  N.  H.  325;  Bell  v.  Newton,  4 
E.  D.  Smith  (N.  Y.)  59;  Pardee  v. 
Drew,  S5  Wend.  (N.  Y.)  459;  Hutch- 
ings  V.  Western  &c.  R.  Co.,  25  Ga. 
61;  Michigan  &c.  R.  Co.  v.  Oehm,  56 
111.  293;  Michigan  &c.  R.  Co.  v.  Gar- 
row,  73  111.  348;  Richards  v.  West- 
cott,  2  Bosw.  (N.  Y.)  589;  Ross  v. 
Missouri  &c.  R.  Co.,  4  Mo.  App.  583; 
Lee  v.  Grand  Trunk  R.  Co.,  36  Up- 
per Canada  Q.  B.  350;  Beckman  v. 
Shouse,  5  Rawle  (Pa.)  179;  Blu- 
mantle  v.  Fitchburg  R.  Co.,  127 
Mass.  322;  s.  c.  20  Alb.  L.  J.  304; 
Oakes  v.  Northern  &o.  R.  Co.,  20  Or. 
392;  s.  c.  12  L.  R.  A.  318;  26  Pac. 
Rep.  230;  Hamburg- American  Pack- 


et Co.  V.  Gattman,  127  111.  598;  Nor- 
folk &c.  R.  Co.  V.  Irvine,  84  Va.  553; 
s.  c.  5  S.  E.  Rep.  532;  7  S.  E.  Rep. 
233;  1  L.  R.  A.  110;  Blumenthal  v. 
Maine  &c.  R.  Co.,  79  Me.  550;  s.  c.  11 
Atl.  Rep.  605;  Spooner  v.  Hannibal 
&c.  R.  Co.,  23  Mo.  App.  403;  Simpson 
V.  New  York  &c.  R.  Co.,  16  Misc.  (N. 
Y.)  613;  s.  c.  38  N.  Y.  St.  Rep.  341; 
Mississippi  &c.  R.  Co.  v.  Kennedy, 
41  Miss.  671. 

"  Stimpson  v.  Connecticut  &c.  R. 
Co.,  98  Mass.  83;  Hawkins  v.  Hoff- 
man, 6  Hill  (N.  Y.)  586;  Ailing  v. 
Boston  &c.  R.  Co.,  126  Mass.  121; 
s.  c.  7  Reporter  622;  19  Alb.  L.  J. 
202;  Gurney  v.  Grand  Trunk  R.  Co., 
37  N.  Y.  St.  Rep.  155;  s.  c.  14  N.  Y. 
Supp.  321;  59  Hun  (N.  Y.)  625;  s.  c. 
aff'd  138  N.  Y.  638;  Southern  Kan- 
sas &c.  R.  Co.  V.  Clark,  52  Kan.  398; 
s.  c.  34  Pac.  Rep.  1054;  Kansas  &c. 
R.  Co.  v.  State,  65  Ark.  363;  s.  c.  41 
L.  R.  A.  333;  46  S.  W.  Rep.  421; 
Humphreys  v.  Perry,  148  U.  S.  627; 
s.  c.  37  L.  ed.  587;  13  Sup.  Ct.  Rep. 
711;  Pennsylvania  Co.  v.  Miller,  35 
Ohio  St.  541;  Bowler  &c.  Co.  v.  To- 
ledo &c.  R.  Co.,  10  Ohio  C.  C.  272; 
s.  c.  3  Ohio  D.  C.  41;  aff'g  s.  c.  1 
Ohio  Dec.  55;  s.  c.  aff'd  57  Ohio  St. 
38. 

^  Oakes  v.  Northern  Pac.  Co.,  20 
Or.  392;  s.  c.  12  L.  R.  A.  318;  26 
Pac.  Rep.  230. 

™  Phelps  V.  London  &c.  R.  Co.,  19 
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of  baggage  even  small  amounts  of  money  taken  along  for  travelling 
expenses,  and  hold  that  they  are  not  properly  packed  in  the  trav- 
eller's valise,  and  that  the  carrier  can  not  be  chargeable  with  liabil- 
ity for  them,^^ — ^yet  the  weight  of  authority  allows  the  traveller  so 
to  carry  small  amounts  of  money  necessary  for  his  expenses,  and 
charges  the  carrier  with  responsibility  accordingly.**  What  is  a 
reasonable  amount  of  money  for  travelling  expenses  depends  upon 
the  length  of  the  journey,  the  mode  of  travel,  and  the  position  in 
life  of  the  passenger,  and  should  not  exceed  what  a  prudent  person 
would  take  with  him  under  the  circumstances.  What  such  an  amount 
is,  is  a  question  for  the  jury.^^  It  has  been  held  that  money  in  gold 
iullion  to  the  amount  of  ninety  thousand  dollars  is  not  "luggage" 
which  a  railroad  company  is  compelled  to  carry  with  or  for  a  pas- 
senger, or  collection  of  passengers,  for  the  ordinary  passage  fare; 
but  that  the  company  may  insist  that  it  shall  be  carried  by  an  ex- 
press company  under  a  special  contract,  the  company  furnishing 
facilities  for  its  safe  carriage.  The  case  was  that  a  tax  collector  had 
been  in  the  habit  of  bringing  gold  in  large  quantities  to  San  Fran- 
cisco for  deposit,  by  carrying  it  in  bags  in  the  personal  custody  of 
himself  and  deputies  on  a  passenger  train;  and  it  was  held  that  this 
could  not  be  done  against  the  objection  of  the  railroad  company.*" 


C.  B.  (N.  S.)  321;  s.  c.  11  Jur.  (N. 
S.)  652;  34  L.  J.  (C.  P.)  259;  13 
Week.  Rep.  782;  12  L.  T.  (N.  S.) 
496;  Butcher  v.  London  &c.  R.  Co., 
16  C.  B.  13;  1  Jur.  (N.  S.)  427;  24 
L.  J.  (C.  P.)  137;  Grant  v.  Newton, 
1  E.  D.  Smith  (N.  Y.)  95;  Whitmore 
V.  Str.  Caroline,  20  Mo.  513;  Merrill 
V.  Grinnell,  30  N.  Y.  594;  Bomar  v. 
Maxwell,  9  Humph.  (Tenn.)  621; 
Doyle  v.  Kiser,  6  Ind.  242;  Jordan  v. 
Fall  River  R.  Co.,  5  Cush.  (Mass.) 
69;  Dunlap  v.  International  Steam- 
boat Co.,  98  Mass.  371;  Dibble  v. 
Brown,  12  Ga.  217;  Hellman  v.  Hol- 
laday,  1  Woolw.  (U.  S.)  365;  Hutch- 
ings  V.  Western  &c.  R.  Co.,  25  Ga. 
61;  Hickox  v.  Naugatuck  R.  Co.,  31 
Conn.  281;  The  Ionic,  5  Blatchf. 
(U.  S.)  538;  Senecal  v.  Richelieu 
Co.,  15  Lower  Canada  Jur.  1;  Orange 
County  Bank  v.  Brown,  9  Wend.  (N. 
Y.)  85;  Davis  v.  Michigan  &c.  R.  Co., 
22  111.  278;  St.  Louis  &c.  R.  Co.  v. 
Berry,  60  Ark.  433;  s.  c.  28  L.  R.  A. 
60;  30  S.  W.  Rep.  764. 

"  Grant  v.  Newton,  1  E.  D.  Smith 
(N.  Y.)  95;  Davis  v.  Michigan  &c. 
R.  Co.,  22  111.  278;  Hillis  v.  Chicago 


&c.  R.  Co.,  72  Iowa  228;  s.  c.  33  N. 
E.  Rep.  643. 

^Merrill  v.  Grinnell,  30  N.  Y.  594; 
Bomar  v.  Maxwell,  9  Humph. 
(Tenn.)  621;  Johnson  v.  Stone,  11 
Humph.  (Tenn.)  419;  Doyle  v.  Kiser, 
6  Ind.  242;  Jordan  v.  Fall  River  R. 
Co.,  5  Cush.  (Mass.)  69;  Duffy  v. 
Thompson,  4  B.  D.  Smith  (N.  Y.) 
178;  Weed  v.  Saratoga  &c.  R.  Co.,  19 
Wend.  (N.  Y.)  534;  Cincinnati  &c. 
R.  Co.  V.  Marcus,  38  111.  219;  Torpey 
V.  Williams,  3  Daly  (N.  Y.)  162; 
Hickox  V.  Naugatuck  &c.  R.  Co.,  31 
Conn.  281;  Illinois  &c.  R.  Co.  v. 
Copeland,  24  111.  332;  Cadwallader 
V.  Grand  Trunk  R.  Co.,  9  Lower 
Canada  Rep.  169;  Orange  County 
Bank  v.  Brown,  9  Wend.  (N.  Y.)  85. 

^  Merrill  v.  Grinnell,  30  N.  Y.  594; 
Johnson  v.  Stone,  11  Humph. 
(Tenn.)  419;  Jordan  v.  Fall  River 
R.  Co.,  5  Cush.  (Mass.)  69;  Duffy  v. 
Thompson,  4  E.  D.  Smith  (N.  Y.) 
178;  Weed  v.  Saratoga  &c.  R.  Co., 
19  Wend.  (N.  Y.)  534. 

°» Pfister  V.  Central  &c.  R.  Co.,  70 
Cal.  169. 
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§  3419.  Bullion,  Watches,  Jewelry,  Silverware,  etc. — Gold  and 
silver  bullion,  silverware,  plate,  watches,  jewelry,  and  precious  stones, 
other  than  what  is  intended  to  be  worn  on  the  person  of  the  passen- 
ger, can  not  be  considered  as  baggage.®^  Ladies'  jewelry,  for  ex- 
ample, consisting  of  a  watch  and  chain,  rings,  earrings,  bracelets, 
etc.,  does  not  constitute  proper  articles  of  baggage  to  be  carried  in  the 
trunk  of  a  man  travelling  alone,  so  as  to  render  the  carrier  liable  for 
its  value  in  case  of  loss ;  at  least  when  it  is  placed  in  the  trunk  simply 
for  the  purpose  of  having  it  transported."^  On  the  other  hand,  if  the 
articles  are  such  as  are  usually  worn  upon  or  by  the  person  of  the 
traveller,  there  seems  no  reason  why  they  should  not  be  properly 
packed  with  his  or  her  baggage,  while  travelling,  so  as  to  charge  the 
carrier  with  responsibility  for  their  safe  carriage  and  delivery."^  An 
emigrant,  carrying  jewelry  and  silverware  as  a  part  of  his  ordinary 
baggage,  is  not  deemed  a  "shipper"  thereof  within  the  meaning  of 
a  Federal  statute,"*  which  prohibits  any  shipper  of  jewelry,  etc.,  from 
loading  it  as  baggage,  without  notifying  the  master  of  the  vessel.*"^ 

§  3420.    Presents,    Toys,    Pictures,    Papers,    Bric-a-Brac,    etc. — 

Articles  intended  by  the  passenger  as  presents  to  his  friends  at  the 
end  of  his  journey,  are  not  baggage. '°  A  child's  toy  horse  is  not  bag- 
gage ;°^  nor  are  Masonic  regalia,  nor  engravings;"^  nor  are  valuable 
papers,  though  carried  by  a  lawyer  on  his  way  to  court,  and  intended 
to  be  used  in  the  trial  of  a  cause  there.""     It  has  been  held,  however, 

"ipfister  V.  Central  &c.  R.  Co.,  70  v.  Voorhees,  10  Ohio  145;  American 

Cal.  169;  Bell  v.  Drew,  4  B.  D.  Smith  Contract  Co.  v.  Cross,  8  Bush  (Ky.) 

(N.  Y.)  59;  Cincinnati  &c.  R.  Co.  v.  472;    Brooke   v.    Pickwick,    4   Bing. 

Marcus,  38  111.  219;  Hellman  v.  Hoi-  218;  FralofE  v.  New  York  &c.  R.  Co., 

laday,  1  "Woolw.  (U.  S.)  365;  Torpey  10  Blatchf.  ,(U.  S.)  16;  s.  c.  aff'd  100 

v.   Williams,    3   Daly    (N.   Y.)    162;  U.  S.  24;  Torpey  v.  Williams,  3  Daly 

The  Ionic,  5  Blatchf.    (U.   S.)    538;  (N.  Y.)  162;  McDougall  v.  Torrance, 

Walsh    V.    Str.    H.    M.    Wright,    1  4   Lower   Canada   Jur.   132.     Aliter, 

Newb.  Adm.    (U.  S.)   494;    Steers  v.  Bomar     v.     Maxwell,      9     Humph. 

Liverpool  &c.   R.   Co,   57   N.   Y.   1;  (Tenn.)    621;    McDougall   v.   Allan, 

Nevins  v.  Bay  State  Steamboat  Co.,  6  Lower  Canada  Jur.   233;    s.  c.  12 

4  Bosw.  (N.  Y.)  225;  Michigan  &c.  Lower  Canada  Rep.  321;  Coward  v. 
R.  Co.  V.  Carrov/,  73  111.  348;  Cad-  East  Tennessee  &c.  R.  Co.,  16  Lea 
wallader  v.  Grand  Trunk  R.  Co.,  9  (Tenn.)  225. 

Lower  Canada  Rep.  169;  Humphreys  '"Rev.  Stat.  U.  S.,  §  4281. 

V.  Perry,  148  U.  S.  627;   s.  e.  37  L.  ""Carlson  v.  Oceanic  Steam  Nav. 

ed.  587;   47  Alb.  L.  J.  386;   13  Sup.  Co.,  109  N.  Y.  359;  s.  c.  16  N.  B.  Rep. 

Ct.  Rep.   Til;    7  Am.  Rail.  &  Corp.  546. 

Rep.  686;   54  Am.  &  Bng.  Rail.  Cas.  '"Nevins  v.  Bay  State  Steamboat 

29.  Co.,  4  Bosw.  (N.  Y.)  225;  The  Ionic, 

■""Metz  V.  California  &c.  R.  Co.,  85  5  Blatchf.  (U.  S.)  538. 

Cal.  329;  s.  c.  9  L.  R.  A.  431;  24  Pac.  »' Hudston  v.  Midland  &c.  R.  Co., 

Rep.  610;  8  Rail.  &  Corp.  L.  J.  276;  10  Best  &  S.  504;  s.  c.  L.  R.  4  Q.  B. 

44  Am.  &  Eng.  Rail.  Cas.  433.  366. 

°'  McCormick  v.  Hudson  River  R.  °"  Nevins  v.  Bay  State  Steamboat 

Co.,  4  B.  D.  Smith  (N.  Y.)  181;  Mc-  Co.,  4  Bosw.  (N.  Y.)  225. 

Gill  v.  Rowand,  3  Pa.  St.  451;  Jones  ""Phelps  v.  London  &c.  R.  Co.,  19 
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that  a  travelling  salesman's  catalogue,  necessary  for  his  personal 
use  in  aecomplishmg  the  purposes  of  his  journey,  is  baggage.""  Un- 
der a  Federal  statute/"^  an  ocean  carrier  is  not  liable  as  carrier  for 
pictures  shipped  by  a  passenger  as  baggage,  without  receiving  writ- 
ten notice  of  the  true  character  and  value  thereof  ;^°^  l3ut  he  is  still 
liable  as  a  bailee  for  hire  where  it  is  shown  that  the  property  was 
lost  through  his  negligence.^"' 

§  3421.  Bicycles. — In  the  absence  of  a  statute  requiring  them  to 
be  carried  as  such,  bicycles  are  not  entitled  to  transportation  as  bag- 
gage."* 

§  3422.  Bedding. — While  it  would  be  manifestly  improper  to  per- 
mit a  business  man  making  a  short  trip  upon  a  railway,  to  recover 
for  bedding  packed  with  his  baggage,  yet  it  was  held  in  the  case  of 
a  steerage  passenger  upon  a  sea  voyage,  who  was  bound  to  provide  his 
own  bedding,  that  a  reasonable  amount  of  such  articles  properly 
constituted  a  part  of  his  baggage,  and,  if  lost,  was  the  subject  of  re- 
covery.^"'' But  ordinarily  such  articles  should  be  shipped  as  freight; 
and  without  some  such  peculiar  circumstances,  they  can  not  be  con- 
sidered as  within  the  scope  of  the  carrier's  contract  with  the  passen- 
ggpioe 

§  3423.  Dogs. — ^Dogs,  it  seems,  are  not  baggage.  A  railroad  com- 
pany which  does  not  assume  the  transportation  of  dogs,  but  permits 
its  baggage  masters  to  take  charge  of  them  as  a  matter  of  accommo- 
dation and  for  a  fee  received  by  the  baggage  master,  is  not  liable 
as  a  common  carrier  if  the  dogs  come  to  harm.^"^  But  where  the 
passenger  placed  his  dog  in  charge  of  the  baggage  man  on  a  train, 

C.  B.  (N.  S.)  321;  s.  c.  11  Jur.  (N.  their  right  to  be  classed  as  baggage: 

S.)    652;    34   L.   J.    (C.   P.)    259;    13  Ante,  §  3444. 

Week.   Rep.   782;    12  L.   T.    (N.   S.)  "» Hirschson     v.    Hamburg-Amer- 

496;    Thomas  v.  Great  Western  R.  lean  Packet  Co.,  2  Jones  &  Sp.   (N. 

Co.,  14  Upper  Canada  Q.  B.  389.  Y.)  521.  And  see  Ouimit  v.  Henshaw, 

'""Staub  v.  Kendrick,  121  Ind.  226;  35  Vt.  604.     In  Russia  and  in  Ori- 

s.  c.  6  L.  R.  A.  619.  ental    countries,    second    and    third 

'"  Rev.  Stat..  U.  S.,  §  4281.  class    passengers    habitually    carry 

^"^  Wheeler  v.  Oceanic  Steam  Nav.  their  bedding, — illustrating  the  pas- 
Co.,  125  N.  Y.   155;    rev'g  s.  c.   52  sage  of  Scripture,  "Take  up  thy  bed 
Hun   (N.  Y.)   75;    22  N.  Y.  St.  Rep.  and  walk:"    John,  ch.  5,  §  8. 
590;  5  N.  Y.  Supp.  101.  ""Macrow    v.    Great   Western    R. 

™  Wheeler  v.  Oceanic  Steam  Nav.  Co.,  L.  R.  6  Q.  B.  612;  s.  c.  40  L.  J. 

Co.,  supra.  (Q.  B.)  300;   24  L.  T.   (N.  S.)  618; 

"*  State  V.  Missouri  &c.  R.  Co.,  71  19  Week.  Rep.  673;  Connolly  v.  War- 
Mo.  App.  385;    s.  c.  7  Am.  &  Bng.  ren,  106  Mass.  146. 
Rail.  Cas.  (N.  S.)  66.    If  not  packed  "' Honeyman  v.  Oregon  &c.  R.  Co., 
when   presented,   they   may   be   re-  13  Or.  352;  s.  c.  57  Am.  Rep.  20. 
fused  for  that  reason,  irrespective  of 
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and  paid  for  his  transportation,  without  notice  of  a  rule  that  such 
fees  were  baggage  men's  perquisites,  it  was  held  that  he  was  en- 
titled to  recover  of  the  company  for  the  loss  of  the  dog/"^ 

§  3424.  Bagg&ge  or  Property  of  Persons  Other  than  the  Passen- 
ger.— The  property  of  another  person  can  not  be  carried  as  a  pas- 
senger's haggage;^"^  and  this,  notwithstanding  the  other  is  also  a  pas- 
senger upon  the  same  boat  ;^^''  but  where  several  members  of  a  family 
are  travelling  together,  it  seems  that  one  of  them  may  carry  articles 
which  are  the  property  of  the  others,  as  his  baggage.^^^  Books  pur- 
chased by  a  wife  for  her  husband,  with  money  sent  to  her  by  the 
latter  for  that  purpose,  are  no  part  of  her  baggage,  and  she  can  not 
recover  for  the  loss  thereof  from  a  carrier  to  which  she  intrusts 
them;^^^  and,  in  the  absence  of  any  misconduct  on  which  an  action 
of  trespass  can  be  maintained,  the  owner  of  the  goods  himself  can 
not  recover  for  their  loss,  where  they  were  checked  on  the  ticket 
of  another.^^^  Thus,  where  the  goods  of  a  firm  are  checked  on  a 
ticket  bought  and  presented  by  a  salesman,^^*  or  even  by  a  member  of 
the  firm,^^^  as  his  own  personal  baggage,  the  firm  can  not  recover 
under  the  contract  of  carriage  for  the  loss  of  the  goods.  But  where 
the  loss  occurs  by  an  act  in  itself  wrongful — by  a  misfeasance  as  distin- 


"=  Cantling  v.  Hannibal  &c.  R.  Co., 
54  Mo.  385. 

1"  Dunlap  V.  International  Steam- 
boat Co.,  98  Mass.  371;  Weed  v.  Sar- 
atoga &c.  R.  Co.,  19  Wend.  (N.  Y.) 
534;  Becher  v.  Great  Eastern  R.  Co., 
L.  R.  5  Q.  B.  241;  s.  c.  22  L.  T.  (N. 
S.)  299;  18  Week.  Rep.  627;  39  L.  J. 
(Q.  B.)  122;  Chicago  &c.  R.  Co.  v. 
Boyce,  73  111.  510;  Dexter  v.  Syra- 
cuse &c.  R.  Co.,  42  N.  Y.  326;  First 
National  Bank  v.  Marietta  &c.  R. 
Co.,  20  Obio  St.  260;  Mississippi  &c. 
R.  Co.  V.  Kennedy,  41  Miss.  671. 

"» Dunlap  V.  International  Steam- 
boat Co.,  98  Mass.  371. 

^  Dexter  v.  Syracuse  &c.  R.  Co.,  42 
N.  Y.  326;  Curtis  v.  Delaware  &c.  R. 
Co.,  74  N.  Y.  116.  A  statute  of 
Texas  (Sayles'  Tex.  Civ.  Stat,  art. 
4258b),  providing  that  each  passen- 
ger upon  a  railway  train  shall  be 
allowed  baggage  of  a  certain  weight, 
extends  a  personal  privilege  to  a 
passenger  to  enable  him  to  carry  his 
own  baggage,  but  does  not  permit 
him  to  carry  the  baggage  of  others, 
either  gratuitously  or  for  pay:  An- 
drews V.  Fort  Worth  &c.  R.  Co.  (Tex. 
Civ.  App.),  25  S.  W.  Rep.  1040. 

^"Hurwitz  v.  Hamburg-American 
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Packet  Co.,  56  N.  Y.  Supp.  379;  s.  c. 
27  Misc.  (N.  Y.)  814. 

"''  Pennsylvania  R.  Co.  v.  Knight, 
58  N.  J.  L.  287;  s.  c.  33  Atl.  Rep.  845; 
3  Am.  &  Bng.  Rail.  Cas.  (N.  S.)  374; 
Missouri  &c.  R.  Co.  v.  Liveright,  7 
Kan.  App.  722.  See,  also.  Weed  v. 
Saratoga  &c.  R.  Co.,  19  Wend.  (N. 
Y.)  534;  Stimpson  v.  Connecticut  &c. 
R.  Co.,  98  Mass.  83;  Dunlap  v.  Inter- 
national Steamboat  Co.,  98  Mass. 
371;  Ailing  v.  Boston  &c.  R.  Co.,  126 
Mass.  121;  Becher  v.  Great  Eastern 
R.  Co.,  L.  R.  5  Q.  B.  241;  Southern 
Kan.  R.  Co.  v.  Clark,  52  Kan.  398. 
Of  course,  where  the  goods  are 
checked  and  paid  for  as  excess  bag- 
gage by  an  agent,  the  owner  may 
recover  on  the  special  contract, 
whether  the  ownership  of  the  goods 
was  revealed  or  not:  Trimble  v. 
New  York  &c.  R.  Co.,  162  N.  Y.  84; 
s.  c.  56  N.  E.  Rep.  532;  aff'g  s.  c.  39 
App.  Div.  (N.  Y.)  403;  57  N.  Y.  Supp. 
437. 

"*  Missouri  &c.  R.  Co.  v.  Liveright, 
7  Kan.  App.  772;  s.  c.  53  Pac.  Rep. 
763. 

""  Pennsylvania  R.  Co.  v.  Knight, 
58  N.  J.  L.  287;  s.  c.  33  Atl.  Rep. 
845;  3  Am.  &  Bng.  Rail.  Cas.  (N. 
S.)  374. 
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guished  from  a  mere  non-feasance,  the  owner  of  the  property  may  re- 
cover, not  on  the  contract,  but  in  tort,  though  it  was  checked  on  a 
servant's  ticket  as  his  own  personal  baggage. ^^° 

§  3425.    Baggage  of  Passenger  whose  Fare  is  Paid  by  Another. — 

We  have  seen  that  if  a  passenger  is  unable  to  pay  his  fare,  and, 
before  the  preparations  have  been  made  to  put  him  off  the  carrier's 
vehicle  for  that  reason,  any  other  passenger  or  person  tenders  his 
fare  to  the  carrier's  agent,  the  latter  is  obliged  to  accept  the  tender, 
and  allow  the  passenger  to  ride.^^''  The  passenger  thereby  acquires  the 
full  rights  of  a  passenger  as  much  as  though  he  had  paid  his  fare  him- 
self, and  the  carrier  becomes  liable  for  the  loss  of  his  baggage  accord- 
ingly.^^^ 

Aeticle   III.    Delivery   to   and   Eedbliveey  by   the   Carrier. 


Section 

3428.  Necessity  of  proving  that  the 

baggage  came  into  the  cus- 
tody of  the  carrier. 

3429.  Delivery  of  check  to  passenger 

is  prima  facie  evidence  of 
this  fact. 

3430.  But   not   the    only    evidence: 

"checking"  or  "booking"  not 
indispensable. 

3431.  What  acts  constitute  delivery 

of  baggage  to  carrier. 

3432.  What  acts  do  not  constitute 

delivery  of  baggage  to  car- 
rier. 

3433.  Duty  of  carrier  to  afford  facil- 

ities for  redelivery  and  stor- 


Section 

age  of  baggage  at  destina- 
tion. 

3434.  What  is  a  reasonable  time  for 

the  removal  of  baggage. 

3435.  Carrier  responsible  for  the  de- 

livery   of    baggage    to    the 
wrong  person. 

3436.  Carrier   responsible   until   de- 

livery of  baggage  to  passen- 
ger. 

3437.  What  will   constitute   such   a 

delivery  to  passenger. 

3438.  What   deemed   an   arrival   at 

destination   for  purpose   of 
such  delivery. 


§  3428.  Necessity  of  Proving  that  the  Baggage  Came  into  the 
Custody  of  the  Carrier. — The  idea  that  lies  at  the  foundation  of  the 
extraordinary  liability  of  the  carrier  is  that  the  baggage  is  in  his  cus- 
tody and  under  his  control  during  transportation;  hence,  in  order 
to  hold  him  responsible  for  its  loss,  it  is  material  to  show  that  it 
came  into  his  possession}'^^     Thus,  to  charge  a  carrier  with  the  loss 


"»Meux  V.  Great  Eastern  R.  Co., 
L.  R.  (1895)  2  Q.  B.  387;  s.  c.  64  L. 
J.  (Q.  B.)  (N.  S.)  657;  73  Law  T. 
Rep.  247;  2  Am.  &  Bng.  Rail.  Cas. 
(N.  S.)  464. 
'  Ante,  §  3215 


Me.  62;  s.  c.  5  N.  Eng.  Rep.  869;  12 
Atl.  Rep.  797. 

^°  McQuesten  v.  Sandford,  40  Me. 
117;  Forbes  v.  Davis,  18  Tex.  268; 
Moore  v.  Str.  Evening  Star,  20  La. 
An.     402;      Gleason     v.     Goodrich 


"»N.ugent  V.  Boston  &c.  R.  Co.,  80    Transp.  Co.,  32  Wis.  85;   Michigan 
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of  personal  ornaments  packed  in  a  trunk  with  the  baggage  of  the 
owner,  it  must  satisfactorily  appear  that  the  trunk  was  not  rifled 
after  it  was  so  packed,  and  before  it  reached  the  possession  of  the 
rier.i^" 

§  3429.  Delivery  of  Check  to  Passenger  is  Prima  Facie  Evidence  of 
this  Fact. — In  this  country  it  is  customary  upon  railroads,  and  some- 
times upon  steamboats,  to  give  the  passenger  a  bit  of  brass  metal 
with  a  number  upon  it,  a  duplicate  of  which  is  attached  to  his  bag- 
gage. This  is  called  a  "baggage  check,"  and  its  delivery  is  prima 
facie  evidence  that  the  carrier  has  received  the  baggage  which  it  rep- 
resents.^''^ Such  evidence,  of  course,  may  be  overcome  by  proof  to 
the  contrary;  but  the  burden  of  proof  under  such  circumstances  is 
upon  the  carrier  to  show  non-delivery.^^^  And  it  is  immaterial  at 
what  time  the  baggage  comes  into  the  possession  of  the  carrier, — 
whether  at  the  time  the  check  is  issued  or  subsequently:  in  either 
case  its  liability  as  an  insurer  becomes  fixed  in  case  of  loss.^^*  The 
effect  and  the  extent  to  which  a  baggage  check  is  evidence  are  well 
illustrated  by  a  ease  where  it  appeared  that  a  railway  company  re- 
ceived a  passenger's  check  for  baggage  which  had  not  then  arrived 
by  another  road,  and  gave  its  own  check  for  the  same,  and  that  it 
had  surrendered  the  passenger's  first  cheek  to  the  other  railway  com- 
pany. The  court  held  this  sufficient,  in  the  absence  of  proof  to  the 
contrary,  to  show  that  the  baggage  was  received  by  the  company  so 
surrendering  the  first  check.^^*  But  where  the  route  for  which  the 
ticket  is  sold  and  the  check  given,  extends  over  several  connecting 
lines  of  railway,  a  check  given  by  one  of  them  will  not  be  evidence 
against  any  of  the  roads  except  the  one  issuing  the  check,  although 
the  names  of  all  of  them  be  stamped  upon  it.^^^  But  the  rela- 
tions, duties,  and  liabilities  of  connecting  lines  of  railway  are  more 
fully  discussed  elsewhere  in  this  work,  under  the  head  of  Connecting 
Lines,^^"  to  which  the  reader  is  referred. 

&c.  R.  Co.  v.  Meyres,  21  111.  627.    A  Pr.  (N.  Y.)  330;  Atchison  &c.  R.  Co. 

person  is  not  bound  to  accept  a  ten-  v.  Brewer,  20  Kan.  669. 

der  of  his  trunk  pending  an  action  "^^  Chicago  &c.  R.  Co.  v.  Clayton, 

against  a  carrier  for  its  loss,  after  78  111.  616. 

an  answer  denying  the  receipt  of  the  "=  Chicago  &c.  R.  Co.  v.  Clayton, 

property:     Lake  Shore  &c.  R.  Co.  v.  supra. 

Warren,  3  Wyo.  134;  a  c.  6  Pac.  Rep.  "^Chicago  &c.  R.  Co.  v.  Clayton, 

724.  supra.     See,  also,  Davis  v.  Michigan 

'"•McQuesten  v.  Sandford,  40  Me.  &c.  R.  Co.,  22  111.  278;  Kansas  Pacific 

117.  R.  Co.  V.  Montelle,  10  Kan.  119. 

'^  Davis  V.  Michigan  &c.  R.  Co.,  ^^  Kessler  v.  New  York  &c.  R.  Co., 
22  111.  278;  Chicago  &c.  R.  Co.  v.  61  N.  Y.  538;  s.  c.  1  Abb.  N.  C.  (N. 
Clayton,  78  111.  616;  Check  v.  Little  Y.)  549;  7  Lans.  (N.  Y.)  62;  Furs- 
Miami  R.  Co.,  2  Disney  (Ohio)  238;  tenheim  v.  Memphis  &c.  R.  Co.,  9 
Davis  V   Cayuga  &c.  R.  Co.,  10  How.  Heisk.  (Tenn.)  238. 

"« Ante,  §  3363,  et  seq. 
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§3430.  But  not  the  only  Evidence :  "Checking"  or  "Booking"  not 
Indispensable. — But  the  delivery  of  the  cheek  is  not  the  only,  or  neces- 
sarily the  best,  evidence  of  the  receipt  of  the  baggage.  With  the 
assent  of  the  carrier,  the  baggage  of  travellers  may  be  left  at  a  rail- 
way station  without  notice  to  it  or  its  agents;  such  assent  may  be 
implied  from  the  course  of  business  or  custom  of  the  carrier.^^^ 
And  though  a  regulation  of  the  carrier  may  require  that  the  baggage 
of  passengers  must  be  checked,  yet  the  carrier  can  not  avail  him- 
self of  a  failure  to  comply  with  this  regulation  if  it  appears  that, 
at  the  time  of  the  delivery  of  the  baggage  to  the  carrier's  agent, 
the  passenger  demanded  a  check,  and  failed  to  receive  it  because 
the  person  whose  duty  it  was  to  check  baggage  was  not  present.^^* 
A  corresponding  rule  obtains  in  England,  where  a  system  of  "book- 
ing" baggage  supplies  the  place  of  the  checking  system  of  this  coun- 
try. It  was  held,  in  an  action  for  lost  baggage,  that  a  railway  com- 
pany could  not  take  advantage  of  a  failure  of  the  passenger  to  com- 
ply with  a  by-law  of  the  company  requiring  baggage  to  be  "booked," 
in  the  absence  of  evidence  that  the  company  had  provided  the  means 
for  the  booking  of  baggage. ^^^  Mere  voluntary  assistance  by  the  agents 
of  the  company  in  looking  for  lost  baggage,  or  an  offer  by  way  of 
gratuity  to  pay  on  account  of  it,  is  not  such  evidence  that  the  baggage 
was  ever  in  their  possession  as  to  render  a  railroad  company  liable 
for  its  loss.^^" 

§  3431.    What  Acts  Constitute  Delivery  of  Baggage  to  Carrier. — 

What  constitutes  a  delivery  of  baggage  is  to  a  great  extent  a  question 
of  fact,  to  be  determined  by  the  jury.^^^  In  a  case  where  the  only 
evidence  of  delivery  was  that  the  witness,  in  whose  care  the  plaintiff 
came  as  a  passenger,  caused  the  plaintiff's  trunk  to  be  placed  on 
board  the  steamer  in  New  Orleans  a  short  time  "before  her  departure; 
and  the  jury  were  instructed  by  the  court  that  to  charge  the  defendant 
(the  master  of  the  steamer)  it  must  be  shown  to  their  satisfaction 
that  the  trunk  was  delivered  to  the  defendant,  or  to  the  purser  of 
the  steamer,  or  to  some  other  person  authorized  to  receive  it  on  the 
part  of  the  steamer;  and  the  jury  found  for  the  plaintiff, — ^the  court 

"'Green  v.  Milwaukee  &c.  R.  Co.,  '^ Great  Western  R.  Co.  v.  Good- 

38   Iowa  100.     See,  also,   Mlnter  v.  man,  12  C.  B.  313;  s.  c.  16  Jur.  862; 

Pacific  R.  Co.,  41  Mo.  503;  Najac  v.  21  L.  J.  (C.  P.)  197. 

Boston  &c.  R.  Co.,  7  Allen   (Mass.)  ""Michigan  &c.  R.  Co.  v.  Meyres, 

329;  Camden  &c.  R.  Co.  v.  Belknap,  21  III.  627. 

21  Wend.  (N.  Y.)  354.  '"  DibWe   v.   Brown,    12   Ga.    217; 

'^Freeman   v.    Newton,    3    B.    D.  Flaherty  v.  Greenman,  7  Daly   (N. 

Smith     (N.    Y.)     246.        See,    also,  Y.)  481. 
Hickox    V.    Naugatuck    R.    Co.,    31 
Conn.  281. 
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above  refused  to  reverse  the  judgment  on  the  ground  that  the  evi- 
dence was  insufficient  to  show  delivery  of  the  trunk  to  the  employes 
of  the  steamer.^^^  In  a  case  where  a  portmanteau  was  left  outside 
of  the  cabin  on  a  steamboat,  one  of  the  employes  of  the  boat  saying 
that  it  would  be  safe  there,  these  facts  were  held  to  be  sufficient  to 
charge  the  owner  of  the  boat  with  its  loss.^^'  Where  a  passenger  no- 
tified the  servant  of  a  railway  company  that  he  wished  his  baggage 
to  go  with  him,  and  was  directed  where  to  put  it,  and  delivered  it 
there,  though  not  to  an  officer  of  the  company,  the  company  was  held 
liable  for  its  loss.^'^  A  railway  company  which  takes  charge  of 
baggage  will  be  liable  for  its  loss,  regardless  of  whether  it  was  de- 
livered on  a  union  platform  or  on  one  belonging  to  the  company.^'^ 

§  3432.  What  Acts  do  not  Constitute  Delivery  of  Baggage  to  Car- 
rier.— But  where  a  passenger  by  railway  entered  a  car  just  before 
the  train  started,  left  his  valise  on  a  vacant  seat  and  went  out,  and, 
upon  his  return,  found  that  the  valise  was  gone,  and  it  did  not  ap- 
pear that  any  one  was  in  charge  of  the  train  at  the  time,  the  court 
held  that  there  was  no  sufficient  delivery  of  the  valise  to  the  defend- 
ant.^^^  Nor,  in  another  case,  was  the  defendant  liable  for  the  loss 
of  a  trunk,  said  to  contain  a  large  sum  of  money,  which  the  plaintiff 
left  in  charge  of  the  baggage  keeper  contrary  to  the  advice  and  in- 
structions of  the  captain  of  the  steamer,  who  indicated  the  office  as 
the  proper  place  of  deposit,  the  plaintiff  stating  at  the  time,  in  answer 
to  the  captain,  that  he  would  take  care  of  the  trunk  himself  .^^^ 

§  3433.  Duty  of  Carrier  to  Afford  Facilities  for  Redelivery  and 
Storage  of  Baggage  at  Destination. — The  duty  of  the  carrier  to  deliver 
his  baggage  to  a  passenger  necessarily  involves  the  duty  to  extend 
to  the  passenger  facilities  for  receiving  it.  It  should  be  placed  where 
he  can  get  at  it.  In  the  case  of  a  railway  company,  the  platform  of 
the  station  is  the  usual  and  proper  place  to  keep  it  until  the  owner, 
in  the  exercise  of  due  diligence,  can  receive  it.^^^  There  should  be 
a  baggage  master  in,  attendance  to  take  care  of  it  and  receive  the 
checks  and  deliver  it.^^'  The  common  carrier  is  under  obligations, 
too,  to  care  for  the  baggage  for  a  reasonable  time  after  arrival,  to 

^^'  Fortes  V.  Davis,  18  Texas  268.  ^"  Senecal    v.    Richelieu    Co.,    15 

^^  Bankier    v.    Wilson,    5    Lower  Lower  Canada  Jur.  1. 

Canada  Rep.  203.  '^  Patscheider  v.  Great  Western  R. 

^^International  &c.  R.  Co.  v.  Fol-  Co.,  L.  R.  3  Exch.  Div.  153;  Gary  v. 

Hard,  66  Tex.  603.  Cleveland  &c.  R.  Co.,  29  Barb.   (N. 

^^  Texas   &c.   R.    Co.   v.   Morrison  Y.)  35. 

Faust  Co.,  20  Tex.  Giv.  App.  144;  ""  Dininny  v.  New  York  &c.  R.  Co., 

s.  c.  48  S.  W.  Rep.  1103.  49  N.  Y.  546. 

^^  Kerr  v.  Grand  Trunk  R.  Co.,  24 
Upper  Canada  G.  P.  209. 
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enable  the  passenger  to  take  possession  of  it;^*"  and  tiie  responsibil- 
ity as  carrier  continues  during  that  time.^''^  Furthermore,  a  carrier 
owes  to  a  passenger  reasonable  facilities  for  the  reception  of  his 
baggage  at  a  station  by  whomsoever  is  to  transport  it  further. ^*^ 

§  3434.    What  is  a  Reasonable  Time  for  Removal  of  Baggage. — 

In  these  cases,  what  is  a  reasonable  time  for  the  removal  of  baggage 
must  necessarily  depehd  upon  the  circumstances  of  each  individual 
case,  and  is  frequently  a  question  of  fact  for  the  jury;  but  where 
the  facts  are  undisputed,  it  is  said  to  be  a  question  of  law,  to  be 
determined  by  the  court.^*^  Where  a  traveller,  upon  reaching  the 
end  of  one  of  the  stages  of  her  journey,  not  wishing  to  be  troubled 
with  her  trunk,  intentionally  abandoned  it  to  the,  care  of  the 
carrier,  without  inquiry  about  it,  presentation  of  her  check,  or 
explanation,  special  arrangement,  or  notice,  for  about  seventeen  hours, 
while  she  went  about  three  miles  to  visit  a  friend;  and  during  that 
period  the  trunk  with  its  contents  was  accidentally,  and  without 
negligence  on  the  part  of  the  carrier,  destroyed  by  fire  in  a  baggage- 
room  on  the  dock,  into  which  it  had  been  removed  by  the  carrier's 
employes,  the  court  held  that  the  carrier  was  not  liable  for  the  loss.^*'* 
In  another  instance,  a  vessel  arrived  in  port  on  Monday;  on  Tues- 
day the  master  and  mate  requested  the  passenger  to  remove  his  bag- 
gage, which  he  failed  to  do.  Upon  the  passenger  demanding  his 
baggage  the  following  Wednesday,  it  was  found  to  be  missing.  The 
court  held  that  the  owners  were  relieved  from  their  strict  liability 
as  carriers.^*^  In  a  case  previously  noticed,  the  passenger  was  obliged 
to  quit  the  vessel  at  quarantine,  and  his  baggage  went  on  to  New  York 
City, — ^liis  destination.  A  delay  of  several  days  to  demand  the  bag- 
gage was  considered  insufficient  to  release  the  owners  of  the  vessel 
from  liability  as  carriers.^*^     Other  courts  are  less  liberal  towards 

i«  Nevins  v.  Bay  State  Steamboat  been   held   that   a   passenger   on   a 

Co.,  4  Bosw.    (N.  Y.)   225;   Gilhooly  train  has  the  right  to  use  such  force 

v.  New  York  &c.  Steam  Nav.  Co.,  1  as,  and  no  more  than,  is  necessary 

Daly    (N.    Y.)    197;    Patscheider   v.  to  prevent  employes  of  the  company 

Great  Western  R.  Co.,  L.  R.  3  Exch.  from  putting  his  baggage  in  a  place 

Div.  153;   Cary  v.  Cleveland  &c.  R.  where  it  will  be  soiled  and  injured: 

Co.,  29  Barb.   (N.  Y.)  35;   Curtis  v.  Gulf  &c.  R.  Co.  v.  Moody  (Tex.  Civ. 

Delaware  &c.  R.  Co.,  74  N.  Y.  116.  App.),  30  S.  W.  Rep.   574    (no  ofE. 

'"Kansas  City  &c.  R.  Co.  v.  Mc-  rep.). 

Gahey,  63  Ark.  344;  s.  c.  36  L.  R.  A.  '«  Chicago  &c.  R.  Co.  v.  Boyce,  73 

781;  44  Cent.  L.  J.  229;  38  S.  W.  Rep.  111.  510;  Roth  v.  Buffalo  &c.  R.  Co., 

659;  Pennsylvania  Co.  v.  Liveright,  34  N.  Y.  548. 

4  Ind.  App.  518;  s.  c.  2  Am.  &  Bng.  '"Jones  v.   Norwich  &c.   Transp. 

Rail.  Cas.  (N.  S.)  455;  41  N.  E.  Rep.  Co.,  50  Barb.  (N.  Y.)  193. 

350;  rehearing  denied  in  s.  c.  14  Ind.  "'Van  Horn  v.  Kermit,  4  E.   D. 

App.  521.  Smith  (N.  Y.)  453. 

'"  Hedding  v.  Gallagher,  69  N.  H.  '"  Gilhooly  v.  New  York  &c.  Steam 

650;    s.  c.  45  Atl.  Rep.  96.     It  has  Nav.  Co.,  1  Daly  (N.  Y.)  197. 
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the  passenger.  A  Kentucky  case  is  authority  for  the  rule  that  a 
passenger  arriving  at  his  destination  at  half-past  eight  o'clock,  p.  M., 
has  "no  right  to  prolong  the  strict  and  rigid  liability  of  the  com- 
pany as  a  common  carrier,  by  leaving  his  baggage  in  the  possession 
of  its  agent  during  the  night."^*^  In  a  Canadian  case,  it  appeared 
that  the  plaintiff  arrived  at  his  destination  at  three  o'clock  in  the 
afternoon,  and,  having  had  his  trunks  put  into  the  baggage-room, 
left  the  station  in  an  omnibus.  In  the  evening  about  eight  o'clock 
he  sent  his  checks  for  the  trunks;  but  one  of  them  had  disappeared, 
and  the  evidence  went  to  show  that  it  had  been  stolen.  It  was  held 
that  the  defendants  were  not  responsible  for  this  loss;  that  their 
duty  as  common  carriers  ended  when  the  trunk  was  placed  on  the 
platform  and  the  plaintiff  had  had  a  reasonable  time  to  remove  it, 
as  he  clearly  had  here.^**  A  statute  forbidding  the  doing  of  any 
secular  work  or  travelling  on  the  Lord's  Day  will  not  excuse  a  pas- 
senger who  arrives  at  his  destination  on  Sunday  morning  from  de- 
manding and  receiving  his  baggage.^*"  But  other  circumstances  will 
sometimes  excuse  a  failure  of  the  passenger  to  claim  and  remove  his 
baggage.  Where  the  passenger  was  a  lame  hoy,  and  unable  to  take 
charge  of  his  baggage  personally,  and  made  an  arrangement  with 
the  agent  of  the  carrier  by  which  it  was  to  remain  in  his  hands  until 
sent  for,  and,  while  so  in  his  hands,  it  was  lost,  the  court  held  the 
carrier  liable  for  the  loss.^^"  If  the  passenger  arrives  at  his  destina- 
tion in  the  afternoon,  and  fails  to  call  for  his  baggage  until  nine  or 
ten  o'clock  in  the  evening,  he  does  not,  in  the  absence  of  special 
circumstances  of  exoneration,  call  for  it  within  a  reasonable  time."^ 

§  3435.  Carrier  Responsible  for  Delivery  of  Baggage  to  the  Wrong 
Person. — As  before  stated,  the  responsibility  of  a  carrier  of  passen- 
gers for  the  safety  of  baggage  is  absolute,  except  as  against  the  act 
of  God  and  the  public  enemy;  with  these  exceptions,  nothing  short 
of  a  redelivery  to  the  passenger  or  to  his  authorized  agent,  or  his  de- 
fault in  demanding  it,  will  relieve  him  from  this  responsibility. 
Therefore,  a  delivery  of  a  passenger's  baggage  to  a  person  not  author- 
ized to  receive  it,  upon  a  forged  order,  whereby  it  is  lost  to  the  owner, 
will  not  relieve  the  carrier  of  liability,  though  made  in  good  faith.^^* 

"'Louisville  &c.  R.  Co.  v.  Mahan,  Barb.    (N.  Y.)   148.     See  Harlow  v. 

8  Bush    (Ky.)    184.     Compare  Gary  Fitchburg  R.   Co.,    8   Gray    (Mass.) 

V.  Cleveland  &c.  R.  Co.,  29  Barb.  (N.  237. 

Y.)  35.  "■"  Jacobs  v.  Tutt,  33  Fed.  Rep.  412. 

""Penton  v.  Grand  Trunk  R.  Co.,  ^'^  Powell  v.  Myers,  26  "Wend.   (N. 

28  Upper  Canada  Q.  B.  367.  Y.)   591;   Mattison  v.  New  York  &c. 

^«  Jones   V.   Norwich   &c.    Transp.  R.  Co.,  57  N.  Y.  552;  s.  c.  19  Alb.  L. 

Co.,  50  Barb.  (N.  Y.)  193.  J.  35fl;  8  Reporter  440;  Blossman  v. 

'""Curtis  V.   Avon  &c.   R.   Co.,   49  Hooper,  16  La.  An.  160;    Morris  t. 

824 


RESPONSIBILITY   FOR    PASSENGEr's    BAGGAGE.       [2d  Ed. 

§  3436.  Carrier  Responsible  until  Delivery  of  Baggage  to  Passen- 
ger.— Unless  the  failure  of  the  carrier  to  deliver  the  baggage  to  the 
passenger  at  the  end  of  the  transit  is  due  to  the  fault  of  the  passen- 
ger, or  of  some  one  for  whose  conduct  the  passenger  is  responsible, 
the  principle  holds  that  the  liability  of  the  carrier  is  coexten- 
sive with  his  custody  of  the  baggage,  and  continues  until  it  is  safely 
delivered  into  the  hands  of  the  passenger ;  or  until  the  latter,  by  the 
implication  derived  from  his  conduct,  relieves  the  former  from  his 
extraordinary  responsibility.^^^  The  contract  of  the  carrier  being  to 
deliver  the  baggage  at  the  end  of  the  journey,  if  the  baggage  of  a 
passenger  on  a  railroad  is  carried  past  his  destination  to  another 
station  of  the  road,  and  there  stored  in  the  company's  baggage-room, 
the  liability  of  the  company  as  a  common  carrier  is  not  thereby  ended : 
the  company  will  be  liable  for  the  theft  of  the  goods  while  so  stored. ^^* 
Of  course  the  passenger  may  waive  the  delivery  of  his  baggage  at 
its  place  of  ultimate  destination;  and  what  will  constitute  such  a 
waiver  will  be  a  mixed  question  of  law  and  fact.^^^ 

§  3437.    What  will  Constitute  such  a  Delivery  to  Passenger. — 

To  constitute  a  delivery  to  the  passenger,  it  is  not  necessary  that 
the  latter  should  actually  receive  his  baggage,  but  it  is  sufficient  if  he 
assumes  control  and  direction  of  it.  Thus,  a  passenger  upon  the 
Midland  Eailway  from  Gloucester  to  Bristol,  on  arriving  at  Bristol, 
told  the  porter  that  he  wished  to  proceed  by  the  Bristol  and  Exeter 
Eailway  to  Torquay.     The  porter  thereupon  placed  his  portmanteau 

Third  Avenue  R.  Co.,  1  Daly  (N.  Y.)  carrier  a  hack  and  driver  to  take 

202.     See  also  Oderklrk  v.  Fargo,  58  himself  and  two  trunks  to  a  house 

Hun  (N.  Y.)  347;  s.  c.  34  N.  Y.  St.  on  a  certain  street  at  each  end  of 

Rep.  166;  11  N.  Y.  Supp.  871.  which  were  posts  so  placed  that  the 

"™  Butcher  v.  London  &c.  R.   Co.,  hack   could   not  enter.     A  told   the 

16  C.  B.  13;  s.  c.  1  Jur.  (N.  S.)  427;  carrier    that    he    would    help    the 

24   L.   J.    (C.   P.)    137;    Richards  v.  driver  with  the  trunks,  although  the 

London  &c.  R.  Co.,  7  C.  B.  839;  s.  c.  carrier   proposed    to    send    another 

6  Eng.  Rail.  Cas.  49;  13  Jur.  986;  18  man  for  that  purpose.     On  arriving 

L.  J.   (C.  P.)  251;  Minor  v.  Chicago  at  the  entrance  to  the  street,  A  went 

&c.  R.  Co.,  19  Wis.  40;  Toledo  &c.  R.  into  the  house  with  a  valise,  leaving 

Co.  V.  Hammond,  33  Ind.  379;   Pat-  the  driver  to  unload  the' trunks,  and 

scheider  v.  Great  Western  R.  Co.,  L.  then   returned   and   suggested   that 

R.  3  Exch.   Div.  153;   Kent  v.  Mid-  they  take  in  the  heavier  trunk  first, 

land  R.  Co.,  L.  R.  10  Q.  B.  1;  s.  c.  44  to  which  the  driver  assented,   say- 

L.  J.    (Q.  B.)   18;    31  L.  T.    (N.  S.)  ing,  "I  will  set  the  other  in  here," 

430;  23  Week.  Rep.  25;  Cole  v.  Good-  putting  the  smaller  trunk  inside  of 

win,  19  Wend.  251;   Ouimit  v.  Hen-  the    posts.     On    their    return    from 

Shaw,  35  Vt.  604;   Mattison  v.  New  carrying  the  larger  trunk  into  the 

York  &c.  R.  Co.,  57  N.  Y.  552;  s.  c.  19  house,  the  other  was  gone  and  was 

Alb.  L.  J.  359;  8  Reporter  440.  never   found.    It  was   held   that  a 

'"  Toledo  &c.  R.  Co.  v.  Hammond,  finding  that  A  waived  delivery  of 

33  Ind.  379.  the  trunks  at  the  house  was  war- 

"''This   may   be  illustrated   by   a  ranted   by   these   facts:     Patten   v. 

case  where  A  hired   of  a  common  Johnson,  131  Mass.  297. 
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on  a  truck  with  other  baggage,  entered  the  Bristol  and  Exeter  sta- 
tion with  the  truck,  passed  down  an  incline  from  the  arrival  plat- 
form, crossed  the  lines  of  the  railway,  and  ascended  on  an  incline 
to  the  departure  platform  of  the  Bristol  and  Exeter  Eailway.  There 
was  no  evidence  that  the  portmanteau  was  seen  afterwards ;  however, 
it  never  reached  Torquay.  In  an  action  against  the  Midland  Eail- 
way, the  court  held  that  there  was  no  evidence  of  a  breach  of  their 
contract  to  deliver  it  either  to  the  passenger  or  at  the  departure  plat- 
form of  the  Bristol  and  Exeter  Eailway.^^'  Where  it  is  the  custom 
for  baggage  to  be  delivered  by  the  servants  of  a  vessel  to  a  rail- 
way company,  and  checks  received  therefor  and  handed  to  the  passen- 
gers on  the  train,  the  owners  of  a  vessel  were  held  liable  for  the 
loss  of  a  passenger's  trunk  who  received  the  right  number  of  checks, 
but  one  of  whose  checks  called  for  a  trunk  not  his  own,  on  the  ground 
that  there  was  no  delivery  to  him  of  his  baggage. '^^'^  Of  course,  a 
delivery  of  the  baggage  io  the  passenger's  authorized  agent  is  equiva- 
lent to  a  delivery  to  the  passenger  himself.  The  question  of  agency, 
in  such  a  case,  is  a  question  of  fact.^^^ 

§  3438.  What  Deemed  an  Arrival  at  Destination  for  Purpose  of 
such  Delivery. — The  question  as  to  what  constitutes  an  arrival  at 
the  destination  of  the  passenger,  and  a  conclusion  of  his  journey, 
is  one  of  fact,  dependent  for  its  solution  upon  the  intention  of  the 
parties  in  making  the  contract  for  carriage.  Where  it  is  not  other- 
wise specially  agreed,  it  will  be  presumed  that  the  parties  had  in 
contemplation  a  conclusion  of  the  journey  in  accordance  with  the 
established  custom  and  usage  of  the  carrier.  Thus,  the  plaintiff  was 
a  steerage  passenger  from  Hamburg  to  New  York.     On  arrival  at 

""  Midland  R.  Co.  v.  Bromley,  17  charge  of  the  baggage  and  deliver 
C.  B.  372;  s.  c.  2  Jur.  (N.  S.)  140;  it  at  the  boat;  therefore,  a  charge 
25  L.  J.  (C.  P.)  94.  See  also  Penton  which,  in  effect,  assumed  that  he 
V.  Grand  Trunk  R.  Co.,  28  Upper  was  the  plaintiff's  agent,  was  held 
Canada  Q.  B.  367.  to  be  an  invasion  of  the  province  of 
"'Fisher  v.  Geddes,  15  La.  An.  14.  the  jury:  Mobile  &c.  R.  Co.  v.  Hop- 
"*  This  will  be  illustrated  by  the  kins;  41  Ala.  486.  Where  the  plain- 
facts  of  the  following  case:  By  vir-  tiff  had  delivered  his  check  to  an 
tue  of  an  agreement  between  a  rail-  agent  of  an  express  company,  and, 
road  and  a  steamboat  company,  the  upon  arrival  of  the  train,  the  trunk 
baggage  master  of  the  latter  always  was  taken  from  the  train  and  put 
entered  the  cars  before  their  ar-  into  the  baggage  room  by  employes 
rival  at  the  depot,  and  took  the  of  the  express  company,  but,  when 
checks  of  through  passengers  by  the  the  agent  with  the  check  called  for 
boat,  giving  them,  in  exchange,  it,  it  could  not  be  found,  it  was  held 
checks  of  the  steamboat  company,  that  the  trunk  had  not  left  the  pos- 
it was  a  controverted  question  session  of  the  carrier,  and  had  never 
whether  he  was  the  plaintiff's  agent  been  delivered  to  plaintiff:  Aikin 
to  receive  the  baggage,  or  the  rail-  v.  Westcott,  123  N.  Y.  363;  s.  c.  33 
road  company's  agent,  by  agreement  N.  Y.  St.  Rep.  623;  25  N.  E.  Rep. 
with  the  steamboat  company,  to  take  503. 
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the  latter  port,  the  yessel  terminated  her  voyage  at  Hoboken,  oppo- 
site the  city  of  New  York,  that  being  the  place  where,  according  to 
the  established  usage  and  custom  of  the  defendants,  all  their  passen- 
gers and  their  baggage  were  landed.  At  that  place  the  plaintifE's  bag- 
gage was  placed  upon  the  pier,  was  opened  by  the  plaintifE  for  the 
examination  of  the  customs  officer,  and  was  then  taken  charge  of  by 
the  subordinates  or  employes  of  the  Commissioners  of  Emigration, 
by  whom  it  was  transported  to  the  emigrant  depot  in  the  city  of  New 
York,  as  required  by  the  statute  regulating  the  landing  of  emigrant 
passengers  in  the  port  of  New  York.  The  court  held  that,  in  the  ab- 
sence of  proof  of  a  contract  on  the  part  of  the  defendants  to  trans- 
port the  plaintifE  and  his  baggage  to  the  city  of  New  York,  the  defend- 
ants were  discharged  from  any  further  obligation  as  to  the  baggage, 
on  its  delivery  to  the  Commissioners  of  Emigration  at  Hoioken.^^^ 
A  voyage  from  one  seaport  to  another  is  not  concluded  at  the  quaran- 
tine of  the  port  of  destination,  but  the  carrier  may  be  excused  from 
the  complete  fulfilment  of  his  contract  by  the  quarantine  regula- 
tions; he  must,  however,  make  a  delivery  of  the  baggage,  either  at 
the  quarantine  or  at  the  port  of  destination,  to  relieve  himself  from 
his  liability  as  carrier.  In  a  case  where  it  appeared  that  the  plaintiff, 
being  ill,  left  the  vessel  at  quarantine,  his  baggage  remaining  on 
board  the  vessel,  which  reached  its  destination,  the  court  held  that, 
in  the  absence  of  any  offer  on  the  defendants'  part  to  deliver  the  bag- 
gage at  the  quarantine,  they  were  bound  to  deliver  it  at  the  end  of  the 
journey  when  called  for.^"" 

Aeticle    IV.    Eesponsibilitt    in    Case    op    Mised    Possession 

BETWEEN     CaEEIEE    AND    PaSSENGBE. 

Section  Section 

3441.  Responsibility  for  baggage  un-     3443.  Further  of  this  subject. 

der  the  personal  control  of  3444.  Instances    where    the    carrier 

the     passenger:     principles  was  held  liable. 

and  analogies.  3445.  Instances    where    the    carrier 

3442.  Not   responsible    for   baggage  was  exonerated. 

exclusively   in   the   custody  3446.  Instances  where  baggage  not 

of  the  passenger,  but  may  deemed  in  exclusive  custody 

become  so  in  case  of  negli-  of    passenger,    and    carrier 

gence.  held  liable. 

§  3441,    Responsibility  for  Baggage  under  the  Personal  Control  of 
the  Passenger:  Principles  and  Analogies.^*^ — An  essential  element 

1™  Klein    v.    Hamburg    American        ""  Gilhooly  v.  New  York  &c.  Steam 
Packet  Co.,  3  Daly  (N.  Y.)  390.  Nav.  Co.,  1  Daly  (N.  Y.)  197. 

^  This  section  is  cited  in  §  3619. 
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of  the  extraordinary  liability  of  innkeepers  and  common  carriers 
is  the  custody  of  the  property  of  the  guest,  shipper,  or  traveller,  as 
the  case  may  be.  Questions  as  to  the  effect  of  the  owner's  assump- 
tion of  the  custody  of  the  goods  while  in  the  hands  of  the  carrier 
or  innkeeper,  upon  the  legal  liability  of  the  latter,  arose  very  early  in 
England.  The  cases  exhibit  a  conflict  of  opinion.  Thus,  we  find  it 
decided  that  the  East  India  Company,  which  was  accustomed,  in 
unloading  goods  from  its  vessels,  to  send  an  officer  along  in  the 
lighter,  who,  as  soon  as  the  lading  was  taken,  put  the  company's  lock 
on  the  hatches  and  went  with  the  goods  to  see  them  safely  delivered  at 
the  warehouse, — could  not,  under  such  circumstances,  recover  of  the 
lighterman  for  a  part  of  the  goods  which  were  lost.^"^  And  an  inn- 
keeper  was  held  to  be  not  liable  for  goods  which  were  lost  out  of 
a  private  room  of  the  inn,  chosen  by  his  guest  for  the  exhibition  of 
the  goods  to  his  customers,  after  he  had  informed  his  guest  that 
there  was  a  key  to  the  room  by  which  he  might  lock  the  door,  which 
the  guest  neglected  to  do.^"^ 

§  3442.    Not  Eesponsible  for  Baggage  Exclusively  in  the  Cus- 
tody of  the  Passenger,  but  may  Become  so  in  Case  of  Negligence. — 

Applying  these  doctrines  and  analogies  to  the  matter  under  con- 
sideration, the  rule  is  found  to  be  that  the  carrier  is  not  responsible 
as  an  insurer  for  baggage  or  other  property  which  the  passenger 
retains  in  his  exclusive  custody,  but  may,  under  certain  circumstances, 
become  so  &y  reason  of  negligence.^^*  A  well-considered  English 
case,^*'^  in  which  all  the  authorities  are  reviewed  at  length,  applies, 
in  a  slightly  modified  form,  the  doctrine  of  East  India  Company  v. 
Pullen^^^  to  the  case  of  a  passenger  who  takes  his  portmanteau  with 
him  into  a  railway  carriage.  The  court  say :  "It  is  obvious,  at  least 
with  respect  to  articles  which  are  not  put  in  the  usual  luggage  van 
and  of  which  the  entire  control  is  not  given  to  the  carrier,  but  which 
are  placed  in  the  carriage  in  which  the  passenger  travels,  so  that  he, 
and  not  the  company's  servants,  has  de  facto  the  entire  control  whilst 
the  carriage  is  moving, — the  amount  of  care  and  diligence  reasonably 
necessary  for  their  safe  conveyance  is,  in  fact,  considerably  modified 
by  the  circumstances  of  their  being,  during  that  part  of  the  journey 

"^East  India  Co.  v.  Pullen,  Stra.  Le  Conteur  v.  London  &c.  R.  Co., 

690.  L.  R.  1  Q.  B.  54;  s.  c.  35  L.  J.  (Q.  B.) 

"'Burgess  v.  Clements,  4  Mau.  &  40;   12  Jur.    (N.  S.)   266;   14  Week. 

Sel.  305.  Rep.  80;  13  L.  T.  (N.  S.)  325. 

'"^  Pullman  Palace  Car  Co.  v.  Pol-  "» Talley  v.  Great  Western  R.  Co., 

lock,  69  Tex.  120;  s.  c.  5  S.  W.  Rep.  L.  R.  6  C.  P.  44. 

814    (palace  sleeping  car);    Defrier  "°  Stra.  «90. 
V.  The  Nicaragua,  81  Fed.  Rep.  745; 
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in  which  the  passenger  might,  under  ordinary  circumstances,  be 
expected  to  be  in  the  carriage,  intended  by  both  parties  to  be  under 
his  personal  inspection  and  care.  To  such  a  state  of  things  the  rule 
which  binds  common  carriers  absolutely  to  insure  the  safe  delivery 
of  the  goods,  except  against  the  act  of  God  or  the  Queen's  enemies, 
whatever  may  be  the  negligence  of  the  passenger  himself,  has  never, 
that  we  are  aware  of,  been  applied.  *  *  *  There  is  great  force 
in  the  argument  that  where  articles  are  placed,  with  the  assent  of  the 
passenger,  in  the  same  carriage  with,  him,  and  so  in  fact  remain  in 
his  own  control  and  possession,  the  wide  liability  of  the  common 
carrier  which  is  founded  on  the  bailment  of  the  goods  to  him,  and  his 
being  intrusted  with  the  entire  possession  of  them,  should  not  at- 
tach, because  the  reasons  which  are  the  foundation  of  the  liability 
do  not  exist.  In  such  cases,  the  obligation  to  take  reasonable  care 
seems  naturally  to  arise;  so  that  when  loss  occurred,  it  would  fall 
on  the  company  only  in  the  case  of  negligence  in  some  part  of  the 
duty  which  pertained  to  them."^^^ 

§  3443.  Further  of  this  Subject. — On  the  other  hand,  if  the  carrier, 
by  his  servant,  accepts  the  custody  of  the  property  of  the  passenger, 
animo  custodiendi,  and  places  it  in  the  seat  to  be  occupied  by  the 
passenger,^"'^  or  in  his  unlocked  or  unguarded  stateroom,^^"  and  it  is 
stolen  without  the  negligence  or  other  fault  of  the  passenger,  the 

1"  Talley  v.  Great  Western  R.  Co.,  watchman,   while  reporting  at  the 

L.  R.  6  C.  P.  51,  52.     See  also  Berg-  bridge,  had  stopped  to  get  a  cup  of 

heim  V.  Great  Eastern  R.  Co.,  17  Am.  coffee;  and  that  staterooms  on  both 

L.  Reg.  779;   s.  c.  6  Cent.  L.  J.  222;  sides  of  the  cabin  were  robbed  on 

18  Alb.  L.  J.  32;   L.  R.  3  C.  P.  Div.  the   same  night.     There  was  slight 

221;  38  L.  T.  (N.  S.)  160;  Glover  v.  evidence  tending  to  show  that  the 

London  &c.  R.  Co.,  L.  R.  3  Q.  B.  25.  theft  was  committed  by  a  passenger. 

Thus,  a  passenger  upon  the  defend-  In  an  action  against  the  carrier  to 

ant's  steamship  had  his  baggage  in  recover  the  value  of  his  lost  bag- 

his  stateroom,  which  was  kept  open,  gage,  the  jury  found  a  verdict  for 

according  to  the  custom  of  the  ves-  the  plaintiff,  subject  to  a  reserved 

sel,  for  purposes  of  ventilation;  the  point  as  to  whether  there  was  any 

stateroom    opened    into    a   passage-  evidence  of  negligence.    The  court 

way,  which  in  turn  opened  into  the  held  that  these  facts  were  evidence 

cabin.    A    light    was    always    kept  of   negligence   to   go   to   the   jury: 

burning  and  a  watchman  on  duty  American  Steamship  Co.  v.  Bryan, 

at  night  in  the  cabin.     The  duty  of  83  Pa.  St.  446. 

keeping   watch   was   performed   by        *°*  Le   Conteur  v.   London  &c.   R. 

the  stewards  and  waiters  of  the  ves-  Co.,  L.  R.  1.  Q.  B.  54;  s.  c.  35  L.  J. 

sel,   and   was  in   addition   to  their  (Q.  B.)  40;  12  Jur.  (N.  S.)  266;  14 

daily  duties.  The  watchman  on  Week.  Rep.  80;  13  L.  T.  (N.  S.)  325. 
duty  was  required  by  the  rules  to        '°°  Gleason    v.    Goodrich    Transp. 

report  every  hour  to  the  officer  on  Co.,  32  Wis.  85;  American  Steamship 

the    bridge.     The    passenger's    two  Co.  v.  Bryan,  83  Pa.  St.  446.    Com- 

valises  were  stolen  from  his  room  pare  Kinsley  v.  Lake  Shore  &c.  R. 

while  he  was  asleep.     It  appeared  Co.,  125  Mass.  54;  s.  c.  19  Alb.  L.  J. 

that  on  the  night  in  question  the  113. 
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carrier  will  be  answerable  therefor  on  proof  of  negligence;""  and  the 
responsibility  of  the  carrier  is  the  same  in  respect  of  the  property 
inadvertently  left  by  a  passenger  in  the  carrier's  vehicle  after  he 
has  left  the  same  at  the  point  of  his  departure,  and  the  property 
is  taken  or  stolen  by  the  carrier's  servants;  nor  was  the  company 
relieved  from  liability  by  the  fact  that  the  passenger  may  have  been 
negligent  in  furnishing  the  temptation  and  opportunity  for  the 
theft.^'^  But  in  the  case  where  the  custody  of  the  property  which  has 
been  lost  or  stolen  is  wholly  retained  by  the  passenger,  or  in  the  case 
of  a  mixed  custody  between  the  carrier  and  the  passenger, — it  is 
plain  that  the  contributory  negligence  of  the  passenger  may,  under 
some  circumstances,  exonerate  the  carrier  from  responsibility, — as, 
for  example,  where  a  passenger  on  a  steamboat  negligently  has  an 
amount  of  money  in  his  berth;  though  this  will  not  affect  his  right 
to  recover  the  value  of  the  other  property  stolen  from  him  at  the  same 
time,  which  may  be  properly  so  carried. ^'^  In  one  case  it  was  held 
that  the  fact  that  a  passenger  took  off  his  coat,  in  the  pocket  of  which 
he  carried  some  money,  and  put  it  on  his  seat,  was  not  such  negligence 
as  would  prevent  a  recovery  from  the  carrier  in  case  of  his  loss, 
where  the  proximate  cause  of  the  loss  was  the  negligence  of  the  com- 
pany, whereby  the  car  was  overturned  and  precipitated  into  a  body  of 
water.^'^  But,  on  the  other  hand,  it  was  held  that  if,  after  the  acci- 
dent, the  passenger,  discovering  the  loss  of  his  money  from  his  coat, 
made  no  effort  to  find  it,  made  no  inquiry  for  it,  and  failed  to  notify 
the  carrier's  servants  that  he  had  lost  it,  or  to  call  upon  them  to  re- 
cover it  for  him,— this  was  such  contributory  negligence  as  put  upon 
him  the  fault  of  its  loss  and  exonerated  the  earrier.^^* 

§  3444.   Instances    where    the    Carrier    was    Held    Liable.^' = — 

In  a  well-considered  English  case,  the  passenger  carried  with  him 
a  chronometer,  which,  by  his  direction,  the  railway  porter  placed 
upon  his  seat  in  the  carriage.  He  then  went  to  look  after  the  rest 
of  his  luggage,  and  returned  after  an  absence  of  ten  or  fifteen  min- 
utes, when  the  chronometer  was  missing.  Upon  these  facts.  Cock- 
burn,  C.  J.,  said:  "When  the  case  was  first  opened,  I  had  imagined 
that  the  facts  were  such  as  to  lead  to  the  necessary  inference  that  the 

"°  Bonner    v.    Grumbach,    2    Tex.  ™  Bonner   v.    Grumbach,    2    Tex. 

Civ.  App.  482;   s.  c.  21  S.  W.  Rep.  Civ.  App.  482;   s.  c.   21  S.  W.  Rep. 

1010;  post,  §  3616,  et  seg.  1010. 

"'  Bonner  v.  De  Mendoza,  4  Wills.  "*  Bonner    v.    Grumbach,    2    Tex. 

(Tex.  Civ.  App.)  392;  s.  c.  16  S.  W.  Civ.  App.  482;    s.  c.  21  S.  W.  Rep. 

Rep.  976.  1010. 

"^  Dunn  V.  New  Haven  &c.  Co.,  58  ™  This  section  is  cited  in  §  3421. 
Hun   (N.  Y.)  461;   s.  c.  35  N.  Y.  St. 
Rep.  251;  12  N.  Y.  Supp.  406. 
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plaintiff  had  taken  possession  of  the  chronometer,  withdrawing  it 
from  the  custody  of  the  company  and  keeping  it  in  his  own  personal 
custody  and  charge;  but  I  think  my  first  impression  was  incorrect. 
I  think  it  appears  that  what  took  place  was  this :  that  by  the  desire 
of  the  plaintiff,  the  porter  of  the  company  placed  this  article  in  a 
carriage  in  which  a  particular  seat  was  to  be  appropriated  to  the  use 
of  the  plaintiff.     I  am  very  far  from  saying  that  there  may  not,  in 
these  cases,  sometimes  be  a  state  of  circumstances  in  which  a  pas- 
senger who  has  luggage  which,  by  the  terms  of  the  contract,  the  com- 
pany are  bound  to  convey  to  the  place  of  destination  along  with  him, 
may  not  release  the  company  from  their  obligation  as  carriers  for 
the  safe  custody  of  the  article,  by  taking  it  into  his  own  personal  cus- 
tody and  charge.     But  I  think  the  circumstances  must  be  strong  to 
relieve  the  company  from  their  liability.     It  is  not  because  the  article 
that  is  part  of  the  passenger's  luggage  to  be  conveyed  with  him,  is, 
by  the  joint  consent  of  the  passenger  and  the  company,  placed  in  a 
carriage  with  him,  that  the  company  are  necessarily  released  from 
their  obligation  to  carry  safely.     Nothing  could  be  more  inconvenient 
than  that  the  practice  of  placing  small  articles  which  it  is  convenient 
to  the  passenger  to  have  with  him  in  the  carriage  in  which  he  is 
about  to  ride,  should  be  discontinued ;  and  if  the  company  were,  from 
the  mere  fact  of  articles  of  this  description  being  placed  in  a  carriage 
with  a  passenger,  to  be  at  once  relieved  from  the  obligation  of  safely 
carrying  such  articles,  it  would  follow  that  no  one  who  has  occasion 
to  leave  the  carriage  temporarily  would  be  able  to  have  them  with  him 
with  any  degree  of  safety.     I  can  not  think,  therefore,  we  ought  to 
come  to  any  conclusion  which  would  relieve  the  company,  under  such 
circumstances,  from  the  obligation  as  carriers  to  carry  the  luggage 
safely,  which  for  general  convenience  ought  certainly  to  attach  to 
them.     I  can  not  help  thinking,  therefore,  we  ought  to  require  very 
special  circumstances  indeed,  and  circumstances  leading  irresistibly 
to  the  conclusion  that  the  passenger  takes  such  personal  control  and 
charge  of  his  luggage  as  to  altogether  give  up  all  hold  upon  the 
company,  before  we  can  say  that  the  company,  as  common  carriers, 
would  not  be  liable  in  the  event  of  the  loss."^'"     This  language  is 
an  excellent  expression  of  the  doctrine  of  the  American  cases ;  though 
it  must  be  confessed  that  it  is  very  difficult  to  draw  the  line  of  de- 
marcation between  those  circumstances  which  will  be  considered  an 
assumption  of  the  charge  of  his  baggage,  animo  custodiendi,  by  a  pas- 
senger, and  those  which  indicate  merely  a  desire  to  avail  himself  of 

"'Le   Conteur  v.   London   &c.   R.     (N.  S.)   266;   14  Week.  Rep.  80:  13 
Co.,  L.  R.  1  Q.  B.  40;  s.  c.  12  Jur.    L.  T.  (N.  S.)  325. 
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personal  conveniences  which  he  carries  in  it,  without  assuming  cus- 
tody of  it  for  safe-keeping.  In  a  Wisconsin  case,  a  traveller  deposited 
his  valise  in  a  stateroom  of  a  steamer  while  he  went  to  get  his  trunk 
checked.  He  asked  for  a  key  to  the  stateroom,  but  was  informed  that 
they  gave  no  keys;  so  he  put  his  valise  in  the  unlocked  stateroom, 
calling  the  attention  of  two  or  three  cabin  or  saloon  boys  to  it,  and 
asked  their  opinion  as  to  whether  it  would  be  safe.  Eeceiving  an 
affirmative  answer,  he  went  away.  The  valise,  during  his  absence 
of  about  three-quarters  of  an  hour,  was  lost  or  stolen.  The  court 
held  that  there  was  not  a  sufficient  delivery  into  the  custody  of  the 
carrier  to  charge  him  for  the  loss.^'^ 

§  3445.  Instances  where  the  Carrier  was  Exonerated. — ^Where  the 
jewelry  usually  worn  by  two  ladies  as  a  part  of  their  apparel  was  left 
by  them  in  a  carpetbag  in  their  stateroom  on  a  steamboat,  and  was 
stolen  while  they  were  at  supper,  the  court  held  that  the  boat  was 
not  liable  for  the  loss.^'^  Where  the  plaintiff,  a  German  emigrant 
and  steerage  passenger  from  Liverpool  to  Kew  York,  took  his  trunk 
with  him  into  the  steerage  and  placed  it  under  his  bed,  and  fastened 
it  with  ropes  to  his  berth,  the  court  considered  that  his  conduct  in 
relation  to  it  plainly  indicated  that  he  relied  upon  his  own  care  and 
vigilance  to  protect  himself  against  loss,  and  refused  to  hold  the 
carrier  liable  when  it  appeared  that  during  a  violent  storm  the  ropes 
were  cut  and  the  trunk  stolen.^'" 

§  3446.  Instances  where  Baggage  not  Deemed  in.Exclusive  Custody 
of  Passenger,  and  Carrier  Held  Liable. — But  several  cases  have  held 
that  the  act  of  taking  his  baggage  with  him  to  his  stateroom  on  a 
steamboat  is  not  such  an  assumption  of  custody  on  the  part  of  the  pas- 
senger as  will  relieve  the  carrier  from  liability  for  its  loss.^^"  The 
Supreme  Court  of  the  United  States  held,  in  a  case  where  the  baggage, 
stores,  etc.,  of  a  iody  of  troops  were  transported,  and  the  soldiers  went 

'"Gleason    v.    Goodrich    Transp.  street,  55  Me.  530;  Clark  v.  Burns, 

Co.,  32  Wis.   85.     Compare  Kinsley  118  Mass.  275. 

V.  Lake  Shore  &c.  R.  Co.,  19  Alb.  L.        "'Cohen  v.  Frost,  2  Duer  (N.  Y.) 

J.   113.     See  also  American   Steam-  335.     See    also    Welch    v.    Pullman 

ship  Co.  V.  Bryan,  83  Pa.  St.  446.  Palace  Car  Co.,  16  Abb.  Pr.  (N.  Y.) 

>'»The  R.  E.  Lee,  2  Abb.  C.  C.  (U.  (N.  S.)  352. 
S.)  49.  See  also  Del  Valle  v.  Str.  '™  Macklin  v.  New  Jersey  Steam- 
Richmond,  27  La.  An.  90;  Williams  boat  Co.,  7  Abb.  Pr.  (N.  Y.)  (N.  S.) 
V.  Keokuk  &c.  Packet  Co.,  3  Cent.  229;  s.  c.  9  Am.  L.  Reg.  (N.  S.)  237; 
L.  J.  400;  Steamboat  Crystal  Palace  Gore  v.  Norwich  &c.  Transp.  Co.,  2 
V.  Vanderpool,  16  B.  Mon.  (Ky.)  302;  Daly  (N.  Y.)  254;  Walsh  v.  Steam- 
Tower  V.  Utica  &c.  R.  Co.,  7  Hill  (N.  boat  H.  M.  Wright,  1  Newb.  Adm. 
Y.)  47;  Weeks  v.  New  York  &c.  R.  (U.  S.)  494;  Mudgett  v.  Bay  State 
Co.,  72  N.  Y.  50;  s.  c.  6  Reporter  54;  Steamboat  Co.,  1  Daly  (N.  Y.)  151. 
17  Am.  L.  Reg.  506;  Abbott  v.  Brad- 
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along  with  them  for  the  purpose  of  guarding  them  against  the  attacks 
of  guerrillas,  that  such  circumstances  would  not  relieve  the  railway 
company  from  a  loss  consequent  upon  fire.^^^  Where  the  assumption 
of  custody  on  the  part  of  the  passenger  is  only  partial,  and  the  baggage 
comes  again  into  the  hands  of  the  carrier's  servants  before  the  final  de- 
livery to  the  passenger,  and  is  then  lost,  the  carrier  is  responsible  for 
the  loss.  Thus,  in  a  case  where  a  lady  was  a  passenger  by  railway,  and 
her  dressing-case  was  put  under  her  seat  in  the  railway  carriage,  and 
upon  arrival  at  her  destination  the  porters  of  the  company  took  upon 
themselves  the  duty  of  carrying  her  luggage  to  the  hackney  coach 
which  was  to  convey  her  to  her  residence,  and  the  dressing-case  was 
lost,  the  court  held  that  the  duty  of  the  carrier  continued  until  the 
luggage  was  placed  in  the  hackney  carriage,  and  that  the  plaintiff 
was  entitled  to  recover  for  the  loss.^^^ 

Article  V.     When  Caeeiee  Liable  only  as  Bailee  foe  Hiee. 

Section         '  '  Section 

3447.  When  carrier  liable  only  as  a    3451.  Where   the  baggage   is  deliv- 

bailee  for  hire.  ered  to  the  passenger  and  re- 

3448.  When  so  liable  after  end  of  delivered    to    the    carrier's 

transit.  servants. 

3449.  Instances    where    the    carrier    3452.  Carrier    holding    baggage    as 

was  held   liable   only  as   a  warehouseman     responsible 

warehouseman.  for  its  loss  through  negli- 

3450.  Instances   where    the    carrier  gence. 

was  held  liable  as  cainer.        3453.  Diligence  required  of  carrier 

holding    baggage    as    ware- 
houseman. 

§  3447.    When    Carrier    Liable    only    as    a    Bailee    for    Hire. — 

In  order  to  hold  the  carrier  liable  as  an  insurer  for  a  loss  of  baggage, 
it  must  appear  not  only  that  the  baggage  came  into  his  custody,  but 
that  it  was  so  received  in  the  discharge  of  his  public  functions  as  a 
common  carrier;  in  other  cases  he  will  occupy  the  relation  in  re- 
spect of  it  either  of  a  bailee  for  hire  or  a  gratuitous  bailee,  depending 
upon  whether  he  has  received  compensation  for  taking  it  into  his 
custody.  If  the  passenger  does  not  proceed  upon  the  journey  at  all, 
or  if,  without  fault  of  the  carrier,  the  baggage  becomes  disassociated 
from  the  passenger  and  lost  while  so  separated  from  him,  then  it 
seems  that  the  responsibility  of  the  carrier  will  not  be  greater  than 
that  of  a  bailee  for  hire,  and  that  he  can  not  be  held  liable  without 

"'Hannibal  &c.  R.  Co.  v.  Swift,  12  49;  13  Jur.  986;  18  L.  J.  (C.  P.)  251. 

Wall.  (U.  S.)  262.  See  also  Butcher  v.  London  &c.  R. 

^^  Richards  v.  London  &c.  R.  Co.,  Co.,  16  C.  B.  13. 
7  C.  B.  839;  s.  c.  6  Eng.  Rail.  Cas. 

VOL.  3  THOMP.  NEG. — 53  833 


^  Thomp.  Neg.]         careiers  of  passengers. 

proof  of  negligence.  So,  if  the  passenger,  unable  to  proceed  on  a 
particular  train,  deposits  his  baggage  with  the  carrier  to  await  the 
arrival  of  the  train  on  which  he  can  proceed,  the  carrier  will  be 
liable  for  its  custody  only  as  a  warehouseman.^*^  This  may  be 
illustrated  by  a  case  where  the  plaintiff  presented  his  baggage,  and 
the  baggage  master,  in  accordance  with  a  rule  of  the  defendant,  de- 
clined to  check  his  baggage  until  the  passenger  procured  passage 
tickets.  During  the  plaintiff's  absence  for  this  purpose,  the  baggage 
master  caused  the  baggage  to  be  placed  in  the  car,  and,  upon  his 
return,  refused  to  give  the  plaintiff  a  check  until  he  paid  for  the 
extra  weight.  The  plaintiff  refused  to  pay,  and  demanded  his  bag- 
gage, which  the  baggage  master  declined  to  deliver,  because,  being 
covered  with  other  baggage,  it  was  impossible  to  reach  it  without 
delaying  the  train.  The  plaintiff  declined  to  take  passage  without 
his  checks,  and  the  baggage  was  carried  through  to  Chicago,  where, 
the  night  after  its  arrival,  it  was  destroyed  by  fire.  The  action  was 
for  its  conversion,  and  the  court  held  that  the  relation  of  the  parties 
was  not  that  of  common  carrier  and  passenger;  that  the  defendant 
could  not  avail  itself  of  any  of  the  rules  which  have  been  established 
as  to  the  liabilities  of  carriers;  and  that  the  defendant  was  respon- 
sible for  the  act  of  its  servant  in  withholding  the  plaintiff's  prop- 
erty.^'*    In  England  there  is  sometimes  attached  to  a  railway  sta- 

™Goodbar  v.  Wabash  R.  Co.,  53  day  plaintifif  requested  that  the  or- 

Mo.  App.  434;  Little  Rock  &c.  R.  Co.  der  to  take  the  baggage  off  at  Pitts- 

V.  Hunter,  42  Ark.  200;   Murray  v.  burg  be  countermanded,  as  he  had 

International     Steamship    Co.,    170  concluded  to  go  direct  to  Chicago, 

Mass.  166;  s.  c.  48  N.  E.  Rep.  1093.  and  in  the  evening  he  took  a  train. 

See  also  Goldberg  v.  Ahnapee  &c.  R.  On    arriving   at    Pittsburg   he    pre- 

Co.,  105  Wis.  1;  s.c.  47  L.  R.  A.  221;  sented  his  order,  was  informed  that 

80  N.  W.  Rep.  920.  his  baggage  had  gone  on,  expressed 

'**  McCormick  v.  Pennsylvania  &c.  his  gratification,  and  took  an  order 
R.  Co.,  49  N.  Y.  303.  The  judgment  on  the  baggage  master  at  Chicago, 
here  reversed  the  lower  court  on  the  where  he  presented  it  and  took  pos- 
ground  that  it  was  error  to  charge  session  of  that  part  of  his  baggage 
the  jury  that,  as  matter  of  law,  the  that  had  been  saved.  On  the  second 
transaction  at  Philadelphia  consti-  appeal  (McCormick  v.  Pennsylvania 
tuted  a  conversion.  The  second  trial  &c.  R.  Co.,  80  N.  Y.  353)  the  judg- 
was  before  a  referee  on  substan-  ment  of  the  referee  was  reversed  on 
tially  the  same  facts,  and  plaintiff  the  ground  that,  while  the  facts  jus- 
obtained  damages  for  the  conver-  tiiied  a  finding  of  conversion,  the 
sion.  It  appeared  that  plaintiff  in-  plaintiff  had  resumed  control  of  his 
tended  to  stop  over  at  Pittsburg,  baggage,  and  the  relation  of  carrier 
and  applied  to  the  president  of  the  and  passenger  arose,  and  he  was  en- 
road  to  have  the  baggage  taken  off  titled  to  nominal  damages  only.  The 
there.  The  necessary  directions  case  was  again  sent  down  for  new 
were  given,  and  plaintiff  received  trial.  On  the  third  trial  plaintiff 
an  order  from  the  baggage  master  denied  that  he  countermanded  the 
for  delivery  of  the  baggage  at  Pitts-  order  to  stop  the  baggage  at  Pitts- 
burg without  checks.  The  instruc-  burg  or  approved  of  its  continued 
tions  to  take  the  baggage  off  at  transportation  to  Chicago.  It  was 
Pittsburg  were  not  followed,  and  it  submitted  to  the  jury,  who  found 
went  on  to  Chicago.     On  the  same  for  plaintiff,  and,  on  the  third  ap- 
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tion  a  "cloakroom,"  as  it  is  called,  for  the  convenience  of  the  public 
in  depositing,  for  temporary  safe-keeping,  such  small  articles  as 
travellers  carry  about  with  them.  It  has  been  held  that  the  railway 
company  is  liable  for  the  loss  of  such  articles  only  as  a  bailee  for  hire, 
and  not  as  a  carrier.^*^  So,  where  a  quantity  of  baggage  is  delivered 
to  the  baggage  agent  of  a  railway  company,  with  instructions  to  for- 
ward it  the  next  evening  unless  orders  are  given  to  the  contrary, 
when  the  interval  has  elapsed  and  no  contrary  orders  are  given,  the 
goods  become  liable  to  immediate  shipment,  and  the  railway  company 
becomes  liable  in  respect  of  them  as  a  carrier,  and  not  as  a  ware- 
houseman.'-*^ But  where  the  baggage  is  delivered  for  transporta- 
tion and  not  for  storage,  but  the  shipment  is  postponed  for  the  con- 
venience of  the  company,  its  liability  will  be  that  of  a  common  car- 
rier.^'^  And  if  a  passenger  delivers  his  baggage  for  transportation 
a  reasonable  time  before  the  departure  of  his  train,  the  relation  of 
carrier  and  passenger  will  arise  as  to  such  baggage,  though  a  rule 
of  the  company  is  in  force,  prohibiting  the  checking  of  baggage 
until  a  short  time  before  the  train  arrives  and  upon  presentation  of  a 
ticket.^*^ 

§  3448.  When  so  Liable  after  End  of  Transit.— It  is  the  correl- 
ative duty  of  the  carrier  and  of  the  passenger,  the  former  to  deliver 
the  baggage  to  the  passenger  in  a  safe  condition  within  a  reasonable 
time  after  the  termination  of  the  voyage  or  after  the  arrival  of  the 
train,  stage,  or  other  vehicle,  at  the  passenger's  destination;  and  of 
the  passenger  to  claim  it,  receive  it,  and  take  it  away  within  a  rea- 
sonable time  thereafter.  So  long  as  this  duty  remains  unperformed 
through  the  fault  of  the  carrier,  he  continues  liable  for  the  baggage 
as  a  carrier j^^^  but  so  long  as  it  remains  unperformed  through  the 

peal  (McCormick  v.  Pennsylvania  notes  enclosed,  delivered  'by  a  pas- 
&c.  R.  Co.,  99  N.  Y.  65)  the  judg-  senger  to  the  clerk  of  a  steamboat 
ment  was  affirmed,  on  the  ground  for  safe  keeping,  is  simply  a  con- 
that  the  evidence  was  so  changed  tract  of  deposit  between  them,  in 
that  the  jury  were  justified  in  find-  which  the  depositary  is  only  respon- 
ing  that  plaintiff  had  not  resumed  sible  for  ordinary  care:  Wilcox  v. 
control  of  his  property.  The  Philadelphia,  9  La.  80. 

'"  Van   Toll   v.    South-Eastern   R.  ^™  Illinois  &c.  R.  Co.  v.  Tronstine 

Co.,  12  C.  B.  (N.  S.)  75;  s.  c.  31  L.  J.  64  Miss.  834;  s.  c.  2  South.  Rep.  255 

(C.  P.)  241;  8  Jur.  (N.  S.)  1213;  10  "'Shaw  v.  Northern  &c.  R.  Co    40 

Week.  Rep.  578;  6  L.  T.  (N.  S.)  244;  Minn.  144;  s.  c.  41  N.  W.  Rep.  548. 

Stallard  v.  Great  Western  R.  Co.,  2  ^^  Hickox  v.  Naugatuck  R.  Co.,  31 

Best  &  S.  419;   s.  c.  8  Jur.   (N.  S.)  Conn.  281   (four  hours  held  a  rea- 

1076;  31  L.  J.  (Q.  B.)  137;  10  Week,  sonable   time);    Lake   Shore   &c.   R 

Rep.  488;   6  L.  T.   (N.  S.)  217;  Har-  Co.  v.  Foster,  104  Ind.  293;   s.  c.  2 

ris  V.  Great  Western  R.  Co.,  L.  R.  1  West.  Rep.  299   (over  night  held  a 

Q.  B.  Div.  515;  Parker  v.  South-East-  reasonable  time), 

ern  R.  Co.,  L.  R.  2  C.  P.  Div.  416.    A  ^^  Ditman  Boot  &c.  Co.  v.  Keokuk 

packet  or  sealed  letter,  with  bank  &c.  R.  Co.,  91  Iowa  416;  s.  c.  59  N. 
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fault  of  the  passenger,  the  carrier  continues  liable  for  the  baggage 
only  as  a  warehouseman  or  bailee  for  hire.^^°  If,  on  the  one  hand, 
the  carrier  does  not  afford  the  passenger  reasonable  facilities  for 
taking  away  his  baggage,  in  consequence  of  which  the  passenger  is 
obliged  to  let  it  remain  in  the  custody  of  the  carrier, — while  it  so  re- 
mains for  this  reason,  the  carrier  is  chargeable  in  respect  of  it  with 
his  liability  05  carrier.^^^  If,  for  example,  the  baggage  room  is 
closed  for  the  night  at  so  short  a  period  after  the  departure  of  the 
train  on  which  the  passenger's  baggage  is  brought,  that  trainmen 
and  others  handling  baggage  and  surrendering  checks  have  not  time 
to  get  it  out,  it  remains  over  night  in  the  custody  of  the  carrier  at 
his  risk  as  carrier  and  not  as  warehouseman.*^^  If,  on  the  other 
hand,  such  reasonable  facilities  are  afforded  by  the  carrier,  but  the 
passenger  neglects  to  avail  himself  of  them  for  any  reason  of  his  own, 
— for  example,  to  save  drayage  on  it, — the  carrier  stands  liable  for  it 
only  as  a  warehouseman.***     On  the  question.  What  is  a  reasonable 


W.  Rep.  257;  Hoeger  v.  Chicago  &c. 
R.  Co.,  63  Wis.  100;  s.  c.  53  Am.  Rep. 
271;  Chicago  &c.  R.  Co.  v.  Addizoat, 
17  111.  App.  632;  Laftrey  v.  Grum- 
mond,  74  Mich.  186;  s.  c.  41  N.  W. 
Rep.  894;  Toledo  &c.  R.  Co.  v.  Tapp, 
6  Ind.  App.  304;  s.  c.  33  N.  E.  Rep. 
462;  Oderkirk  v.  Fargo,  58  Hun  (N. 
Y.)  347;  s.  c.  34  N.  Y.  St.  Rep.  166; 
11  N.  Y.  Supp.  871;  Burgevin  v.  New 
York  &c.  R.  Co.,  69  Hun  (N.  Y.) 
479;  s.  c.  52  N.  Y.  St.  Rep.  617;  23 
N.  Y.  Supp.  415;  Georgia  R.  Co.  v. 
Phillios,  93  Ga.  801;  s.  c.  20  S.  E. 
Rep.  646. 

i""  Toledo  &c.  R.  Co.  v.  Tapp,  6  Ind. 
App.  304;  s.  c.  33  N.  E.  Rep.  462; 
Galveston  &c.  R.  Co.  v.  Smith,  81 
Tex.  479;  s.  c.  17  S.  W.  Rep.  133; 
Nealand  v.  Boston  &c.  R.  Co.,  161 
Mass.  67;  s.  c.  36  N.  B.  Rep.  592; 
Dininny  v.  New  York  &c.  R.  Co.,  49 
N.  Y.  546;  Chicago  &c.  R.  Co.  v. 
Boyce,  73  111.  510;  Roth  v.  Buffalo 
&c.  R.  Co.,  34  N.  Y.  548;  Van  Horn 
V.  Kermit,  4  B.  D.  Smith  (N.  Y.) 
454;  Louisville  &c.  R.  Co.  v.  Mahan, 
8  Bush  (Ky.)  184;  Holdridge  v. 
Utica  &c.  R.  Co.,  56  Barb.  (N.  Y.) 
191;  Bartholomew  v.  St.  Louis  &c. 
R.  Co.,  53  111.  227;  Burnell  v.  New 
York  &c.  R.  Co.,  45  N.  Y.  184;  Chi- 
cago &c.  R.  Co.  V.  Fairclough,  52  111. 
106;  Mattison  v.  New  York  &c.  R. 
Co.,  57  N.  Y.  552;  Mote  v.  Chicago 
&c.  R.  Co.,  27  Iowa  22;  Ross  v.  Mis- 
souri &c.  R.  Co.,  4  Mo.  App.  583 ;  Pen- 
ton  V.  Grand  Trunk  R.  Co.,  28  Upper 
Canada   Q.   B.  367;    Patscheider  v. 
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Great  Western  R.  Co.,  L.  R.  3  Exch. 
Div.  153;  Hurwitz  v.  Hamburg-Amer- 
ican Packet  Co.,  27  Misc.  (N.  Y.) 
814;  s.  c.  56  N.  Y.  Supp.  379;  Howell 
V.  Grand  Trunk  R.  Co.,  92  Hun  (N. 
Y.)  423;  s.  c.  71  N.  Y.  St.  Rep.  640; 
36  N.  Y.  Supp.  544;  Kansas  City  &c. 
R.  Co.  V.  Patten,  3  Kan.  App.  338; 
s.  c.  45  Pac.  Rep.  108;  Indiana  &c. 
R.  Co.  V.  Zilly,  20  Ind.  App.  569; 
s.  c.  51  N.  E.  Rep.  141;  Wald  v. 
Louisville  &c.  R.  Co.,  92  Ky.  645; 
Cohen  v.  St.  Louis  &c.  R.  Co.,  59  Mo. 
App.  66;  Rome  R.  Co.  v.  Wimberly, 
75  Ga.  316.  A  loose  dictum  of  the 
New  York  Supreme  Court  would 
seem  to  warrant  the  view  that  a  car- 
rier is  liable  for  unclaimed  baggage 
merely  as  gratuitous  bailee:  Jones 
V.  Norwich  &c.  Transp.  Co.,  50  Barb. 
(N.  Y.)  193.  Such  a  doctrine,  how- 
ever, is  entirely  unsupported  by  au- 
thority. 

'"  Toledo  &c.  R.  Co.  v.  Tapp,  6  Ind. 
App.  304;  s.  c.  33  N.  E.  Rep.  462; 
Georgia  R.  Co.  v.  Phillips,  93  Ga. 
801;  s.  c.  20  S.  B.  Rep.  646. 

"^  Ditman  Boot  &c.  Co.  v.  Keokuk 
&c.  R.  Co.,  91  Iowa  416;  s.  c.  59  N. 
W.  Rep.  257. 

^»»  Galveston  &c.  R.  Co.  v.  Smith, 
81  Tex.  479;  s.  c.  17  S.  W.  Rep.  133; 
Graves  v.  Fitchburg  R.  Co.,  29  App. 
Div.  (N.  Y.)  591;  s.  c.  51  N.  Y.  Supp. 
636;  Kansas  City  &c.  R.  Co.  v.  Me- 
Gahey,  63  Ark.  344;  s.  c.  36  L.  R.  A. 
781;  38  S.  W.  Rep.  659;  44  Cent.  L.  J. 
229. 


EESPONSIEILITY    FOR    PASSENGEE's    BAGGAGE.        [2d  Ed. 

time  within  which  the  passenger  must  claim  his  baggage? — it  is  ob- 
vious that  no  rule  of  law  can  be  announced  that  will  be  applicable  to 
all  cases.  There  is  a  decision,  believed  to  be  untenable  unless  in  its 
application  to  the  facts  of  the  particular  case,  to  the  effect  that  a 
railroad  company  ceases  to  be  a  carrier  of  baggage  and  becomes  a 
warehouseman  as  soon  as  the  baggage  has  been  transferred  to  the 
platform  and  the  owner  given  an  opportunity  to  claim  it.'"*  The 
well-known  practice  of  many  railroad  companies  at  their  stations  in 
large  cities  is  to  hold  baggage  for  twenty-four  hours  without  extra 
charge,  the  consideration  being  the  passage  money  received  from 
the  passenger,  and  after  that  time  to  store  it  at  the  charge  of  the 
passenger.  Where  such  a  regulation  is  in  force  the  carrier  becomes, 
on  the  clearest  principles,  a  warehouseman  and  bailee  for  hire,  and 
liable  as  such,  and  not  as  carrier,  when  he  stores  the  baggage  after 
the  expiration  of  the  twenty-four  hours;  but  whether  during  the 
preceding  twenty-four  hours  he  will  be  liable  as  carrier  or  as  ware- 
houseman would  seem  to  depend  upon  the  answer  to  the  inquiry 
whether  he  has,  prior  to  the  loss  of  the  baggage,  afforded  the  pas- 
senger a  reasonable  opportunity  of  taking  it  away,  of  which  the 
passenger  has  not  seen  fit  to  avail  himself. 

§  3449.  Instances  where  the  Carrier  was  Held  Liable  only  as  a 
Warehouseman. — Where  a  travelling  salesman  arrived  at  his  destina- 
tion with  his  trunks  on  Saturday  afternoon,  and  left  them  in  the 
custody  of  the  railway  company,  and  they  were  burned  at  the  railway 
station  at  3  a.  m.  on  the  following  Monday,  it  was  held  that  the 
liability  of  the  railway  company  was  that  of  a  warehouseman^  and  not 
of  a  common  carrier.'*''  Where  the  plaintiff's  trunk  was  checked, 
and  she  was  informed  that  it  would  follow  on  a  later  train  and  reach 
her  destination  on  the  afternoon  of  the  day  of  her  arrival,  and  she 
failed  to  call  for  it  for  a  week,  she  was  not  allowed  to  recover  for  the 
loss  of  part  of  its  contents  by  theft,  when  it  had  been  stored  in  a 
reasonably  safe  place.'"^  It  has  been  held  that  a  passenger  who 
leaves  his  baggage  on  a  depot  platform  merely  because,  on  his  ar- 
rival, after  eleven  o'clock  at  night,  there  are  no  conveyances  running 
by  which  he  can  take  it  away  and  he  would  have  to  go  a  mile  to  pro- 
cure one,  can  not  hold  the  railroad  company  as  a  common  carrier, 
but  only  as  a  warehouseman,  if  the  baggage  is  burned  in  the  depot 
during  the  night. "*^ 

^"Chicago  &c.  R.  Co.  v.  Addizoat,  ""Indiana  &c.  R.  Co.  v.  Zilly,  20 

17  111.  App.  632.  Ind.  App.  569;  s.  c.  51  N.  E.  Rep.  141. 

'""Hoeger  v.  Chicago  &c.  R.   Co.,  '"Kansas  City  &c.  R.  Co.  v.  Mc- 

63  Wis.  100;  s.  c.  53  Am.  Rep.  271.  Gahey,  63  Ark.  344;  s.  c.  36  L.  R.  A. 

See  also  Jacobs  v.  Tutt,  33  Fed.  Rep.  781;  44  Cent.  L.  J.  229;  38  S.  W.  Rep. 

412.  659.    See   also   Vineberg  v.    Grand 
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§  3450.  Instances  where  the  Carrier  was  Held  Liable  as  Car- 
yigpiss — Qj^  ^jjg  other  hand,  a  railway  company  was  held  liable  as  a 
carrier,  and  not  as  a  warehouseman,  under  the  following  circum- 
stances:— The  baggage  was  delivered  to  its  employes  in  ample  time 
to  have  enabled  them,  in  the  exercise  of  reasonable  diligence,  to 
load  it  upon  the  train  taken  by  the  passenger;  but  they  failed 
to  do  so,  and  forwarded  it  by  a  later  train.  This  later  train  was 
behind  time  in  arriving  at  the  destination  of  the  passenger.  The 
passenger  sent  a  drayman  to  the  station  at  the  time  when  it  should 
arrive,  to  get  his  baggage,  and  the  drayman  was  informed  by  the 
station  agent  that  the  train  was  an  hour  late.  The  drayman  again 
started  to  the  station  before  the  close  of  the  hour,  but  on  the  way 
met  the  station  agent  going  away  from  the  station.  The  station 
agent  informed  him  that  the  baggage  had  arrived,  but  that  it  was 
locked  up  in  the  station,  and  could  not  be  obtained.  The  drayman 
went  again  to  the  station  within  half  an  hour  thereafter,  and  found 
the  warehouse  in  which  it  was  stored,  locked  up,  and  no  one  on  the 
premises  to  deliver  it.  The  baggage  was  destroyed  by  fire  during 
the  night. ^^^  An  arrival  late  at  night  and  failure  to  claim  and  re- 
move baggage  till  the  following  morning  were  held  not  to  be  such 
an  unreasonable  delay  as  to  relieve  a  railroad  company  of  its  liabil- 
ity as  common  carrier,  where  the  passenger  was  a  female  and  there 
was  an  immense  pile  of  baggage  to  be  handled  ;^'"'  and  so  where 
there  is  a  general  custom  to  leave  baggage  over  night,  and  the  station 
is  closed  up  after  the  train  leaves.^"^  Where  the  passenger  checked 
his  trunk  to  a  station  at  which  he  had  obtained  employment,  and, 
with  the  consent  of  the  baggage  master,  left  it  there  until  the  follow- 
ing morning,  while  he  went  to  a  station  beyond  to  procure  accommo- 
dations, it  was  held  that  the  railroad  company  remained  liable  as 
carrier  and  not  as  warehouseman, — the  court  proceeding  upon  the 

Trunk  R.  Co.,  13  Ont.  App.  93.     A  stopped  over  at  an  intermediate  sta- 

passenger  on  a  steamboat,  who  took  tion,  but  the  baggage  was  checked 

a  stop-over  check  at  an  intermediate  through  under  a  regulation  of  the 

point,  permitting  her  baggage  to  re-  carrier,  a  common  carrier  liability 

main  on  board,  on  the  porter's  as-  could   not  be   enforced   for  the   de- 

surance  that  it  would  be  all  right,  struction    of    the    baggage    by    fire 

and    who    followed    it    on    another  while  in  the  hands  of  customs  offi- 

steamer    several    days    after,    could  cials  under  the  customs  laws:    How- 

not  recover  for  its  loss,  in  the  mean-  ell  v.  Grand  Trunk  R.  Co.,  92  Hun 

time,   by  the  burning,   without  the  (N.  Y.)  423;   s.  c.  71  N.  Y.  St.  Rep. 

fault  of  the  carrier,  of  a  warehouse  640;  36  N.  Y.  Supp.  544. 

belonging  to  the  local  agents  of  the  '™  This  section  is  cited  in  §  3452. 

carrier,  in  which  the  baggage  was  ""  Toledo  &c.  R.  Co.  v.  Tapp,  6  Ind. 

placed  at  the  point  of  destination,  App.  304;  s.  c.  33  N.  E.  Rep.  462. 

subject  to  delivery  on  the  presenta-  ^  Carey  v.  Cleveland  &c.  R.  Co., 

tion  of  the  check:     Laffrey  v.  Grum-  29  Barb.  (N.  Y.)  35. 

mond,  74  Mich.  186;   s.  c.  41  N.  W.  ^"  Ditman  Boot  &c.  Co.  v.  Keokuk 

Rep.   894.    So,   where  the  plaintiff  &c.  R.  Co.,  91  Iowa  416. 
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ground  that  the  act  of  the  baggage  master  was  binding  upon  the 
company,  and  that  the  delay  in  removing  it  was  not,  under  the  cir- 
cumstances, unreasonable.^"^ 

§  3451.  Where  the  Baggage  is  Delivered  to  the  Passenger  and  Re- 
delivered to  the  Carrier's  Servants. — The  effect  of  a  delivery  of  the 
baggage  to  the  passenger  is  to  end  the  carrier's  extraordinary  liabil- 
ity; and  therefore  a  redelivery  of  the  baggage  to  his  agent,  not  for 
carriage,  but  for  safe-keeping,  for  the  convenience  of  the  passenger, 
will  render  the  carrier  responsible  only  as  a  gratuitous  bailee}"^ '  The 
burden  of  showing  that  the  baggage  was  delivered  to  the  passenger, 
it  appearing  that  it  was  once  in  the  custody  of  the  carrier  for  carriage, 
is  upon  the  carrier.^"* 

§  3452.  Carrier  Holding  Baggage  as  Warehouseman  Responsible 
for  its  Loss  through  Negligence. — Irrespective  of  the  question  whether 
the  carrier  is  regarded  as  holding  the  baggage  of  the  passenger  as 
carrier  or  as  warehouseman,  if,  while  he  holds  it,  it  is  lost  or  de- 
stroyed through  his  negligence  or  that  of  his  servants,  he  will  be 
liable  to  make  good  the  loss  to  the  passenger.  At  the  outset,  it  may 
be  observed,  in  conformity  with  what  has  preceded,^"^  that  if  the 
carrier  is  obliged,  in  consequence  of  his  own  negligence  in  not  bring- 
ing forward  the  baggage  on  the  proper  train,  to  store  it  in  his  ware- 
house over  night,  and  the  warehouse  is  destroyed  by  a  fire  set  by 
lightning,  the  carrier  will  be  responsible  for  the  loss  of  the  baggage. ^"^ 
The  carrier  will,  irrespective  of  whether  the  baggage  is  left  in  his 
hands  by  his  own  fault  or  by  the  fault  of  the  passenger,  be  equally 
liable  where  he  makes  a  negligent  or  improper  disposition  of  it ;  such 
as  placing  it  over  night  in  the  ladies'  waiting  room,  where  it  is 
stolen. ^"^  Moreover,  as  every  bailee  is  bound  in  law  to  know  his 
bailor,  although  the  passenger's  baggage  may  be  held  by  the  carrier 
as  a  warehouseman  merely,  yet  he  will  be  answerable  to  its  real  owner 

^=Burgevin  v.  New  York  &c.  R.  Philadelphia  &c.  R.  Co.,  81  Hun  (N. 

Co.,   69   Hun    (N.  Y.)    479;    s.   c.   52  Y.)  473;   s.  c.  63  N.  Y.  St.  Rep.  215; 

N.  Y.  St.  Rep.  617;    23  N.  Y.  Supp.  30  N.  Y.  Supp.  1021. 

415.  =»''Keiit  V.  Midland  R.  Co.,  L.  R. 

2»» Minor  v.  Chicago  &c.  R.  Co.,  19  10  Q.  B.  1;  s.  c.  44  L.  J.  (Q.  B.)  18; 

Wis.  40;   Wald  v.  Louisville  &c.  R.  31  L.  T.  (N.  S.)  430;  23  Week.  Rep. 

Co.,  92  Ky.  645;   s.  c.  18  S.  W.  Rep.  25. 

850;  13  Ky.  L.  Rep.  853.     See,  also,  ^"^  Ante,  §  3450. 

Burkett  v.  New  York  &c.  R.  Co.,  24  ^^  Toledo  &c.  R.  Co.  v.  Tapp,  6  Ina. 

Misc.  (N.  Y.)  76;  s.  c.  53  N.  Y.  Supp.  App.   304;    s.  c.  33  N.  E.  Rep.   462. 

394.     Such  liability  ceases  upon  pres-  See,  also,  Wald  v.  Pittsburgh  &o.  R. 

entation     of    the     baggage     check,  Co.,  162  111.  545;  s.  c.  35  L.  R.  A.  356; 

though,  for  the  convenience  of  the  44  N.  E.  Rep.  888. 

passenger,   the   baggage   is   not   re-  ^^  St.  Louis  &c.  R.  Co.  v.  Hardway, 

moved  from  the  car:     Mortland  v.  17  111.  App.  321. 
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for  its  loss,  in  case  of  its  delivery  to  another  person,  whereby  it  is 
lost  to  the  real  owner.^"'  According  to  another  theory,  the  new  re- 
lation of  warehouseman  does  not  arise  until  the  baggage  is  stored 
in  a  safe  and  secure  warehouse.  If  it  is  placed  in  an  insecure  room, 
and  stolen,  the  carrier  will  be  liable  as  a  common  carrier,  and  not  as 
a  warehouseman.^"" 

§  3453.  Diligence  Eequired  of  Carrier  Holding  Baggage  as  Ware- 
houseman.— A  bailee  for  hire,  which  is  the  relation  which  the  carrier 
bears -to  the  traveller  under  such  circumstances,  is  bound  to  exercise, 
for  the  safe-keeping  of  the  goods  in  his  charge,  such  diligence  and 
care  as  a  prudent  man,  in  contemplation  of  all  the  circumstances, 
would  exercise  towards  his  own  property.  He  is  liable  for  all  losses 
in  consequence  of  his  negligence  or  that  of  his  servants.  A  failure 
on  the  part  of  the  carrier  to  deliver  the  baggage  upon  demand,  is  evi- 
dence of  negligence,  and  makes  a  prima  facie  case  of  liability  against 
him.  The  burden  of  accounting  for  the  default  lies  with  the  carrier. 
Thus,  the  plaintiff  purchased  a  ticket  of  a  railroad  company  for  New 
York  City  over  their  road  and  a  connecting  line,  and  had  his  bag- 
gage checked  through  to  that  city.  Upon  his  arrival  there,  he  gave 
his  check  to  an  expressman,  with  instructions  to  get  his  baggage 
from  the  depot.  The  expressman  never  called  for  the  trunk,  and 
when  the  plaintiff,  two  days  afterwards,  demanded  his  trunk,  it 
could  not  be  found.  The  defendants,  in  pursuance  of  an  agreement 
with  the  connecting  line,  had  transferred  the  baggage  to  the  latter 
at  Albany,  and  it  had  been  conveyed  by  them  to  New  York  and  de- 
posited in  their  depot.  The  court  held  that  in  the  absence  of  any 
proof  by  the  defendants,  accounting  for  their  failure  to  deliver  the 
baggage,  the  plaintiff  was  entitled  to  recover  for  its  loss.^^" 

™'Oderkirk  v.  Fargo,  58  Hun  (N.  building  being  without  a  watchman. 

Y.)  347;  s.  c.  34  N.  Y.  St.  Rep.  166;  The  room  having  been  entered  dur- 

11  N.  Y.  Supp.  871.  Ing  the  night,  and  the  trunk  broken 

"^  Bartholomew  v.  St.  Louis  &c.  R.  open  and  rifled,  the  company  was 
Co.,  53  111.  227;  Chicago  &c.  R.  Co.  held  liable  for  the  loss:  Mote  v. 
V.  Fairclough,  52  111.  106;  Mattison  Chicago  &c.  R.  Co.,  27  Iowa  22. 
V.  New  York  &c.  R.  Co.,  57  N.  Y.  552;  "'■<'  Burnell  v.  New  York  &c.  R.  Co., 
Mote  V.  Chicago  &c.  R.  Co.,  27  Iowa  45  N.  Y.  184.  See  also  Chicago  &c. 
22.  Thus,  the  baggage  of  the  plain-  R.  Co.  v.  Fairclough,  52  111.  106; 
tiff  was  not  claimed  upon  its  arrival  Bartholomew  v.  St.  Louis  &c.  R.  Co., 
at  its  destination,  and,  after  remain-  56  111.  227;  Nealand  v.  Boston  &c. 
ing  several  hours  on  the  platform,  R.  Co.,  161  Mass.  67;  s.  c.  36  N.  E. 
was  removed  by  the  station  agent  Rep.  592;  Wald  v.  Louisville  &c.  R. 
into  a  room,  which  was  the  only  Co.,  92  Ky.  645;  s.  o.  18  S.  W.  Rep. 
place  for  storing  baggage  connected  850;  13  Ky.  L.  Rep.  853;  Wiegand  v. 
with  the  station,  but  which  was  not  Central  R.  Co.,  75  Fed.  Rep.  370; 
secure  for  the  keeping  of  such  prop-  s.  c.  5  Am.  &  Bng.  Rail.  Cas.  (N.  S.) 
erty,  the  door  being  so  imperfectly  61;  Kansas  City  &c.  R.  Co.  v.  Pat- 
fastened  as  to  constitute  no  bar  to  ten,  3  Kan.  App.  338;  s.  c.  45  Pac. 
any  one  desiring  to  enter,  and  the  Rep.  108. 

840 


EESPONSIBILITY    FOE    PASSENGER'S    BAGGAGE.        [2d  Ed. 


Article     VI.     Conteacts    and     Koticbs     Limiting     Caeeiee's 
Liability  foe  Baggage. 


Section 

3455.  Contracts  limiting  liability  of 

carrier  for  loss  of  baggage. 

3456.  Forms  of  contract  deemed  to 

have  received  passenger's 
assent. 

3457.  Effect  of  notice  limiting  car- 

rier's liability  for  passen- 
ger's baggage:  state  of  tbe 
law  in  England. 

3458.  Confusion    upon    this    subject 

among  the  American  courts. 


Section 

3459.  What  notice  will  be  sufiBcient 

to  affect  the  passenger. 

3460.  Further  of  this  subject. 

3461.  Exception  under  English  Rail- 

way and  Canal  Traffic  Act  in 
case  of  excursion  trains. 

3462.  Notice  and   reasonableness  of 

regulations  as  to  checking, 
custody,  carriage,  etc.,  of 
baggage. 


§  3455.  Contracts  Limiting  Liability  of  Carrier  for  Loss  of  Bag- 
gage.— A  eoirtmon  carrier  of  passengers  may,  by  express  contract 
with  a  passenger,  founded  on  a  good  consideration,  provide  against 
being  liable  as  an  insurer  for  the  safe  carriage  of  the  baggage  of  the 
passenger  ;^^^  but  can  not  by  this  means  exonerate  himself  from 
liability  for  loss  or  damage  arising  from  his  own  negligence  or  that 
of  his  servants. ^^-  Some  tendency  is  discovered  in  American  de- 
cisions to  scrutinize  the  consideration  upon  which  it  is  attempted  to 
uphold  contracts  of  this  kind.  Clearly  the  mere  fact  that  the  car- 
rier accepts  the  passenger  and  his  reasonable  baggage  for  carriage 
does  not  of  itself  constitute  a  consideration  for  so  limiting  his  lia- 
bility ;  because  he  is  under  the  public  duty  of  accepting  every  passen- 
ger, the  same  being  a  proper  person,  together  with  his  reasonable 
baggage,  until  his  means  of  transportation  are  full.^^^     On  the  other 


'"  Wilton  V.  Royal  &c.  Nav.  Co.,  10 
C.  B.  (N.  S.)  453;  8  Jur.  (N.  S.) 
232;  30  L.  J.  (C.  P.)  369;  9  Week. 
Rep.  748;  4  L.  T.  (N.  S.)  706;  Moore 
V.  Evans,  14  Barb.  (N.  Y.)  524;  Bing- 
ham v.  Rogers,  6  Watts  &  S.  495; 
Atwood  V.  Reliance  Transp.  Co.,  9 
Watts  (Pa.)  87;  Laing  v.  Colder, 
8  Pa.  St.  479;  Peninsular  &c.  Nav. 
Co.  V.  Shand,  11  Jur.  (N.  S.)  771; 
s.  c.  12  L.  T.  (N.  S.)  808;  Zung  v. 
South-Eastern  R.  Co.,  10  Best  &  S. 
594;  Davidson  v.  Graham,  2  Ohio 
St.  132;  s.  c.  3  Am.  L.  Reg.  291; 
Potter  v.  The  Majestic,  60  Fed.  Rep. 
624;  s.  c.  23  L.  R.  A.  746;  reversing, 
on  other  grounds,  s.  c.  56  Fed.  Rep. 
244;  s.  c.  rev'd  166  U.  S.  375. 

'"Ante,  §  3326;  Mobile  &c.  R.  Co. 
V.  Hopkins,  41  Ala.  486;  Davidson 
V.  Graham,  2  Ohio  St.  132;  s.  c.  3 
Am.  L.  Reg.  291;   Lawson  on  Car., 


§§  28,  29,  et  seq.  It  has  been  held 
that  a  contract  by  which  a  railroad 
company  exempts  itself  from  "lia- 
bility on  baggage  except  for  wear- 
ing apparel,  and  then  only  for  a 
sum  not  exceeding  $100,"  not  relat- 
ing to  loss  or  damage  for  any  partic- 
ular cause,  can  not  be  construed  as 
at  all  limiting  its  liability  for  negli- 
gence in  the  failure  to  deliver  wear- 
ing apparel  of  the  passenger:  Louis- 
ville &c.  R.  Co.  V.  Nicholai,  4  Ind. 
App.  119;  s.  c.  45  Alb.  L.  J.  412;  30 
N.  E.  Rep.  424. 

^'Ante,  §  2541,  et  seq.  That  the 
mere  acceptance  by  a  passenger  of  a 
ticket  containing  a  limitation  of  lia- 
bility of  the  carrier  for  loss  of  bag- 
gage, does  not  constitute  an  assent 
to  such  limitation,  where  no  reduced 
rates  are  received  or  negotiated  for, 
and  there  is  no  other  circumstance 
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hand,  the  carrier  sometimes,  by  malcing  an  express  contract  of  car- 
riage, imposes  upon  himself  a  liability  greater  than  that  under  which 
he  stands  by  the  law.  Thus,  it  has  been  held  that  the  implied  agree- 
ment that  a  ship  is  relieved  from  liability  for  injury  to  a  passenger's 
baggage,  from  the  ordinary  perils  of  the  sea,  is  excluded  by  an  abso- 
lute and  unconditional  contract  in  the  ticket  furnished  such  pas- 
senger, to  land  him  with  his  luggage  at  a  specified  port,  not  embody- 
ing or  referring  to  any  exceptions.^^* 

§  3456.  Forms  of  Contract  Deemed  to  have  Received  Passenger's 
Assent. — Upon  the  question  what  form  of  contract  or  what  kind  of 
notice  will  be  deemed  to  have  been  assented  to  by  the  passenger, 
there  is  more  difficulty  and  more  contrariety  of  decision.  Where -a 
regulation  limiting  the  amount  of  liability  for  injuries  to  the  bag- 
gage of  a  passenger  was  made  by  a  notice  on  the  back  of  a  steamship 
ticket  which  was  printed  in  the  form  of  a  special  contract,  and  the 
attention  of  the  passenger  was  directed  thereto  by  the  words,  con- 
spicuously printed  on  the  face  of  the  ticket,  "See  hack," — it  was  held 
that  the  passenger  was  not  to  be  presumed  to  have  assented  thereto; 
that  it  was  a  mere  notice,  and  not  binding  without  other  evidence  of 
assent. ^"^^  In  another  case  the  passage  ticket  of  a  steamship  com- 
pany contained  the  following  conditions:  "The  ship  will  not  be 
accountable  for  luggage,  goods,  or  other  description  of  prop- 
erty, unless  bills  of  lading  have  been  signed  therefor."  "Each 
first  and  second  class  adult  passenger  allowed  to  have  twenty  cubic 
feet  of  luggage  free,  but  no  merchandise,  plate,  jewelry,  precious 
stones,  specie,  or  bullion  will  be  carried  as  luggage."  The  court 
held  that  the  terms  of  the  ticket  absolved  the  carrier  from  liability 
for  loss  of  the  baggage  occasioned  by  the  negligence  of  the  captain.^^' 
In  another  case,  the  plaintiff  paid  for  his  passage  and  received  the 
following  receipt:  "Bingham's  Emigrant  Line,  Phila.,  Oct.  31, 
1840.  No.  156.  Eeceived  of  Messrs.  Eogers  &  McDonald  $32.51, 
for  two  seats  to  Pittsburg,  and  545  pounds  extra  baggage,  including 


constituting  a  consideration  for  such  A.  746;  s.  c.  60  Fed.  Rep.  624;  re- 
limitation, — see  Lechowitzer  V.  Ham-  versing  s.  c.  56  Fed.  Eep.  244;  s.  c. 
burg-American  Packet  Co.,  6  Misc.  rev'd  166  U.  S.  375. 
(N.  Y.)  536;  s.  c.  27  N.  Y.  Supp.  140;  '''°  Wilton  v.  Royal  &c.  Nav.  Co., 
57  N.  Y.  St.  Rep.  862;  affi'd  in  8  10  C.  B.  (N.  S.)  452;  s.  c.  8  Jur.  (N. 
Misc.  (N.  Y.)  213;  59  N.  Y.  St.  Rep.  S.)  232;  30  L.  J.  (C.  P.)  369;  9  Week. 
486;  28  N.  Y.  Supp.  577.  Rep.  748;   4  L.  T.   (N.  S.)  706.     See 

""The  Majestic,  56  Fed.  Rep.  244;  also.  Mobile  &e.  R.  Co.  v.  Hopkins, 

s.  c.  reversed  on  other  grounds,  but  41  Ala.  486;  Pennsylvania  &c.  R.  Co. 

afiSrmed  on  this  ground,  60  Fed.  Rep.  v.   Schwarzenburg,   45   Pa.   St.   208; 

624;  s.  c.  aff'd  166  U.  S.  375.  Laing  v.  Colder,  8  Pa.  St.  479. 

"■^  Potter  V.  The  Majestic,  23  L.  R. 
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one  trunk  already  forwarded.  Each  passenger  is  entitled  to  fifty 
pounds  baggage  free.  All  baggage  at  the  risk  of  the  owner.  Bing- 
ham &  Brothers,  per  M.  Davis."  This  receipt  was  held  to  release 
the  carrier  from  his  ordinary  liability.^^^  If  the  passenger  brings 
his  action  upon  the  special  contract  of  carriage,  then  he  will  clearly 
be  bound  by  the  whole  contract.  He  can  not  rely  upon  the  part 
which  is  favorable  to  him,  and  reject  the  part  which  is  unfavorable 
to  him;  and  if  it  contains  a  limitation  of  the  liability  of  the  carrier 
in  the  case  of  the  loss  of  his  baggage,  that  limitation  will  control 
his  right  of  recovery.^^^  If  a  steamship  company  receives  from  the 
passenger  extra  compensation  for  transporting  his  extra  baggage, 
as  freight^  without  any  qualification,  it  can  not  escape  liability  for 
its  loss  under  the  limitation  of  its  liability  for  baggage^  contained 
in  the  passenger's  ticket.^^^ 

§  3457.  Effect  of  Notice  Limiting  Carrier's  Liability  for  Passen- 
ger's Baggage :  State  of  the  Law  in  England. — Intimately  connected 
with  the  foregoing  is  the  consideration  of  "carrier^s  notices."  A 
full  and  complete  discussion  of  these,  their  origin  and  effects,  and 
the  vacillation  which  has  characterized  the  English  courts  in  dealing 
with  them,  is  impracticable  within  the  limits  of  this  chapter.  Fur- 
thermore, many  of  the  cases  in  which  the  principles  governing  them 
have  been  adjudicated,  properly  belong  to  the  subject  of  carriers  of 
goods.^^"  It  is  sufficient  for  present  purposes  that  their  effect  is 
controlled  in  England  by  statutory  enactment  making  railway  and 
canal  companies  liable  for  the  loss  of  anything  received  for  carriage, 
notwithstanding  any  notice,  declaration,  or  condition  made  or  given 
by  such  company  to  the  contrary,  or  in  anywise  limiting  such  liabil- 
ity; but  providing  that  nothing  contained  in  the  act  shall  be  con- 
strued to  prevent  the  company  from  making  special  contracts^"'^  rela- 
tive to  the  carriage  of  such  articles. ^^^     This  enactment  simply  re- 

="  Bingham  v.  Rogers,  6  Watts  &  713;   29  N.  Y.  Supp.  149.    Compare 

S.   (Pa.)  495.     That  a  limitation  of  s.  c.  on  subsequent  appeal,  87  Hun 

the  liability  of  a  carrier  for  baggage  (N.  Y.)  190. 

of  a  passenger  to  a  certain  sum,  con-  "^  Glovinsky  v.  Cunard  Steamship 

tained  in  a  ticket  received  by  the  Co.,  56  N.  Y.  St.  Rep.  407;   s.  c.  6 

passenger,  is  binding  upon  the  lat-  Misc.   (N.  Y.)   388;   26  N.  Y.  Supp. 

ter,  where  his  attention  is  called  to  751.    Similarly,   see  Wasserberg  v. 

It,  and  he  assents  thereto,  although  Cunard  Steamship  Co.,  8  Misc.   (N. 

it  is  not  read  by  or  to  him, — see  Y.)  78;  s.  c.  58  N.  Y.  St.  Rep.  833; 

Lechowitzer   v.    Hamburg- American  28  N.  Y.  Supp.  520. 

Packet  Co.,  6  Misc.  (N.  Y.)  536;  s.  c.  ™  Consult  upon  this  subject,  Law- 

27  N.  Y.  Supp.  140;  57  N.  Y.  St.  Rep.  son  on  Carr.,  §§  28,  29,  et  seq. 

862;  aff'd  in  8  Misc.  (N.  Y.)  213;  59  ^^^ Peninsular  &c.  Steam  Nav.  Co. 

N.  Y.  St.  Rep.  486;   28  N.  Y.  Supp.  v.  Shand,  11  Jur.  (N.  S.)  771;  s.  c. 

577.  12  L.  T.  (N.  S.)  808. 

"*  Springer  v.   Westcott,   78   Hun  '^  The  Railway  and  Canal  Traffic 

(N.  Y.)  365;  s.  c.  60  N.  Y.  St.  Rep.  Act,  17  &  18  Vict,  ch.  31,  §  7. 
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stores  the  doctrines  of  the  common  law,  and  is  held  to  be  applicable 
to  carriers  of  passengers  in  respect  of  their  liability  for  the  loss  of 
the  baggage  of  passengers.^^' 

§  3458.    Confusion  upon  this  Subject  among  the  American  Courts. — 

In  this  country  the  cases  upon  this  point  are  in  considerable  con- 
fusion. In  New  York  it  has  been  so  often  decided  that  a  carrier 
can  not,  by  a  general  notice  to  the  public,  limit  his  liability,  that  in 
that  State  the  question  may  be  considered  as  settled."^''  Nor  will 
such  a  notice  have  the  effect  to  relieve  the  carrier  of  liability  even 
though  brought  home  to  the  passenger.^^^  The  same  rule  prevails 
in  Ohio.^^°  In  Pennsylvania,  however,  there  is  a  different  rule.  Such 
a  notice  seems  to  be  held  equivalent  to  a  contract,  and  to  have  the 
effect,  if  brought  home  to  the  knowledge  of  the  passenger,  of  limiting 
or  releasing  the  liability  of  the  carrier  as  insurer,  according  to  its 
terms. ^^^  A  limitation  in  a  ticket  of  the  amount  of  liability  for  a 
passenger's  baggage  has  been  held  in  one  case  to  be  ineffectual  unless 
the  passenger's  attention  is  especially  called  to  it;^^*  while  in  an- 
other case,  such  a  limitation  is  regarded  as  a  condition  in  a  contract 
and  subject  to  the  presumption  pertaining  to  all  contracts,  that  the 
holder  read  or  was  advised  of  the  condition  and  assented  thereto."^' 

§  3459.   What  Notice  will  be  Sufficient  to  Affect  the  Passenger. — 

Admitting  the  right  of  the  carrier  to  restrict  his  liability  for  safe 
carriage  of  the  passenger's  baggage,  it  becomes  a  material  question 
as  to  what  notice  will  be  sufHcient  for  this  purpose.  It  seems  clear 
that  such  a  notice  merely  placarded  in  the  office  of  the  carrier  can 
not  have  the  desired  effect,  in  the  absence  of  evidence  that  the  pas- 
senger read  it  or  was  aware  of  its  contents. ^^"  In  the  leading  case 
apon  this  subject,  the  condition  or  notice  was  there  printed  upon  the 
back  of  the  ticket.     The  notice  itself  was  totally  absurd,  as  it  was  in- 

^'  Cohen  v.  South-Eastern  R.  Co.,  ^  Atwood  v.  Reliance  Transp.  Co., 

L.  R.  2  Exch.  Div.  253;  s.  c.  1  Exch.  9  Watts  (Pa.)  87;  Bingham  v.  Rog- 

Div.  217.  ers,  6  "Watts  &  S.   (Pa.)  495;  Laing 

''^Hollister  v.  Nowlen,  19  Wend.  v.  Colder,  8  Pa.  St.  484;  Whitesell  v. 

(N.  Y.)  234;  s.  e.  Thomp.  Carr.  Pass.  Crane,  8  Watts  &  S.  (Pa.)  369. 

488;  Cole  v.  Goodwin,  19  Wend.  (N.  ^^Wiegand  v.  Central  R.  Co.,  75 

Y.)   251;   Camden  &c.  R.  Co.  v.  Bel-  Fed.  Rep.  370;   s.  c.  5  Am.  &  Enjg. 

knap,  21  Wend.  (N.  Y.)  354;  Rawson  Rail.  Gas.  (N.  S.)  61. 

V.  Pennsylvania  R.  Co.,  48  N.  Y.  212;  '"'^  Aiken  v.  Wabash  R.  Co.,  80  Mo. 

s.  c.  2  Abb.  Pr.  (N.  S.)  220.  App.  8;  s.  c.  2  Mo.  App.  Rep.  576. 

'^^^  Clark  V.  Faxton,  21  Wend.   (N.  ^™  Brooke  v.  Pickwick,  4  Bing.  218; 

Y.)  153;  Camden  &c.  R.  Co.  v.  Burke,  Bean  v.  Green,  12  Me.  422;  Hender- 

13  Wend.  (N.  Y.)  611.  son  v.  Stevenson,  L.  R.  2  Sc.  App. 

^  Jones  V.  Voorhees,  10  Ohio  145;  470,  473. 
Davidson  V.  Graham,  2  Ohio  St.  132; 
s.  c.  3  Am.  L.  Reg.  291. 
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tended  to  operate  as  a  discharge  of  the  carrier  from  every  species 
of  liability  to  the  passenger.  However,  the  case  is  valuable  in  the 
aspect  we  are  considering,  as  the  discussion  turned  entirely  upon  the 
consideration  of  sufficiency  of  notice.^'^ 

§  3460.  Further  of  this  Subject. — In  Virginia  a  very  well-con- 
sidered case  is  authority  for  the  view  that  such  a  condition  printed 
upon  the  back  of  a  railway  ticket  will  not  be  binding  upon  the  pas- 
senger unless  it  appears  that  he  read  it  before  the  cars  started.^^^ 
In  a  Massachusetts  case,  without  deciding  the  vexed  question  as  to 
the  effect  of  such  a  condition,  the  court  held  that  the  mere  printing 
of  the  condition  upon  the  back  of  a  railway  ticket,  and  detached  from 
what  ordinarily  contains  all  that  is  material  to  the  passenger,  will 
not  raise  a  legal  presumption  that  at  the  time  of  receiving  the  ticket, 
and  before  the  train  left  the  station,  the  traveller  had  a  knowledge 
of  its  terms.  The  opinion  further  distinguishes  this  from  the  case 
of  a  receipt  given  by  a  carrier  of  goods.  Dewey,  J.,  said:  "I  am 
aware  that,  in  reference  to  ordinary  merchandise  transported  by 


^'  Henderson  v.  Stevenson,  L.  R. 
2  Sc.  App.  470.  In  a  case  decided  by 
the  Superior  Court  of  New  Yorlj,  it 
appeared  tliat  ttie  agent  of  a  trans- 
fer company  approached  the  plain- 
tiff upon  the  cars,  asking  for  hag- 
gage.  The  plaintiff  gave  him  his 
check,  and  received  in  exchange  a 
printed  receipt  marked  "Domestic 
Bill  of  Lading."  This  receipt  con- 
tained conditions  of  carriage  releas- 
ing the  carrier  from  his  liability  at 
law  for  damages  beyond  the  sum  of 
$100,  unless  specially  compensated. 
When  the  receipt  was  delivered,  the 
light  in  the  cars  was  so  indistinct 
that  it  was  impossible  to  read  it, 
and  the  plaintiff,  upon  receiving  it, 
put  it  into  his  pocket  without  at- 
tempting to  read  it.  The  court  held 
that  under  such  circumstances  it  did 
not  constitute  a  contract  between  the 
plaintiff  and  the  carrier,  and  that 
the  liability  of  the  latter  was  unaf- 
fected thereby:  Madan  v.  Sherrard, 
10  Jones  &  Sp.  (N.  Y.)  353.  See,  also. 
Blossom  V.  Dodd,  43  N.  Y.  264.  In 
an  earlier  case  in  the  same  court, 
it  was  said  of  a  condition  on  a  pas- 
sage ticket  releasing  the  carrier 
from  liability  for  the  carriage  of 
baggage  of  value  greater  than  $100: 
"We  can  not  on  principle  regard  such 
a  memorandum,  or  any  memoran- 
dum on  a  passenger's  ticket,  as  con- 


stituting a  contract  between  the  car- 
rier and  the  passenger.  These  tick- 
ets are  usually  received  and  paid 
for  in  the  bustle  of  a  crowd,  and  it 
is  unreasonable  to  suppose  that  the 
passenger  reads  and  assents  to  the 
terms  of  a  memorandum  printed 
thereon;  besides,  they  are  surren- 
dered to  the  conductor  of  the  cars  or 
collector  on  the  boat.  If  contracts, 
the  plaintiff  would  be  entitled  to  re- 
tain them  as  evidence  of  his  right, 
as  in  the  case  of  a  bill  of  lading, 
until  the  safe  delivery  of  his  bag- 
gage. Such  tickets  are  rather  to- 
kens or  evidences  of  the  right  of  the 
passenger  to  a  seat  in  the  cars  or  ac- 
commodation on  the  boat,  from  the 
fact  of  having  paid  the  fare,  and 
they  have  fulfilled  all  their  purpose 
when  that  right  is  admitted  by  the 
call  for  and  surrender  of  the  tick- 
ets:" Nevins  v.  Bay  State  Steam- 
boat Co.,  4  Bosw.  (N.  Y.)  225,  234. 
See  also  Rawson  v.  Pennsylvania  R. , 
Co.,  48  N.  Y.  212;  s.  c.  2  Abb.  Pr. 
(N.  Y.)  (N.  S.)  220;  Steers  v.  Liv- 
erpool &c.  Steam  Co.,  57  N.  Y.  1. 

'^  Wilson  V.  Chesapeake  &c.  R.  Co., 
21  Gratt.  (Va.)  654.  See  also.  Raw- 
son  V.  Pennsylvania  R.  Co.,  48  N.  Y. 
212;  s.  c.  2  Abb.  Pr.  (N.  Y.)  (N.  S.) 
220;  Henderson  v.  Ste'^enson,  L.  R. 
2  Sc.  App.  470. 
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common  carriers,  it  has  been  held  in  some  cases  in  the  English  courts 
that  a  ticket  given  to  the  owner  of  merchandise,  containing  on 
the  face  of  it  a  condition  or  limitation  of  the  liability  of  the  carrier, 
was  held  to  furnish  evidence  of  the  special  contract  of  transportation, 
sufficient  to  affect  the  owner  of  the  merchandise  and  to  limit  the 
liability  of  the  carrier.^^^  These  cases  obviously  differ  from  the 
.  present,  and  fail  to  satisfy  us  of  the  sufficiency  of  the  notice  in  the 
case  before  us."^**  There  seems,  on  principle,  to  be  less  objection  to 
the  doctrine  as  stated  by  Judge  Shipman,  of  the  United  States 
Circuit  Court  for  the  Southern  District  of  New  York.  It  appearing 
that,  at  the  time  the  check  was  given  for  the  trunk,  there  was  delivered 
with  it  a  paper  containing  a  printed  notice  that  the  carrier  would 
not  "become  liable  for  merchandise  or  jewelry  contained  in  baggage 
received  upon  baggage  checks,  nor  for  loss  by  fire,  nor  for  an  amount 
exceeding  one  hundred  dollars  upon  any  article,  unless  specially 
agreed  for  in  writing  on  this  check  receipt,  and  the  extra  risk  paid 
therefor,"  together  with  a  statement  that  the  owner  thereby  agreed 
that  the  carrier  should  be  liable  only  as  above,  the  court  held  that 
the  passenger  was  chargeable  with  notice  of  the  contents  of  the  paper, 
and  that  the  carrier  was  liable  only  in  accordance  with  its  terms.^^" 
It  is  provided  by  statute  in  New  Jersey  that  the  responsibility  of 
railroad  companies  as  carriers  of  baggage  shall  be  limited  to  one  hun- 
dred dollars  for  every  hundred  pounds  of  baggage,  in  cases  where 
notice  to  that  effect  is  given  by  being  placed  in  a  "conspicuous  place 
in  the  receiving  office  for  baggage"  of  the  company  and  "inserted  in 
the  tickets  given  to  the  passengers."^^"  It  was  held  by  the  Penn- 
sylvania court,  that,  in  order  to  take  advantage  of  this  act,  the  car- 
rier must  clearly  show  that  the  notice  was  inserted  in  the  passengers' 
tickets  as  well  as  placarded  in  the  of&ce.^^^ 

§  3461.  Exception  under  English  Eailway  and  Canal  Traffic  Act  in. 
Case  of  Excursion  Trains. — There  is  a  class  of  English  cases  in  which 
the  courts  hold  that,  notwithstanding  the  act  of  Parliament  previously 
mentioned,^^*  it  is  competent  for  the  carrier  to  limit  his  liability  by 

'"^  Citing  Austin  v.  Manchester  &c.  ''"'  Rev.   Stat.   N.   J.   1877,  p.   913, 

R.  Co.,  10  C.  B.  454;   Shaw  v.  York  §  27;  Acts  N.  J.  1853,  p.  396. 

&c.  R.  Co.,  6  Eng.  Rail.  Cas.  87;  s.  c.  ''"Brown  v.  Camden  &c.  R.  Co.,  83 

13  Q.  B.  347.  Pa.  St.  316.     But  such  statute  does 

^^  Brown    V.    Eastern    R.    Co.,    11  not  limit  the   carrier's  liability   as 

Cush.  (Mass.)  101.  warehouseman    while    storing    bag- 

^^  Hopkins  V.  Westcott,  6  Blatchf .  gage  during  the  passenger's  delay  in 

(U.  S.)  64.     See  also,  New  York  &c.  calling  for  it:     Wiegand  v.  Central 

R.  Co.  V.  Fraloff,  100  U.  S.  24;  s.  c.  R.  Co.,  75  Fed.  Rep.  370;  s.  c.  5  Am. 

9    Cent.    L.    J.    432;    20   Alb.    L.    J.  &  Eng.  Rail.  Cas.  (N.  S.)  61. 

409;   8  Reporter  801;   Thomp.  Carr.  '^  Ante,  §  3457,  The  Railway  and 

Pass.  502;  aff'g  s.  c.  10  Blatchf.  (U.  Canal  Traffic  Act,  17  &  18  Vict,  ch. 

S.)  16.  31,  §  7. 
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notice.  Where  a  railway  company  issued  excursion  tickets  at  reduced 
prices,  "subject  to  the  conditions  contained  in  the  company's  time  and 
excursion  bills,"  and  the  bills  contained  this  condition,  "Luggage 
under  sixty  pounds  free,  at  passenger  s  own  risTc,"  and  the  purchaser 
of  one  of  these  tickets  had  the  means  of  knowing,  but  did  not  in 
fact  know,  of  the  condition,  it  was  held  that  he  could  not  recover  for 
the  loss  of  his  baggage  during  the  transit,  though  it  was  properly  ad- 
dressed and  he  was  not  allowed  to  retain  it  under  his  personal  con- 
trol.^'^  The  reason  for  this  decision,  though  not  very  clearly  ex- 
pressed in  the  opinion  of  the  court,  is  evidently  that  a  carrier  is  under 
no  obligation  to  make  excursion  rates  for  the  passenger's  carriage, 
and  such  rates  therefore  form  essentially  a  special  contract.  The 
time  and  excursion  bills  are  a  proposal  on  the  part  of  the  carrier  for 
a  special  contract  of  carriage,  and  if  the  passenger  has  the  oppor- 
tunity of  learning  from  them  the  terms  of  the  agreement,  it  is  his 
duty  to  do  so,  and  the  law  presumes  that  he  has  done  so  before  he 
assents  to  the  special  contract  by  taking  his  place  in  the  cars.  Per- 
mitting a  passenger  to  carry  baggage  on  an  excursion  train  is  ex 
gratia  at  most.  If  the  passenger  insists  upon  going  upon  an  excur- 
sion train  and  carrying  his  baggage,  the  company  may,  in  the  ab- 
sence of  any  agreement  to  a  different  effect,  demand  a  compensation 
for  the  carriage  of  such  baggage,  and  hold  it  until  the  charges  are 
paid.^*» 

§  3462.  Notice  and  Reasonableness  of  Regulations  as  to  Checking, 
Custody,  Carriage,  etc.,  of  Baggage. — Although  the  correct  rule  seems 
to  be  that  a  carrier  can  not  limit  his  liability  by  a  mere  notice  that 
he  will  not  be  responsible  beyond  a  certain  extent,  yet  there  is  no 
reason,  either  on  principle  or  the  authority  of  adjudicated  cases,  why 
he  may  not  make,  for  his  own  protection  and  for  the  greater  safety  of 
the  baggage,  such  reasonable  regulations  for  the  checking,  custody, 
and  carriage  of  the  baggage  as  may  be  suggested  by  reason  and  ex- 
perience.^*^    But  the  carrier  can  not  take  advantage  of  a  failure  of 

='»  Stewart  v.  London  &c.  R.   Co.,  229;  s.  c.  9  Am.  L.  Reg.  (N.  S.)  239; 

3   Hurl.   &   Colt.   135;    s.   c.   10   Jur.  Baldwin    v.    Collins,    9    Rob.     (La.) 

(N.  S.)   805;    33  L.  J.    (Exch.)   199;  468;    Freeman  v.   Newton,   3   E.   D. 

12  Week.  Rep.  689;  10  L.  T.  (N.  S.)  Smith  (N.  Y.)  246;  Williams  v.  Keo- 

302.  kuk  &c.   Packet   Co.,   3   Cent.   L.   J. 

'""Rumsey    v.     North-Eastern     R.  400;    Gleason    v.    Goodrich    Transp. 

Co.,   14  C.  B.    (N.   S.)    641;    s.  c.  32  Co.,  32  Wis.  86.     Of  course,  a  carrier 

L.  J.  (C.  P.)  244;  11  Week.  Rep.  911;  corporation    can    not   make    regula- 

8  L.  T.   (N.  S.)  666;  10  Jur.   (N.  S.)  tions  which  are  in  contravention  of 

208.     Compare  Najac  v.  Boston  &c.  the  provisions  of  its  charter.     The 

R.  Co.,  7  Allen  (Mass.)  329.  169th  section  of  5  &  6  Wm.  IV,  ch. 

"'  Macklin  v.  New  Jersey  Steam-  107,   which  incorporated  the  Great 

boat  Co.,  7  Abb.  Pr.  (N.  Y.)   (N.  S.)  Western  Railway,  enacts  that,  with- 
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the  passenger  to  comply  with  such  a  regulation,  unless  the  regulation 
is  in  itself  of  a  reasonable  and  proper  nature.  A  regulation  forbid- 
ding the  passenger,  who  pays  an  extra  price  for  a  stateroom  on  a 
steamboat,  from  taking  his  baggage  with  him  into  it,  except  at  his 
own  rish,  is  not  a  reasonable  regulation  so  far  as  it  relates  to  light 
baggage  or  hand  satchels  containing  articles  required  for  use  in  travel ; 
and  a  failure  of  the  passenger  to  comply  with  it  will  not  exonerate  the 
carrier  from  liability  for  the  loss  of  such  baggage.  ^*^  Not  only  must 
the  regulation  be  reasonable,  but  it  must  appear  that  notice  of  it  was 
brought  home  i^  the  passenger. '^'^'^  For  example,  if  a  passenger  ten- 
ders his  dog  for  transportation  and  it  is  put  in  the  baggage  car,  under 
the  directions  of  the  train  conductor,  the  company  will  be  liable  for 
its  loss  through  negligence,  notwithstanding  it  has  a  rule  that  it 
will  not  be  responsible  for  dogs, — the  passenger  not  being  notified 
of  the  rule,  or  that  the  company  declines  such  responsibility.^** 
The  carrier,  too,  must  extend  to  the  passenger  reasonable  facilities 
for  complying  with  the  regulation. ^''^  A  notice  posted  in  defend- 
ant's steamboat,  that  the  owners  will  not  be  liable  for  baggage 
unless  it  is  checked,  will  not  protect  them  against  the  claim  of  a  pas- 
senger who  delivered  his  baggage  to  their  agent  on  board  the  boat 
and  demanded  a  check,  but  failed  to  obtain  it  because  the  person  whose 
duty  it  was  to  give  checks  was  not  present.^*" 

out  extra  charge,  it  shall  he  lawful  thereof  paid  for.     It  was  held  that 

for  every  passenger  travelling  upon  the  company  had  no  power  to  make 

the  railway  to  take  with  him  arti-  this  by-law,  since  it  was  in  contra- 

cles  of  clothing  not  exceeding  forty  vention  of  the  169th  section:     Wil- 

pounds  in  weight  and  four  cubic  feet  liams  v.  Great  Western  E.  Co.,  L.  R. 

in   dimensions;    and   that  the   com-  10  Exch.  15.     See,  also,  Munster  v. 

pany  shall  in  no  case  be  responsible  South-Bastern  R.  Co.,  4  C.  B.  (N.  S.) 

for     anything    whatsoever    carried  676;  s.  c.  4  Jur.  (N.  S.)  738;  27  L.  J. 

upon  the  railway  with  any  passen-  (C.  P.)  308. 

ger,  other  than  such  passenger's  ar-  ="  Maoklin  v.  New  Jersey  Steam- 
ticles  of  clothing  not  exceeding  the  boat  Co.,  7  Abb.  Pr.  (N.  Y.)   (N.  S.) 
weight   and    dimensions    aforesaid;  229;  s.  c.  9  Am.  L.  Reg.  (N.  S.)  237. 
provided,  that  nothing  contained  in  ^'Baldwin  v.  Collins,  9  Rob.  (La.) 
the   act   shall   extend   to   make   the  468;  Macklin  v.  New  Jersey  Steam- 
company  liable  further  than  where,  boat  Co.,  7  Abb.  Pr.   (N.  Y.)   (N.  S.) 
according   to    law,    stagecoach    pro-  229;  s.  c.  9  Am.  L.  Reg.  (N.  S.)  237; 
prietors  and  common  carriers  would  New  York  &c.  R.  Co.  v.  Praloff,  10 
be  liable.     Section  144   enables  the  Blatchf.  (U.  S.)  16;  s.  c.  20  Alb.  L.  J. 
company  to  make  by-laws  "for  the  409;   9  Cent.  L.  J.  432;    8  Reporter 
good  government  of  the   affairs  of  801;    Thomp.  Carr.  Pass.  502;   s.  c. 
the  company,  and  for  the  manage-  aff'd  100  U.  S.  24. 
ment  of  the  said  undertaking."   The  ^*'  Kansas  City  &c.  R.  Co.  v.  Hig- 
company  made  a  by-law  that  every  don,  94  Ala.  286;    s.  c.  14  L.  R.  A. 
first-class   passenger    should   be    al-  515;  10  South.  Rep.  282. 
lowed    to    carry    one    hundred    and  "^  Great  Western  R.  Co.  v.  Good- 
twelve   pounds   of   luggage   free   of  man,  12  C.  B.  313;   16  Jur.  862;   21 
charge,  but  that  the  company  would  L.  J.  (C.  P.)  197. 
not  be  responsible  for  the  care  of  the  ^'  Freeman    v.    Newton,    3    B.    D. 
same  unless  booked  and  the  carriage  Smith  (N.  Y.)  246. 
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Article  YII.     Questions  of  Peoceduee,  Evidence,  and  Damages 
IN  Actions  foe  Loss  of  Baggage. 

Section  Section 

3464.  Parties  to  actions  for  loss  of    3469.  Measure  of  damage  in  actions 

T-jaggage.  for  loss  of  baggage. 

3465.  Forms  of  action  for  lost  bag-     3470.  Compensatory  damages  in  ad- 

gage,  dition  to  value  not  recover- 

3466.  Burden  of  proof  in  such  ac-  able. 

tions.  3471.  Whether     interest     on     such 

3467.  Competency  of  plaintiff  as  a  value  recoverable. 

witness  to  show  the  contents    3472.  Statutory  penalties  for  the  de- 
of  the  lost  baggage.  tention  of  baggage. 

3468.  Res  gestae. 

§  3464.  Parties  to  Actions  for  Loss  of  Baggage. — A  father  is  the 
proper  plaintiff  in  an  action  for  the  loss  of  the  baggage  of  his  minor 
child.""  In  Indiana,  however,  it  was  held  that  a  minor  might  him- 
self maintain  an  action,  by  his  next  friend,  for  the  loss  of  his  baggage 
containing  clothing  or  other  property  given  to  him  by  his  parents  or 
others.^*^  As  to  the  baggage  of  a  married  woman,  containing  her 
paraphernalia,  the  rule  at  common  law  would  seem  to  be  that  the 
husband  was  the  proper  plaintiff  in  an  action  for  its  loss,  because  at 
common  law  the  property  in  his  wife's  paraphernalia  was  vested  in 
him.^*°  But  in  New  York  the  wife's  paraphernalia  is  made  a  legal 
separate  estate  by  statute,  and  she  is  authorized  to  sue  and  be  sued 
for  contracts  and  injuries  concerning  it;^^"  and  therefore  a  suit  for 
the  loss  of  her  baggage  is  properly  brought  in  her  own  name.^^^  In 
the  same  State  it  has  been  held  that  the  right  of  action  against  a 
common  carrier  to  recover  the  value  of  property  intrusted  to  him  is 
assignable.  In  such  a  ease  it  is  proper  for  the  assignee  to  sue  in  his 
own  name.^^^ 

§  3465.  Forms  of  Action  for  Lost  Baggage. — The  action  for  the 
recovery  of  damages  for  the  loss  of  baggage  may  be  brought  either  in 
the  form  of  an  action  ex  contractu  for  a  breach  of  the  contract  of 
carriage,  or  in  the  form  of  an  action  ex  delicto  for  the  conversion  of 

"'Baltimore  Steam  Packet  Co.  v.  Stats,  at  Large    (2d  ed.),  515-517; 

Smith,  23  Md.  402;  Grant  v.  Newton,  3  Rev.  Stats.  N.  Y.  159-162. 

1  E.  D.  Smith  (N.  Y.)  95;  Sloman  v.  "' Rawson  v.  Pennsylvania  R.  Co., 

Great  Western  R.  Co.,  67  N.  Y.  208.  48  N.  Y.  212;  s.  c.  2  Abb.  Pr.  (N.  Y.) 

^' Perkins  V.  Wright,  37  Ind.  29.  (N.   S.)    220;    Stoneman  v.   Erie  R. 

^"McCormick  v.  Pennsylvania  &c.  Co.,  52  N.  Y.  429;  Steamboat  State  of 

R.  Co.,  49  N.  Y.  304.  New  York,  7  Ben.  (U.  S.)  450. 

^^  Acts  N.  Y.  1860,  ch.  40;  Amend-  ^"^  Merrill  v.  Grinnell,  30  N.  Y.  594; 

ed  Acts  N.  Y.  1862,  ch.  170;  4  N.  Y.  Freeman  v.  Newton,  3  E.  D.  Smith 

(N.  Y.)  246. 
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the  property.^^^  But  whatever  form  is  adopted,  once  selected,  it 
carries  with  it  all  the  incidents  of  the  action.  Thus,  in  an  English 
case,  where  the  declaration  was  in  form  ex  contractu,  a  statute  de- 
priving the  plaintifE  of  costs  in  an  action  founded  on  contract,  in  the 
event  of  recovering  less  than  £20,^^''  was  held  to  apply  and  to  prevent 
the  recovery  of  costs,  though  the  complaint  might  have  been  framed 
as  sounding  in  tort.^'^^  And  in  Pennsylvania,  where  the  process  of 
foreign  attachment  will  not  lie  upon  a  demand  founded  in  tort,  the 
court  held  that  it  would  not  lie  against  common  carriers  to  recover 
for  the  loss  of  a  trunt,  where  the  form  of  the  declaration  was  in  tort 
and  not  ex  contractu.^^^ 

§  3466.  Burden  of  Proof  in  such  Actions. — The  contract  of  the 
carrier  is,  to  carry  the  baggage,  and  at  the  end  of  the  journey  to 
deliver  it  safely  into  the  hands  of  the  passenger.  It  is  therefore 
enough  for  the  passenger,  in  an  action  for  its  loss,  to  show  delivery 
to  the  carrier,  and  a  failure  to  redeliver  it  at  the  end  of  the  journey; 
the  burden  of  showing  that  the  loss  occurred  under  circumstances 
which  will  excuse  the  carrier  for  default,  rests  upon  the  latter.^^^ 
But  such  is  not  the  rule  where  the  carrier,  from  the  circumstances 
of  the  case,  is  liable  only  as  a  gratuitous  bailee:  in  such  a  case  the 
plaintifE  must  prove  negligence.  Thus,  the  defendant,  a  railroad 
company,  failed  to  deliver  to  a  connecting  line  a  passenger's  valise 

^'^Weed  V.  Saratoga  &c.  R.  Co.,  19  Great  Northern  R.  Co.,  78  Minn.  232; 

"Wend.  (N.  Y.)  534;  Porter  v.  Hilda-  s.  c.  80  N.  W.  Rep.  1052. 
brand,    14   Pa.    St.    129;    Bayllss   v.         ""Camden  &c.  R.  Co.  v.  Baldauf, 

Lintott,  L.  R.  8  C.  P.  345;   s.  c.  42  16  Pa.  St.  67;  Van  Horn  v.  Kermit, 

L.  J.   (C.  P.)  119;   28  L.  T.   (N.  S.)  4  E.  D.  Smith    (N.  Y.)   453;    Baltl- 

666.  more  Steam  Packet  Co.  v.  Smith,  23 

''"County    Courts    Act,    30    &    31  Md.  402;   Burnell  v.  New  York  &c. 

Vict,  ch.  142,  §  5.  R.  Co.,  45  N.  Y.  184;  Garvey  v.  Cam- 

"'"Bayliss  v.  Lintott,  L.  R.  8  C.  P.  den  &c.  R.  Co.,  1  Hilt.   (N.  Y.)  280; 

345;   s.  c.  42  L.  J.   (C.  P.)   119;    28  Steamboat  State  of  New  York,  7  Ben. 

L.  T.  (N.  S.)  666.  (U.  S.)   450.     See,  also,  Myerson  v. 

"==  Porter  V.  Hildebrand,  14  Pa.  St.  Woolverton,  9  Misc.  (N.  Y.)  186; 
129.  Under  a  complaint  for  dam-  s.  c.  61  N.  Y.  St.  Rep.  78;  29  N.  Y. 
ages  in  "breaking  a  trunk"  and  in  Supp.  737;  Pennsylvania  Co.  v.  Co- 
delay  of  "goods  checked,"  evidence  hen,  66  111.  App.  319;  s.  c.  1  Chic.  L. 
of  damage  to  ordinary  baggage  is  J.  Wkly.  581;  The  Majestic,  166  U. 
admissible:  International  &c.  R.  S.  375;  s.  c.  17  Sup.  Ct.  Rep.  597; 
Co.  v.  Philips,  63  Tex.  590.  In  an  41  L.  ed.  1039;  29  Chic.  Leg.  News 
action  to  recover  the  value  of  sam-  281;  Rome  R.  Co.  v.  Wimberly,  75 
pie  trunks  and  their  contents,  rest-  Ga.  316;  Wheeler  v.  Oceanic  &c.  Nav. 
ing  on  the  custom  of  railways  to  Co.,  125  N.  Y.  155.  It  has  been  held 
carry  such  trunks  as  baggage,  the  that,  in  an  action  for  failure  to  de- 
complaint  must  not  only  show  the  liver  baggage,  the  complaint  need 
custom  or  manner  of  carrying  not  allege  presentation  of  a  check, 
trunks  of  commercial  travellers  as  because  the  non-delivery  of  the 
baggage,  but  must  aver  particularly  check  would  be  matter  of  defense: 
the  custom,  so  as  to  cover  all  the  Cleveland  &c.  R.  Co.  v.  Tyler,  9  Ind. 
facts    in    the    case:     McKibbin    v.  App.  689;  s.  c.  35  N.  E.  Rep.  523. 
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containing  merchandise  only.  Such  a  failure  was  not  evidence  to 
charge  the  defendant  with  negligence,  who  had  sold  the  ticket  and 
checked  the  baggage  over  both  lines. ^^*  If  the  baggage  is  lost  while 
in  the  custody  of  the  passenger,  and  while  he  is  asleep,  and  his  action 
proceeds  on  the  theory  of  charging  the  carrier  with  responsibility 
for  its  loss  on  the  footing  of  negligence,  then  he  makes  out  a  prima 
facie  case  by  proving  the  loss  and  by  proving  a  state  of  circumstances 
tending  to  show  that,  but  for  the  negligence  of  the  servants  of  the 
carrier,  the  loss  would  not  have  happened.^^^ 

§  3467.  Competency  of  Plaintiff  as  a  Witness  to  Show  the  Con- 
tents of  the  Lost  Baggage. — Before  the  changes  effected  by  the  codes 
of  procedure  which  have  been  enacted  in  almost  all  of  the  States,  the 
question  of  the  competency  of  the  plaintiff  as  a  witness  to  show  the 
contents  of  his  baggage  was  one  of  considerable  importance,  and 
there  are  many  adjudications  upon  the  subject.  As  is  well  known, 
at  common  law  a  party  was  not  permitted  to  testify  in  his  own  behalf; 
but  in  the  case  of  an  action  for  the  loss  of  baggage,  it  is  frequently 
impossible  for  any  other  person  to  prove  the  contents  of  it ;  and  hence, 
it  was  repeatedly  held  that  the  plaintiff  was  a  competent  witness  in 
that  respect  ex  necessitate  rei.^^°  This  rule  was  extended,  not  only 
to  an  enumeration  of  the  articles,  but  to  the  proof  of  their  value.^*^ 
But  in  Illinois  the  court  confined  the  plaintiff's  testimony  to  an 
enumeration  of  the  articles  contained  in  his  paekage.^"^  On  the 
same  principle,  the  rule  which  incapacitated  the  husband  or  wife  as  a 
witness  for  each  other,  was  relaxed  in  these  cases.^"^  But  these  re- 
laxations of  the  strict  rule  of  the  common  law  were  not  favored  by 
the  courts,  and  it  was  only  in  those  instances  where  no  other  evidence 
was  attainable,  that  they  were  permitted.^'*  This  stringency  in  en- 
forcing the  rule  was  extended  to  those  cases  where  an  assignment 
of  the  claim  had  been  made,  and  it  appeared  that  the  assignment 
was  colorable  merely,  made  for  the  purpose  of  enabling  the  owner 

"'  Stimson  v.  Connecticut  River  R.  Jur.  132.  But  see  David  v.  Moore,  2 
Co.,  98  Mass.  83.  But  see  Steers  v.  Watts  &  S.  (Pa.)  230;  Snow  v.  East- 
Liverpool  &c.  Steam  Co.,  57  N.  Y.  1.  ern  R.  Co.,  12  Met.  (Mass.)  44. 

""  Bevls  V.  Baltimore  &c.  R.  Co.,  ""^  Whitesell  v.  Crane,  8  Watts  &  S. 

26  Mo.  App.  19.  (Pa.)    369;    Bingham   v.   Rogers,   6 

^Herman  v.   Drinkwater,  1  Me.  Watts  &  S.    (Pa.)   495;    Mad  River 

27;  Whitesell  v.  Crane,  8  Watts  &  S.  &c.  R.  Co.  v.  Fulton,  20  Ohio  318. 

(Pa.)  369;  Illinois  &c.  R.  Co.  v.  Cope-  ^"^  Illinois  &c.  R.  Co.  v.  Copeland, 

land,  24  111.  332;   Dibble  v.  Brown,  24  111.  332;  Illinois  &c.  R.  Co.  v.  Tay- 

12  Ga.  217;   Doyle  v.  Kiser,  6  Ind.  lor,  24  111.  323;   Davis  v.  Michigan 

242;   Garvey  v.  Camden  &c.  R.  Co.,  &c.  R.  Co.,  22  111.  278. 

1   Hilt.    (N.   Y.)    280;    Bingham   v.  ""McGill   v.    Rowand,    3    Pa.    St. 

Rogers,   6   Watts   &   S.    (Pa.)    495;  451;   Smith  v.  Boston  &c.  Railroad, 

Cadwallader  v.  Grand  Trunk  R.  Co.,  44  N.  H.  325. 

9    Lower    Canada    Rep.    169;    Mac-  ="  Dibble  v.  Brown,  12  Ga.  217. 
dougall  v.  Torrance,  4  Lower  Canada 
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of  the  baggage  to  testify  to  its  contents,  and  that  the  action  was 
prosecuted  really  for  his  benefit;  the  testimony  of  such  an  assignor 
was  admitted  only  under  the  same  restrictions  which  would  have 
been  imposed  had  he  been  the  plaintiff.^*''  So  great  was  the  incon- 
venience and  injustice  of  the  common-law  rule,  even  as  relaxed  in 
practice,  that  in  several  of  the  States  statutes  were  enacted  enabling 
the  plaintiff  to  testify  in  such  cases.^®* 

§  3468.  Res  Gestae. — An  agent  of  a  railroad  corporation,  having 
charge  of  a  depot,  is  a  proper  person  to  inquire  of  respecting  lost 
baggage;  and  his  answer  is  part  of  the  evidence  of  the  loss,  and  ad- 
missible as  res  gestae.^"^ 

§  3469.   Measure  of  Damages  in  Actions  for  Loss  of  Baggage. — 

In  an  action  by  a  passenger  against  a  carrier  for  the  loss  of  his  bag- 
gage, the  proper  measure  of  the  plaintiff's  recovery  is  the  fair  market 
value  of  his  property.^^^  This  must  be  ascertained  by  the  jury,  and 
based  upon  some  evidence.  Although  value  is  largely  a  matter  of 
opinion,  as  to  which  the  jury  are  entitled  to  proceed  upon  their  own 
opinion,  and  are  not  necessarily  bound  by  the  opinions  of  the  wit- 
nesses,— ^yet  where  the  question  of  value  is  put  to  a  jury,  they  can 
not  be  allowed  to  determine  it  on  their  own  opinions  solely,  or  upon 
mere  conjecture  and  surmise ;  but  there  must  be  some  competent  evi- 
dence speaking  upon  the  subject.^'"  There  is,  however,  a  decision 
to  the  effect  that  where  the  plaintiff,  though  permitted  to  prove  the 
loss  and  contents  of  his  baggage,  was  not  allowed  to  testify  as  to 
its  value,  the  jury  might  assess  his  damages  from  their  own  knowl- 
edge of  the  values  of  such  articles,  after  hearing  them  described.^'' 
There  are  rulings  to  the  effect  that  where  the  articles  of  baggage  are 
secondhand  articles,  as  to  which  there  is  no  market  value,  the  meas- 
ure of  damages  is  not  their  supposed  value  in  the  public  market,^^^ 
but  is  the  actual  loss  which  the  passenger  sustains  by  being  deprived 
of  them.^'^     On  the  other  hand,  where  the  property  lost  was  some 

"""Bell  V.  Drew,  4  E.  D.  Smith  (N.  U.  S.  24;  Illinois  &c.  R.  Co.  v.  Cope- 

T.)  59.  land,  24  111.  332;  Anderson  v.  North- 

'^' Stats.  Mass.  1851,  chap.  147,  §  5;  eastern  R.  Co.,  4  L.  T.  (N.  S.)  216; 

Harlow  v.  Fitchburg  R.  Co.,  8  Gray  s.  c.  9  Week.  Rep.  519;  New  Orleans 

(Mass.)  237;  Rev.  Stat.  Mo.  1855,  p.  &c.  R.  Co.  v.  Moore,  40  Miss.  39. 
435,  §  45;  Nolan  v.  Ohio  &c.  R.  Co.,        ™1  Thomp.  Trials,  §§  380,  1122. 
39  Mo.  114;  Laws  N.  Y.  1850,  p.  232;         "'Illinois  &c.  R.  Co.  v.  Copeland, 

2  Rev.  Stats.  N.  Y.  540,  §  54.  24  111.  332. 

""» Curtis  V.   Avon  &c.   R.   Co.,   49         "''Denver  &c.  R.  Co.  v.  Frane,  6 

Barb.  (N.  Y.)  148;  Morse  v.  Connect-  Colo.  382. 
icut  R.  Co.,  6  Gray  (Mass.)  450.  "^  International  &c.  R.  Co.  v.  Nich- 

^  Fraloff  V.  New  York  &c.  R.  Co.,  olson,  61  Tex.  550. 
10  Blatchf.  (U.  S.)  16;  s.  c.  affd  100 
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valuable  laces,  and  it  appeared  that  they  had  been  purchased  hy  no 
one  within  living  memory,  but  were  inherited  or  received  by  gift, — 
it  was  held,  nevertheless,  that  their  value  must  be  ascertained  by  a 
money  standard  based  on  evidence,  and  could  not  be  assessed  on  con- 
jecture, and  that,  in  the  absence  of  such  evidence,  nominal  damages 
only  could  be  given.^'* 

§  3470.  Compensatory  Damages  in  Addition  to  Value  not  Recover- 
able.— The  plaintiff  can  not  recover,  as  damages  for  the  loss  of  his 
baggage,  the  expense  incurred  in  m,aking  search  for  itf^  nor  the 
amount  spent  in  purchasing  clothing  and  other  articles  of  immediate 
necessity,  in  consequence  of  the  loss  of  his  baggage.^'"  Nor  can  dam- 
ages be  recovered  to  compensate  the  passenger  for  a  loss  of  profits 
which  he  expected  in  any  way  to  derive  from  the  contents  of  his 
trunk;  and  for  two  reasons:  (1)  such  articles  are  not  baggage;^''' 
and  (2)  such  profits  constitute  speculative  or  remote  damages.^'* 

§  3471.  Whether  Interest  on  such  Value  Recoverable. — The  ques- 
tion as  to  whether  the  plaintiff  can  recover  interest  on  the  amount 
of  damages  up  to  the  date  of  Judgment  is  one  which  belongs  properly 
to  a  work  on  damages,  and  a  discussion  of  the  principles  governing 
interest  on  unliquidated  damages  is  apart  from  our  purpose  here.  It 
is  sufficient  to  say  that  the  rule  which  formerly  prohibited  the  recov- 
ery of  such  interest  has  been  very  much  modified  by  the  later  de- 
cisions; and  in  Iowa  it  has  been  held  that,  in  an  action  for  the  loss 
of  baggage,  the  measure  of  damages  properly  included  interest  on 
the  value  of  the  property  from  the  date  of  the  loss  to  the  recovery.^^® 

§  3472.  Statutory  Penalties  for  Detention  of  Baggage. — There  is 
a  statute  in  Iowa  which  provides,  "that  for  every  day's  detention  to 
travellers  in  consequence  of  damage  as  before  described,  and  neces- 
sary delay  in  suit  for  same,  said  companies,  owners,  or  agents  shall 
pay  to  each  person  so  delayed  a  sum  of  not  less  than  three  dollars, 
which  amount  shall  be  added  to  the  judgment  for  damages  to  prop- 
erty, should  the  action  be  sustained."^^"  This  was  held  to  apply  to 
the  delay  caused  by  damage  or  injury  to  the  baggage  only,  and  not 
to  that  consequent  upon  a  detention  of  the  same,  or  a  failure  to  de- 
liver it.^*^ 

^^Fraloff  V.  New  York  &c.  R.  Co.,  56  111.  293;   Brock  v.  Gale,  14  Fla. 

10  Blatchf.  (U.  S.)  16;  s.  c.  aff'd  100  523.    Compare  Vol.  II,  §  2457,  et  seq. 

U.  S.  24.  ™  Mote  V.  Chicago  &c.  R.  Co.,  27 

"°  Mississippi  &e.  R.  Co.  v.  Ken-  Iowa  22. 

nedy,  41  Miss.  671.  ^  Acts  13tli  Gen.  Ass.  Iowa,  ch. 

^»  New    Orleans    &c.    R.    Co.    v.  165,  §  2;  Amended  Code  1873,  §  2183. 

Moore,  40  Miss.  39.  '-^  Anderson  v.  Toledo  &c.  R.  Co., 

'  Ante,  §  3417.  32  Iowa  86. 


^=  Michigan  &c.  R.  Co.  v.   Oehm, 
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CHAPTER  CII. 

NEGLIGENCE   AND    OTHER   TOETS    OP    STREET   RAILWAY    CAEKIEE8. 

Art.    I.     Negligence  of  the  Carrier,  §§  3475-3556. 

SuBDiv.  1.     In  General,  §§  3475-3498. 

SuBDiv.  2.     Collisions  and  Derailments,  §§^3502-3508. 

SuBDiv.  3.  Negligence  with  Respect  to  Passengers  Boarding  Street 
Cars,  §§  3511-3515. 

SuBDiv.  4.  Negligence  loitii  Respect  to  Passengers  Alighting  from, 
Street  Cars,  §§  3518-3531. 

SuBDiv.  5.  Trespasses,  Ejections,  Assaults,  Insults,  Annoyances, 
§§  3534-3540. 

StJBDiv.  6.  Questions  of  Procedure  with  Respect  to  Street  Railway 
Injuries,  §§  3543-3548. 

SuBDiv.  7.  Miscellaneous  Holdings  with  Reference  to  Street  Rail- 
way Carriers,  §§  3550-3556. 

Art.  II.     Contributory   Negligence   of    Street   Eailway   Passengers, 
§§  3557-3601. 

StTBDiv.  1.    In  General,  §§  3557-3560. 

SuBDiv.  2.     In  Boarding  the  Street  Car,  §i  3563-3569. 

SuBDiv.  3.     In  Riding  in  a  Dangerous  Place,  Position,  or  Manner, 

upon  the  Street  Car,  §§  3572-3586. 
SuBWV.  4.     In  Alighting  from  the  Street  Car,  §§  3589-3601. 

Article  I.    Negligence  of  the  Carrier. 

Subdivision  1.    In  General. 

Section  Section 

3475.  Bound  to  the  same  extraordi-     3479.  And  in  respect  of  their  road- 

nary    care    which    the    law  ways. 

puts  upon  other  carriers  of  3480.  And  in  the  selection  of  their 

passengers.  horses. 

3476.  Explanations  of  this  doctrine.  3481.  Whether     this     extraordinary 

3477.  Must  exercise  this   degree   of  care   must   be   exercised   in 

care  in  respect  of  their  ve-  the    conduct    of    their    em- 

hicles.  ploygs. 

3478.  Especially  where  the  cars  are    3482.  Degree  of  care  under  statutes. 

propelled  by  electricity. 
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Section 

3483.  Care   due  to  passengers  who 

are  permitted  to  ride  upon 
platforms. 

3484.  Presumption      of     negligence 

from    the    happening    of    a 
street  railway  accident. 

3485.  Injuries  predicated  upon  the 

speed  of  street  railway  cars 
or  trains. 

3486.  Negligence  of  driver,  gripman, 

etc. 

3487.  Negligence    of    driver,    grip- 

man,    motorman,    etc.,    con- 
tinued. 

3488.  Cases    where   negligence    was 

not  imputed  to  driver,  grip- 
man,  motorman,  etc. 

3489.  Injuries  to  street  railway  pas- 

sengers from  the  sudden  re- 
leasing of  the  brake. 

3490.  Negligence  of  the  conductor  in 

various  respects. 


Section 

3491.  Injuries     in     consequence     of 

street  cars  being  over- 
loaded. 

3492.  Injuries  to  gratuitous  passen- 

gers on  street  cars. 

3493.  Injuries     to     trespassers     on 

street  cars. 

3494.  Injuries  to  male  passengers  in 

consequence  of  yielding 
their  seats  to  women. 

3495.  Injury  to   street  railway  pas- 

senger when  road  is  oper- 
ated by  construction  com- 
pany. 

3496.  Injury   to  passenger   through 

the  concurrent  negligence  of 
his  own  carrier  and  a  third 
person. 

3497.  Treatment   of   passenger   who 

becomes  ill  on  street  car. 

3498.  Statutory    liability    of    street 

railway  companies  for  in- 
juries resulting  in  death. 


§  3475.  Bound  to  the  Same  Extraordinary  Care  which  the  Law 
Puts  upon  Other  Carriers  of  Passengers.^ — Street  railway  companies 
are  common  carriers  of  passengers;^  and,  while  they  are  not  insurers 
of  the  safety  of  their  passengers/  they  are  bound  to  the  same 
extraordinary  care  which  the  law  puts  upon  other  carriers  of  pas- 
sengers,* which  is  the  highest  degree  of  care,  skill,  diligence,  and 


'  This  section  is  cited  in  §§  2535, 
3486,  3491,  3519,  3527. 

'  Spellman  v.  Lincoln  Rapid 
Transit  Co.,  36  Neb.  890;  s.  c.  20  L. 
R.  A.  316;  55  N.  W.  Rep.  270;  Citi- 
zens' Street  R.  Co.  v.  Merl,  134  Ind. 
609;  s.  c.  33  N.  E.  Rep.  1014;  Lincoln 
St.  R.  Co.  V.  McClellan,  54  Neb.  672; 
s.  c.  74  N.  W.  Rep.  1074;  Topeka 
City  R.  Co.  V.  Higgs,  38  Kan.  375. 

°  Conway  v.  Lewiston  &c.  R.  Co., 
87  Me.  283;  s.  c.  2  Am.  &  Eng.  Rail. 
Cas.  (N.  S.)  339;  32  Atl.  Rep.  901 
(not  an  insurer  of  the  safety  of  the 
place  in  the  street  where  a  passen- 
ger alights);  West  Chicago  St.  R. 
Co.  V.  Luka,  72  111.  App.  60;  s.  c.  30 
Chic.  Leg.  N.  82  (the  same  proposi- 
tion). 

■■Citizens'  Street  R.  Co.  v.  Merl, 
134  Ind.  609;  s.  c.  33  N.  E.  Rep. 
1014;  Citizens'  Street  R.  Co.  v.  Twi- 
name.  111  Ind.  587;   s.  c.  13  N.  B. 


Rep.  55 ;  Topeka  City  R.  Co.  v.  Higgs, 
38  Kan.  375;  s.  c.  16  Pac.  Rep.  667; 
Dougherty  v.  Missouri  R.  Co.,  97  Mo. 
647;  s.  c.  8  S.  W.  Rep.  900;  Denver 
Tramway  Co.  v.  Reid,  4  Colo.  App. 
53;  s.  c.  35  Pac.  Rep.  269;  West  Chi- 
cago St.  R.  Co.  V.  Luka,  72  111.  App. 
60;  s.  c.  30  Chic.  Leg.  N.  82;  Scott 
V.  Bergen  County  Traction  Co.,  63 
N.  J.  L.  407;  s.  c.  43  Atl.  Rep.  1060; 
Atlanta  &c.  St.  R.  Co.  v.  Bates,  103 
Ga.  333;  s.  c.  30  S.  E.  Rep.  41; 
Louisville  City  R.  Co.  v.  Weams,  80 
Ky.  420;  Grace  v.  St.  Louis  R.  Co., 
156  Mo.  295;  s.  c.  56  S.  W.  Rep. 
1121  (a  high  degree  of  care,  such  as 
practical  and  skillful  railroad  men 
would  exercise  under  like  circum- 
stances). In  an  action  against  a 
street  railway  for  injuries  caused 
by  suddenly  starting  a  car  on  which 
plaintiff  was  a  passenger,  after  slow- 
ing it  down  to  enable  him  to  alight, 
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foresight  consistent  with  the  practical  conduct  of  their  business;" 
and  they  are  consequently  responsible  for  slight  neglect.^ 

§  3476.  Explanations  of  this  Doctrine. — There  is  no  theoretical 
difference,  though  there  may  be  a  concrete  difference,  owing  to  the 
difference  of  danger  springing  out  of  the  different  modes  of  car- 
riage, in  respect  of  this  rule  of  diligence,  between  carriers  of  pas- 
sengers by  horse  railroads,  and  carriers  of  passengers  by  steam  rail- 


it  is  not  error  to  instruct  that  de- 
fendant's employes  were  chargeable 
with  a  high  degree  of  care,  such  as 
practical  and  skillful  railroad  men 
would  have  exercised  under  like  cir- 
cumstances, though  there  is  no  evi- 
dence showing  what  practical  and 
skillful  railroad  men  would  do  un- 
der such  circumstances:  Grace  v. 
St.  Louis  R.  Co.,  156  Mo.  295;  s.  c. 
56  S.  W.  Rep.  1121. 

"  Various  expressions  as  to  this  de- 
gree of  care  will  be  found  in  Lincoln 
St.  R.  Co.  V.  McClellan,  54  Neb.  672; 
s.  c.  74  N.  W.  Rep.  1074;  Topeka 
City  R.  Co.  V.  Higgs,  38  Kan.  375; 
Citizens'  St.  R.  Co.  v.  Merl,  134  Ind. 
609;  s.  c.  33  N.  E.  Rep.  1014;  Payne 
V.  Spokane  St.  R.  Co.,  15  Wash.  522; 
s.  c.  46  Pac.  Rep.  1054;  Watson  v. 
St.  Paul  City  R.  Co.,  42  Minn.  46; 
s.  c.  43  N.  W.  Rep.  904;  41  Am.  & 
Eng.  Rail.  Cas.  114;  Parker  v.  Metro- 
politan St.  R.  Co.,  69  Mo.  App.  54 
(the  very  highest  degree  of  care  of 
a  very  prudent  person);  Nichols  v. 
Lynn  &c.  R.  Co.,  168  Mass.  528;  s.  c. 
47  N.  B.  Rep.  427  (the  utmost  care, 
consistent  with  the  nature  and  ex- 
tent of  its  business,  to  guard  against 
danger  to  passengers  which  it  can 
reasonably  anticipate) ;  Posch  v. 
Southern  &c.  R.  Co.,  76  Mo.  App. 
601;  s.  c.  2  Mo.  App.  Rep.  10  (a  high 
degree  of  care  such  as  would  be 
exercised  by  very  careful  and  skill- 
ful railroad  employes) ;  Spellman  v. 
Lincoln  Rapid  Transit  Co.,  36  Neb. 
890;  20  L.  R.  A.  316;  55  N.  W.  Rep. 
270  (bound  to  exercise  extraordi- 
nary care,  and  the  utmost  skill,  dili- 
gence, and  human  foresight,  and  are 
liable  for  the  slightest  negligence) ; 
Keegan  v.  Third  Ave.  R.  Co.,  34  App. 
Div.  (N.  Y.)  297;  s.  c.  54  N.  Y.  Supp. 
391  (the  utmost  care  and  diligence 
which  human  skill  and  foresight  can 
suggest  wMle  the  conditions  are 
such  as  to  call  for  that  degree  of 
diligence) ;  Koehne  v.  New  York  &c. 
R.  Co.,  32  App.  Div.  (N.  Y.)  419;  s.  c. 
52  N.  Y.  Supp.  1088  (a  very  high  de- 
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gree  of  care  and  skill,  and  this  rule 
is  not  confined  to  the  maintenance  of 
its  roadbed,  cars,  and  other  appli- 
ances) ;  Zimmer  v.  Third  Ave.  R. 
Co.,  36  App.  Div.  (N.  Y.)  265;  s.  c. 
55  N.  Y.  Supp.  308  (all  the  care  and 
skill  which  human  prudence  and 
foresight  can  suggest) ;  Smedley  v. 
Hestonville  &c.  R.  Co.,  184  Pa.  St. 
620;  s.  c.  42  W.  N.  C.  (Pa.)  169;  9 
Am.  &  Eng.  Rail.  Cas.  (N.  S.)  649 
(more  than  mere  reasonable  care 
and  prudence). 

°  Schneider  v.  Second  Ave.  &c.  R. 
Co.,  39  N.  Y.  St.  Rep.  370;  s.  c.  aff'd 
133  N.  Y.  583 ;  Denver  Tramway  Co. 
V.  Reid,  4  Colo.  App.  53;  s.  c.  35 
Pac.  Rep.  269;  Lincoln  St.  R.  Co.  v. 
McClellan,  54  Neb.  672;  s.  c.  74  N. 
W.  Rep.  1074;  Spellman  v.  Lincoln 
Rapid  Transit  Co.,  36  Neb.  890;  s.  c. 
20  L.  R.  A.  316;  55  N.  W.  Rep.  270 
(liable  for  the  slightest  negligence). 
An  instruction  has  been  held  er- 
roneous which  told  the  jury  that  the 
defendant  street  railway  company 
was  bound,  "as  far  as  human  fore- 
sight and  care  would  enable  it,  to 
carry  the  plaintiff  in  safety," — the 
measure  of  care,  according  to  the 
view  of  the  court,  being  "the  utmost 
care  and  skill  which  prudent  men 
are  accustomed  to  use  under  like 
circumstances:"  Louisville  City  R. 
Co.  V.  Weams,  80  Ky.  420.  An  in- 
struction telling  the  jury  that  if  a 
passenger  on  a  street  car  was  in- 
jured by  a  sudden  and  violent  start- 
ing of  the  car,  the  burden  of  proof 
is  on  the  carrier  to  prove  to  the 
satisfaction  of  the  jury  that  the  in- 
jury was  caused  by  something  not 
under  its  control,  and  that  the  ut- 
most human  foresight,  knowledge, 
skill,  and  care  could  not  have  pre- 
vented the  injury, — has  been  held 
to  state  the  case  too  broadly  as  to 
the  degree  of  care  required :  Dough- 
erty V.  Missouri  R.  Co.,  97  Mo.  667; 
s.  c.  8  S.  W.  Rep.  900;  11  S.  W.  Rep. 
251. 
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roads:  both  bind  themselves  to  carry  safely  those  whom  they  take 
into  their  coaches,  so  far  as  human  care  or  foresight  will  go.''  It  is 
well  reasoned  that  steam  cars  may  require  greater  care  than  street 
cars  in  their  management,  and  greater  caution  in  their  operation; 
but  the  passengers  are  entitled  to  the  highest  possible  degree  of 
caution  applicable  to  the  particular  mode  of  transit.  Therefore, 
passengers  on  street  cars  have  the  legal  right  to  insist  that  they  shall 
be  managed  and  operated  with  all  possible  skill,  care,  and  foresight 
which,  from  their  nature,  is  applicable  to  such  cars.**  It  is  said  that 
the  expression  "all  possiile  skill  and  care,"  when  applied  to  this  sub- 
ject, means  that  every  reasonable  precaution,  in  the  management  and 
operation  of  the  street  cars,  be  used  to  prevent  injuries  to  passengers ; 
that  it  means  good  tracks,  safe  cars,  experienced  drivers,  careful  man- 
agement, and  judicious  operation  in  every  respect;  and  that  the  ex- 
pression "all  possible  foresight"  means  no  more  than  this:  it  means 
anticipation,  if  not  the  knowledge,  that  the  operation  of  street  cars 
will  result  in  danger  to  passengers,  and  that  some  action  will  be 
required  to  avert  such  danger;  and  it  calls  for  a  provident  care  to 
guard  against  the  same, — a  wise  forethought  and  a  prudent  pre- 
vision that  will  avert  the  threatened  evil,  so  far  as  human  thought 
and  action  can  do  so.' 

§  3477.  Must  Exercise  this  Degree  of  Care  in  Respect  of  their 
Vehicles. — Like  other  common  carriers  of  passengers,^"  street  rail- 
way companies  are  bound  to  exercise  the  extraordinary  measure  of 
care  spoken  of  in  a  preceding  section,^^  to  the  end  that  their  vehicles 
shall  be  safe  and  in  good  order.  A  street  railway  company  whose 
cars  are  operated  by  an  underground  cable,  stands  under  the  duty  of 
supplying  suitable  grips  and  brakes,  and  of  keeping  them  in  good 
repair;  and,  in  the  discharge  of  this  duty,  it  is  bound  to  anticipate 
and  take  into  consideration  such  conditions  of  weather  as  may  be 
reasonably  expected  in  the  particular  climate. ^^     So,  an  electric  street 

'Wynn  v.  Central  Park  &c.  Co.,  38  Co.,  114  Mo.  94;  s.  c.  20  S.  W.  Rep. 
N.  Y.  St.  Rep.  181;  s.  c.  rev'd  on  the  93  (but  judgment  for  plaintiff  re- 
facts,  133  N.  Y.  575.  See,  also,  versed  for  misconduct  of  jury  in  re- 
Stierle  v.  Union  R.  Co.,  13  Misc.  (N.  turning  a  quotient  verdict).  It  has 
Y.)  134;  s.  c.  34  N.  Y.  Supp.  185.  been  held  that  a  street  railway  com- 

'  Topeka  City  R.  Co.  v.  Higgs,  38  pany  is  liable  to  a  passenger  riding 

Kan.  375;  Citizens'  Street  R.  Co.  v.  on  an  open  car,  who  is  injured  by 

Twiname,  111  Ind.  587;   s.  c.  13  N.  tripping   and    being    thrown    down 

E.  Rep.  55;   Dougherty  v.  Missouri  while  alighting  in  consequence  of  a 

R.  Co.,  97  Mo.  647;  s.  c.  8  S.  W.  Rep.  wheel     tax     or     guard,     ■projecting 

900;  11  S.  W.  Rep.  251.  through  the  floor,  although  the  pas- 

» Topeka  City  R.  Co.  v.  Higgs,  38  senger  knew  that  it  so  projected: 

Kan.  375;  s.  c.  16  Pac.  Rep.  667.  Chase  v.  Jamestown  &c.  Co.,  38  N. 

^'Ante,  §  2785,  et  seq.  Y.  St.  Rep.  954;  s.  c.  aff'd  133  N.  Y. 


"Ante,  §  3475.  619. 

"  Sharp  V.  Kansas  City  Cable  R. 
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railway  company  is  liable  for  injuries  to  a  passenger  from  an  electric 
shock  received  while  passing  from  one  car  to  another,  by  grasping  a 
hand  rail  charged  with  electricity,  because  of  imperfect  insulation, 
where  it  has  ready  means  of  ascertaining  the  escape  of  electricity 
from  the  works  of  the  car,  and  where  the  passenger  is  free  from  con- 
tributory negligence.^'  In  the  discharge  of  this  duty,  it  is  bound  so  to 
construct  its  cars  as  to  make  them  safe  for  children  of  tender  years,  as 
well  as  for  adults;^*  and  where  a  child,  riding  upon  an  open  car,  fell 
out  of  the  car  through  an  opening  between  the  seat  and  the  outside 
guard  rail,  it  was  held  that  the  question  whether  the  company  had 
discharged  this  duty  was  for  the  jwry}^  It  must,  under  this  rule, 
be  diligent  in  so  equipping  its  cars  with  guards  and  safety  appliances 
that  a  passenger  may  not  be  injured  in  alighting  while  the  car  is  in 
motion ;  provided  it  is  not  negligence  for  the  passenger  to  attempt  to 
get  off  the  moving  car  under  the  particular  circumstances.^"  A 
street  railway  company  need  not,  however,  provide  its  car  with  "all 
known  and  approved  machinery  necessary  to  protect  its  passengers 
from  injury,"  but  it  is  sufficient  if  it  has  all  approved  appliances  that 
are  in  general  use  and  which  are  necessary  for  the  safety  of  passen- 
gers.^'^  Here,  as  in  other  cases,'^^  the  happening  of  an  accident  to 
a  passenger,  produced  by  a  defect  in  the  vehicle  of  the  carrier,  is 
prima  facie  evidence  of  negligence,  which  puts  the  burden  of  ex- 
plaining or  justifying  itself  upon  the  company, — in  other  words, 
which  takes  the  question  of  its  negligence  to  the  jury.  This  does  not 
mean  that  the  question  is  to  go  to  the  jury  where  the  alleged  defect 
was  of  such  a  character  that  no  accident  to  a  passenger  could  proceed 
from  it  while  he  himself  was  in  the  exercise  of  ordinary  care.  It  was 
accordingly  held  error  to  submit  to  the  jury  the  question  of  the  neg- 
ligence of  a  street  railway  company  in  adopting  a  car  of  a  certain 
construction,  when  siich  construction  could  cause  the  injuries  com- 
plained of  only  in  case  the  plaintiff  attempted  to  alight  from  the  car 
while  in  motion,  or  in  case  the  car  was  started  while  he  was  at- 
tempting to  alight. ^^ 

"  Burt  v.   Douglas  County  Street  "  Ante,  §  2722,  et  seq. 

R.  Co.,  83  Wis.  229;  s.  c.  18  L.  R.  A.  "  Werbowlsky  v.  Ft.  "Wayne  &c.  R. 

479;  53  N.  W.  Rep.  447.  Co.,  86  Mich.  236;  s.  c.  48  N.  W.  Rep. 

"Metropolitan   R.   Co.   v.   Falvey,  1097.     Where  the  plaintiff  was  in- 

5  App.  (D.  C.)  176;  s.  c.  23  Wash.  L.  jured  by  being  thrown  from  a  street 

Rep.  53.  car  which  left  the  track  while  going 

1=  Metropolitan   R.   Co.   v.   Falvey,  around  a  curve  at  a  prohibited  rate 

supra.  of  speed,  the  flange  of  the  car  wheel 

^»  North    Chicago    &c.    R.    Co.    v.  breaking,   and  the  defendant's  wit- 

Wrixon,  51  111.  App.  307;   s.  c.  aff'd  nesses  testified  that  a  perfect  wheel 

150  111.  532.  would  safely  support  a  similar  car, 

"  Witsell  V.  West  Asheville  &c.  R.  running  at  a  much  greater  speed,— 

Co.,  120  N.  C.  557;  s.  c.  27  S.  E.  Rep.  it  was  held,  that  it  was  not  error  to 

125.  submit  to  the  jury  the  question  of 
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§  3478.    Especially  where  the  Cars  are  Propelled  by  Electricity. — 

It  is  notorious  that  railway  cars  propelled  hy  electricity  have  been  more 
fruitful  of  accidents  to  passengers  than  those  propelled  by  horse 
power  or  by  underground  cables.  It  is  therefore  plain  that  a  car- 
rier of  passengers  by  means  of  street  cars  operated  by  electricitj'^,  is 
hound  to  the  same  extraordinary  care,  and  liable  for  the  same  slighi 
neglect,  in  the  operation  of  his  cars  so  as  to  avoid  injury  to  pas- 
sengers, that  the  law  puts  upon  other  carriers  of  passengers.^" 
This  doctrine  has  been  emphasized  in  a  ease  where  a  passenger  was 
injured  by  a  shock  of  electricity  while  swinging  from  one  car  to 
another  by  handles  used  for  that  purpose,  which  were  defectively 
insulated,  notwithstanding  the  fact  that  the  company  had  the  means 
of  readily  detecting  the  escape  of  electricity.^^  It  is  illustrated  by 
another  case,  where  it  was  held  that  the  fact  that  a  passenger  re- 
ceived an  injury  from  a  shock  of  electricity,  the  car  being  so  charged 
with  electricity  as  to  injure  a  person  coming  in  contact  with  any 
portion  of  it,  if  not  exhibiting  negligence  per  se,  made  out  a  prima 
facie  case  of  negligence,  casting  upon  the  company  the  burden  of 
explanation  and  defenst.^^  It  has  been  held  that  an  injury  to  a  pas- 
senger on  a  trolley  car  by  contact  with  a  trolley  wire  charged  with 
electricity,  which  breaks  and  falls  over  the  rear  end  of  the  car,  does 
not  render  the  carrier  liable  if  the  accident  was  caused  solely  by  a 
hidden  or  latent  defect  in  the  wire,  which  could  not  have  been  dis- 
covered or  detected  by  any  reasonable  examination,  unless  the  car- 
rier has  been  in  some  way  negligent  in  respect  to  the  danger  of 
such  an  accident.  ^^  While  one  court  has  said  that  a  company  operat- 
ing an  electric  street  railway  will  be  held  to  the  exercise  of  a  higher 
degree  of  care  toward  passengers  than  that  required  in  the  case  of 
a  horse  railroad  company,^* — yet  this  obviously  intends  no  more  than 

whether  or  not  the  excessive  speed  Co.,  83  Wis.  229;   s.  c.  18  L.  R.  A. 

was  the  proximate  cause  of  the  in-  479. 

jury:      Johnsen  v.  Oalcland  &c.  R.        ^^  Denver  Tramway  Co.  v.  Reid,  4 

Co.,  127  Cal.  608;   s.  c.  60  Pac.  Rep.  Colo.  App.  53. 

170.    The   failure   of   a   street   car        ^^  Baltimore  &c.  R.  Co.  v.  Nugent, 

company  to  provide  its  cars  with  a  86  Md.  349;   s.  c.  38  Atl.  Rep.  779; 

safety  device  ( a  fender  between  cars  39  L.  R.  A.  161.    That  an  electric 

to  catch  one  falling  between  them)  railway  company  is  not  negligent  in 

designed  solely  for  the  protection  of  the  construction  of  a  car  because  a 

passengers    and    employes,    is    not  bolt  used  to  fasten  the  step  projects 

available  to  one  standing  in  neither  underneath   so  that  it  scrapes  the 

of  such  relations,  but  who  is  a  mere  leg  of  a  passenger  who  falls  from 

trespasser:     Schepers  v.  Union  De-  the  platform, — see  Posten  v.  Denver 

pot  R.  Co.,  126  Mo.  665;  s.  c.  29  S.  &c.  Tramway  Co.,  11  Colo.  App.  187- 

W.  Rep.  712.  s.  c.  53  Pac.  Rep.  391. 

*■  Denver  Tramway  Co.  v.  Reid,  4        ^  Cogswell  v.  West  Street  &c.  Elec- 

Colo.  App.  53;  s.  c.  35  Pac.  Rep.  269.  trie  R.  Co.,  5  Wash.  46;  s.  c.  52  Am. 

*^Burt  V.  Douglas  County  St.  R.  &  Eng.  Rail.  Cas.  500;  7  Am.  Rail.  & 

Corp-  Rep.  48;  31  Pac.  Rep.  411. 

859 


3  Thorn  p.  Neg.J         carriers  of  passengers. 

to  emphasize  the  well-known  fact  that  this  mode  of  transit  is  more 
dangerous  than  that  by  horse  power,  and  that  consequently  a  more 
exact  and  constant  vigilance  is  required  in  operating  electric  railways, 
to  prevent  injuries  to  passengers,  than  in  operating  horse  railways. 

§  3479.  And  in  Respect  of  their  Roadways. — Street  railway  car- 
riers of  passengers  stand  under  the  same  degree  of  diligence  in  respect 
of  the  safety  of  their  roadways;  and,  therefore,  passengers  entering 
the  cars  of  such  companies  may  rightfully  presume  that  all  proper 
precautions  for  their  safety  have  been  taken.^^  No  theory  as  to  the 
exact  degree  of  care  which  the  law  puts  upon  a  carrier  of  passen- 
gers will  make  him  liable  for  injuries  which  happen  to  his  passen- 
ger proceeding  from  something  external  to  his  roadway  and  car- 
riage, and  wholly  beyond  his  power  of  inspection  or  control.^" 
It  has  therefore  been  held  that  a  street  railway  company  is  not  liable 
for  injury  to  a  passenger  caused  by  iron  falling  from  a  canal  bridge 
belonging  to  the  State,  and  over  which  the  railroad  company  has 
no  control,  but  which  it  is  necessary  to  cross  on  its  route,  if  the 
company  has  not  been  guilty  of  negligence  in  failing  to  discover  the 
defect.^'  The  fact  of  an  undulating  motion  of  a  street  car  which  is 
not  shown  to  be  unusual  or  extraordinary,  does  not  show  negligence 
on  the  part  of  the  carrier  in  respect  to  the  condition  of  the  tracks.''* 
Evidence  of  negligence  has  been  discovered  in  the  fact  of  permitting 
a  street  railway  passenger,  without  warning,  to  stand  on  the  foot- 
board of  a  car,  while  crossing  a  viaduct,  on  which  are  posts  stand- 
ing so  near  the  track  as  to  strike  one  who  is  riding  on  the  footboard 

^"^ Citizens'  St.  R.  Co.  v.  Twiname,  "Ante,  §  2757. 

Ill  Ind.  587;  s.  c.  13  N.  E.  Rep.  55;  =' Birmingham   v.   Rochester   City 

10  West.  Rep.  824.    For  such  a  com-  &c.  R.  Co.,  137  N.  Y.  13;  s.  c.  18  L.  R. 

pany  to  make  excavations  between  A.  764;  49  N.  Y.  St.  Rep.  888;  32  N. 

and  at  the  sides  of  its  tracks,  so  as  B.  Rep.   995;    7  Am.  Rail.  &  Corp. 

to  render  them  unable  to  support  its  Rep.  513. 

cars,  and  then,  against  warning  and  ^  Baltimore  &c.  Road  v.  Cason,  72 
advice,  to  drive  Its  cars  thereon,  Md.  377;  s.  c.  20  Atl.  Rep.  113. 
so  as  to  Injure  passengers  within.  Where  the  complaint,  in  an  action 
has  been  held  conclusive  evidence  against  a  street  railway  company 
of  negligence:  Daub  v.  Yonkers  R.  for  an  injury  resulting  from  the  de- 
Co.,  69  Hun  (N.  Y.)  138;  s.  c.  52  N.  fective  condition  of  a  certain  part 
Y.  St.  Rep.  527;  23  N.  Y.  Supp.  268.  of  its  track,  alleged  that  such  road 
But  the  fact  that  such  a  company  was  operated  by  the  defendant  com- 
had  piled  dirt  or  rubbish  on  or  near  pany,  and  the  answer  admitted  the 
its  track,  whereby  a  horse  attached  operation  thereof,  it  was  error  to 
to  one  of  its  cars  became  fright-  dismiss  the  complaint,  because  the 
ened,  and  kicked,  and  Injured  a  pas-  evidence  failed  to  show  that  defend- 
senger  riding  on  the  front  platform  ant  was  prima  facie  liable  for  the 
has  been  held  not  such  negligence  as  defective  condition  of  the  track: 
will  render  the  company  liable  to  Schnell  v.  Metropolitan  St.  R.  Co., 
the  passenger  so  injured:  Noble  v.  64  N.  Y.  Supp.  67. 
St.  Joseph  &c.  Street  R.  Co.,  98  Mich. 
249;  s.  c.  57  N.  W.  Rep.  126. 
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of  a  car,  -unless  he  inclines  his  body  inward  toward  the  car;^®  in 
failing  to  inform  its  passengers,  who  are  about  to  alight,  that  they  can 
not  do  so  in  safety,  where  the  company  has  been  unable  to  maintain 
its  roadbed  in  a  safe  condition  for  passengers  to  step  on,  in  conse- 
quence of  the  action  of  the  city  authorities  in  lowering  the  grade  of  the 
street;'"  and  in  failing  to  warn  passengers  or  to  give  them  any  direc- 
tions, by  reason  of  which,  in  alighting,  they  step  into  an  excavation 
beside  which  the  car  has  stopped  after  dark.^^ 

§  3480.  And  in  the  Selection  of  their  Horses. — A  compliance  with 
the  same  principle  manifestly  demands  the  exercise,  on  the  part  of  a 
horse  railway  company,  of  the  same  high  degree  of  care  in  the  selec- 
tion of  the  horses  which  are  to  draw  its  cars,  to  the  end  that  they  be 
tractable  and  road  wise.  But  according  to  one  court,  it  is  the  duty 
of  a  horse  railway  company  to  use  reasonable  care  in  selecting  its 
horses,  and  it  is  bound  to  know  that  want  of  such  care  may  result  in 
injury  to  its  passengers,  and  is  bound  to  take  reasonable  steps  to 
ascertain  whether  the  horses  are  safe  for  such  use.'^ 

§  3481.  Whether  this  Extraordinary  Care  must  be  Exercised  in  the 
Conduct  of  their  Employes.^' — The  obligation  of  exercising  this  de- 
gree of  care  manifestly  extends  to  the  operation  of  the  road  and 
vehicles  of  the  street  railway  carrier,  by  its  own  servants  and  agents;^* 
and  the  failure  to  employ  in  the  operation  of  its  cars  the  highest 
practicable  degree  of  care,  skill,  prudence  and  foresight,  whereby  a 
passenger  is  injured,  will  render  the  company  liable  to  pay  damages 
to  the  passenger.  So  far  as  the  writer  knows,  this  principle  is  dis- 
puted in  one  jurisdiction  only, — a  jurisdiction  whose  decisions  on 
questions  of  railway  negligence,  the  writer  feels  bound  to  say,  are 

"» West    Chicago    St.    R.    Co.    v.  port  a  verdict  finding  tlie  defendant 

Marks,  82  III.  App.  185.  guilty  of  negligence:    Gray  v.  Roch- 

»°  Flack  V.  Nassau  Blec.  R.  Co.,  41  ester  City  &c.  R.   Co.,  40  N.  Y.  St 

App.  Div.  (N.  Y.)  399;  s.  c.  58  N.  Y.  Rep.  715;  s.  c.  61  Hun   (N.  Y.)  212; 

Supp.  839.  15  N.  Y.  Supp.  927. 

=1  Richmond  City  R.  Co.  v.  Scott,  »^  Noble  v.  St.  Joseph  &c.  R.  Co., 

86  Va.  902;   s.  c.  11  S.  E.  Rep.  404;  98   Mich.   249;    s.   c.   57  N.  W.   Rep. 

14  Va.  L.  J.  273.    Where  the  passen-  157.     In    Michigan,    it    seems    that 

ger  was  injured  by  being  struck  by  carriers  of  passengers  are  held  only 

another  car  of  the  defendant  on  a  to    the    degree    of    care    which    is 

parallel  track  going  in  the  opposite  termed  "reasonable  care."    The  lack 

direction,  evidence  to  the  effect  that  of  "reasonable  care"   in  the  above 

the  defendant's  tracks  were  nearer  case  was  predicated  upon  the  selec- 

together  than  at  other  places,  and  tion  of  horses  which  were  of  a  vi- 

so  inclined  toward  each  other  as  to  cious  disposition. 

make  the  position  of  persons  riding  ^=  This  section  is  cited  in  §  2748. 

upon  a  step  at  the  side  of  the  car  "Ante,   §§  2723,  2748,  latter  por- 

more  dangerous  than  elsewhere  on  tion. 
the  road, — was  held  suflScient  to  sup- 
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very  unsafe  guides  for  other  courts  to  follow.  In  that  jurisdiction, 
the  doctrine  has  recently  been  put  forward  that  the  obligation  of 
carriers  of  passengers  to  exercise  the  highest  degree  of  care  which 
human  prudence  and  foresight  can  suggest,  exists  only  with  respect 
to  roadbed,  machinery,  cars,  etc.,  and  not  with  respect  to  the  use 
of  them;^^  and,  consequently,  that  the  driver  of  a  street  car  is  re- 
quired to  exercise  in  behalf  of  the  company  only  such  skill  and  care 
as  would  be  required  of  an  ordinarily  careful  and  prudent  man, 
while  attempting  to  switch  his  ear  from  one  track  to  another,  in 
order  to  cross  a  bridge. ^° 

§  3482.  Degree  of  Care  under  Statutes. — Street  railroad  companies 
are  "carriers  of  passengers"  within  the  meaning  of  a  statute  which 
provides  that  "a  carrier  of  passengers  is  bound  to  extraordinary  dili- 
gence on  behalf  of  himself  and  his  agents  to  protect  the  lives  and 
persons  of  his  passengers,"  etc.^^  Whether  or  not,  under  the  statute, 
they  should  provide  a  conductor  or  other  servant  in  addition  to  the 
driver  on  each  of  their  cars,  to  protect  their  passengers,  is  a  ques- 
tion of  fact  for  the  jury.^*  By  a  statute  in  JSTew  York,  owners  of  car- 
riages running  upon  the  highway  for  the  conveyance  of  passen- 
gers are  liable  for  all  injuries  done  by  a  driver  while  driving  such 
carriage,  whether  the  act  was  willful  or  negligent.^*  And  by  the 
same  act  a  "carriage,"  as  there  used,  is  declared  to  include  stage- 
coaches, wagons,  carts,  sleighs,  sleds,  and  every  other  carriage  or  vehicle 
used  for  the  transportation  of  persons  and  goods,  or  either.^"  And 
while  it  is  very  doubtful  whether  a  street  car  is  within  the  meaning 
of  the  act,  certainly  a  conductor  of  such  a  car  is  not  the  driver  of  a 
carriage  as  contemplated  by  the  statute.*^ 

§  3483.  Care  due  to  Passengers  who  are  Permitted  to  Ride  upon 
Platforms. — A  street  railway  company  which,  after  accepting  fare 

"'Stierle  v.  Union  R.  Co.,  156  N.  =»Rev.  Stat.  N.  Y.  (2d  ed.),  p.  696, 

Y.  70;  s.  c.  50  N.  E.  Rep. -419;  aff'g  §  6. 

s.  c.  13  Misc.  (N.  Y.)  134;  rehearing  "Id.,  §  7. 

denied  in  156  N.  Y.  656;  s.  c.  50  N.  ^^  Isaacs  v.  Third  Avenue  R.  Co., 

B.  Rep.  834.  47  N.  Y.  122.    In  this  case  a  passen- 

^  Stierle  v.  Union  R.  Co.,  supra.  ger  was  ejected  with  violence  from 

"  Code  Ga.  1873,  §  2067.  a  street  car  by  the  conductor,  and  it 

^  Holly  V.  Atlanta  Street  R.  Co.,  was  held  that  there  could  be  no  re- 

61   Ga.    215;    s.   c.   7   Reporter   460.  covery  because  the  act  was  willful 

See  Chicago  City  R.  Co.  v.  Munford,  and  wanton,  and  hence  not  within 

21  Alb.  L.  J.   214;    Citizens'   Street  the  scope  of  his  authority.    Compare 

R.  Co.  v.  Carey,  56  Ind.  396;  Heston-  with   this   wretched   and   overruled 

ville  &c.  R.  Co.  V.  Connell,  88  Pa.  St.  decision,  Hoffman  v.  New  York  &c. 

520;   s.  c.  6  W.  N.  C.   (Pa.)   514;   8  R.    Co.,    87    N.    Y.    25;    Stewart   v. 

Cent.  L.  J.  306.  Brooklyn  &c.  R.  Co.,  90  N.  Y.  588. 

863 


STREET    RAILWAY    CARRIERS.  [2d  Ed, 

from  a  passenger,  permits  him  to  stand  upon  the  platform  of  a 
crowded  car,  is  bound  to  exercise  reasonable  care  to  the  end  of  not 
subjecting  him  to  unnecessary  danger,  in  view  of  his  exposed  situa- 
tion/' It  must,  for  example,  so  moderate  the  speed  of  its  car  as 
not  to  incur  the  risk  of  throwing  the  passenger  from  the  platform, 
assuming  that  he  exercises  reasonable  care  for  his  own  safety/^  It 
must  take  reasonable  care  that  he  is  not  exposed  to  unnecessary  dan- 
ger in  consequence  of  the  speed  at  which  the  car  is  driven  around 
the  short  curves.^*  It  has  been  held  that  the  questions  whether  a  street 
railway  company  which  permitted  passengers  to  ride  on  the  rear 
platforms  of  its  cars  was  negligent  in  not  protecting  the  platforms 
with  guards  of  sufficient  height  to  prevent  passengers  from  falling, 
and  whether  a  passenger  was  negligent  in  riding  on  the  platform 
without  holding  on  to  the  car  to  support  himself, — are  for  the 
jury.^^ 

§  3484.  Presumption  of  Negligence  from  the  Happening  of  a  Street 
Railway  Accident. — The  rule  obtains  with  reference  to  street  railway 
carriers  of  passengers,  as  well  as  with  reference  to  other  such  car- 
riers,*''  that  proof  of  an  injury  to  a  passenger,  himself  in  the  exer- 
cise of  ordinary  care,  arising  from  something  under  the  control 
of  the  carrier  or  his  servants,  or  from  something  which  it  was  their 
duty,  in  the  exercise  of  the  high  degree  of  care  which  the  law  puts 
upon  them,  to  foresee  and  guard  against, — makes  out  a  prima  facie 
case  of  negligence  against  the  carrier,  which  puts  upon  him  the  bur- 
den of  proving  that  it  took  place  notwithstanding  the  exercise  on  his 
part,  and  on  the  part  of  his  servants  and  agents,  of  the  high  degree 
of  care  already  spoken  of."^  As  already  pointed  out,  proof  of  the 
mere  fact  of  an  accidental  injury,  arising  from  some  obscure  and 

*^  Francisco  v.  Troy  &c.  R.  Co.,  88  *=  Matz  v.  St.  Paul  City  R.  Co.,  52 

Hun  (N.  Y.)  464;  s.  c.  34  N.  Y.  Supp.  Minn.  159;  s.  c.  53  N.  W.  Rep.  1071. 

859;   Reber  v.  Pittsburgh  &c.  Trac-  ''Ante,  §  2754. 

tion  Co.,  179  Pa.   St.  339;    s.  c.  36  "Calumet  &c.  St.  R.  Co.  v.  Jen- 

Atl.  Rep.   245;    Dillon  v.  Forty-Sec-  nings,  83  111.  App.  612;   North  CM- 

ond  St.  R.  Co.,  28  App.  Div.  (N.  Y.)  cago    St.   R.    Co.   v.    Cotton,    41    111. 

404;  s.  c.  51  N.  Y.  Supp.  145.  App.  311;  West  Chicago  St.  R.  Co.  v. 

«  Francisco  v.  Troy  &c.  R.  Co.,  88  Stephens,  66  111.  App.  303;  West  Chi- 

Hun  (N.  Y.)  464;  s.  c.  34  N.  Y.  Supp.  cago  St.  R.  Co.  v.  Kennelly,  66  111. 

859;   Reber  v.  Pittsburgh  &c.  Trac-  App.  244;    s.  c.  1  Chic.  L.  J.  436; 

tion  Co.,  179  Pa.   St.  339;    s.  c.   36  North    Baltimore    Pass.    R.    Co.    v. 

Atl    Rep.  245;   Dillon  v.  Forty-Sec-  Kaskell,  78  Md.  517;  s.  c.  28  Atl.  Rep. 

end  St.  R.  Co.,  28  App.  Div.  (N.  Y.)  410;  Poulson  v.  Nassau  Elec.  R.  Co., 

404;     s.    c.    51    N.    Y.    Supp.    145;  18  App.  Div.  (N.  Y.)  221;  s.  c.  45  N. 

Schaefer  v.  Union  R.  Co.,  29  App.  Y.   Supp.   941;    Clow  v.   Pittsburgh 

Div   (N.  Y.)  261;  s.  c.  51  N.  Y.  Supp.  Traction  Co.,  158  Pa.  St.  410;   s.  c. 

431 "  27  Atl.  Rep.  1004;  Wllkerson  v.  Cor- 

"  Schaefer   v.    Union    R.    Co.,    29  rigan  St.  R.  Co.,  26  Mo.  App.  144. 
App.  Div.  (N.  Y.)  261;  s.  c.  51  N.  Y. 
Supp.  431. 
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uncertain  cause,  received  by  a  passenger  while  on  the  vehicle  of  the 
carrier,  does  not  put  upon  the  carrier  the  burden  of  proving  that  it 
v\^as  not  due  to  his  own  negligence;  the  presumption  does  not  arise 
from  the  abstract  fact  of  an  accident  to  a  passenger;  but  it  arises 
from  a  consideration  of  the  nature  and  quality  of  the  accident;  and 
it  must  appear  that  it  was  such  an  accident  as  does  not,  in  the  usual 
course  of  things,  happen  to  passengers  where  due  care  is  exercised 
on  the  part  of  the  carrier.**  On  clearer  grounds,  the  street  railway 
company  is  not  called  upon  to  show  itself  free  from  negligence,  by 
the  mere  fact  that  a  passenger  was  injured,  when  the  cause  of  the 
accident  is  disclosed,  and  it  clearly  appears  to  be  one  for  which 
the  company  is  not  liable. *°  The  nature  of  this  presumption  is  such 
that  it  arises  in  a  case  where  a  passenger  upon  a  cable  car  is  injured 
through  a  collision  with  another  car,  or  through  a  defect  in  the 
roadway  or  apparatus  of  the  company;''"  where  an  accident  arose 
to  an  electric  car  giving  it  the  appearance  of  being  on  fire,  and  a  girl 
ten  years  old,  riding  thereon,  became  frightened  and  jumped  from 
the  car  and  was  injured  ;^^  where  a  passenger  on  a  street  car  was 
injured  through  a  collision  of  such  car  with  a  freight  car  of  an- 
other company  standing  on  another  track  close  to  that  of  the  carrier 
company,  on  account  of  the  street  car  running  off;^^  where  a  street 
railway  company  left  the  iron  cover  of  a  manhole  in  its  track  pro- 
truding to  such  an  extent  that  a  car,  instead  of  passing  over  it, 
caught  upon  it,  throwing  a  passenger  forward  over  the  dashboard, — 
nor  was  it  material  that  the  company  had  no  notice  of  the  defect ;''' 
where  a  passenger,  riding  on  a  cable  street  car,  was  injured  through 
a  collision  in  a  tunnel  with  another  car  of  the  same  company,  which 

■"  See,  in  support  of  this  in  sub-  ligent,   this  presumption  is  merely 

stance,— McDonald    v.    Montgomery  an  aid  to  the  plaintiff  in  sustaining 

St.   R.   Co.,   110  Ala.   161;    s.   c.   20  the  burden  of  proof,  which  remains 

South.  Rep.  317.  on  him  throughout  the  case:     Kay 

"  Keller  v.  Hestonville  &c.  R.  Co.,  v.  Metropolitan  St.  R.  Co.,  163  N.  Y. 

149  Pa.  St.  65;   s.  c.  1  Pa.  Dist.  R.  447;    s.  c.  57  N.  E.  Rep.  751;   rev'g 

197;  30  W.  N.  C.   (Pa.)  416;   24  Atl.  s.  c.  62  N.  Y.  Supp.  1139. 

Rep.  159.     There  Is  an  untenable  de-  ™  Clow  v.  Pittsburgh  Traction  Co., 

eision  to  the  effect  that,  in  an  action  158  Pa.  St.  410;   s.  c.  27  Atl.  Rep. 

against   a    street   railway^,  gpmpany  1004. 

for  injuries  to  a  passenger  arising  "  Poulson  v.  Nassau  Elec.  R.  Co., 

from  one  car  escaping  the  control  18  App.  Div.  (N.  Y.)  221;  s.  c.  45  N. 

of  its  driver,   sliding  down   an   in-  Y.  Supp.  941   (judgment  dismissing 

cline,  and  colliding  with  another  car  complaint  reversed), 

at  the  bottom,  it  is  error  to  instruct  '^  North  Baltimore  Pass.  R.  Co.  v. 

the  jury  that  the  burden  is  on  the  Kaskell,   78   Md.   517;    s.   c.   28  Atl. 

defendant   to    prove    such    facts   as  Rep.  410. 

will  demonstrate  its  freedom  from  "'  West    Chicago     St.    R.     Co.    v. 

negligence;     since,    while    the    pre-  Stephens,   66   111.  App.  303;    s.  c.  1 

sumption  arising  from  such  an  ac-  Chic.  L.  J.  Wkly.  389. 
cident  is  tbat  the  company  was  neg- 
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"yas  standing  still  where  there  was  a  steep  descent  ;°*  where  a  female 
passenger  was  thrown  from  her  seat  and  injured  by  a  derailment  ;°^ 
and  where  the  driver  of  a  street  car  left  his  horses,  and  they  ran 
away,  derailing  the  car  and  running  it  into  a  bridge.^" 

§  3485.  Injuries  Predicated  upon  the  Speed  of  Street  Railway  Cars 
or  Trains. — As  already  seen,^^  the  general  rule  with  respect  to  steam 
railroads  is  that  the  law  does  not  attempt  to  lay  down  that  any  partic- 
ular rate  of  speed  is  negligent,^**  but  leaves  the  question  to  the  jury 
in  each  case  upon  the  evidence.^'  This  rule  applies  to  street  rail- 
roads, whether  their  cars  are  drawn  by  horses,  or  by  underground 
cables,  or  by  electricity.*"  Evidence  of  negligence  has  been  predi- 
cated upon  the  fact  of  running  an  electric  car  at  such  a  high  rate  of 
speed,  over  an  uneven  track,  that  it  sways  from  side  to  side,  in  con- 
sequence of  which  a  passenger,  who  has  occasion  to  stand  up,  is 
brought  into  contact  with  a  trolley  pole  between  the  two  tracks— 
and  this,  although  such  an  accident  never  happened  before  ;°^  of 
running  down  grade  when  the  track  is  slippery  with  snow,  at  such 
a  high  rate  of  speed  that  the  control  of  the  car  is  lost  after  the  wheels 
are  locked  by  the  brakes  f^  where  the  company  operates  double  tracks. 


'*  North  Chicago  &c.  R.  Co.  v.  Cot- 
ton, 41  111.  App.  311;  s.  c.  affd  140 
111.  486;  29  N.  E.  Rep.  899. 

"Calumet  Elec.  St.  R.  Co.  v.  Jen- 
nings, 83  111.  App.  612. 

"Wilkerson  v.  Corrigan  &c.  St.  R. 
Co.,  26  Mo.  App.  144.  Where  the 
facts  disclosed  by  the  evidence 
raised  a  presumption  of  negligence, 
under  the  rule  of  res  ipsa  loquitur, 
it  was  held  that  an  instruction  to 
the  effect  that  the  defendant  had 
the  burden  of  showing,  such  facts 
as  warranted  the  conclusion  that 
it  exercised  due  care  in  the  con- 
struction of  its  road,  and  in  the 
management  of  its  cars  and  horses 
to  prevent  accident, — was  not  erron- 
eous where  it  was  clear  from  the 
instruction  given  in  connection 
therewith  that  the  court  merely  im- 
posed on  the  defendant  the  duty  of 
overcoming  the  preshmption  of  neg- 
ligence arising  from  the  accident: 
Kay  v.  Metropolitan  St.  R.  Co.,  29 
App.  Div.  (N.  y.)  466;  s.  c.  51  N.  Y. 
Supp.  724. 

"Vol.  II,  §§  1873,  1893;  ante, 
§  2827. 

^  Francisco  v.  Troy  &c.  R.  Co.,  78 
Hun  (N.  Y.)  13;  s.  c.  29  N.  Y.  Supp. 
247;  60  N.  Y.  St.  Rep.  797. 

"Francisco  v.  Troy  &c.  R.  Co.,  88 

VOL.  3  THOMP.  NEG. — 55 


Hun  (N.  Y.)  464;  s.  c.  34  N.  Y.  Supp. 
859;  Reber  v.  Pittsburgh  &c.  Trac- 
tion Co.,  179  Pa.  St.  339;  s.  c.  36  Atl. 
Rep.  245;  Dillon  v.  Forty-Second  St. 
R.  Co.,  28  App.  Div.  (N.  Y.)  404;  s.  c. 
51  N.  Y.  Supp.  145. 

™  For  example,  whether  the  speed 
with  which  a  horse  car  was  being 
driven  contributed  to  the  injury  of  a 
person  on  another  car,  and,  if  so, 
whether  such  speed  constituted  neg- 
ligence,— are  questions  for  the  jury: 
Geitz  V.  Milwaukee  City  R.  Co.,  72 
Wis.  807;  s.  c.  39  N.  W.  Rep.  866.  In 
this  case  the  plaintiff  was  riding  on 
the  footboard  of  an  open  horse  car, 
and  was  struck  by  the  upright  post 
of  another  car  going  in  the  opposite 
direction  and  driven  at  a  high  rate 
of  speed.  The  inside  posts  of  these 
cars,  as  they  stood  alongside  of 
each  other  on  the  double  tracks, 
were  only  twenty-flve  inches  apart. 
Whether  the  street  railway  com- 
pany was  negligent  was  held  to  be  a 
question  for  the  jury:  Geitz  v.  Mil- 
waukee City  R.  Co.,  supra. 

»•  Schmidt  v.  Coney  Island  &c.  R. 
Co.,  26  App.  Div.  (N.  Y.)  391;  s.  c.  49 
N.  Y.  Supp.  777. 

"'  Danville  Street  Car  Co.  v.  Payne 
(Va.),  24  S.  B.  Rep.  904  (no  off. 
rep.). 
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of  discharging  a  passenger  at  a  street  crossing  where  it  is  apparent 
that  he  must  cross  the  tracks,  without  so  controlling  the  speed  of 
the  cars  or  giving  the  passenger  warning  of  their  approach,  as  to 
protect  him  from  injury;"^  of  driving  a  car  at  a  rapid  rate  upon  a 
temporary  turn-out,  while  a  passenger  is  standing  on  the  front  plat- 
form ;"*  and  of  running  a  car,  the  rear  platform  of  which  is  crowded 
with  passengers,  at  the  rate  of  fifteen  or  twenty  miles  an  hour  around 
a  sharp  curve^^ 

§  3486.  Negligence  of  Driver,  Gripman,  etc. — The  high  and  exact 
degree  of  care  which  the  law  puts  upon  street  railway  companies,"" 
in  common  with  other  carriers  of  passengers,"'  must,  so  far  as  the 
propulsion  of  the  car  is  concerned,  be  discharged  for  the  moat  part 
by  the  driver,  the  gripman,  or  the  motorman,  according  to  the  kind 
of  propulsion  employed  by  the  company ;  and  the  law  demands  of  such 
person  a  degree  of  care  and  vigilance  corresponding  with  the  danger 
which  may  accrue  to  passengers  from  his  negligence  in  any  given 
particular.**  Evidence  of  negligence  has  been  discovered  in  the  act 
of  the  driver  of  a  street  car  in  suddenly  applying  the  brake  and 
then  suddenly  releasing  it,  whereby  a  passenger  riding  on  the  front 
platform  was  thrown  over  the  railing  and  under  the  wheels  and 
killed ;"°  in  the  act  of  a  driver  in  driving  his  car  at  an  unusual  rate 
of  speed  on  approaching  a  switch  which  he  knows  to  be  dangerous 
because  liable  to  be  misplaced,  where,  in  consequence  of  its  being 
misplaced,  a  passenger  on  the  car  was  injured;'"  in  the  fact  that 

"'Cincinnati  St.  R.  Co.  v.  Snell,  54'  that  the  rate  of  speed  was  unusual, 

Ohio  St.  197;   s.  c.  32  L.  R.  A.  276;  improper  or  dangerous:     Francisco 

35  Ohio  L.  J.  140;  43  N.  B.  Rep.  207.  v.  Troy  &c.  R.  Co.,  29  N.  Y.  Supp. 

« Dillon    V.    Forty-Second    St.    R.  247;  s.  c.  78  Hun  (N.  Y.)  13;  60  N. 

Co.,  28  App.  Div.   (N.  Y.)  404;  s.  c.  Y.  St.  Rep.  797. 

51  N.  Y.  Supp.  145.  ''Ante,  §  3475. 

"=  Reher   v.    Pittsburgh    &c.    Trac-  "  Ante,  §  2722,  et  seq. 

tion  Co.,  179  Pa.  St.  339;  s.  c.  36  Atl.  ■»  Potts  v.  Chicago  &c.  R.  Co.,  33 

Rep.  245.    Whether  a  street  railway  Fed.   Rep.    610.     It   has   been   held 

company  was  negligent  in  running  that  it  is  negligence  as  matter  of 

an   electric   car   at   a   high   rate   of  law  for  the  driver  of  a  street  car  to 

speed  around  a  sharp  curve,  render-  drive  his  horses  in  clear  daylight,  in 

ing  it  liable  for  injuries  to  a  pas-  disregard  of  warning,  into  an  excor 

senger  from  being  thrown  from  the  vation  which  has  been  made  between 

front  platform  by  reason  of  the  sud-  the  tracks:     Daub  v.  Yonkers  R.  Co., 

den  jerk,  has  been  held  a  question  69  Hun   (N.  Y.)  138;   s.  c.  52  N.  Y. 

for  the  jury:     Francisco  v.  Troy  &c.  St.  Rep.  527;  23  N.  Y.  Supp.  268. 

R.  Co.,  88  Hun  (N.  Y.)  464;  s.  c.  34  ™  Bradley  v.  Second  Ave.  R.  Co., 

N.  Y.  Supp.  859.     There  is  an  untena-  34  App.  Div.  (N.  Y.)  284;  s.  c.  54  N. 

bleholdinsto  the  effect  that  evidence  Y.  Supp.  256;   12  Am.  &  Eng.  Rail. 

that  a  motor  car  rounded  a  curve  at  Cas.  (N.  S.)  184. 

a  high  rate  of  speed,  is  insufficient  ™  Seelig  v.  Metropolitan  St.  R.  Co., 

to  snow  negligence  on  the  part  of  18  Misc.   (N.  Y.)  383;  s.  c.  41  N.  Y. 

the  company,  where  the  car  was  not  Supp.  656. 
derailed,    unless    there    is    evidence 
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the  gripman  of  a  cable  car  failed  to  pay  any  attention  to  the  ringing 
of  the  gong  on  a  fire  truck  and  to  the  warnings  of  bystanders  when 
the  truck  was  approaching  a  street  crossing  over  the  street  railway 
at  a  very  rapid  rate,  in  consequence  of  which  negligence  a  collision 
between  the  car  and  the  truck  occurred,  injuring  a  passenger  ;^^  in 
the  fact  that  an  employe  of  the  company,  when  off  duty,  gave  the 
starting  signal,  as  requested  by  the  conductor  in  charge  of  the  car, 
in  consequence  of  which  a  passenger  was  injured  in  attempting  to 
alight  from  the  car — and  this  without  reference  to  the  question 
whether  or  not  a  custom  existed,  assented  to  by  the  company,  whereby 
employes  of  the  company  when  on  duty  called  for  and  received 
assistance  from  the  employes  who  might  be  off  duty;'''^  where  an 
inexperienced  motorman  was  intrusted  by  the  regular  motorman 
of  an  electric  railway  car  with  its  management,  and,  in  operating  the 
car,  caused  it  to  start  with  a  sudden  jerk,  injuring  a  passenger;^* 
and  also  in  cases  more  fully  stated  in  the  marginal  note.''* 

§  3487.  Negligence  of  Driver,  Gripman,  Motorman,  etc.,  Contin- 
ued.— Street  railway  companies  have  been  held  liable  for  accidents 
in  the  following  cases: — For  an  accident  due  to  the  failure  to  have 


"Parker  v.  Metropolitan  St.  R. 
Co.,  69  Mo.  App.  54. 

"Leavenworth  Blec.  R.  Co.  v.  Cu- 
sick,  60  Kan.  590;  s.  c.  6  Am.  Neg. 
Rep.  282;  57  Pac.  Rep.  519. 

"  Etson  V.  Fort  Wayne  &c.  R.  Co., 
114  Mich.  605;  s.  c.  4  Det.  L.  N.  692; 
72  N.  W.  Rep.  598. 

"In  an  action  hy  a  passenger 
against  a  street  railroad  company 
for  damages  sustained  by  the  pas- 
senger through  a  collision  between 
the  car  and  a  wagon,  it  appeared 
that  the  horse  and  wagon  were  com- 
ing down  the  street  at  right  angles 
with  the  railway,  at  a  rapid  rate 
of  speed,  and  could  not  be  seen 
when  the  car  had  reached  the  line 
of  the  intersecting  street,  at  a  dis- 
tance of  250  feet.  There  was  no 
evidence  that  its  rate  of  speed  in- 
creased before  the  collision,  which 
occurred  just  before  the  car  reached 
the  further  side  of  the  street.  The 
car  might  have  been  stopped  in 
twelve  feet.  It  was  held  that  the 
question  whether  it  would  have 
been  prudent,  under  the  circum- 
stances, for  the  driver  to  stop  the 
car,  ought  to  have  been  submitted 
to  the  jury:  Watkins  v.  Atlantic 
Ave    R.  Co.,   20  Hun    (N.  Y.)   237. 


The  plaintiff  was  a  passenger  on  a 
car  of  a  street  railway  having  but 
one  track,  with  occasional  turn- 
outs. In  turning  out  to  avoid  a  car 
coming  in  the-  other  direction,  the 
car  ran  beyond  the  turn-out,  and  the 
driver  requested  the  plaintiff  to  as- 
sist him  in  pushing  it  back  upon  the 
turn-out.  While  so  engaged  he  was 
injured  by  the  negligence  of  the 
driver  of  the  other  car.  It  was  held 
that  the  railway  company  was  lia- 
ble: Mclntire  St.  R.  Co.  v.  Bolton, 
43  Ohio  St.  224;  s.  c.  54  Am.  Rep. 
803.  The  question  of  master  and 
servant  also  arises  in  this  case.  It 
was  held  that  the  passenger  was  not 
a  volunteer,  and  so  did  not  come 
within  the  fellow-servant  rule.  -  -  - 
A  street  car.  the  driver  of  which 
had  been  ordered  to  hurry  on  and 
receive  no  passengers,  slacked  up  on 
being  signaled  by  A.  Just  as  A 
was  stepping  on,  the  driver  whipped 
up  his  horses,  and  A  was  thrown 
down  and  injured.  There  was  noth- 
ing to  apprise  A  that  the  car  was 
not  to  take  on  passengers.  It  was 
held  that  an  action  against  the  rail- 
road company  was  maintainable: 
Conner  v.  Citizeis'  St.  R.  Co.,  105 
Ind.  62;  s.  c.  55  Am.  Rep.  177. 
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two  men  upon  the  car,  a  conductor  as  well  as  a  motonnan,  where 
the  motorman  went  to  the  rear  end  of  the  car  to  adjust  the  trolley 
and  the  car  escaped  from  his  control  and  rushed  forward,  injuring 
a  passenger  therein ;''°  where  a  motorman  leaves  the  front  of  a  car 
^rithout  shutting  off  the  power,  in  order  to  go  to  the  rear  of  the 
car  to  adjust  the  trolley,  so  that  the  car  escapes  his  control,  injuring 
a  passenger  therein;'"  where  a  gripman  runs  his  car  over  a  much- 
frequented  crossing,  without  giving  any  signal  or  warning  while 
passing  another  car,  and  without  keeping  any  lookout  for  passengers 
alighting  from  the  other  ear,  whereby  a  passenger  so  alighting  is 
run  upon  and  injured  f  where  the  driver  of  a  "bobtail"  car  permits 
a  boy  to  drive  his  car  while  he  is  collecting  fares,  thereby  attract- 
ing and  encouraging  other  boys  to  get  on,  one  of  whom  is  killed  by 
attemptinj^  to  get  oif  at  his  command  while  the  car  is  in  motion.''' 
A  street  railway  company  is  liable  in  damages  to  a  passenger  injured 
in  consequence  of  the  act  of  its  driver  in  leaving  its  horses  unhitched 
during  his  temporary  absence,  so  that,  becoming  frightened,  they 
start  to  run  away,  and  the  passenger,  seated  in  the  vehicle,  attempts 
to  alight  under  an  apprehension  of  danger,  and  falls  and  receives 
personal  injuries.'® 

§  3488.  Cases  where  Negligence  was  not  Imputed  to  Driver,  Grip- 
man,  Motorman,  etc. — Street  railway  companies  have  been  exonerated 
from  the  imputation  of  negligence  predicated  upon  the  conduct  of 
their  drivers,  gripmen,  or  motormen,  in  the  following  cases: — - 
Where  a  passenger  was  injured  while  endeavoring  to  board  a  street 
car,  while  in  motion,  by  way  of  the  front  platform, — the  court  hold- 
ing that  a  street  railway  company  "is  bound  to  see  every  passenger  who 
attempts  to  get  on  its  cars  while  they  are  standing  still,  but  they 
are  not  so  bound  after  the  car  is  in  motion;*"  where  the  driver  of  a 

'"  Redfield  v.  Oakland  &c.  St.  R.  made  to  board  a  moving  street  car 

Co.,  110  Cal.  277;  s.  c.  42  Pac.  Rep.  was  a  safe  place  to  board  a  car  in 

822;  modified  in  tanc,  42  Pac.  Rep.  motion,    and    as   to    how'  a    person 

1063.  should  have  acted  if  he  wanted  to 

™  Redfield   v.   Oakland  &c.   St.   R.  get  on  a  car  at  that  place,  is  imnna- 

Co.,  supra.  terial  and  irrelevant  where  the  gist 

"  Smith  V.  Union  Trunk  Line,  18  of  the  action  is  for  negligence  of  the 

Wash.  351;  s.  c.  51  Pac.  Rep.  400.  motorman  in  suddenly  starting  the 

"  Hestonville  &c.  R.  Co.  v.  Biddle,  car  at  a  high  rate  of  speed,  thereby 

(Pa.),  16  Atl.  Rep.  488  (no  off.  rep.),  causing  plaintiff  to   fall  while   she 

Circumstances  under  which  the  neg-  was  attempting  to  get  on  the  car: 

ligence  of  a  motorman,  in  starting  Woo  Dan  v.  Seattle  Electric  R.  &c. 

an  electric  car  while  a  passenger  was  Co.,  5  Wash.  466;  s.  c.  32  Pac.  Rep. 

attempting  to  board  it  by  the  front  103. 

platform,  presented  a  question  for  "  Texarkana  Street  R.  Co.  v.  Han 

the  jury:    Pfeffer  v.  Buffalo  R.  Co.,  (Tex.  Civ.  App.),  26  S.  W.  Rep.  435. 

4  Misc.  (N.  Y.)  465;  s.  c.  24  N.  Y.  ™ Meriwether  v.  Kansas  City  &c. 
Supp.  490.     Evidence  as  to  whether  R.  Co.,  45  Mo.  App.  528. 

the   place    where   an    attempt   was 
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horse  car  saw  a  runaway  herdie  approaching,  a  short  distance  away, 
and  failed  either  to  stop  his  car  or  to  drive  it  forward  faster,  the 
circumstances  being  such  that  a  prudent  person  would  have  no  reason 
to  think  one  place  on  the  railway  track  safer  than  another;*^  where 
the  driver  of  a  street  car,  on  his  car  approaching  a  street  crossing, 
looked  up  and  down  the  cross  street  to  see  whether  there  were  any 
persons  desiring  to  board  the  car,  and,  in  consequence  of  so  looking, 
did  not  see  a  woman  in  time  t(-'  check  the  speed  of  his  car  and  avoid 
injuring  her,  who  drove  in  her  phaeton  suddenly  upon  the  track 
in  front  of  the  car, — the  conclusion  being  that  a  verdict  for  the 
defendant  should  have  been  directed  f^  where  the  driver  of  a  street  car 
failed  to  bring  the  car  to  a  full  stop  in  order  to  allow  a  young  man  on 
the  street  to  board  the  car,  who  had  signaled  the  driver  to  stop  for  that 
purpose;*^  where  the  driver  of  a  horse  car  whips  his  horse  in  order 
to  start  the  car,  which  is  full  of  passengers,  unless  there  is  some- 
thing unusual  or  immoderate  in  the  manner  in  which  he  does  the 
act.^*  A  street  car  company  is  not  liable  for  the  injury  of  a  pas- 
senger by  being  thrown  from  the  car  by  its  lurching  and  jerhing  in 
going  around  a  curve,  although  the  car  is  running  at  a  high  speed, 
if  the  car  is  run  by  a  cable,  and  it  is  necessary  to  propel  the  car 
around  the  curve  by  momentum  previously  acquired,  and  everything 
is  done  which  human  prudence,  care,  and  foresight  could  suggest  in 
order  to  prevent  injuries  to  passengers.'^ 

§  3489.  Injuries  to  Street  Railway  Passengers  from  the  Sudden 
Releasing  of  the  Brake. — The  sudden  and  negligent  release  of  the 
brake  by  the  driver,  motorman,  or  gripman,  whereby  the  handle  of  it 
flies  around,  striking  a  passenger  in  getting  on,*°  or  off,*^  gives  a  right 

"Hamilton   v.   West  End   St.   R.  49  N.  J.  L.  445;  s.  c.  10  Atl.  Rep.  710; 

Co.,  163  Mass.  199;    s.  c.  39  N.  E.  rev'g  s.  c.  48  N.  J.  L.  401. 

Rep.  1010.  ^Hite  v.  Metropolitan  St.  R.  Co., 

•"Thomas  v.  Citizens'  Pass.  R.  Co.,  130  Mo.  132;  s.  c.  31  S.  W.  Rep.  262. 

132  Pa.  St.  504;   s.  c.  19  Atl.  Rep.  286;  Where  a  car  which  was  gripped  to  a 

25  W.  N.  C.  (Pa.)  399;  47  Phila.  Leg.  cable  ran  upon  a  switch,  and  the 

Int.  223;  20  Pitts.  L.  J.  (N.  S.)  437.  drawing  of  the  cable  in  the  opposite 

»"  Finkeldey  v.  Omnibus  Cable  Co.,  direction  caused  it  to  stop  suddenly, 

114  Cal.  28;  s.  c.  5  Am.  &  Eng.  Rail,  throwing  a  female  passenger  from 

Cas.   (N.  S.)  393;  45  Pac.  Rep.  996.  her  seat  in  the  car  to  the  floor, — ev- 

See,  also,  Moylan  v.  Second  Ave.  R.  idence  that  the  gripman  in  charge 

Co.,  37  N.  Y.  St.  Rep.  871,  where  it  of  the  car  did  not  stop  it  was  insuf- 

was  held  not  negligence  for  a  young  flcient  to  support  a  finding  of  negli- 

man  to  attempt  to  board  a  slowly  gence  in  the  operation  of  the  car: 

moving  car;  but  that  if,  while  so  do-  Hoffman  v.  Third  Ave.  R.  Co.,   61 

ing,  he  is  injured  by  striking  against  N.  Y.  Supp.  590. 

a  truck  at  the  side  of  the  car,  negli-  **  Gilmore  v.  Brooklyn  &c.  R.  Co., 

gence  can  not  be  attributed  to  the  6  App.  Div.  (N.  Y.)  117;  s.  c.  39  N. 

company  because  it  did  not  stop  the  Y.  Supp.  417. 

car  for  him  to  get  on.  "  Nissen   v.   Missouri   R.   Co.,   19 

"May  v.  North  Hudson  &c.  Co.,  Mo.  App.  662. 
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of  action  against  the  company  for  the  injury,  notwithstanding  a  law 
exempting  railway  companies  from  liability  for  injuries  to  passengers 
caused  by  their  getting  off  the  cars  at  the  front  platform.*^ 

§  3490.    Negligence    of   the    Conductor   in    Various    Respects. — 

N"egligenee  has  been  imputed  to  the  conductors  of  street  railway 
cars  in  cases  of  accidents  happening  under  the  following  circum- 
stances:— Where  a  collision  took  place  between  a  street  car  and  a 
hook  and  ladder  truck  which  was  driving  rapidly  on  its  way  to  a 
fire,  in  consequence  of  the  negligence  or  unskillfulness  of  the  con- 
ductor of  the  car;*^  where  a  boy  attempted  to  stand  upon  the  rear 
platform  of  the  car  with  his  foot  upon  the  step,  and  became  dizzy 
at  the  rapid  movement  of  the  car  and  fell  off, — ^the  view  being  that 
the  conductor  was  guilty  of  negligence  in  failing  to  compel  the  boy 
to  go  inside  or  to  stop  the  car  and  put  him  off;'"  where  the  con- 
ductor of  a  trolley  car,  having  carried  a  passenger  beyond  his  desti- 
nation, directed  him  to  walk  back  along  the  track,  although  it  crossed 
a  trestle, — the  view  being  that  the  conductor  was  guilty  of  negligence 
in  giving  the  direction,  and  that,  in  giving  it,  he  acted  as  agent  of 
the  company;'^  where  a  passenger  on  a  street  car,  while  stand- 
ing on  the  platform  or  step  of  the  car,  was  injured  by  a  pass- 
ing cart  loaded  with  planks,  as  the  immediate  cause  of  the  accident 
was  the  want  of  vigilance  of  the  conductor  in  failing  to  stop  the  car, 
as  he  might  have  done,  in  time  to  avoid  the  collision;"^  and  in  the 
case  stated  in  the  marginal  note.°^  On  the  other  hand,  where  a 
boy  eight  years  old  pushed  his  way  upon  the  crowded  platform  of  a 
street  ear,  from  which  he  was  thrown  and  injured,  it  was  reasoned 
that  a  street  car  conductor  is  not  required  to  exercise  critical  skill 
or  judgment  while  in  the  performance  of  his  ordinary  duties  in  a 

"Nissen  v.    Missouri   R.   Co.,   19  ing  that  another   car  was   coming 

Mo.  App.  662.  two    minutes    behind,    stopped    his 

""  Olsen   V.    Citizens'    R.    Co.,    152  car  at  a  curve  where  the  motorman 

Mo.  426;  s.  c.  54  S.  W.  Rep.  470.  of  the  rear  car  could  see  only  150 

""  Jackson  v.  St.  Paul  City  R.  Co.,  feet   ahead,    and,    without   warning 

74  Minn.  48;   s.  c.  5  Am.  Neg.  Rep.  the  approaching  car,  climbed  on  the 

47;   76  N.  W.  Rep.  956   (verdict  for  top  of  his  car  to  adjust  the  trolley, 

plaintiff  sustained).  and   a   collision   occurred.     It   was 

"1  Camden  &c.  R.  Co.  v.  Young,  60  held  that  the  conductor  was  negli- 

N.  J.  L.  193;  s.  c.  37  Atl.  Rep.  1013.  gent:     Blanchette  v.  Holyoke  St.  R. 

°^La    Compagnie    de    Chemin    de  Co.,  175  Mass.  51;  s.  c.  55  N.  B.  Rep. 

Fer  Urbain  de  Montreal  v.  Wilscam,  481.    In  this  case  the  court  properly 

Montreal  L.  Rep.  5  Q.  B.  340.  refused  to  charge  that  the  proximate 

"^  An  electric  railroad  ran  through  cause   of   the   collision   and    of   the 

woods,  on  a  down  grade,  with  fre-  consequent  injury  to  the  passenger, 

quent  curves.    The  tracks  were  slip-  was  the  throwing  off  of  the  trolley: 

pery  from  rain,  so  that  the  brakes  Blanchette  v.   Holyoke   St.  R.   Co., 

would   not  hold   well.     The   trolley  supra. 
having  slipped,  the  conductor,  know- 
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crowded  car,  in  observing  closely  the  capacity  or  intelligence  of  a 
particular  passenger,  but  is  held  only  to  that  degree  of  discrimi- 
nation which  a  reasonable,  prudent,  and  observing  man  would  exer- 
cise under  the  circumstances.  He  is,  however,  bound  to  give  his 
undivided  attention  to  his  business;  and  if  any  person  boards  his 
car  who  is  obviously  incompetent  to  choose  a  place  of  safety,  or  whom 
he  knows,  or  as  an  observant  and  prudent  man  ought  to  know,  to  be 
thus  incompetent,  it  is  his  duty  to  exercise  the  highest  degree  of  care 
and  vigilance,  consistent  with  the  performance  of  his  ordinary  duties, 
for  his  safety.®*  Where  a  female  passenger  was  frightened  by  the 
removal  of  a  drunken  passenger  by  the  conductor  of  the  car,  and 
by  a  slight  battery  of  her  person  which  accidentally  took  place  in 
the  operation,  it  was  held  that  a  knowledge  on  the  part  of  the  con- 
ductor of  her  peculiar  sensitiveness  did  not  increase  the  obligation 
of  the  carrier  toward  her;  although,  in  case  of  a  wrong  toward  her, 
the  carrier  would  be  liable  for  the  actual  consequences,  even  if  the 
effect  would  have  been  less  upon  a  normal  person.^^ 

§  3491.    Injuries  in  Consequence  of  Street  Cars  being  Overloaded. — 

On  well  regulated  street  railways  in  Europe,  when  a  car  is  full,  no 
more  passengers  are  taken  on  board,  but  a  sign  is  displayed  to  indicate 
that  fact."®  It  should  seem  that  the  same  rule  ought  to  prevail  in 
this  country,  though  it  might  be  hard  to  enforce  it,  owing  to  our 
irregular  and  undisciplined  habits.  It  nevertheless  remains  true 
that  it  is  the  general  duty  of  a  street  railroad  company  to  carry  its 
passengers  with  safety,  and  that,  in  the  discharge  of  this  duty,  it 
rests  under  the  obligation  of  the  same  extraordinary  care  which  the 
law  puts  upon  other  carriers  of  passengers."^  From  this  premise  the 
conclusion  justly  follows,  that  such  a  company  will  be  equally  liable 
where  a  passenger  is  injured  without  his  own  fault,  but  through  the 
carelessness  of  the  servants  of  the  company,  whether  in  the  manage- 
ment of  its  cars  or  from  a  defect  therein,  or  in  consequence  of  its 
being  allamed  to  become  overloaded,  or  from  all  these  circumstances 
combined.'^     It  has  been  reasoned  that  if  a  street  railway  company 

"Sandford  v.  Hestonville  &c.  R.  Co.,  77  Minn.  503;  s.  c.  80  N.  W.  Rep. 

Co.,  136  Pa.  St.  84;  s.  c.  20  Atl.  Rep.  638;    West   Chicago    St.    R.    Co.    v. 

799;   citing  PliiladelpMa  &c.  R.  Co.  Johnson,  180  111.  285;  s.  c.  54  N.  E. 

V.  Hassard,  75  Pa.  St.  367.  Rep.  334;  aff'g  s.  c.  77  111.  App.  142; 

"»  Spade  V.  Lynn  &c.  R.  Co.,  172  Topeka  City  R.  Co.  v.  Higgs,  38  Kan. 

Mass.  488;  s.  c.  52  N.  E.  Rep.  747;  375;  s.  c.  16  Pac.  Rep.  667;  Hansen 

43  L.  R.  A.  832;  5  Am.  Neg.  Rep.  367.  v.  North  Jersey  St.  R.  Co.,  64  N.  J.  L. 

""In  France  the  word  "complet"  636;  s.  c.  46  Atl.  Rep.  718;  rev'g  s.  c. 

(full)  is  displayed  in  large  letters.  43  Atl.  Rep.  663;  Norris  v.  Brooklyn 

"Ante,  §  3475.  City  R.   Co.,   4   Misc.    (N.   Y.)    294; 

»» Chicago  &c.  R.  Co.  v.  Young,  62  s.  c.  53  N.  Y.  St.  Rep.  332;  24  N.  Y. 

111.  238;   Ream  v.  St.  Paul  City  R.  Supp.  140;   Griffith  v.  Utica  &c.  R 
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undertakes  to  carry  large  immbers  of  people,  vastly  in  excess  of 
the  seating  and  standing  capacity  of  its  cars,  and  permits  passengers 
to  ride  on  the  platforms,  and  stops  its  cars  in  such  crowded  condition 
that  other  people  may  get  on  them,  and,  because  of  the  crowd,  a 
passenger  who  has  boarded  the  car  before  it  was  crowded  is  pushed 
off  a  platform  and  injured, — the  company  is  guilty  of  negligence.*^ 
Another  court  has  well  reasoned  that  if  a  street  railway  company 
undertakes  to  carry  large  numbers  of  people,  vastly  in  excess  of  the 
seating  capacity  of  its  cars,  and  permits  passengers  to  ride  on  the 
platforms  and  footboards  without  objection,  and  collects  fare  from 
them,  and  stops  its  cars  when  in  such  a  crowded  condition  that  no 
seats  are  attainable,  and  permits  passengers  to  get  upon  them  to 
be  carried  from  place  to  place,  and,  when  the  cars  are  in  such  a 
crowded  condition,  with  passengers  riding  on  the  footboards,  runs 
them  so  near  the  intersection  of  a  switch  with  the  main  track  that 
they  can  not  pass  cars  on  the  switch  without  injury  to  the  passengers, 
— the  company  is  guilty  of  gross  negligence.^""  In  the  view  of  another 
court,  the  rule  that  it  is  the  duty  of  a  railroad  company  to  use  the  high- 
est degree  of  care  and  caution,  consistent  with  the  practical  operation 
of  the  road,  to  provide  for  the  security  and  safety  of  passengers,  applies 
where  a  passenger  on  a  cable  car  is  injured  by  the  sudden  flying  tach-of 
an  iron  brake  lever,  while,  on  account  of  the  crowded  condition  of  the 
car,  he  is  standing  in  the  place  ordinarily  occupied  by  the  gripman 
alone.^"^  So,  if  a  passenger  is  injured  by  being  pushed  and  crowded 
by  the  Jam  of  passengers  in  their  efforts  to  get  off  the  car,  in  conse- 
quence of  the  car,  and  especially  those  parts  of  it  that  are  used  for 
entrance  and  exit,  being  overcrowded, — the  company  may  be  liable 
to  the  injured  passenger,  on  the  ground  that  the  danger  was  one 
which  it  ought  to  have  anticipated  and  employed  care  to  avert.'^"^    An- 

Co.,  43  N.  Y.  St.  Rep.  835;  s.  c.  17  "Reem  v.  St  Paul  City  R.  Co.,  77 
N.  Y.  Supp.  692;  s.  c.  aff'd  137  N.  Y.  Minn.  503;  s.  c.  80  N.  W.  Rep.  638. 
566;  33  N.  B.  Rep.  339.  Another  See  also,  Lelir  v.  Steinway  &c.  R. 
court  has  held  that  it  is  not  negli-  Co.,  118  N.  Y.  556;  s.  c.  23  N.  E.  Rep. 
genoe  per  se  for  a  street  car  com-  889.  So  if,  when  riding  on  a  foot- 
pany  to  permit  one  of  its  cars  to  board  on  account  of  the  crowded 
become  crowded  with  passengers,  so  condition  of  the  car,  it  is  run  so 
that  if  a  passenger,  in  consequence  near  the  intersection  of  a  switch 
of  its  being  so  crowded,  is  pushed  that  he  is  struck  and  injured  by  a 
off  the  platform  while  attempting  to  car  passing  on  another  track:  To- 
alight,  in  consequence  of  a  sudden  peka  City  R.  Co.  v.  Higgs,  38  Kan. 
movement  of  the  crowd  of  passen-  375;  s.  c.  16  Pac.  Rep.  667. 
gers,  he  can  not  recover  damages  '"  Topeka  City  R.  Co.  v.  Higgs,  38 
from  the  company:  Chicago  &c.  R.  Kan.  375;  s.  c.  16  Pac.  Rep.  667. 
Co.  V.  Considine,  50  111.  App.  471.  "'  West  Chicago  St.  R.  Co.  v.  John- 
It  would  seem  that  the  conclusion  son,  180  111.  285;  s.  c.  54  N.  E.  Rep. 
ought  to  have  been  exactly  the  re-  334;  aff'g  s.  c.  77  111.  App.  142. 
verse.  As  to  negligence  in  overload-  "^  Hansen  v.  North  Jersey  St.  R. 
ing  stagecoaches,  see  post,  i§  3637,  Co.,  64  N.  J.  L.  686;  s.  c.  46  Atl. 
3639.  Rep.  718;  rev'g  s.  c.  43  Atl.  Rep.  663. 
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other  authoritative  court  has  held  that  whether  a  street  railway 
company  was  guilty  of  negligence  in  carrying  so  many  passengers 
upon  its  car  that  they  could  not  all  stand  therein,  and  in  allowing 
l;oth  platforms  and  steps  to  become  filled,  without  any  attempt  of  the 
driver  or  conductor  to  prevent  the  car  being  overloaded,  and  whether 
such  negligence  caused  injuries  to  one  standing  within  the  car  who 
was  hurt,  when  the  car  left  the  track,  by  other  passengers  falling 
against  her, — are  questions  for  the  jury}°^ 

§  3492.  Injuries  to  Gratuitous  Passengers  on  Street  Cars.^°* — 
On  principles  already  considered,^"^  a  street  railway  company  is  bound 
to  exercise  the  same  care  for  the  protection  of  a  gratuitous  passenger 
as  in  the  case  of  a  passenger  for  hire.  A  street  railway  company, 
it  has  been  held,  is  bound  to  exercise  the  same  care  towards  a  small 
hoy  who  becomes  a  free  passenger  on  one  of  its  cars  by  the  driver's 
consent,  as  towards  other  passengers. ^"^  But  the  circumstances  at- 
tending the  presence  of  the  person  on  the  car  must  be  such  as  to  put 
him  in  the  category  of  passengers,  and  not  in  the  category  of  tres- 
passers. If  the  person,  although  not  an  adult,  is  a  mere  trespasser  on 
the  car,  attempting  to  "steal  a  ride,"  without  paying  fare,  then, 
as  already  explained,^"'  the  rule  is  that  the  railway  company  owes 
him  no  duty  of  providing  specially  for  his  safety,  but  merely  stands 
under  the  duty  of  (1)  not  being  guilty  of  negligence  special  as  to  him, 
which  means  (3)  the  duty  of  exercising  ordinary  or  reasonable 
care  for  his  safety  when  doing  any  act  with  special  reference  to  him ; 
or  (3)  according  to  another  theory,^"*  of  refraining  from  inflicting 
upon  him  wanton,  willful  or  intentional  injuries.  If,  in  addition  to 
this,-  the  contributory  negligence  of  the  trespasser  supervenes,  all 
hope  of  turning  his  own  negligence  and  unlawful  act  into  a  right 
of  action  against  the  street  railway  company,  is  delusive.^"*     On 

"'Griffith  V.  Utica  &c.  R.  Co.,  43  (N.  Y.)   294;   s.  c.  53  N.  Y.  St.  Rep. 

N.  Y.   St.  Rep.  835;    s.  c.   17  N.  Y.  332;  24  N.  Y.  Supp.  140. 

Supp.  692;  s.  c.  aff'd  137  N.  Y.  566;  '"This  section  is  cited  in  §  3495. 

33   N.   E.   Rep.   339.     The   questions  ^"^  Ante,  §§  2617,  2646. 

whether  a  street  car  company  was  "°  Buck  v.  People's  &c.  R.  Co.,  108 

negligent    in    allowing    more    than  Mo.  179;  s.  c.  18  S.  W.  Rep.  1090. 

twenty-five  people  to  ride  upon  the  ^^  Ante,  §  3302,  et  seq. 

rear  platform  of  a  street  car  which  ^°' Ante,  §  3307. 

had  heen  used  for  more  than  twelve  '™  For  example,  a  street  railway 

years,  and  whether  the  platform  was  company  was  not  liable  for  the  death 

insecure   and   known    by   the    com-  of  a  seven-year-old  boy  caused  by 

pany  to  be  so,  were  held  to  have  his  falling  from  a  car,  on  which  he 

been  properly  submitted  to  the  jury  was     riding     without     permission, 

in  an  action  for  injuries  caused  by  while     voluntarily     attempting     to 

the  breaking  of  the  platform:     Nor-  alight  while  the  car  was  moving: 

rls  V.  Brooklyn  City  R.  Co.,  4  Misc.  Brightman  v.  Union  St.  R.  Co.,  167 

Mass.  11";  s.  c.  44  N.  B.  Rep.  IPpi^ 
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the  other  hand,  as  already  seen,  the  conductor  is  master  of  the  car 
or  train,  and  it  is  his  office  to  determine  who  shall  and  who  shall 
not  ride  thereon ;  and  if  he  makes  his  decision  in  favor  of  a  particular 
person,  that  decision  converts  him  into  a  passenger  and  entitles  him  to 
the  protection  which  is  due  from  a  carrier  to  his  passenger.  It  is 
enough  that  he  is  able  to  pay  fare  when  it  is  demanded  of  him,  or  that 
the  conductor  waives  the  payment  of  fare:  he  is  a  passenger;  and 
whether  he  is  a  passenger  for  hire,  or  a  gratuitous  passenger,  makes 
no  difference  with  reference  to  the  care  and  protection  which  he 
is  entitled  to  demand  and  expect  from  the  carrier. ^^^  But,  as  here- 
tofore seen,^^^  there  is  a  view  that  where  one  is  invited  to  ride 
upon  a  car  by  the  conductor  in  violation  of  his  duty,  and  without 
the  payment  of  fare,  he  does  not  become  a  passenger,  but  is  a 
trespasser,  to  whom  the  company  owes  no  special  duty  of  care.^^^ 
This  principle  can  have  no  just  application  except  in  those  cases, 
already  referred  to,^^'  where  the  person  riding  gratuitously  knows 
that  the  conductor  has  no  authority  to  allow  him  so  to  ride,  and 
colludes  with  the  conductor  to  defraud  the  company.  In  other 
cases,  it  being  within  the  general  scope  of  the  authority  of  the  con- 
ductor to  determine  who  shall  ride  and  who  shall  not  ride,  it  makes 
not  the  least  difference,  as  toward  a  stranger,  that,  in  exercising  this 
authority,  he  violates  his  duty  toward  his  principal,  whether  by  act- 
ing without  orders  or  against  orders.^^*  Another  court,  discriminat- 
ing between  the  case  where  the  invitation  to  ride  is  given  by  an 
officer  of  the  company  having  authority,  and  where  it  is  given  with- 
out authority,  has  held  that  an  electric  railway  company  is  not  liable 
for  injuries  sustained  by  a  hoy  while  getting  upon  a  car  by  invitation 
of  the  motorman  or  conductor,  in  payment  for  his  services  in  opening 
a  switch  for  the  latter,  contrary  to  the  company's  rules  and  instruc- 
tions not  to  allow  others  than  passengers  to  ride.^^^ 


"°  When,   therefore,   a  boy   eight  '"  Marks  v.  Rochester  R.  Co.,  58  N. 
years  of  age   boarded   a  street  car  Y.  Supp.  210;  s.  c.  41  App.  Div.  (N. 
and    paid    no    fare,    but    remained  Y.)  66.  This  was  the  case  of  a  boy  rid- 
there  with  Icnowledge   and   permis-  ing  on  the  rear  platform  of  the  car. 
sion  of  the  driver,  there  being  no  He  was  pushed  off  the  platform  by 
conductor  on  the  car,  and,  while  so  other  boys  who  were  stealing  a  ride, 
riding,  was  killed  by  falling  under  in  their  scramble  to   get  off  when 
the  car,  while  attempting  to  alight  the  conductor  came  upon  the  plat- 
from  the  front  platform,  and  by  be-  form  where  they  were  riding, 
ing  run  over, — the  company  was  lia-  "'Awte,  §§  3320,  3323. 
ble  for  his  death,  since  he  was  en-  "*  Vol.  I,  §  530. 
titled  to  the  same  care  as  a  passen-  "°  Finley  v.  Hudson  &c.  R.  Co.,  64 
ger:     Muehlhausen  v.  St.  Louis  &c.  Hun   (N.  Y.)  373;   s.  c.  46  N.  Y.  St. 
R.  Co.,  91  Mo.  332;  s.  c.  6  West.  Rep.  Rep.  202;   19  N.  Y.  Supp.  621;   s.  c. 
857.  aff'd  146  N.  Y.  369. 

^^Ante,  §§  3320,  3323. 
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§  3493.  Injuries  to  Trespassers  on  Street  Cars. — This  calls  up  the 
■question  of  the  liability  of  the  street  railway  company  in  cases  of  inju- 
ries to  trespassers  upon  its  cars.  The  principles  governing  this  liabil- 
ity have  already  been  considered.^^"  It  has  been  held  to  be  negligence 
for  a  street  railway  company  to  allow  a  young  child,  a  boy  eleven  years 
of  age,  trespassing  upon  a  car,  to  ride  upon  the  steps  of  the  front 
platform,  when  his  dangerous  position  is  actually  known,  or  the 
circumstances  are  such  as  will  make  failure  to  know  his  peril 
palpable  neglect  and  inattention  to  duty  on  the  part  of  those  in 
charge  of  the  car.^^'^  For  stronger  reasons,  a  street  railway  com- 
pany is  liable  for  injuries  to  a  child  between  eleven  and  twelve 
years  of  age,  who  jumps  upon  the  front  platform  of  a  slowly  moving 
car,  resulting  from  the  driver's  striking  her  upon  the  hands  and  vio- 
lently thrusting  her  off  the  step,  so  that  she  falls  under  the  car  and  is 
run  over,  although  she  is  a  trespasser  in  getting  upon  the  car.^^* 

§  3494.  Injuries  to  Male  Passengers  in  Consequence  of  Yielding 
their  Seats  to  Women. — In  a  country  where  women  are  habitually 
treated  with  respect,  deference  and  chivalry,  contributory  negligence 
will  not  be  imputed  to  a  male  passenger  for  yielding  his  seat  to  a 
woman,  even  though,  in  order  to  do  so,  he  is  required  to  go  out  upon 
the  rear  platform.  Nor  will  it  be  deemed  unreasonable  in  the  conduc- 
tor to  request  male  passengers  who  are  seated,  to  rise  and  give  their 
seats  to  women;  nor  will  the  conductor  be  deemed  to  act  outside 
the  line  of  his  duty  in  making  such  a  request,  since  he  represents  the 
company  in  the  operation  and  management  of  the  car  so  far  as 
concerns  the  location  of  the  passengers  therein.  Contributory  negli- 
gence will  not,  therefore,  be  ascribed  to  a  passenger  who,  in  compliance 
with  an  invitation  of  the  conductor,  yields  his  seat  to  a  woman  and 
goes  out  upon  the  rear  platform,  so  as  to  prevent  him  from  recovering 
damages  if  he  is  injured  in  a  rear-end  collision.^^^ 

§  3495.  Injury  to  Street  Railway  Passenger  when  Road  is  Operated 
by  Construction  Company. — We  have  already  seen  that  if  a  steam 
railway  company  surrenders  its  public  duty  to  a  contractor,  and 
allows  him  to  carry  passengers  on  what  is  called  a  construction  train, 
the  company  will  be  liable  in  damages  if  the  passenger  is  injured 
through  the  negligence  of  the  contractor  or  his  servants.^^"  The 
same  rule  has  been  applied  in  the  case  of  an  electric  street  railway, 

"« Ante,  §  3302,  et  seq.  "'  Terra  Haute  &c.  R.  Co.  v.  Lauer, 

"'Wynn  v.  City  &c.  R.  Co.,  91  Ga.  21  Ind.  App.  466;   s.  c.  1  Reporter 

344;  s.  c.  17  S.  B.  Rep.  649.  576;  5  Am.  Neg.  Rep.  581;  62  N.  E. 

'"Barre  v.  Reading  &c.  Pass.  R.  Rep.  703. 

Co.,  155  Pa.  St.  170;  s.  c.  26  Atl.  Rep.  ""Ante,  §§  2804,  3392;  Vol.  I,  §  669. 

99. 
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with  the  conclusion  that  the  fact  that  such  a  railway  is  being  operated 
by  a  construction  company  under  a  contract  to  operate  it  satisfac- 
torily for  ten  days  before  delivery  to  the  street  railway  company,  is 
not  a  defense  to  an  action  against  the  latter  for  a  personal  injury, 
received  by  a  passenger  upon  a  car  in  use  for  the  purposes  of  traffic.^^^ 

§  3496.  Injury  to  Passenger  Through  the  Concurrent  Negligence 
of  his  Own  Carrier  and  a  Third  Person.^^^ — In  such  cases,  on  grounds 
already  made  clear,^^^  the  injured  passenger  will  have  an  action  for 
injuries  against  both  or  either  of  the  negligent  persons  or  corpora- 
tions, although  the  degree  of  care  and  negligence  which  will  support 
the  action  may  be  different,^^* — a  subject  illustrated  in  cases  of 
collisions  at  grade  crossings  of  two  railroads  owned  by  different  com- 
panies.^^^  In  such  a  case  the  carrier  company  is  presumptively  lia- 
feZe/^"  as  in  other  cases,  to  its  own  passenger  for  the  injury  thus 
visited  upon  him,  and  must  assume  the  burden  of  proof  and  exonerate 
itself  from  the  imputation  of  negligence,  in  order  to  escape  such 
liability.^" 

§  3497.  Treatment  of  Passenger  who  Becomes  111  on  Street  Car. — 
If  a  passenger,  who  has  ridden  for  a  considerable  distance  on  a 
street  car  without  misbehaving,  suddenly  becomes  ill  and  begins  to 
vomit,  and  thereupon  the  conductor,  thinking  that  he  is  drunk,  ejects 
him  from  the  car,  and  leaves  him  uncared  for  on  the  street  in  in- 
clement weather, — the  company  will  be  liable  to  him  in  damages.^^* 
A  girl,  riding  in  a  street  car,  became  suddenly  ill,  and  twice  requested 
the  conductor  to  stop  the  ear  to  enable  her  to  get  off,  but  he  did  not 
do  so.  After  the  lapse  of  a  considerable  time,  she,  in  trying  to  get 
to  the  door  of  the  car,  fainted  and  fell  upon  the  floor  and  was  in- 
jured. It  was  held  that  she  had  a  cause  of  action  for  damages 
against  the  company.^^* 

§  3498.  Statutory  Liability  of  Street  Railway  Companies  for  In- 
juries Resulting  in  Death. — Street  railway  companies  are,  of  course, 
not  liable  for  injuries  resulting  in  death,  unless  made  so  by  statute.^'" 

"^Cogswell    V.    West    Street    &c.  ""Pray  v.   Omaha  St.   R.   Co.,   44 

Electric  R.  Co.,  5  Wash.  46;  s.  c.  52  Neb.  167;  s.  c.  62  N.  W.  Rep.  447. 

Am.  &  Bng.  Rail.  Cas.  500;    7  Am.  "'Conolly  v.  Crescent  City  R.  Co., 

Rail.  &  Corp.  Rep.  48;  31  Pac.  Rep.  41  La.  An.  57;   s.  c.  5  South.  Rep. 

411.  259;  3  L.  R.  A.  259.     As  to  the  cor- 

"^  This  section  is  cited  in  §§  3503,  responding  duty  of  steam  railway 

3505.  companies  toward   sick  passengers, 

"'  Vol.  I,  §  75.  see  ante,  §  2735. 

"'  Schneider   v.   Second   Ave.   &c.  ^^''  McCann  v.  Newark  &c.  R.  Co., 

Co.,  39  N.  Y.  St.  Rep.  370;  s.  c.  aff'd  58  N.  J.  L.  642;  s.  c.  33  L.  R.  A.  127 

133  N.  Y.  583;  30  N.  E.  Rep.  752.  4  Am.  &  Eng.  Rail.  Cas.  (N.  S.)  382 

^Ante,  §  2825.  34  Atl.  Rep.  1052. 

^  Ante,  §  2825.  "°  A  subject  considered  in  a  future 
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Subdivision  2.     Collisions  and  Derailments, 


Section 

3502.  Collisions  between  street  rail- 

way cars  and  other  cars  at 
grade  crossings. 

3503.  Collisions  between  street  cars 

and  steam  railway  trains. 

3504.  Collisions    with    cars    of    the 

same  company  on  the  same 
track. 

3505.  Collisions  between  street  cars 

and  vehicles  on  the  street. 


Section 

3506.  Application  of  the  principles 

stated  in  the  preceding  para- 
graph. 

3507.  Questions   of   evidence   in   ac- 

tions  growing   out   of   such 
collisions. 

3508.  Injuries  from  the  derailment 

of  street  cars. 


§  3502.  Collisions  between  Street  Railway  Cars  and  Other  Cars  at 
Grade  Crossings.^^^ — The  principles  which  govern  this  subject  have 
been  already  considered/^^  when  dealing  with  steam  railway  carriers 
of  passengers.  If  the  passenger  is  injured  by  the  concurrent  negli- 
gence of  both  of  the  railway  companies,  he  may  have  an  action 
against  both  or  either;  and  if  he  sues  both  in  one  action,  he  may  re- 
cover a  verdict  and  a  judgment  against  both,  if  the  state  of  the  evi- 
dence warrants  it.^^^  Under  the  rule  prevailing  in  most  jurisdictions, 
if  both  companies  were  negligent,  the  negligence  of  the  company  whose 
passenger  the  plaintiff,  or  the  deceased  person  was,  will  not  be  im- 
puted to  him,  so  as  to  bar  a  recovery  of  damages  against  the  other.^'* 


volume.  Prior  to  Mass.  Stat.  1886, 
ch.  140,  a  street  railway  company  was 
not  liable  to  an  action  of  tort  for  loss 
of  life  of  a  person,  whether  a  pas- 
senger or  not;  but  under  the  statute 
just  cited  there  is  such  a  liability, — 
as  to  which,  see  Holland  v.  Lynn  &c. 
R.  Co.,  144  Mass.  425;  s.  c.  11  N.  B. 
Rep.  674;  Gunn  v.  Cambridge  R.  Co., 
144  Mass.  430;  s.  c.  11  N.  B.  Rep. 
678.  That  the  conductor  of  a 
street  railway  is  not  a  driver  of  a 
carriage,  within  the  meaning  of  a 
statute  of  New  York  (1  Rev.  Stat. 
N.  Y.  696,  §  6)  which  makes  the 
owners  of  carriages  running  upon 
the  highway,  for  the  conveyance  of 
passengers,  liable  for  personal  in- 
juries caused  by  the  driver  while 
driving, — see  Isaacs  v.  Third  Ave.  R. 
Co.,  47  N.  Y.  122;  s.  c.  7  Am.  Rep. 
418. 

'^  This  section  is  cited  in  §  3505. 

^'Ante,  §§  2825,  3496. 

'=»  Vol.  I,  §  75 ;  Goorin  v.  Allegheny 
Traction  Co.,  179  Pa.  St.  327,  333; 
s.  c.  36  Atl.  Rep.  207,  1129.  See  also 
ante,  §  3073.  Contrary  to  the  text, 
the  doctrine  of  imputed  negligence. 


which  identifies  the  passenger  with 
his  own  carrier  and  makes  him  re- 
sponsible for  the  negligence  of  his 
own  carrier,  seems  still  to  linger  in 
one  jurisdiction.  It  is  there  held 
that  where  a  passenger  in  a  street 
railway  car  was  injured  by  a  col- 
lision with  a  steam  railroad  train, 
in  order  to  recover  against  the  com- 
pany operating  the  steam  railroad 
train  the  plaintiff  must  show  not 
only  that  the  injury  resulted  from 
defendant's  negligence,  iut  that  the 
negligence  of  the  carrier  company 
did  not  contribute  to  the  result: 
Carlisle  v.  Brisbane,  113  Pa.  St.  544; 
s.  c.  4  Cent.  Rep.  511.  In  another 
case  both  of  the  companies  were 
sued.  The  court  held  that,  under 
the  evidence,  the  question  of  the 
negligence  of  each  was  for  the  jury. 
There  was  a  verdict  against  both, 
and  a  judgment  upon  this  verdict 
was  affirmed:  Goorin  v.  Allegheny 
Traction  Co.,  179  Pa.  St.  327,  333; 
s.  c.  36  Atl.  Rep.  207,  1129. 

"*Vol.    I,    §    500,    et    seq.;    ante. 
§  3067,  et  seq. 
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There  is  this  difference  between  the  grounds  on  which  the  liabil- 
ity of  the  two  companies  rests:  the  company  carrying  as  a  passenger 
the  person  who  is  injured  or  killed,  owes  to  him  the  highest  degree 
of  care  and  foresight  consistent  with  the  practicable  conduct  of  its 
business  ;^^^  but  the  other  railroad  company,  whose  road  crosses  the 
line  of  the  former,  owes  to  the  passenger  in  the  car  of  the  former 
only  the  duty  of  exercising  that  degree  of  care  which  the  books  desig- 
nate as  ordinary  or  reasonable  care,  to  avoid  injuring  such  passen- 
ggj._i36  rpjjjg  distinction  leads  to  another  result;  namely,  that,  as 
against  the  company  which  is  the  carrier  of  the  passenger  who  is 
killed  or  injured,  the  happening  of  the  collision  creates  a  presump- 
tion of  negligence,  under  the  operation  of  a  principle  already  con- 
sidered ;^^^  but,  as  against  the  other  company  which  is  a  party  to 
the  collision,  it  creates  no  such  presumption;  since,  in  the  absence 
of  evidence  speaking  upon  the  question,  the  collision  might  as  well 
have  arisen  from  the  negligence  of  the  company  carrying  the  person 
killed  or  injured  therein,  as  from  the  negligence  of  the  other  com- 
pany; from  which  the  conclusion  is  plain  that,  as  against  the  other 
company,  the  plaintifE  has  the  burden  of  proving  negligence  by  other 
evidence  than  by  the  mere  fact  of  the  collision.^^* 

§  3503.  Collisions  between  Street  Cars  and  Steam  Railway 
Trains. — As  already  seen  with  respect  to  collisions  between  steam 
railway  trains  at  grade  crossings,  the  question  of  liability  as  between 
the  two  companies  often  turns  upon  the  question  which  company  had 
the  right  of  way.  It  has  been  held  that  a  street  railway  company, 
whose  car  collides  with  a  car  of  another  company  at  a  crossing  at 
which  the  latter  car  had  the  right  of  way,  is  liable  for  an  injury  to  a 
passenger  on  such  latter  car.^'"*  As  toward  its  own  passengers,  the 
driver  of  a  car  of  a  horse  railway  company  is  bound,  on  approaching 
a  grade  crossing  of  a  steam  railway,  to  exercise  the  highest  degree 
of  care  and  prudence,  the  utmost  human  skill  and  foresight.^*"    The 


"» Ante,  §  2722,  et  seq.  "°  Loudoun  v.  Eighth  Ave.  R.  Co., 

""O'Rourke  v.  Lindell  R.  Co.,  142  162  N.  Y.   380;    rev'g  s.  c.  16  App. 

Mo.   342;    s.   c.   9  Am.  &  Bug.  Rail.  Div.  (N.  Y.)  152;  44  N.  Y.  Supp.  742. 

Cas.  (N.  S.)  675;  44  S.  W.  Rep.  254;  i"  Coddington  v.  Brooklyn  &c.  R. 

Loudoun  V.  Eighth  Ave.  R.  Co.,  162  Co.,  102  N.  Y.  66.     A  street  railway 

N.  Y.  380;   s.  c.  56  N.  E.  Rep.  988;  company  is  not  relieved  from  liabil- 

rev'g  s.  c.  44  N.  Y.  Supp.  742;    16  ity   for   the    death   of   a   passenger 

App.  Div.  (N.  Y.)  152.  from  a  collision  at  a  crossing  of  a 

^  Ante,  §  2823.  steam  railway,  because  of  the  fail- 

^^  Loudoun  V.  Eighth  Ave.  R.  Co.,  ure  of  the  latter  to  lower  its  safety 

162  N.  Y.  380;    s.  c.  56  N.  E.  Rep.  gates,  where  it  has  itself  failed  to 

988;   rev'g  s.  c.  44  N.  Y.  Supp.  742;  comply  with  the   Ohio   statute    (88 

16  App.  Div.  (N.  Y.)  152.  Ohio  Laws,  p.  581)   requiring  it  to 
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motorman  of  an  electric  car  has  no  right  to  presume,  at  the  risk  of 
the  lives  of  passengers  thereon,  that  a  steam  engine  which  he 
sees  approaching  a  crossing  and  liable  to  reach  it  at  about  the  same 
time  as  his  car,  will  not  cross  because  it  has  not  given  the  signals 
required  by  statute  before  crossing  a  public  highway. ^*^  If  a  collision 
between  a  street  railway  car  and  a  steam  railway  train  takes  place 
in  consequence  of  the  inexperience  of  the  motorman  of  the  street 
car  and  the  failure  of  the  street  railway  company  to  provide  a  conduc- 
tor to  assist  in  properly  applying  the  rear  brakes,  the  street  railway 
company  will  be  liable  for  injuries  thereby  visited  upon  its  passen- 
gers.^*^ 


send  a  man  ahead  to  see  if  the  cross- 
ing can  be  safely  made:  Cincin- 
nati St.  R.  Co.  V.  Murray,  3  Ohio 
Dec.  72;  s.  c.  9  Ohio  C.  C.  291.  A 
coinplaint  alleging  that  the  plaintiff 
was  a  passenger  upon  a  certain 
street  car,  the  line  of  which  crossed 
the  railway  track  of  the  defendant; 
that  the  car  driver,  on  approaching 
the  crossing,  observed  an  engine 
standing  upon  the  track,  and  stopped 
the  car  until  he  ascertained  that  it 
was  not  in  motion,  when  he  started 
up;  and  when  very  near  the  track 
the  engineer  negligently  and  care- 
lessly commenced  to  back  the  en- 
gine toward  and  upon  the  street  car; 
and  that  the  plaintiff,  with  other 
passengers,  in  order  to  escape  im- 
minent danger  of  a  collision,  jumped 
from  the  car,  by  reason  of  which  he, 
fell  and  was  injured, — states  a  cause 
of  action:  Stephenson  v.  Southern 
&c.  Co.,  102  Cal.  143;  s.  c.  34  Pac. 
Rep.  618. 

"1  Hammond  &c.  R.  Co.  v.  Spyz- 
chalski,  17  Ind.  App.  7;  s.  c.  46  N.  B. 
Rep.  47. 

"^  Flournoy  v.  Shreveport  &c.  R. 
Co.,  50  La.  An.  635;  s.  c.  23  South. 
Rep.  465;  Russell  v.  Shreveport  &c. 
R.  Co.,  50  La.  An.  501;  s.  c.  23  South. 
Rep.  466.  It  has  been  held  that  the 
fact  that  one  of  the  cars  was  first 
on  the  crossing  is  not  conclusive 
proof  that  such  car  had  the  right  of 
way;  but  that,  in  the  absence  of  evi- 
dence as  to  the  relative  position  and 
speed  of  the  two  cars  as  they  ap- 
proached the  crossing,  it  constituted 
evidence  from  which  the  jury  might 
infer  that  the  car  first  on  the  cross- 
ing was  entitled  to  precedence;  and 
that  the  fact  that  the  car  first  on 
the  crossing  was  nearly  over  when 


struck  is  admissible,  as  an  eviden- 
tiary circumstance,  to  throw  light 
on  the  relative  position  of  the  cars: 
Loudoun  V.  Eighth  Ave.  R.  Co.,  162 
N.  Y.  380;  s.  c.  56  N.  E.  Rep.  988; 
rev'g  s.  c.  44  N.  Y.  Supp.  742;  16  App. 
Div.  (N.  Y.)  152.  It  is  scarcely  nec- 
essary to  add  that  the  fact  that  the 
conductor  of  a  street  railway  car  or 
train  dlsregraded,  neglected,  or  vio- 
lated the  instructions  given  him  by 
his  company's  foreman  is  no  de- 
fense on  the  part  of  the  company 
to  an  action  for  damages  for  In- 
juries sustained  in  such  a  collision: 
Hammond  &c.  R.  Co.  v.  Spyzchalski, 
17  Ind.  App.  7;  s.  c.  46  N.  E.  Rep. 
47;  Vol.  I,  §  530.  Where  the  cars  of 
two  street  railway  companies  col- 
lided at  a  crossing  on  a  wide,  level 
and  well-lighted  street  in  full  view 
of  each  other,  resulting  in  an  injury 
to  a  passenger  on  one  of  them,  a 
verdict  in  his  favor  against  both 
companies  was  sustained,  although 
the  car  first  reaching  the  crossing 
had  the  right  of  way:  Goorin  v. 
Allegheny  Traction  Co.,  179  Pa.  St. 
327,  333;  s.  c.  36  Atl.  Rep.  207,  1129. 
A  street  railway  company  is  liable 
for  an  injury  caused  by  a  collision 
with  a  steam  railroad  train  through 
the  negligence  of  the  servants  of  the 
street  car  company  in  going  forward 
upon  the  track  of  the  steam  railway 
company,  and  not  looking  to  see 
whether  the  train  is  approaching: 
West  Chicago  Street  R.  Co.  v.  Mar- 
tin, 47  111.  App.  610.  And  where  such 
a  collision  takes  place  through  the 
negligence  of  the  servants  of  the 
street  car  company  in  failing  to  look 
toward  the  railway  crossing  and  in 
the  direction  in  which  approaching 
trains  are  to  be  expected:     Schnei- 
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§  3504.  Collisions  with  Cars  of  the  Same  Company  on  the  Same 
Track. — The  rule  being  that  a  carrier  of  passengers  is  bound  to  exer- 
cise a  high  degree  of  care  to  the  end  of  promoting  the  safety  of  his 
passengers,  and  is  consequently  liable  for  slight  negligence/''^ — it 
follows  that  a  street  railway  company,  running  its  trains  on  a  single 
track,  becomes  liable  to  a  passenger  on  one  of  its  trains,  he  being 
without  fault,  for  injuries  visited  upon  him  in  consequence  of  a  col- 
lision with  another  train  of  the  company,  which  was  brought  about 
by  the  negligence  of  its  own  employes,  however  slight,  or  at  least 
where  the  catastrophe  could  have  been  avoided  by  the  exercise  of 
ordinary  human  foresight.^** 

§  3505.  Collisions  between  Street  Cars  and  Vehicles  on  the 
Street. — The  principles  of  law  which  govern  in  the  case  of  collisions 
between  street  cars  and  the  train  or  cars  of  another  company  at  a 
grade  crossing,^*^  apply  in  the  case  of  the  class  of  collisions  now  about 


der  V.  Second  Ave.  &c.  Co.,  39  N.  Y. 
St.  Rep.  370;  s.  c.  afe'd  133  N.  Y.  583. 

»=  Ante,  §  2722,  et  seq. 

"'Hamilton  v.  Great  Falls  St.  R. 
Co.,  17  Mont.  334;  s.  c.  42  Pac.  Rep. 
860;  reliearing  denied  17  Mont.  351; 
43  Pac.  Rep.  713.  In  this  case  there 
was  a  collision  between  two  cars  of 
the  defendant  running  on  the  same 
track,  caused  by  the  failure  of  one 
of  them  to  switch  to  a  side  track. 
The  motorman  of  each  car  could  see 
the  other  for  a  distance  of  six  hun- 
dred feet.  Where  an  electric 
railwaj'-  company  operated  parallel 
tracks  on  the  same  street,  this  sin- 
gular accident  happened:  An  elec- 
tric car,  proceeding  on  one  of  the 
tracks,  came  into  collision  with  a 
beer  wagon  and  was  derailed  and 
thrown  upon  the  other  track.  A  car 
was  approaching  on  the  other  track, 
and  its  motorman  applied  the  brakes 
and  remained  at  his  post,  and  made 
every  reasonable  effort  to  stop  it, 
but  was  unable  to  do  so,  until  it 
came  in  contact  with  the  car  in 
front  of  it.  It  was  held  (affirming  a 
judgment  on  a  verdict  for  the  de- 
fendant), that  the  railway  company 
was  not  liable  for  injuries  sustained 
by  a  passenger  in  consequence  of  the 
collision,  which  followed,  between 
the  two  cars:  Snediker  v.  Nassau 
Blec.  R.  Co.,  58  N.  Y.  Supp.  457; 
s.  c.  41  App.  Div.  (N.  Y.)  628. 
State  of  pleadings  under  which 
it  was  held  that  an  instruction 
to   a   jury   to   the    effect  that  the 
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plaintiff  did  not  claim  negligence  on 
the  part  of  the  defendant  in  bring- 
ing the  two  cars  which  collided,  into 
jeopardy,  but  only  in  the  stopping 
of  one  of  them,  was  held  to  be  error: 
Costigan  v.  Warren  &c.  St.  R.  Co., 
174  Mass.  553;  s.  c.  55  N.  E.  Rep.  317. 
That  a  motorman  is  guilty  of  negli- 
gence rendering  the  company  liable 
to  a  passenger  injured  thereby,  in 
failing  to  apply  the-  brakes  until  his 
car  is  within  twenty  or  twenty-two 
feet  of  another  car  standing  on  the 
same  track,  when,  owing  to  the  rails 
being  slippery,  he  is  unable  to  stop 
in  time  to  avoid  a  collision,  where 
he  sees  the  other  car  slowing  up 
gradually,  when  it  is  about  fifty  feet 
ahead  of  him, — see  Wvnne  v.  At- 
lantic Ave.  R.  Co.,  14  Misc.  (N.  Y.) 
414;  s.  c.  35  N.  Y.  Supp.  1034;  70 
N.  Y.  St.  Rep.  737.  An  electric  rail- 
road ran  through  woods  and  fields, 
by  frequent  curves,  on  a  steep  grade. 
Two  cars  were  run  rapidly,  but  two 
minutes  apart,  and  an  injury  oc- 
curred by  the  first  car  stopping  to 
adjust  its  trolley,  and  the  rear  car 
colliding  with  it.  It  was  held,  that 
the  situation  was  so  unlike  that  of 
electric  railways  generally,  that 
evidence  that  it  was  not  customary 
tor  the  motorman  to  leave  his  post 
and  go  back  and  warn  the  rear  car 
was  properly  excluded:  Blanchette 
V.  Holyoke  St.  R.  Co.,  175  Mass.  51; 
s.  c.  55  N.  E.  Rep.  481. 
"=Aw<e,  §§  2825,  3496,  3502. 
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to  be  considered.  At  the  outset,  it  must  be  kept  in  mind  that  the 
obligation  of  exercising  a  high  degree  of  care,  to  the  end  of  promot- 
ing the  safety  of  its  passengers,  rests  upon  the  street  railway  com- 
pany as  much  in  respect  of  the  operation  of  its  cars  or  trains,  as  in 
respect  of  the  construction  and  reparation  of  its  means  of  transit : 
which  care  is  exercised  through  its  servants  having  control  of  the 
movement  of  the  car, — its  driver,  its  gripman,  its  motorman,  or  its 
conductor.'^'"'  In  the  second  place,  according  to  the  current  of  the 
American  authority,  if  the  passenger  is  injured  through  the  want 
of  the  high  degree  of  care  which  the  law  puts  upon  the  carrier,  to 
be  exercised  through  its  employes,  he  will  have  a  right  of  action 
against  the  carrier,  although  the  negligence  of  the  driver  of  the 
vehicle  with  which  the  cars  in  which  he  was  riding  collided,  con- 
tributed to  the  accident.^''^  In  the  next  place,  the  usual  presumption 
of  negligence  which  arises  when  the  passenger  is  injured  in  conse- 
quence of  the  breaking  down  or  failure  of  something  which  is  under 
the  control  of  the  carrier,^*^  does  not  arise  upon  proof  of  the  mere 
fact  that  the  street  car  came  into  collision  with  a  vehicle  on  the 
street ;  since  the  happening  of  such  an  accident  might  just  as  well  pro- 
ceed from  the  negligence  of  the  driver  of  the  vehicle,  as  from  the 
negligence  of  the  driver  of  the  street  car;^*°  but  the  burden  of 
proving  negligence  in  point  of  fact,  on  the  part  of  the  servants  of 
the  carrier,  is  on  the  plaintiff.^'^''  It  may  be  worth  considering, 
however,  whether  a  presumjrtion  of  negligence  from  the  happening 
of  the  accident  ought  not  to  arise  in  this  case  as  well  as  in  others; 
and  this  is  the  doctrine  of  one  respectable  court.^^^  The  reason  is  that 
the  carrier  has  the  means  of  showing  how  the  accident  took  place. 


""For  example,  it  has  been  held  ^^° Potts  v.  Chicago  &c.  R.  Co.,  33 
that  a  street  railroad  company  may  Fed.  Rep.  610.  It  was  so  held  where 
be  liable  to  a  passenger  for  injuries  the  plaintiff  was  riding  in  the  mid- 
resulting  from  a  collision  caused  by  die  car  of  a  cable  train,  and  was  in- 
the  conductor's  want  of  a  high  de-  jured  by  the  shaft  of  a  wagon  pro- 
gree  of  care  in  preventing  a  col-  trading  into  the  car  and  striking 
lision  with  a  hook  and  ladder  wagon  him:  Potts  v.  Chicago  &c.  R.  Co., 
going  to  a  fire,  as  well  as  a  want  of  supra. 

a  high  degree  of  care  on  the  part  of  "'  Olsen  v.   Citizens'   R.   Co.,   152 

the  gripman:    Olsen  v.  Citizens'  R.  Mo.  426;  s.  c.  54  S.  W.  Rep.  470.    In 

Co    152  Mo.  426;  s.  c.  54  S.  W.  Rep.  this  case  it  was  held  that  the  fact 


470. 


of  a  collision  between  a  street  car 


"'Olsen   V.   Citizens'   R.   Co.,   152  and  a  hook  and  ladder  wagon  was 

Mo    426;    s.  c.  54  S.  W.  Rep.  470;  evidence  of  negligence  sufficient  to 

Vol.  I,  §500.    '  entitle  a  passenger  to  recover  dam- 

^'■^  Ante,  §  2754,  et  seq.  ages  from  the  street  car  company 

"»  Chicago  City  R.  Co.  v.  Rood,  163  for  injuries  thereby  inflicted  upon 

111  477-  s  c.  45  N.  E.  Rep.  238;  Fed-  him,  in  the  absence  of  evidence  ex- 

eral  St'  R.  Co.  v.  Gibson,  96  Pa.  St.  onerating   the   company:     Olsen  v. 

33         '      '  Citizens'  St.  R.  Co.,  supra. 
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while  the  passenger  has  not.  His  servants,  or  some  of  them,  are  on 
the  outside  of  the  vehicle,  and  are,  or  should  be,  on  the  lookout; 
while  the  passenger  is  generally  on  the  inside,  passive  in  the  hands 
of  the  carrier,  trusting  to  the  carrier  for  his  own  safety,  and  not 
specially  looking  out  for  external  dangers.  It  is  worth  considering, 
whether  the  carrier  ought  not  to  be  held  to  the  burden  of  showing, 
in  the  case  of  a  collision  such  as  the  one  described  in  the  pre- 
ceding footnote,  whether,  by  checking  the  speed  of  the  car,  or  bring- 
ing it  to  a  full  stop,  the  collision  might  not  have  been  avoided. 
The  evidence  with  regard  to  these  collisions  generally  goes  beyond 
evidence  of  mere  fact  of  the  collision,  and  tends  to  show,  in  a  greater 
or  less  degree,  the  circumstances  under  which  it  took  place;  and 
these  circumstances  may,  and  often  do,  furnish  evidence  of  negli- 
gence on  the  part  of  the  defendant,  sufficient  to  take  the  question  to 
the  jury.  It  was  so  held  in  a  case  closely  resembling  one  already 
referred  to,  where  a  female  passenger  was  riding  in  a  street  car 
which  was  being  driven  at  an  unusual  rate  of  speed,  when  it  was 
struck  by  the  pole  of  a  truck,  which  penetrated  the  car,  throwing  the 
plaintiff  from  her  seat  and  injuring  her.  Here,  the  view  of  the 
court  was  that  it  was  an  unreasonable  inference  that  such  an  accident 
could  happen  without  negligence  on  the  part  of  the  driver  of  the 
car;  that  the  high  rate  of  speed  at  which  the  car  was  being  driven, 
if  nothing  else,  called  for  an  explanation  on  the  part  of  the  defend- 
ant; and  that  it  was  hence  error  to  nonsuit  the  plaintiff.^^^  In 
the  fourth  place,  considering  the  high  degree  of  care  which  the  law 
demands  of  the  driver,  the  motorman,  or  the  gripman,  to  the  end 
of  promoting  the  safety  of  the  passenger  on  the  car, — when  he  sees 
a  vehicle  on  the  track  ahead  of  him,  or  in  dangerous  proximity  to  the 
track,  he  has  no  right  to  assume,  at  the  expense  of  the  lives  of  his 
passengers,  that  it  will  get  out  of  the  way  in  time  to  avoid  a  collision 
with  his  car,  but  he  must  take  measures  to  check  his  car  so  as 
to  prevent  a  collision  with  it.^^^ 

§  3506.    Application  of  the  Principles  Stated  in  the  Preceding  Par- 
agraph.— A  street  railway  company  has  been  held  liable  for  injuries 


"^  Hill  V.  Ninth  Ave.  R.  Co.,  109  hides     on     the     street, — especially 

N.  Y.  239;  s.  c.  16  N.  B.  Rep.  61.  where  the  vehicle  has  broken  down 

1E3  This  doctrine,  which  obtains  in  on  the  track  in  front  of  the  advanc- 

the   case   of    collisions   with    steam  ing  car,  and  its  disabled  condition 

railway  engines  or  trains  at  grade  can  be  seen  in  time  to  stop  the  car 

crossings   (Hammond  &c.  R.  Co.  v.  and  avoid  the  injury:     Sweeney  v. 

Spyzchalski,  17  Ind.  App.  7;  s.  c.  46  Kansas  City  &c.  R.  Co.,  150  Mo.  385; 

N.  E.  Rep.  47),  is  equally  applicable  s.  c.  51  S.  W.  Rep.  682. 
to  the   case  of  collisions  with  ve- 
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to  a  passenger  from  a  collision  of  the  car  with  a  wagon,  seen  by  its 
motorman  on  the  track  at  a  sufficient  distance  to  stop  the  car  or  bring 
it  under  control,  although  the  person  in  charge  of  tlie  wagon  malies  no 
attempt  to  leave  the  track  until  the  car  is  so  near  that  a  collision  can 
not  then  be  avoided  by  putting  on  the  brakes  and  reversing  the  mo- 
tor ;^^'  where  a  passenger  was  injured  in  consequence  of  the  car,  in 
which  he  was  riding,  coming  in  contact  with  boards  projecting  from  a 
wagon  which  had  just  turned  off  the  track  in  front  of  the  car,  and  the 
driver  of  the  car  attempted  to  pass  the  wagon,  notwithstanding  the 
probability  that  the  wagon  might  turn  back  toward  the  track  and  come 
in  contact  with  the  car  before  it  could  pass  ;^^^  where  the  motorman  on 
a  crowded  electric  car,  on  the  side  steps  of  which  passengers  were 
riding,  attempted  to  run  his  car  past  a  standing  truck  while  the 
horse  hitched  thereto  was  drinking,  where  there  was  sufficient  room  for 
the  car  to  pass  without  striking  the  truck  if  the  horse  stood  still, 
but  did  not  take  into  consideration  the  possibility  of  a  movement 
of  the  horse,  which  would  bring  the  truck  into  contact  with  the  pas- 
sengers so  riding  ;^^^  where  a  passenger  sustained  injuries  by  reason  of 
the  fact  that  the  brake  was  defective,  so  that  the  car  could  not  be 
readily  stopped,  and  it  appeared  that  it  had  been  defective  for  a 
moath  or  more,  of  which  fact  the  driver  had  frequently  notified  the 
company  ;^°^  and  also  in  the  case  referred  to  in  the  margin.^^*  But 
where  the  collision  arises,  not  from  the  negligence  or  want  of  vigi- 
lance of  those  in  charge  of  the  street  car,  but  from  a  sudden  and  un- 
anticipated movement  of  a  vehicle  on  the  street,  then  there  is  no 
just  ground  for  imputing  negligence  to  the  street  railway  company,^ 
as  where  an  injury  to  a  street  railway  passenger  is  caused  by  a  team 
on  another  track  suddenly  turning  so  as  to  strike  the  passenger 
with  the  end  of  a  piece  of  timber  projecting  from  the  rear  of  the 
wagon.^^* 

'=*  Sears  v.  Seattle  &c.  St.  R.  Co.,  the    way:     Henderson    v.    Nassau 

6  Wash.  227;  s.  c.  33  Pac.  Rep.  389.  Elec.   R.   Co.,   61   N.   Y.   Supp.   690; 

""O'Malley  v.  Metropolitan  St.  R.  s.  c.  46  App.  Div.  (N.  Y.)  280. 

Co.,  3  App.  Div.  (N.  Y.)  259;  s.  c.  73  »"  Weber    v.    Metropolitan    St.    R. 

N.  Y.  St.  Rep.  613;   38  N.  Y.  Supp.  Co.,  47  N.  Y.  Supp.  812;  s.  c.  22  App. 

456.  Biv.   (N.  Y.)  628. 

i""  Wood  V.  Brooklyn  City  R.  Co.,  '^  West  Chicago  &c.  R.  Co.  v.  Wil- 
5  App.  Div.  (N.  Y.)  492;  s.  c.  38  liams,  87  111.  App.  548  (street  car 
N.  Y.  Supp.  1077.  See,  also,  Faris  v.  running  eight  miles  an  hour  col- 
Brooklyn  City  &c.  R.  Co.,  61  N.  Y.  lided  with  a  beer  wagon  which 
Supp.  670.  The  same  conclusion  turned  upon  the  track  in  order  to 
was  reached  in  a  case  where  a  pas-  make  way  for  a  car  coming  on  the 
Sanger,  riding  on  a  footboard  of  a  parallel  track), 
street  car,  was  brought  into  col-  ™  Alexander  v.  Rochester  &c.  R. 
lision  with  a  van  on  the  street,  he-  Co.,  128  N.  Y.  13;  s.  c.  27  N.  E.  Rep. 
cause  of  the  negligence  of  the  mo-  950;  38  N.  Y.  St.  Rep.  254;  revers- 
torman  of  the  car  in  starting  it  be-  Ing  s.  c.  59  Hun  (N.  Y.)  616. 
fore  the  van  had  time  to  pull  out  of 
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§  3507.  Questions  of  Evidence  in  Actions  Growing  out  of  Such 
Collisions. — In  an  action  by  a  street  car  passenger  for  injuries  caused 
hy  a  collision  with  a  hook  and  ladder  wagon,  evidence  as  to  how  far 
the  gong  on  the  wagon  could  be  heard  was  held  admissible,  where 
the  defendant  claimed  that  the  collision  was  caused  by  the  gripman's 
failure  to  hear  any  gong,  and  there  was  evidence  tending  to  show 
that  the  gong  was  sounded.^""  In  an  action  against  a  railroad  com- 
pany for  personal  injuries  caused  a  passenger  on  a  street  car  by  a 
collision  at  a  street  crossing,  it  is  proper  to  show  that  no  flagman 
was  stationed  at  the  crossing, — not  to  establish  negligence  in  not 
keeping  a  flagman,  but  to  enable  the  jury  to  determine  what  pre- 
cautions should  have  been  taken  by  the  trainmen  when  backing  a  train 
upon  the  crossing.^®^ 

§  3508.  Injuries  from  the  Derailment  of  Street  Cars. — The  rule 
that  a  presumption  of  negligence  arises  from  the  unexplained  break- 
ing down  or  failure  of  the  carrier's  means  of  transportation  in  any 
respect,^''^  which  shifts  upon  the  carrier  the  burden  of  explaining  it 
consistently  with  the  conclusion  of  due  care,  which  presumption,  as 
we  have  seen,^^'  applies  in  the  case  of  the  derailment  of  a  steam  rail- 
way train, — applies  with  equal  force  in  a  case  where  a  passenger 
on  a  street  car  is  injured  by  the  derailment  of  the  car  from  some  un- 
explained cause.^**     Outside  of  the  question  whether  the  mere  unex- 

""Olsen  V.   Citizens'   R.   Co.,   152  of  the  court  is  that  this  rule  ap- 

Mo.  426;  s.  c.  54  S.  W.  Rep.  470.  plies  to  steam  railroads,  but  that  it 

»"  Chicago  &c.  R.  Co.  v.  Hardie,  85  would  be  grossly  unjust  to  apply  it 

111.  App.  122.  to  street  railroads,  whose  tracks  are 

"^Anie,  §  2754,  et  seq.  daily   used   by   thousands   of   other 

"=Anie,  §  2809,  et  seq.  vehicles,    and    are    laid    in    public 

^"  Electric  R.  Co.  v.  Carson,  98  Ga.  streets  under  the  control  of  the  city. 

652;   s.  c.  27  S.  E.  Rep.  156;    Spell-  The  answer  to  this  weak  reasoning 

man  v.  Lincoln  Rapid  Transit  Co.,  is  that  every   street  railroad   com- 

36  Neb.  890;  s.  c.  55  N.  W.  Rep.  270;  pany  in  the  United  States,  although 

20  L.  R.  A.  316;  Smedley  v.  Heston-  the  general  control  and  reparation 

ville  &c.  R.  Co.,  184  Pa.  St.  620;  s.  c.  of  the  street  is  in  the  city,  has  the 

42  W.  N.  C.  (Pa.)  169;  9  Am.  &  Eng.  power,  and  is  under  the  duty,  of  so 

Rail.  Cas.   (N.  S.)  649;  39  Atl.  Rep.  repairing  the  street  in  the  immedi- 

544.  In  this  case  plaintiff  was  injured  ate  vicinity  of  its  tracks  as  to  make 

by  being  thrown  from  her  seat  by  a  those  tracks  safe  for  its  own  pas- 

jolt  of  the  car  caused  by  the  defect-  sengers.     The  fact  that  the  street  is 

ive  condition  of  the  track.  -  -  -  ■  A  used  by  thousands  of  other  vehicles, 

subordinate  appellate  court  in  the  instead  of  weakening  the  duty  of  the 

State   of  New  York  has  held  that  street  railway  company,  increases  it 

negligence  can  not  be  imputed  to  a  by  putting  the  company  under  the 

street    railway    company    from    the  duty  of  a  higher  measure  of  care 

mere   fact  that   its   car   leaves   the  and  a  more  exact  and  continuous  in- 

track,   resulting  in  an  injury  to  a  spection.      Even     if     a     stagecoach 

passenger:       Hastings     v.     Central  driving  along  the  same  street  were 

Crosstown  R.  Co.,  7  App.  Div.    (N.  to  turn  over  through  a  defect  in  the 

Y.)  312;  s.  c.  29  Chic.  Leg.  News  26;  street  which  it  was  the  duty  of  the 

40  N.  Y.  Supp.  93.    The  reasoning  city  to  remove,  the  accident,  unex- 
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plained  fact  of  a  derailment  constitutes  prima,  facie  evidence  of 
negligence,  it  has  been  held  that  evidence  that  the  car  left  the  track 
on  a  curve  while  the  driver's  attention  was  directed  to  some  boys 
quarreling  in  the  street,  establishes,  prima  facie,  that  the  leaving  the 
track  was  the  result  of  his  mismanagement,  and  requires  the  question 
of  the  defendant's  negligence  to  be  submitted  to  the  jury,  although  the 
track  is  shown  to  have  been  in  good  condition.^^° 


Subdivision  3.     Negligence  with  Respect  to  Passengers  Boarding 

Street  Cars. 


Section 

3511.  Duty  toward  passengers  board- 

ing street  cars. 

3512.  Further  of  this  duty. 

3513.  Starting   street  car   suddenly 

while  passenger  getting  on. 


plained,  would  create  a  presumption 
of  negligence.  Still  more  must  it 
be  so  in  the  case  of  a  railway  com- 
pany having  the  franchise  of  run- 
ning cars  over  the  surface  of  the 
street  for  the  carriage  of  passen- 
gers for  hire  and  profit,  which  fran- 
chise carries  with  it  corresponding 
public  duties,  among  which  is  the 
duty  of  exercising  care  to  the  end 
of  protecting  the  lives  and  limbs  of 
those  whom  it  thus  carries,  which 
includes  the  duty  and  power  of  keep- 
ing that  portion  of  the  street  in  re- 
pair which  it  occupies  with  its 
tracks.  The  following  cases,  most 
of  them  being  cases  of  derailment 
of  steam  railway  trains,  show  that 
the  derailment  of  a  railway  train 
or  car  whereby  a  passenger  rid- 
ing thereon  is  killed  or  injured, 
creates  a  presumption  of  negligence 
against  the  railway  company:  Cleve- 
land &c.  R.  Co.  V.  Newell,  104  Ind. 
264;  Pershing  v.  Chicago  &c.  R.  Co., 
71  Iowa  561;  Furnish  v.  Missouri 
&c.  R.  Co.,  102  Mo.  438;  Dimmith  v. 
Hannibal  &c.  R.  Co.,  40  Mo.  App. 
654;  Norton  v.  St.  Louis  &c.  R.  Co., 
40  Mo.  App.  642;  Montgomery  &c. 
R.  Co.  V.  Mallette,  92  Ala.  209; 
Southern  &c.  R.  Co.  v.  Walsh,  45 
Kan.  653;  Mitchell  v.  Southern  &c. 
R.  Co.,  87  Gal.  62;  s.  c.  11  L.  R.  A. 
130;  Alabama  &c.  R.  Co.  v.  Hill,  93 
Ala.  514;  s.  c.  9  L.  R.  A.  442;  Wa- 
bash &c.  R.  Co.  V.  Friedman,  41  111. 
App.  270;  Texas  &c.  R.  Co.  v.  Buck- 
elew,  3  Tex.  Civ.  App.  272;  Fordyce 


Section 

3514.  Further  of  starting  car  sud- 

denly while  passenger  get- 
ting on. 

3515.  Starting  street  car  with  a  sud- 

den  motion   before   passen- 
gers can  get  seated. 

V.  Withers,  1  Tex.  Civ.  App.  541; 
Spellman  v.  Lincoln  Rapid  Transit 
Co.,  36  Neb.  890;  s.  c.  20  L.  R.  A. 
316;  Louisville  &c.  R.  Co.  v.  Miller, 
141  Ind.  533;  Webster  v.  Elmira  &c. 
R.  Co.,  85  Hun  (N.  Y.)  167;  Cincin- 
nati St.  R.  Co.  V.  Kelsey,  9  Ohio 
C.  C.  170;  Elgin  City  R.  Co.  v.  Wil- 
son, 56  111.  App.  364.  Street  railway 
company  held  liable  for  the  derail- 
ment of  a  car  in  which  a  pregnant 
woman  was  riding,  resulting  in  her 
miscarriage  and  permanent  injury: 
Reading  &c.  Pass.  R.  Co.  v.  Eckert 
(Pa.),  2  Cent.  Rep.  791  (no  off. 
rep.).  In  an  action  for  personal  in- 
juries received  by  a  passenger  in 
the  derailment  of  a  street  car,  evi- 
dence of  the  speed  of  the  car  at  the 
time  of  the  accident  is  admissible: 
Griffith  V.  Utica  &c.  R.  Co.,  43  N.  Y. 
St.  Rep.  835;  s.  c.  17  N.  Y.  Supp. 
692;  s.  c.  aff'd  137  N.  Y.  566;  3 
N.  E.  Rep.  339.  Evidence  of  a  pre- 
vious derailment,  not  at  the  same 
place  nor  under  the  same  condi- 
tions, not  admissible:  Morrow  v. 
Westchester  Elec.  R.  Co.,  63  N.  Y. 
Supp.  16;  s.  c.  30  Misc.  (N.  Y.)  694. 
Condition  of  the  track  at  the  place 
of  the  derailment  which  took  the 
question  of  negligence  of  the  railway 
company  to  the  jury,  where  it  was 
caused  by  a  broken  rail:  Edlund  v. 
St.  Paul  City  R.  Co.,  78  Minn.  434; 
s.  c.  81  N.  W.  Rep.  214. 

"'  Pollock  V.  Brooklyn  &c.  R.  Co., 
39  N.  Y.  St.  Rep.  568;  s.  c.  15  N.  Y. 
Supp.  189;  s.  c.  aff'd  133  N.  Y.  624; 
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§  3511.  Duty  toward  Passengers  Boarding  Street  Cars.^'' — It  is 
manifestly  the  duty  of  the  driver  and  conductor  of  a  street  car,  or 
at  least  of  one  of  them,  to  keep  a  vigilant  outlook  for  the  purpose 
of  discovering  any  person  signaling  the  car  to  stop,  in  order 
that  such  person  may  board  it;^"'  and  they  are  obviously  under  the 
duty  of  giving  any  person  who  manifests  his  purpose  of  boarding 
the  car,  a  reasonable  opportunity  to  do  so  in  safety,  provided  there  is 
room  on  the  car.^^*  If,  while  a  passenger,  proceeding  with  due  care, 
is  boarding  the  car,  it  is  suddenly  started  forward,  whereby  the 
passenger  is  injured,  it  will  be  a  case  for  damages.^''  But  as  intend- 
ing passengers,  through  negligence  or  ignorance,  often  fail  to  make 
such  signals  as  will  attract  the  attention  of  those  in  charge  of  the  car, 
and  as  the  persons  in  charge  of  the  car  often  fail  to  observe  such 
signals  when  made,  passengers  are  frequently  under  the  necessity, 
put  upon  them  by  their  own  fault  or  by  the  fault  of  those  in  charge 
of  the  car,  either  of  boarding  it  while  in  motion,  or  else  of  waiting  for 
another  car.  Our  active  habits  of  life  do  not  permit  of  such  delay,  ex- 
cept under  the  stress  of  real  and  obvious  danger;  and,  accordingly, 
nothing  is  more  constantly  seen  than  the  act  of  persons — especially 
of  young  and  athletic  persons — in  boarding  street  cars  while  in  mo- 
tion. Such  being  the  constant  habit  of  the  people,  every  day  seen  in 
cities,  the  courts  have  been  unable  to  ascribe  contributory  negligence 

30    N.    E.    Rep.    1156.     On    a    prin-  a    crowded    car.     From    these    two 

ciple  already  fully  explained,  appli-  propositions  it  would  follow  that  no 

cable  to  juvenile  as  well  as  to  adult  one  is   under   any   such   duty;    and 

trespassers    (ante,   §   3308,   et  seq.),  therefore,    that    if    the    passenger 

it  has  been  held  that  the  mere  fact  would  board  the  car,  he  must  do  so 

that  a   newsboy  was   injured  by   a  while  it  is  in  motion,  and  if  he  is 

street  car   leaving  the  track  while  injured  while   so   doing,  it  will  be 

he  was  on  board  selling  papers  in  ascribed    to    his    own    contributory 

violation  of  a  rule  of  the  company,  negligence.     In   other  words,   if  he 

is  not  sufficient  to  show  negligence  rides  at  all  he  must  do  so  under  the 

on  the  part  of  the  company,  if  there  necessity  of  risking  life  or  limb,  and 

is  nothing  to  show  that  either  the  of   having  it   ascribed   to   his   own 

conductor  or  the  driver  knew  of  his  fault. 

presence,   or  that   either  was   reck-  "» De  Rozas  v.  Metropolitan  St.  R. 

lessly  or  wantonly  negligent  as  to  Co.,  13  App.  Div.  (N.  Y.)  296;  s.  c.  43 

his   safety:     North   Chicago   St.   R.  N.  Y.  Supp.  27. 

Co.  V.  Thurston,  43  111.  App.  587.  "°  It  was  so  held  where  a  female 

leo  rpjjjg  gection  is  cited  in  §  3600.  passenger,  boarding  a  street  car,  had 

"'  In  one  case  it  is  said  that  the  barely  reached  the  platform,  when 

driver  of  a  horse  car  is  under  no  the   car   was   suddenly   started   for- 

duty   to   look   after   intending   pas-  ward,  throwing  her  with  great  vio- 

sengers  while  engaged  in  attending  lence  against  the  brass  handles  of 

to  his  horses:     Pitcher  v.   People's  the  door,  severely  injuring  her  arm: 

Street  R.  Co.,  154  Pa.  St.  560,  564;  s.  De  Rozas  v.  Metropolitan  St.  R.  Co., 

c.  26  Atl.  Rep.  559;  32  W.  N.  C.  (Pa.)  13  App.  Div.  (N.  Y.)  296;  s.  c.  43  N. 

243.  It  might  with  equal  propriety  be  Y.   Supp.   27.     But  see  Bachraoh  v. 

said  that  the  conductor  is  under  no  Nassau  &c.  R.  Co.,  35  App.  Div.  (N. 

such  duty   while  collecting  the  fare  Y.)    633;    s.  c.   54  N.  Y.   Supp.   958, 

from  the  passengers,   especially  on  where  the  company  was  exonerated. 
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as  a  matter  of  law  to  such  conduct,  although  it  sometimes  results  in 
accidents.^'"  On  the  other  hand,  it  has  been  held  that  it  is  not  neg- 
ligence, as  matter  of  law,  on  the  part  of  those  in  charge  of  a  street 
car,  to  iail  to  bring  the  car  to  a  full  stop  in  order  to  afford  an  oppor- 
tunity to  a  passenger,  apparently  of  good  physical  capacity,  to  board 
it,^'^  especially  if  the  passenger  is  a  young  man."^  But  while  negli- 
gence may  not  be  ascribed  as  matter  of  law  to  the  failure  to  come  to 
a  full  stop  to  enable  a  young  and  apparently  athletic  person  to  mount 
an  ordinary  car, — yet  where  the  car  has  been  signaled  to  stop  at  a 
place  usual  for  taking  on  passengers,  and  several  persons  are  waiting 
with  the  manifest  purpose  of  mounting  it, — it  has  been  well  held 
that  those  in  charge  of  it  are  bound  to  stop  for  an  ample  time  to 
enable  all  to  board  it  who  desire  to  do  so,  and  that  this  duty  is  not  lim- 
ited to  those  who  have  signaled  the  car.^^^  All  this  presupposes  that 
the  intending  passenger,  in  boarding  the  car,  or  selecting  his  seat  there- 
in, proceeds  in  the  exercise  of  due  care.  When,  therefore,  a  passenger, 
in  a  crowd  upon  a  street  car,  left  his  seat  and  moved  forward  by  way 
of  the  side  step  to  another  seat,  for  no  apparent  reason,  and  in  so  do- 
ing, his  head  was  brought  in  contact  with  the  column  of  an  elevated 
railway, — it  was  held  that,  having,  without  reasonable  cause,  placed 
himself  outside  the  car  when  it  was  in  motion,  he  assumed  the  hazard 
of  so  doing,  and  hence  that  there  could  be  no  recovery  of  damages.^''* 

§  3512.  Further  of  this  Duty. — On  the  other  hand,  if  a  person  in- 
tending to  mount  a  street  car  would  have  it  stopped  to  enable  him  to 
mount  in  safety,  it  is  manifestly  his  duty  distinctly  to  signal  those  in 
charge  of  the  car  for  that  purpose ;  and  if,  without  so  signaling  them, 
and  without  their  seeing  him,  he  attempts  to  mount  the  car  while 
in  motion,  and  is  injured,  the  injury  will  be  ascribed  to  his  own 
fault,  and  not  to  their  negligence.^'^  But,  irrespective  of  the  ques- 
tion whether  the  intending  passenger  has  seasonably  and  sufficiently 

™Post,  §  3565.  struct  the  jury  that  the  defendant 

"'  Moylan  v.  Second  Ave.  R.  Co.,  street   car    company   could    not   be 

128  N.  Y.  583;   s.  c.  27  N.  B.  Rep.  held    liable,    unless    Its    employes 

977;  37  NT  Y.  St.  Rep.  871;  reversing  failed  to  stop  the  car  as  quickly  as 

s.  c.  35  N.  Y.  St.  Rep.  644;  Picard  v.  they    could    have    done    after    the 

Ridge  &c.  R.  Co.,   147   Pa.   St.   195;  plaintiff  got  into  a  position  of  peril 

s.  c.  1  Pa.  Adv.  R.  218;  23  Atl.  Rep.  in  attempting  to  board  it:     Morri- 

566.  son  V.  Broadway  &c.  R.  Co.,  28  N.  Y. 

™  Moylan  v.  Second  Ave.  R.  Co.,  St.  Rep.  498;  s.  c.  18  Wash.  L.  Rep. 

suvra.  161;  8  N.  Y.  Supp.  436;  s.  c.  affd  130 

™  Joliet  Street  R.  Co.  v.  Duggan,  N.  Y.  156;  29  N.  E.  Rep.  105. 

45  111.  App.  450.  "'  Pitcher  v.  People's  Street  R.  Co., 

"'Coleman  v.  Second  Ave.  R.  Co.,  154  Pa.  St.  560;    s.  c.  26  Atl.  Rep. 

114  N.  Y.   609;    rev'g  s.   c.   41   Hun  559;    32  W.  N.   C.    (Pa.)    243;    Woo 

(N.  Y.)   380.     Circumstances  under  Dan  v.  Seattle  Electric  R.  &c.  Co.,  5 

which  it  was  proper  to  refuse  to  in-  Wash.  466;  s.  c.  32  Pac.  Rep.  103. 
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signaled  those  in  charge  of  the  car,  if  he  attempts  to  board  it  while 
in  motion,  and  they  see  him  making  the  attempt,  or  if  they  have 
reason  to  know  from  any  circumstances  that  he  is  attempting  to 
mount  it,  this  puts  them  under  the  obligation  of  exercising  care  for 
his  safety,  according  to  the  exigencies  of  his  situation. ^^°  And  al- 
though he  may  be  guilty  of  a  plain  act  of  negligence  in  making  the 
attempt,  yet  if,  notwithstanding  his  negligence,  the  driver  can,  by 
the  exercise  of  reasonable  care  in  stopping  the  car,  prevent  his  act 
from  resulting  in  injury  to  him,  and  fails  to  do  so, — then,  on  a  prin- 
ciple already  shown,^'''^  the  company  will  be  liable.^^^ 

§  3513.    Starting  Street  Car  Suddenly  while  Passenger  Getting 

On. — The  act  of  starting  the  car  forward  with  a  sudden  jerh  while 
the  passenger  is  in  the  act  of  getting  on,  or  while  he  is  walking  in 
the  aisle  in  an  attempt  to  reach  a  seat,  has  been  the  source  of  fre- 
quent accidents;  and  the  courts  have  generally  ascribed  such  con- 
duct to  the  negligence  of  those  in  charge  of  the  car,  and  have  held 
the  company  liable  to  pay  damages  therefor.^'^     But  this  assumes 


"°  Meriwether  v.  Kansas  City  &c. 
Co.,  45  Mo.  App.  528. 

-''Ante,  §  2923;  Vol.  I,  §  232;  Vol. 
II,  §§  1597,  1997. 

™Woodard  v.  "West  Side  St.  R. 
Co.,  71  Wis.  625.  There  is  a  hold- 
ing to  the  effect  that,  under  such 
circumstances,  a  street  railway  com- 
pany is  liable  only  for  gross  negli- 
gence, implying  a  willful  or  wanton 
injury  (Basch  v.  North  Chicago 
Street  R.  Co.,  40  111.  App.  583),— yet, 
unless  the  person  making  the  at- 
tempt is  manifestly  attempting  to 
ride  as  a  trespasser,  and  not  as  a 
passenger,  the  conclusion  implies 
gross  neglect  on  the  part  of  the 
court  of  the  settled  rules  of  law, 
and  of  the  ohvious  suggestions  of 
justice   and   humanity.  There 

is  a  more  or  less  doubtful  holding 
to  the  effect  that  a  street  railway 
company  is  not  liable  for  personal 
injuries  sustained  by  a  young  man 
through  coming  into  contact  vnth  a 
truck  in  the  street  while  attempting 
to  board  a  moving  car,  where  the 
speed  of  the  car  was  not  accelerated 
after  he  attempted  to  board  it,  and 
where  neither  the  driver  nor  the 
conductor  saw  the  danger:  Moylan 
V.  Second  Ave.  R.  Co.,  128  N.  Y.  583; 
s.  c.  27  N.  B.  Rep.  977;  37  N.  Y.  St. 
Rep.  871;  reversing  s.  c.  35  N.  Y.  St. 
Rep.  644. 

""  Dougherty  v.  Missouri  R.  Co., 
9  Mo.  App.  478;  s.  c.  affirmed  81  Mo. 
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325  (cited  with  approval  in  Coudy  v. 
St.  Louis  &c.  R.  Co.,  85  Mo.  79,  85); 
Central  R.  Co.  v.  Smith,  74  Md.  212; 
s.  c.  21  Atl.  Rep.  706;  Walters  v.  Phil- 
adelphia Traction  Co.,  161  Pa.  St.  36; 
s.  c.  28  Atl.  Rep.  941;  Akersloot  v. 
Second  Ave.  R.  Co.,  131  N.  Y.  599; 
s.  c.  15  L.  R.  A.  489;  43  N.  Y.  St.  Rep. 
290;  30  N.  E.  Rep.  195;  aff'g  s.  c. 
40  N.  Y.  St.  Rep.  231;  15  N.  Y.  Supp. 
864;  Ganiard  v.  Rochester  City  &c. 
R.  Co.,  50  Hun  (N.  Y.)  22;  s.  c.  18 
N.  Y.  St.  Rep.  692;  aff'd  in  121  N.  Y. 
661  (mem.) ;  Morison  v.  Broadway 
&c.  R.  Co.,  28  N.  Y.  St.  Rep.  498;  s.  c. 
18  Wash.  L.  Rep.  161;  8  N.  Y.  Supp. 
436;  Christie  v.  Galveston  &c.  R.  Co. 
(Tex.  Civ.  App.),  2  Am.  Neg.  Rep. 
260;  s.  c.  39  S.  W.  Rep.  638  (no  off. 
rep.) ;  West  Chicago  St.  R.  Co.  v. 
James,  69  111.  App.  609;  Dean  v.  Third 
Ave.  R.  Co.,  34  App.  Div.  (N.  Y.)  220; 
s.  c.  54  N.  Y.  Supp.  490;  5  Am.  Neg. 
Rep.  226;  Lansing  V.  Coney  Island  &c. 
R.  Co.,  16  App.  Div.  (N.  Y.)  146;  s.  c. 
45  N.  Y.  Supp.  120;  Anacostia  &c.  R. 
Co.  V.  Klien,  8  App.  (D.  C.)  75;  s.  c. 
24  Wash.  L.  Rep.  117;  Baltimore 
City  R.  Co.  V.  Baer,  90  Md.  97;  s.  c. 
44  Atl.  Rep.  992;  Dickert  v.  Salt 
Lake  City  R.  Co.,  20  Utah  394;  s.  c. 
59  Pac.  Rep.  95;  Steeg  v.  St.  Paul 
&c.  R.  Co.,  50  Minn.  149;  s.  c.  16  L. 
R.  A.  379;  20  Wash.  L.  Rep.  541;  52 
N.  W.  Rep.  393;  Sahlgaard  v.  St. 
Paul  City  R.  Co.,  48  Minn.  232;  s.  c. 
51  N.  W.  Rep.  Ill;  Kinkade  v.  At- 
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that  the  men  in  charge  of  the  car  are  fairly  apprised  by  the  intending 
passenger  of  his  purpose  to  board  the  car,  or  else  the  situation  must 
be  such  that  passengers  may  naturally  be  expected  to  get  upon  the 
car  at  the  particular  time  and  plaee.^^"  It  has  been  held  that  before 
a  motorman  can  be  charged  with  negligence  in  suddenly  increasing 
the  speed  of  his  car  while  a  passenger  is  attempting  to  board  it,  he 
must  have  known  of  such  an  attempt,  or  the  place  must  have  been 
one  where  passengers  would  naturally  be  expected  to  get  aboard.^*^ 

§  3514.  Further  of  Starting  Car  Suddenly  while  Passenger  Get- 
ting On. — It  was  so  held  where,  in  boarding  an  open  street  car,  the 
father  of  a  child  seven  years  old  placed  her  on  a  seat,  and,  before  he 
was  able  to  get  seated  so  that  he  could  pay  attention  to  her,  the  car 
started  with  a  sudden  motion,  throwing  her  out;^'^  where,  after  a 
female  passenger  had  boarded  a  street  car,  the  car  was  started  with 
what  was  characterized  as  "a  sudden  and  violent  jerk,"  whereby  she 
was  thrown  down  as  she  was  going  to  a  seat,  and  her  arm  was  broken, 
notwithstanding  the  fact  that  the  car  was  started  by  the  usual  method, 
it  being  a  dangerous  method  ;^*^  where  an  intending  passenger,  in 
attempting  to  board  an  open  ear,  hailed  the  car,  and  it  stopped,  and 
he  started  to  board  it,  and  got  both  feet  on  the  side  step,  but,  before 
he  could  get  to  a  place  of  safety,  the  car  started  suddenly,  throwing 
him  off  and  injuring  him.^**     Nor  does  it  make  any  difEerence  that 


Ian  tic  Ave.  R.  Co.,  9  Misc.  (N.  Y.)  to  board  tlie  train  while  it  is  stand- 
273;  s.  c.  61  N.  Y.  St.  Rep.  323;  29  Ing  still,— although,  before  he  at- 
N.  Y.  Supp.  747;  s.  c.  afE'd  149  N.  Y.  tempted  to  board  it,  it  had  stopped  a 
615;  Clay  v.  Chicago  &c.  R.  Co.,  17  reasonable  time  for  him  and  others 
Mo.  App.  631;  De  Rozas  v.  Metropol-  to  board  it  in  safety;  since  the  con- 
Itan  St.  R.  Co.,  13  App.  Div.  (N.  Y.)  ductor  is  bound  to  know,  before 
296;  s.  c.  43  N.  Y.  Supp.  27.  That  a  starting  the  cars  suddenly  and  with 
boy  who  attempts  to  board  a  street  full  force,  that  no  person  is  attempt- 
car,  which  has  been  stopped  to  let  ing  to  mount  it,  or  is  in  a  position 
off  a  passenger,  without  making  any  of  danger:  Cohen  v.  West  Chicago 
signal  to  the  driver  or  conductor  of  Street  R.  Co.,  60  Fed.  Rep.  698. 
his  desire  or  intention  to  do  so,  and  ^'°  Muehlhausen  v.  St.  Louis  &c.  R. 
who  is  not  seen  by  either,  is  not  a  Co.,  91  Mo.  332;  s.  c.  6  West.  Rep. 
■passenger  to  whom  the  street  rail-  857. 

way  company  is  liable  for  injuries         "'  Bachrach  v.  Nassau  Elec.  R.  Co., 

sustained  from  the  sudden  starting  35  App.  Div.  (N.  Y.)  633;  s.  c.  54  N. 

of  the  car, — see  Pitcher  v.  People's  Y.  Supp.  958. 

&c.  R.  Co.,  9  Lane.  L.  Rev.  (Pa.)  276.         '"^Lansing  v.  Coney  Island  &c.  R. 

A  sound  and  conservative  decision  Co.,  16  App.  Div.  (N.  Y.)  146;  s.  c.  45 

is  to  the  effect  that  a  street  railway  N.  Y.  Supp.  120. 
company,    operating   cable   cars,   is        ™  Dickert  v.  Salt  Lake  City  R.  Co., 

liable  for  injuries  to  a  passenger  by  20  Utah  394;  s.  c.  59  Pac.  Rep.  95. 
the  sudden  starting  of  a  train  with        "*  Baltimore    City   &c.    R.    Co.    v. 

a  violent  jerk  while  he  has  one  foot  Baer,  90  Md.  97;   s.  c.  44  Atl.  Rep. 

upon  the   platform    and  the  other  992.     Similarly,    see   Anacostia    &c. 

upon    the    ground,    with    his    hand  R.  Co.  v.  Klien,  8  App.   (D.  C.)  75; 

grasping  the  railing,  in  an  attempt  s.  c.  24  Wash.  L.  Rep.  117. 
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the  ear  has  not  stopped  at  a  regular  stopping  place  or  at  a  street 
crossing,  but  has  stopped  at  another  point  by  reason  of  a  temporary 
obstruction  on  the  track,  at  which  point  the  passenger  attempts  to 
board  the  car,  and  the  conductor  is  aware  of  his  intention,  but 
nevertheless  starts  the  car  with  a  sudden  motion,  whereby  the  in- 
tending passenger  is  thrown  down  and  killed. ^^^  But  where  the 
train  is  stopped  at  a  place  where  it  does  not  ordinarily  receive  pas- 
sengers, and  where  the  presence  of  intending  passengers  attempting 
to  board  the  train  is  not  therefore  to  be  expected,  negligence  will  not 
be  ascribed  to  the  railway  company  if  the  train  is  started  with  a  sud- 
den motion  while  a  person  is  in  the  act  of  boarding  it,  unless  its 
servants  in  charge  of  the  train  saw  him  in  such  act  in  time  to  pre- 
vent the  starting  of  the  train  until  he  had  safely  got  on  board.^*"  On 
the  other  hand,  if  a  street  car  has  stopped  for  the  reception  of  pas- 
sengers, or  if  an  intending  passenger  has  signaled  it  to  stop,  and  has 
put  his  foot  upon  the  step  of  it  in  the  act  of  getting  on,  and  is  in- 
jured by  its  sudden  starting,  he  will  have  the  right  to  damages  for 
his  injury,  whether  the  servants  who  started  the  car  knew  that  he  was 
in  the  act  of  getting  on  or  not;  since  he  is  entitled  to  the  care  due 
to  a  passenger.^*'  Negligence  was  imputed  to  the  conductor  of  a 
street  railway  car  or  train,  and  through  him,  to  the  street  railway 
company,  in  a  case  where  the  conductor  of  a  cable  car,  before  giving 
the  signal  to  the  gripman  to  start,  after  the  car  had  stopped  to  take 
on  passengers,  failed  to  look  around  to  see  that  all  passengers  in- 
tending to  take  passage  at  that  place  were  safely  on  board,  but,  being 
inside  the  car,  negligently  gave  the  signal,  which  caused  it  to  start 
forward,  injuring  a  passenger  attempting  to  board  it.^** 


"=  Dean  v.  Third  Ave.  R.  Co.,  34  ing  to  see  whether  some  one  is  not 

App.  Div.  (Nf  Y.)  220;  s.  c.  54  N.  Y.  endeavoring  to  board  it,  or  to  alight 

Supp.    490;    5    Am.    Neg.    Rep.    226  from  it. 

[criticising   Georgia   &c.    R.    Co.    v.  "'West    Chicago    St.    R.    Co.    v. 

Robinson,   68  Miss.   643;    Pitcher  v.  James,  69  111.  App.  609. 

People's  St.  R.  Co.,  154  Pa.  St.  560].  "« Dudley  v.  Front  St.  &c.  R.  Co., 

""  Georgia  &c.  R.  Co.  v.  Robinson,  73  Fed.  Rep.  128.     Where  an  injury 

68  Miss.  643;  Pitcher  v.  People's  St.  was  in  this  manner  visited  upon  a 

R.  Co.,  154  Pa.  St.  560.     While  these  female  passenger,  it  was  immaterial 

last   two    cases   are   distinguishable  that  those  in  charge  of  the  car  did 

from  the  preceding  one,  it  does  not  not   know    that    she    was    suffering 

appear  that  the  distinction  is  very  from  infirmities  making  it  difficult 

solid.     It   is   a   notorious   fact   that  for  her  to  board  the  car:     Post  v. 

people  are  liable  to  attempt  to  board  Hartford  St.  R.  Co.,  72  Conn.  362; 

street  cars  whenever  and  wherever  s.  c.  44  Atl.  Rep.  547.     The  fact  that 

they  may  be  stopped  upon  the  street,  a  street  railway  conductor  gave  the 

It  is  therefore   the   merest   sugges-  signal  for  the  car  to  start  while  he 

tion  of  prudence  on  the  part  of  those  saw  an  aged  person  with  one  foot 

in  charge  of  a  street  car,  not  to  start  on  the  running  board,  in  the  act  of 

it  suddenly,  no  matter  where  it  may  getting  in  the  car,  was  sufficient  evi- 

happen  to  be  stopped,  without  look-  den.ce    of   gross    negligence,    whera 
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§  3515.  Starting  Street  Car  with  a  Sudden  Motion  before  Passen- 
gers can  get  Seated. — Many  of  the  cases  cited  in  the  preceding  para- 
graphs of  this  chapter  emphasize  the  duty  of  the  street  railway  com- 
pany not  to  start  its  car  with  a  sudden  motion  before  passengers  who 
have  boarded  the  car  have  had  time  to  get  securely  seated, — such,  for 
example,  as  the  case  where,  before  a  father  could  get  securely  seated, 
so  as  to  pay  attention  to  his  child  whom  he  brought  upon  the  car, 
the  child  was  thrown  off  by  the  sudden  starting  of  the  car;^^''  or  the 
case  where,  after  the  intending  passenger  had  got  upon  the  side 
step,  but  before  he  could  get  to  a  seat,  the  car  started  with  a  sudden 
motion,  throwing  him  off  and  injuring  him.^°"  These  decisions 
emphasize  the  doctrine  that  for  those  in  charge  of  a  street  car  to  start 
it  suddenly  while  a  passenger,  especially  a  woman,  is  endeavoring  to 
secure  a  seat,  is  evidence  of  negligence  to  take  the  question  to  a 
jury.^"^  It  has  been  held  that  a  street  railway  company  is  liable 
for  injuries  thus  visited  upon  a  passenger  where  human  care  and 
foresight  could  have  prevented  the  injury,  although  it  is  necessary 
to  start  the  car  before  passengers  reach  their  seats  in  order  to  reach 
the  destination  at  the  time  demanded  and  promised.^"^ 

Subdivision  4.     Negligence  with  Respect  to  Passengers  Alighting 

from  Street  Cars. 

Section  Section 

3518.  Care    required    in    favor    of     3520.  Duty  to  see  and  know  that  all 

street  railway  passengers  in  passengers     have     safely 

the  act  of  alighting.  alighted  before  starting  the 

3519.  Duty  of   street  railway   com-  street  car. 

panies    towards    passengers 
alighting. 

such  person  was  thrown  from  the  gently   starting   the   car   too   soon, 

car  and  killed,  to  justify  the  sub-  while  he  saw  the  passenger  getting 

mission  of  the  question  to  the  jury,  into  the  car,  was  not  alone  sufficient 

under  Mass.   St.  1886,  ch.  140,  au-  evidence  of  unfitness  to  justify  a  re- 

thorizing  a   recovery   of   a   penalty  covery:     Gordon   v.    West   End    St. 

against  a  street  railway  company  for  R.  Co.,  175  Mass.  181;  s.  c.  55  N.  E. 

the  death  of  a  passenger  caused  by  Rep.  990. 

the  gross  negligence  of  its  employes:  "'  Lansing  v.  Coney  Island  &c.  R. 

Gordon  v.  West  End  St.  R.  Co.,  175  Co.,  16  App.  Div.   (N.  Y.)  146;   s.  c. 

Mass.  181;    s.  c.  55  N.  E.  Rep.  990.  45  N.  Y.  Supp.  120. 

In  the  same  case  it  was  held,  con-  ""Baltimore    City   &c.    R.    Co.    v. 

struing  that  clause  of  the   statute  Baer,  90  Md.  97;   s.  c.  44  Atl.  Rep. 

(Mass.     Stat.     1886,     ch.     140)     en-  992. 

titling   an    administrator   of   a   de-  "' Dochtermann   v.    Brooklyn    &c. 

ceased  street  railway  passenger  to  R.  Co.,  32  App.  Div.  fN.  Y.)  13;  s.  c. 

recover  a  penalty  of  the  company  52  N.  Y.  Supp.  1051;   Dougherty  v. 

if  the  death  was  caused  through  the  Missouri  &c.  R.  Co.,  9  Mo.  App.  478; 

unfitness  of  an  employe,  that  the  fact  s.  c.  aff'd  81  Mo.  325. 

that  the  death  of  an  aged  passenger  "^  West    Chicago    St.    R.    Co.    v. 

was  caused   by   a  conductor   negli-  Craig.  57  111.  App.  411. 
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Section  Section 

3521.  Starting  street  car  before  the    3526.  Cases    where    the    street    car 

passenger  has  had  a  reason-  company    has    been    exon- 

able  time  to  alight.  erated  for  injuries  received 

3522.  Starting  street  car  with  sud-  by  passengers  alighting. 

den  jerk  while  passenger  is     3527.  Duty  to  protect  alighting  pas- 
getting  off.  sengers  against  contact  with 

3523.  Starting  street  car  at  signal  car  on  parallel  track. 

of  unauthorized  person.  3528.  Further  of  this  duty. 

3524.  Effect    of    violation    of    ordi-     3529.  And     against     contact     with 

nance  requiring  street  car  to  other  vehicles. 

stop  to  allow  ladies  and  chil-  3530.  Burden  of  proof  Is  on  street 

dren  to  enter  or  alight.  railway  passenger. 

3525.  Stopping  street  car  in  an  im-  3531.  Instructions  to  juries  in  cases 

proper  or  dangerous  place.  of  injuries  received  by  street 

railway  passengers  in  alight- 
ing. 

§  3518.  Care  Eequired  in  Tavor  of  Street  Railway  Passengers  in 
the  Act  of  Alighting. — ^At  the  outset  it  is  to  be  remembered  that 
the  person  attempting  to  alight  from  the  carrier's  vehicle  is  still  a 
passenger  until  he  has  accomplished  the  act  of  alighting  in  safety; 
and  that  the  street  car  company  is  a  carrier  of  passengers,  and  owes 
to  the  passenger  attempting  to  alight  that  very  high  degree  of  care 
and  attention  which  the  law  puts  upon  it  generally,  to  the  end  of 
promoting  the  safety  of  its  passengers.^*^  The  degree  of  care  re- 
quired under  these  circumstances  has  been  described  as  the  greatest 
care  consistent  with  the  practical  operation  of  its  cars.^'"*  And  clearly, 
this  degree  of  care  is  due  from  the  carrier  so  far  as  controlling  the 
movements  of  the  car  is  concerned,  so  as  to  prevent  injuries  to  a 
passenger  who  is  attempting  to  alight.^**^  But  whether  this  high 
and  exact  degree  of  care  is  demanded  of  the  carrier  with  respect  to 
the  safety  of  its  platforms  or  other  approaches  to  the  car  which  the 
passenger  must  make  use  of  in  alighting,  is  placed  in  doubt  by  some 
of  the  authorities,  although  on  principle  there  should  be  no  doubt 
about  it.  For  example,  in  New  York  it  has  been  held  that  an  ele- 
vated railway  company,  in  furnishing  approaches  to  its  cars,  is  re- 
quired to  exercise  no  more  than  ordinary  care;  so  that,  where  a  pas- 
senger was  injured  by  slipping  and  falling  on  a  slippery  stairway 
while  leaving  the  defendant's  station,  the  slippery  condition  of  the 
stairway  was  not  evidence  of  negligence  to  charge  the  carrier.^"' 

"^  Cobb  V.  Lindell  R.  Co.,  149  Mo.  ""'  West  Chicago  St.  R.  Co.  v.  Luka, 

135;  s.  c.  50  S.  W.  Rep.  310.  supra. 

1"  West  Chicago  St.  R.  Co.  v.  Luka,  ""  Kelly  v.  Manhattan  R.  CO.,  112 

72  111.  App.  60;   s.  c.  30  Chic.  Leg.  N.  Y.  443;  s.  c.  3  L.  R.  A.  74. 

News  82. 
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Proceeding  upon  the  same  theory,  in  a  ease  where  a  passenger,  in 
alighting  from  a  railway  train,  slipped  upon  ice  on  the  platform  of 
the  station,  and  fell  and  was  injured,  it  was  held  that  the  accident 
was  caused  by  something  inseparable  from  a  cold  climate,  namely, 
from  the  accumulation  of  snow  and  ice  in  exposed  places  during  a 
winter  storm,  and  that  the  rule  of  law  demanding  a  high  degree  of 
care  of  railway  carriers  of  passengers  as  to  the  condition  of  its  cars, 
did  not  apply  in  such  a  case.^'^  The  care  due  to  the  passenger  from 
the  carrier  under  these  circumstances  demands  that  the  passenger, 
after  notifying  those  in  charge  of  the  movements  of  the  car,  either 
by  word  or  by  signal,  of  his  purpose  to  alight,  shall  have  a  reason- 
able time  to  do  so  in  safety,^"'  and  shall  not  be  discharged  at  an 
unsafe  or  unsuitable  place.^'"' 

§  3519.  Duty  of  Street  Railway  Companies  towards  Passengers 
Alighting.^"" — It  is  the  reciprocal  duty  of  the  passenger  to  give  the 
conductor  reasonable  notice  of  his  intention  to  alight,  and  of  the 
conductor  to  stop  the  car  for  a  reasonable  time,  and  at  the  proper 
stopping  place,  to  enable  the  passenger  so  to  do.^"^  The  measure  of 
care  demanded  by  the  law  from  the  street  railway  company,  in  the 
discharge  of  this  duty,  is  the  extraordinary  care  and  diligence  already 
described.^"^  When  the  car  has  once  stopped  to  let  off  passengers, 
it  is  the  duty  of  the  driver  and  conductor  to  ascertain  who  of  the  pas- 
sengers intend  to  alight,  and  to  hold  the  car  a  sufficient  length  of 
time  to  enable  them  to  alight  in  safety,  by  the  exercise  of  reasonable 
diligence,  and  not  to  put  the  car  in  motion  until  the  last  one  has 
left  it;  and  if  a  passenger,  proceeding  in  the  exercise  of  ordinary 
care,  is  injured  in  consequence  of  their  violation  of  this  duty,  the 
company  will  be  liable. ^°^  It  is  the  duty  of  the  conductor,  before 
starting  the  car,  to  see  and  know  that  no  passenger  is  in  the  act  of 
alighting  or  is  otherwise  in  a  position  which  would  be  rendered 
perilous  by  the  starting  of  the  car.^"*     In  such  a  case  it  will  be  no 

'"Palmer  v.  Pennsylvania  R.  Co.,  Rep.  646;  Washington  &c.  R.  Co.  v. 

Ill  N.  Y.  448;  s.  c.  2  L.  R.  A.  252.  Harmon,  147  U.  S.  571;  s.  c.  37  L.  ed. 

''"'Post,  §  3519.  284;  13  Sup.  Ct.  Rep.  557;  21  Wash. 

^'"Post,  §  3525.  L.  Rep.   231;    Piper  v.   Minneapolis 

""This  section  is  cited  in  §§  3518,  Street  R.  Co.,  52  Minn.  269;  s.  c.  53 

3590.  N.  W.  Rep.  1060;  Ridenhour  v.  Kan- 

^' Metropolitan  R.  Co.  v.  Jones,  1  sas  City  &c.  Co.,  102  Mo.  270,  283; 

App.   (D.  C.)   200;    s.  c.  4  Wash.  L.  s.  c.  14  S.  W.  Rep.  760;  James  v.  At- 

Rep.  646;  Crissey  v.  Hestonville  &c.  lanta  Street  R.  Co.,  90  Ga.  695;  s.  c. 

R.  Co.,  75  Pa.  St.  83.  16  S.  B.  Rep.  642;   Augusta  &c.  R. 

""'Ante,  §  3475;  Atlanta  &c.  St.  R.  Co.  v.  Randall,  79  Ga.  304;  Gulf  &c. 

Co.  V.  Bates,  103  Ga.  333;   s.  c.  30  R.  Co.  v.  Williams,  70  Tex.  159. 
S.  E.  Rep.  41.  "°*  Birmingham  &c.  R.  Co.  v.  Smith, 

'"=  Metropolitan  R.  Co.  v.  Jones,  1  90  Ala.  60;  s.  c.  6  South.  Rep.  86. 
App.  (D.  C.)  200;  s.  c.  21  Wash.  L. 
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excuse  that  the  conductor  did  not  see  the  passenger  in  the  act  of 
alighting,  because  he  was  engaged  in  other  duties;  but  this  will  ag- 
gravate, rather  than  excuse,  the  charge  of  negligence  in  starting 
before  the  passenger  has  alighted.^"^  It  will  be  actionable  negligence 
for  the  car  to  start  when  a  passenger  is  seen  to  be  in  the  act  of 
alighting,  although  she  does  not  signal  the  car  to  stop,  and  although 
the  driver  has  reason  to  believe  that  she  is  not  going  to  alight.^"" 
If  the  passenger  seeking  to  alight  is  evidently  infirm,  crippled,  very- 
young,  or  otherwise  incapable  of  caring  properly  for  his  safety,  then 
the  duty  of  the  carrier  towards  him  while  alighting  must  be  performed 
with  due  regard  to  his  apparent  condition.^"^  But  it  is  not  the  duty 
of  the  conductor  of  a  car,  when  it  stops  for  passengers  to  alight,  to 
render  special  assistance  to  any  of  the  well,  adult,  able-bodied  pas- 
sengers, although  there  is  a  rush  of  passengers  to  get  off,  in  which 
they  are  crowding  and  jostling  each  other,  unless  he  sees  that  some 
of  them  are  in  special  danger,  or  for  some  reason  unable  to  care 
properly  for  their  own  safety.^"*  Nor  is  such  a  conductor  charge- 
able with  notice  that  a  passenger  fifty-two  years  of  age  has  never 
ridden  on  a  cable  car  but  once  or  twice,  and  does  not  understand  the 
manner  of  receiving  and  discharging  passengers  on  such  a  vehicle.^"' 

§  3520.  Duty  to  See  and  Know  that  All  Passengers  have  Safely 
Alighted  before  Starting  the  Street  Car. — The  high  degree  of  care 
which  the  law  puts  upon  the  carrier  of  passengers  is  not  fulfilled  in 
the  case  of  a  street  railway  carrier,  unless  its  servants,  before  putting 
a  car  in  motion,  see  and  know  that  all  passengers  in  the  act  of  alight- 
ing have  succeeded  in  doing  so  in  safety,  and  that  no  passenger  is  in 
such  a  situation  as  to  be  put  in  peril  by  the  starting  of  the  car.^^°  It 
is  not  enough  that  a  reasonable  time  was  given  to  allow  passengers 
to  alight:  the  carrier  has  no  right  to  put  his  vehicle  in  motion  and 
imperil  their  lives  and  limbs,  although  they  may  have  taken  un- 
reasonable time.^^^  Nor  does  it  satisfy  this  principle  that  the  serv- 
ants of  the  carrier,  when  they  started  the  car,  did  not  know  that  any 

^^  Metropolitan  R.  Co.  v.  Jones,  1  ning,  170  111.  417;  s.  c.  48  N.  E.  Rep. 

App.   (D.  C.)  200;   s.  c.  21  Wash.  L.  958;  9  Am.  &  Eng.  Rail.  Cas.  (N.  S.) 

Rep.  646.  364;  aff'g  s.  c.  70  111.  App.  239;  Bir- 

^°'  Chicago  West  Division  R.  Co.  v.  mingham  &c.  R.  Co.  v.  Wildman,  119 

Mills,  105  111.  63.  -Ala.  547:    s.  c.  24  South.  Rep.  548; 

'"  Ridenhour  v.   Kansas   City  &c.  Anderson  v.  Citizens'  St.  R.  Co.,  12 

Co.,  102  Mo.  270,  283;  s.  c.  14  S.  W.  Ind.  App.  194;    s.  c.  38  N.  E.  Rep. 

Rep.  760.  1109;    Leavenworth  Elec.  R.  Co.  v. 

^^^  Jarmy  v.  Duluth  Street  R.  Co.,  Cusick,   60  Kan.   590;    s.   c.   57  Pac. 

55  Minn.  271;  s.  c.  56  N.  W.  Rep.  813.  Rep.  519;  6  Am.  Neg.  Rep.  282. 

'"  Jackson  v.  Grand  Ave.  R.  Co.,  ^"  Anderson  v.  Citizens'  St.  R.  Co., 

118  Mo.  199;  s.  c.  24  S.  W.  Rep.  192.  12  Ind.  App.  194;  s.  c.  38  N.  E.  Rep. 

™  West  Chicago  St.  R.  Co.  v.  Man-  1109. 
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passenger  was  in  such  a  situation  as  to  be  endangered  thereby:  it 
will  be  negligence  to  start  the  car  forward  when,  by  the  exercise  of 
that  degree  of  care  which  the  law  puts  upon  a  carrier  of  passengers, 
they  might  have  known  that  the  passenger  was  in  the  act  of  alight- 
ing.-^^ It  follows  that  the  fact  that  the  passenger  fails  to  give  the 
driver  notice  of  his  intention  to  leave  the  car,  furnishes  no  excuse 
for  the  negligence  of  the  driver  in  starting  the  car  while  the  pas- 
senger is  in  the  act  of  alighting  :^^^  the  purpose  of  the  passenger  is 
sufficiently  shown  when  the  driver  sees  him  in  the  act  of  leaving 
the  car  ;^^*  nor  does  the  fact  that,  like  a  steam  railway  train,  the  car 
runs  on  a  schedule  time,  and  is  beyond  city  limits  where  it  stops 
only  at  regular  stations,  make  any  difference. ^^^  Negligence  has  been 
ascribed  to  the  act  of  the  conductor  of  a  street  car  in  putting  the 
car  in  motion  before  a  female  passenger,  in  the  act  of  leaving  the 
car,  had  time  to  step  off,  in  consequence  of  which  she  was  thrown 
from  the  step  and  injured.^^** 


=>=  Springfield  &c.  R.  Co.  v.  Hoef£- 
ner,  175  111.  634;  s.  c.  51  N.  E.  Rep. 
884;  aff'g  s.  c.  71  111.  App.  162;  West 
Chicago  St.  R.  Co.  v.  Manning,  170 
111.  417;  s.  c.  48  N.  B.  Rep.  958;  9 
Am.  &  Eng.  Rail.  Cas.  (N.  S.)  364; 
aff'g  s.  c.  70  111.  App.  239. 

^"Louisville  &c.  R.  Co.  v.  Ram- 
macker,  21  Ky.  L.  Rep.  250;  s.  c.  51 
S.  W.  Rep.  175  (no  off.  rep.). 

="  Louisville  &c.  R.  Co.  v.  Ram- 
macker,  supra. 

'^^  Birmingham  &c.  R.  Co.  v.  Wild- 
man,  119  Ala.  547;  s.  c.  24  South. 
Rep.  548.  It  can  not  be  said,  as 
matter  of  law,  that  the  persons  in 
charge  of  a  street  car,  which  is 
stopped  or  slowed  down  to  enable 
a  passenger  to  board  it,  are  un- 
der no  obligation  to  look  and  see 
if  any  other  person  is  following  and 
seeking  to  take  advantage  of  the 
stopping  of  the  car  to  board  it: 
Sexton  V.  Metropolitan  St.  R.  Co.,  40 
App.  Div.  (N.  Y.)  26;  s.  c.  57  N.  Y. 
Supp.  577;  6  Am.  Neg.  Rep.  135. 

'""  Conway  v.  New  Orleans  &c.  R. 
Co.,  46  La.  An.  1429;  s.  c.  16  South. 
Rep.  362.  See  also,  Weiss  v.  Metro- 
politan St.  R.  Co.,  60  N.  Y.  Supp.  473 ; 
s.  c.  29  Misc.  (N.  Y.)  332.  In  such  a 
case,  the  right  of  the  passenger  to 
recover  damages  from  the  company 
is  not  impaired  by  the  fact  that  she 
may  have  stepped  off  with  her  back 
to  the  front  of  the  train,  and  with- 
out holding  to  the  car:  Rouser  v. 
Washington  &c.  R.  Co.,  13  App.  (D. 
C.)     320.      Where     the     conductor 


failed  to  hear  and  at  once  to  coun- 
termand a  signal  for  starting  the 
car,  given  by  a  passenger,  while 
another  passenger  was  alighting, 
damages  were  recoverable:  Nich- 
ols V.  Lynn  &c.  R.  Co.,  168  Mass. 
528;  s.  c.  47  N.  E.  Rep.  427.  But  it 
has  been  held  that  the  omission  of 
the  conductor  of  a  street  car  to  look 
toward  the  front  platform  of  the 
car  before  giving  the  signal  to  start, 
after  stopping  the  ear  to  permit  a 
passenger  to  get  off,  is  not  negli- 
gence per  se,  rendering  the  company 
liable  for  injuries  to  a  boy  who  was 
thrown  under  the  car  as  he  was  at- 
tempting to  mount  the  front  plat- 
form, without  having  previously  in- 
dicated his  desire  to  do  so :  Pitcher  v. 
People's  St.  R.  Co.,  174  Pa.  St.  402; 
s.  c.  34  Atl.  Rep.  567.  The  boy  was 
not  seen  by  either  the  driver  or  con- 
ductor. It  has  been  held  that  a 
street  railway  company  is  not  negli- 
gent toward  a  passenger  who  had 
been  carried  past  the  cross  walk  at 
which  he  intended  to  alight,  on  ac- 
count of  his  failure  to  give  notice  in 
time,  and  who  knew  that  it  was  not 
customary  to  stop  the  cars  between 
crossings,  in  increasing  the  speed 
of  the  car,  without  any  jerk  or  sud- 
den motion,  after  it  had  passed  the 
crossing,  throwing  the  passenger  to 
the  ground  as  he  was  stepping  from 
the  platform  to  the  step,  where  none 
of  the  employes  had  any  reason  to 
anticipate  that  he  was  about  to 
place  himself  in  a  perilous  position: 
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§  3521.  Starting  Street  Car  before  the  Passenger  has  had  a  Rea- 
sonable Time  in  which  to  Alight.^" — If,  therefore,  after  the  passen- 
ger has  signaled  to  those  in  charge  of  the  car  his  intention  to  alight, 
and  while  he  is  in  the  act  of  alighting,  they  start  the  car  forward, — 
and  especially  if  they  start  it  with  a  sudden  jerk  or  motion, — in  con- 
sequence of  which  the  passenger  is  killed  or  injured,  there  will  be  a 
right  of  action  for  damages.^'-'  ISTor  will  the  fact  that  the  passenger, 
in  alighting,  does  not  proceed  with  sufficient  celerity,  but  is  negli- 
gently slow,  justify  those  in  charge  of  the  car  in  starting  it  so  as  to 
kill  or  injure  him;^^"  since,  as  already  seen,  the  contributory  negli- 
gence of  a  person  does  not  justify  the  subsequent  negligence  of  an- 
other person  injuring  the  former  after  his  exposed  situation,  al- 
though brought  about  by  his  own  negligence,  is  discovered  or 
known.^^"  With  regard  to  the  length  of  time  during  which  a  street 
car  must  be  held  at  a  stop  to  enable  a  passenger  to  alight,  the  law 
can  furnish  no  rule;  and  consequently  it  is,  except  in  extreme  cases, 
a  question  of  fact  for  a  jury.^^^    Manifestly,  the  driver  of  a  street 


Dresslar  v.  Citizens'  St.  R.  Co.,  19 
Ind.  App.  383;  s.  c.  47  N.  E.  Rep.  651. 

="  This  section  is  cited  in  §  3563. 

="  Morrison  v.  Charlotte  Blec.  R. 
Co.,  123  N.  C.  414;  s.  c.  31  S.  E.  Rep. 
720;  Rouser  v.  Washington  &c.  R. 
Co.,  13  App.  (D.  C.)  320;  s.  c.  26 
Wash.  L.  Rep.  759;  North  Chicago 
St.  R.  Co.  v.  Brown,  178  III.  187;  s.  c. 
52  N.  E.  Rep.  864;  afE'g  76  111.  App. 
654;  Washington  &c.  R.  Co.  v.  Grant, 
11  App.  (D.  C.)  107;  s.  c.  25  Wash. 
L.  Rep.  342;  Springfield  &c.  R.  Co. 
T.  Hoeffner,  175  111.  634;  s.  c.  51 
N.  E.  Rep.  884;  affi'g  s.  c.  71  111.  App. 
162;  Rathbone  v.  Union  R.  Co.,  13 
R.  I.  709;  Grace  v.  St.  Louis  R.  Co., 
156  Mo.  295;  s.  c.  56  S.  W.  Rep.  1121; 
Hutchins  v,  Macomber,  68  N.  H.  473; 
s.  c.  44  Atl.  Rep.  602;  West  Chicago 
St.  R.  Co.  V.  Manning,  170  111.  417; 
s.  c.  48  N.  E.  Rep.  958;  9  Am.  &  Eng. 
Rail.  Cas.  (N.  S.)  364;  aff'g  s.  c.  70 
111.  App.  239;  Omaha  St.  R.  Co.  v. 
Craig,  39  Neb.  601;  s.  c.  58  N.  W. 
Rep.  209;  Birmingham  &c.  R.  Co. 
V.  Wildman,  119  Ala.  457;  s.  c.  24 
South.  Rep.  548;  Birmingham  &o.  R. 
Co.  V.  Hale,  90  Ala.  8;  s.  c.  8  South. 
Rep.  142;  Anderson  v.  Citizens'  St. 
R.  Co.,  12  Ind.  App.  194;  s.  c.  38 
N.  E.  Rep.  1109;  Leavenworth  Elec. 
R.  Co.  V.  Cusick,  60  Kan.  590;  s.  c. 
6  Am.  Neg.  Rep.  282;  57  Pac.  Rep. 
519 ;  Nichols  v.  Lynn  &c.  R.  Co.,  168 
Mass.  528;  s.  c.  47  N.  E.  Rep.  427 
(verdict     for     plaintiff     aflSrmed); 
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Bowdle  V.  Detroit  St.  R.  Co.,  103 
Mich.  272;  s.  c.  61  N.  W.  Rep.  529; 
Cobb  V.  Linden  R.  Co.,  149  Mo.  135; 
s.  c.  50  S.  W.  Rep.  310;  Asbury  v. 
Charlotte  Elec.  R.  &c.  Co.,  125  N.  C. 
568;  s.  c.  34  S.  E.  Rep.  654;  Jordan 
V.  New  York  &c.  R.  Co.,  30  N.  Y. 
St.  Rep.  670;  s.  c.  9  N.  Y.  Supp.  506; 
Denman  v.  Eighth  Ave.  R.  Co.,  10 
Misc.  (N.  Y.)  191;  s.  c.  62  N.  Y.  St. 
Rep.  476;  30  N.  Y.  Supp.  926;  Mitch- 
ell V.  Electric  Traction  Co.,  12  Pa. 
Super.  Ct.  472;  Lombard  &c.  R.  Co. 
V.  Christian,  124  Pa.  St.  114;  s.  c. 
16  Atl.  Rep.  628;  46  Phila.  Leg.  Int. 
210;  19  Pitts.  L.  J.  (N.  S.)  404;  23 
W.  N.  C.  (Pa.)  273;  Belt  Elec.  &c. 
Co.  V.  Tomlin,  19  Ky.  L.  Rep.  433; 
s.  c.  40  S.  W.  Rep.  925  (no  off.  rep.); 
Louisville  R.  Co.  v.  Rammacker,  21 
Ky.  L.  Rep.  250;  s.  c.  51  S.  W.  Rep. 
175  (not  to  be  rep.) ;  West  Chicago 
St.  R.  Co.  V.  Kennedy-Cahill,  64  111. 
App.  539;  s.  c.  aff'd  165  111.  496. 

^"Morrison  v.  Charlotte  Elec.  R. 
&c.  Co.,  123  N.  C.  414;  s.  c.  31  S.  B. 
Rep.  720. 

"Vol.  I,  §  232,  et  seq.;  Vol.  II, 
§§  1597,  1734,  1997,  et  seq.;  ante, 
§  2923;  post,  §§*3578,  3596. 

^  Springfield  &c.  R.  Co.  v.  Hoeff- 
ner, 175  111.  634;  s.  c.  51  N.  E.  Rep. 
884;  aff'g  s.  c.  71  111.  App.  162;  Au- 
gusta &c.  R.  Co.  V.  Randall,  79  Ga. 
304;  s.  c.  4  S.  E.  Rep.  674.  Where  a 
street  car  stopped  at  the  signal  of  a 
passenger,  and  another  passenger,  in 
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car  must  stop  longer  in  order  to  allow  a  person  Icnown  to  te  afflicted 
with  a  disability  to  alight  than  in  ease  of  a  passenger  not  so  afflicted, — 
as  in  case  of  a  woman  sixty  years  old,  weighing  260  pounds  ;^^^  or 
in  the  case  of  an  old  woman  encumbered  with  two  baskets,  one  large, 
the  other  small,  who  placed  the  small  one  in  a  convenient  place  on  the 
platform  and  took  the  large  one  on  her  left  arm,  grasping  the 
rail  with  her  right  hand.^^^  It  follows,  as  a  necessary  conclusion 
from  the  doctrine  here  laid  down,  that  where,  in  an  action  for  per- 
sonal injuries  received  by  the  plaintiff  in  alighting  from  a  street  car 
of  the  defendant,  the  plaintiff  proves  that,  on  the  stopping  of  the 
car  and  while  she  was  alighting,  the  driver  suddenly  started  the  car 
with  a  jerk,  which  caused  her  to  fall,  whereby  she  was  injured,  this  es- 
tablishes a  prima  facie  case  of  negligence  in  the  management  of  the 
car,  casting  the  burden  of  disproof  upon  the  defendant ;  so  that  it  be- 
comes error  to  instruct  the  jury  that  the  plaintiff  has  the  burden  of 
proving  that  she  was  injured  by  the  carelessness  of  the  driver,  and  that 
the  car  was  not  stopped  a  reasonable  time  to  allow  her  to  alight. ^^*  So, 
it  has  been  held  that  a  street  railway  company  whose  employes  have 
negligently  started  a  car  in  motion  before  a  passenger  has  safely 
alighted  is  liable  to  the  latter  for  injuries  sustained  from  a  fall  from 
the  platform  due  to  an  attach  of  dizziness  preventing  her  from  re- 
taining her  hold  upon  the  platform  railings.^^^  Where  a  street  rail- 
way company  negligently  started  its  car,  while  a  female  passenger 
was  alighting,  causing  her  to  fall  and  catch  on  a  hook  at  the  end  of 
the  platform,  which  had  been  placed  there  by  a  passenger  who  had 
been  handling  it, — the  company  was  none  the  less  liable  because  it 
was  not  responsible  for  the  position  of  the  hook;  since  the  proximate 
cause  of  the  injury  to  the  passenger  was  its  own  negligence  in  start- 
ing the  car  while  she  was  in  the  act  of  alighting.^^^ 

attempting  to   alight  at  the   same  dence  on  behalf  of  the  plaintiff  to 

time,  without  giving  notice  of  his  take  the  question  of  the  negligence 

wish,  was  injured  by  the  starting  of  of  the  defendant  to  the  jury:    Grace 

the  car, — it  was  held  that  the  ques-  v.   St.   Louis  R.  Co.,   156  Mo.   295; 

tion  of  negligence  of  the  defendant  s.  c.  56  S.  W.  Rep.  1121;   Hutchins 

y^ae  for  the  jury :  Rathbone  v.  Union  v.  Macomber,  68  N.  H.  473;  s.  c.  44 

R.  Co.,  13  R.  I.  709.  Atl.  Rep.  602;   Omaha  St.  R.  Co.  v. 

^Wardle  v.  New  Orleans  &c.  R.  Craig,  39  Neb.  601;   s.  c.  58  N.  W. 

Co.,  35  La.  An.  202.  Rep.  209. 

^'Boikens  v.  New  Orleans  &c.  R.        ''"  Bowdle   v.   Detroit  St.   R.   Co., 

Co.,  48  La.  An.  831;  s.  c.  19  South.  103  Mich.  272;   s.  c.  40  Cent.  L.  J. 

Rep.  737.  132;  61  N.  W.  Rep.  529.     Street  rail- 

^  Birmingham  &c.  R.  Co.  v.  Hale,  way  company  liable  for  breaking  a 

90  Ala.  8;  s.  c.  8  South.  Rep.  142.  violin  in  the  hands  of  a  passenger 

^^  Leavenworth    Elec.    R.    Co.    v.  in  the  act  of  getting  on,  by  a  sudden 

Cusick,  60  Kan.  590;  s.  c.  6  Am.  Neg.  starting  of  the  car:     Schalscha  v. 

Rep.  282;  57  Pac.  Rep.  519.     Circum-  Third  Ave.  R.  Co.,  19  Misc.  (N.  Y.) 

stances    presenting    sufficient    evi-  141;  s.  c.  43  N.  Y.  Supp.  251. 
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§  3522.  Starting  Street  Car  with  Sudden  Jerk  while  Passenger  is 
Getting  Oflf. — The  passengers,  it  is  reasoned,  have  the  right  to  assume 
that  the  car  will  not  be  started  after  it  has  stopped  to  let  off  pas- 
sengers, without  the  driver's  first  using  reasonable  care  and  diligence 
to  ascertain  whether  any  passenger  is  in  the  act  of  alighting,  and  also 
that  the  car  will  not  he  started  in  a  sudden  and  violent  manner.'^" 
Nor  will  the  company  be  excused  from  liability  to  a  passenger  for  in- 
juries from  the  sudden  starting  of  its  car  while  he  is  alighting  there- 
from, by  the  fact  that  it  is  the  ordinary  and  usual  way  of  the  driver's 
conducting  his  business,  to  start  his  horses  suddenly  and  violently 
with  a  whip.^^^ 

§  3523.    Starting  Street  Car  at  Signal  of  TInauthorized  Person. — 

It  does  not  alter  the  liability  of  the  street  car  company,  under  the 
principles  laid  down  in  the  two  preceding  paragraphs,  that  the  car  is 
accidentally  started,  in  obedience  to  a  signal  given  by  an  unauthor- 
ized person;  since,  under  the  principle  of  the  next  preceding  para- 
graph, it  is  the  duty  of  the  driver,  gripman,  or  motorman  to  see  and 
know  that  the  signal  is  given  by  a  person  authorized  to  give  it.  It 
has  accordingly  been  held  that  a  street  railway  company  is  liable  to 
a  passenger  for  injuries  sustained  by  the  starting  of  a  car  from 


''"Brltton  V.  Grand  Rapids  Street 
R.  Co.,  90  Mich.  159;  s.  c.  51  N.  W. 
Rep.  276. 

^"'Britton  v.  Grand  Rapids  Street 
R.  Co.,  90  Mich.  159;  s.  c.  51  N.  W. 
Rep.  276.  Where  it  was  shown  that 
the  plaintiff,  a  lady,  with  her  child 
about  two  years  of  age,  were  pas- 
sengers on  the  defendants'  car;  that, 
in  alighting,  she  placed  one  foot 
upon  the  ground,  when  the  conduct- 
or started  the  car;  that  her  hoop- 
skirt  caught  on  the  head  of  a  pro- 
jecting nail  upon  the  platform,  and 
she  was  thrown  down  and  injured, — 
it  was  held  that  the  facts  as  they 
thus  appeared  made  out  a  case  of 
negligence  upon  the  part  of  the  com- 
pany, and  it  was  not  error  in  the 
trial  court  to  refuse  to  dismiss  the 
complaint:  Poulin  v.  Broadway  &c. 
R.  Co.,  61N.  Y.  621;  aff'g  s.  c.  2  Jones 
&  Sp.  (N.  Y.)  297.  If  a  passenger 
on  a  street  car  requests  to  be  put  off 
at  a  certain  place,  and  when  the  car 
arrives  opposite  such  place,  he  is 
notified  of  that  fact  by  the  driver, 
who  slackens  the  speed  of  the  car  to 
enable  him  to  get  off,  and,  while  he 
is  in  the  act  of  getting  off,  starts  the 
car  with  a  sudden  jerk,  whereby  the 
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passenger  is  thrown  violently  to  the 
ground  and  injured, — he  may  recov- 
er damages;  and  if  the  evidence  is 
conflicting  as  to  whether  the  car  was 
started  with  a  jerk  or  not,  the  case 
will  not  be  withdrawn  from  the 
jury.  Although  the  car  may  have 
come  to  a  full  stop  before  the  pas- 
senger alighted,  yet  this  did  not  re- 
lieve the  driver  from  all  duty  touch- 
ing the  safety  of  the  passenger.  It 
was  his  duty  to  know,  before  the  car 
was  started  up,  whether  the  passen- 
ger was  in  a  position  to  be  injured, 
and  if  he  started  the  car  with  a  jerk 
without  any  precaution  for  his 
safety,  it  was  negligence.  In  such 
a  case  it  was  held  no  error  to  refuse 
an  instruction  which  told  the  jury 
to  find  for  the  defendant,  if  the 
plaintiff  undertook  to  get  off  before 
the  car  stopped;  because  it  may 
not  be  negligence  for  a  passenger 
to  attempt  to  alight  from  a  street 
car  while  it  is  moving  slowly,  whila 
it  may,  under  such  circumstances, 
be  negligence  for  the  driver  to  start 
the  car  forward  with  a  sudden  jerk: 
Chicago  &c.  R.  Co.  v.  Mumford,  97 
111.  560. 
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"which  she  was  endeavoring  to  alight,  although  the  starting  signal 
■mas  given,  by  an  unauthorized  person,  where  the  conductor  in  charge, 
■without  seeing  and  kqowing  that  the  passenger  had  safely  alighted  be- 
fore the  car  started,  allowed  it  to  continue  in  motion  in  obedience  to 
the  unauthorized  signal.^^'  So,  it  has  been  held  that  a  street  car  com- 
pany does  not  fulfill  its  duty  to  a  passenger  who  had  been  notified 
by  the  conductor  that  the  place  at  which  the  car  has  stopped  is  her 
street,  where  the  car  is  started  while  she  is  alighting,  in  response  to  a 
signal  given  by  another  passenger,  and  the  passengers  on  the  road 
are  in  the  habit  of  giving  the  signals  for  stopping  and  starting  cars.^^" 

§  3524.  Effect  of  Violation  of  Ordinance  Kequiring  Street  Car  to 
Stop  to  Allow  Ladies  and  Children  to  Enter  or  Alight. — An  ordi- 
nance exists  in  the  city  of  St.  Louis  which  provides  that  conductors  of 
street  railways  shall  not  allow  ladies  or  children  to  leave  or  enter 
the  cars  while  the  same  are  in  motion,  and  which  prescribes  a  penalty 
for  violating  the  same.  Where  the  evidence  tended  to  show  that  a  lady 
was  injured  while  attempting  to  alight  from  a  car  after  she  had  sig- 
naled for  it  to  stop  by  pulling  the  bell  rope,  and  it  had  not  stopped, 
it  was  held  that,  considering  the  ordinance,  there  was  evidence  of 
neglect  on  the  part  of  the  defendants  to  go  to  the  jury;  that 
whether  the  plaintiff  was  guilty  of  contributory  negligence  in  at- 
tempting to  alight  from  the  car  while  in  motion  was  also  a  question 
of  fact  for  a  jury;  and  that  it  was  consequently  error  to  sustain  a 
demurrer  to  the  evidence.^^^ 

§  3525.  Stopping  Street  Car  in  an  Improper  or  Dangerous 
Place.^^^ — While  a  street  railway  company  may  not  be  responsible  for 
■  the  condition  of  the  street,  unless  it  be  between  or  in  the  immediate 
vicinity  of  its  track, — yet  it  will  be  liable  to  a  passenger  injured 
without  his  own  fault,  in  consequence  of  stopping  its  car  for  the 
passenger  to  alight,  at  an  improper  or  dangerous  place,  especially 
where  no  warning  of  the  danger  is  given  to  the  passenger. ^^*     But 

'™  Leavenworth  Elec.  R.  Co.  v.  Cu-  Rep.  854  (woman  injured  by  step- 
sick,  60  Kan.  590;  s.  c.  57  Pac.  Rep.  ping  into  a  hole  in  the  nighttime, 
519;  6  Am.  Neg.  Rep.  282.  while  alighting  from  one  of  defend- 

=™  Nichols  V.  Lynn  &c.  R.  Co.,  168  ant's  cars) ;  West  Chicago  St.  R.  Co. 

Mass.  528;    s.  c.  47  N.  E.  Rep.  427  v.  Manning,  170  111.  417;  s.  c.  48  N. 

(verdict  for  plaintiff  affirmed).  E.  Rep.  958;  9  Am.  &  Eng.  Rail.  Cas. 

='1  Fortune  v.  Missouri  R.  Co.,  10  (N.  S.)  364;  affg  s.  c.  70  111.  App. 

Mo.  App.  252.  239;    Vasele  v.   Grant  Blec.   R.   Co., 

2^  This  section  is  cited  in  §  3518.  16  Wash.  602;  s.  c.  9  Am.  &  Eng.  RaiL 

^''West  Chicago  St.  R.  Co.  v.  Ken-  Cas.    (N.  S.)   75;    48  Pac.  Rep.  249; 

nedy-Cahill,  64  111.  App.  539;    s.  c.  Wells  v.  Steinway  R.  Co.,  18  App. 

1  Chic.  L.  J.  Wkly.  341;  s.  c.  aff'd  in  Div.  (N.  Y.)  180;  s.  c.  45  N.  Y.  Supp. 

165  111.  496;  Stewart  v.  St.  Paul  &c.  864;  Bass  v.  Concord  St.  R.  Co.  (N. 

R.  Co.,  78  Minn.  85;   s.  c.  80  N.  W.  H.),  46  Atl.  Rep.  1056. 
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the  mere  failure  of  a  street  railway  conductor  to  stop  his  car  exactly 
at  a  street  crossing  at  which  a  passenger  wishes  to  alight  does  not  in 
itself  constitute  actionable  negligence,  even  though  the  passenger  is 
injured  in  leaving  the  car.^^*  And  even  though  a  street  car  con- 
ductor is  negligent  in  failing  to  stop  his  car  at  a  street  crossing  at 
which  a  passenger  wishes  to  alight,  or  in  permitting  her  to  alight  at 
a  point  beyond  the  crossing,  such  negligence  is  not  the  proximate 
cause  of  an  injury  received  by  the  passenger  from  stepping  upon  a 
loose  stone  in  going  from  the  car  to  the  sidewalk,  so  as  to  render  the 
company  liable  therefor.'''^  If,  by  reason  of  the  rails  being  taken 
up  to  repair  the  track  at  the  usual  terminus,  the  company  is  obliged  to 
discharge  its  passengers  some  distance  therefrom,  it  is  bound  to 
exercise  care  to  the  end  that  the  rails  which  have  been  taken  up,  and 
over  which  the  passenger  will  pass  in  leaving  the  cars,  are  placed  in 
such  a  position  as  not  to  put  the  passenger  in  unnecessary  danger. 
When,  therefore,  in  such  a  case,  a  female  passenger  leaving  the  car 
of  the  defendant  was  injured  by  stepping  on  a  rail,  which  tilted  and 
threw  her  down,  it  was  held  that  she  had  the  right  to  recover 
damages  from  the  company,  and  a  judgment  in  her  favor  was  af- 
firmed.^^®  So,  where  the  plaintiff,  a  passenger  on  defendant's  car,  re- 
quested the  conductor  to  stop  at  the  first  entrance  to  a  cemetery, 
where  she  was  in  the  habit  of  alighting,  and  where  the  highway 
was  level  with  the  roadbed,  which  he  failed  to  do,  but  stopped  a 
short  distance  beyond,  opposite  a  hole  in  the  surface  of  the  street, 
into  which  the  plaintiff  fell  in  alighting  and  was  injured, — it  was  held 
that  the  objection  that  there  was  no  evidence  to  support  a  verdict, 
and  that  defendant  was  not  guilty  of  negligence,  was  not  well  taken.^^^ 

§  3526.  Cases  where  the  Street  Car  Company  has  been  Exonerated 
for  Injuries  Received  by  Passengers  Alighting. — On  the  other  hand, 
where  the  company  has  given  a  reasonable  opportunity  for  the  pas- 
sengers to  get  off,  and  they  have  apparently  done  so,  and  the  con- 
ductor is  not  aware  of  the  intention  of  any  other  passenger  to  alight, 
if  another  passenger  receives  an  injury  in  attempting  to  alight  after 
the  car  has  started,  the  company  will  not  be  liable  for  the  acci- 
dent,^^' — ^unless,  on  a  principle  already  considered,^^"  after  seeing 

=M  Conway  v.  Lewiston  &c.  R.  Co.,  "'  Gilbert  v.  West  End  Street  R. 

90  Me.  199;  s.  c.  38  Atl.  Rep.  110.  Co.,  160  Mass.  403;  s.  c.  36  N.  E.  Rep. 

^'^  Conway  v.  Lewiston  &c.  R.  Co.,  60.     Similarly,  see  Losee  v.  Water- 

90  Me.  199;  s.  c.  38  Atl.  Rep.  110.  vliet  &c.   R.   Co.,   63    Hun    (N.   Y.) 

"■s"  Wells   V.    Stein  way   R.    Co.,    18  404;   s.  c.  44  N.  Y.  St.  Rep.  343;   18 

App.  Div.  (N.  Y.)  180;  s.  c.  45  N.  Y.  N.  Y.  Supp.  297. 

Supp.  864.  ^»Vol.  I,  §  237. 

2"  Bass  v.  Concord  St.  R.  (N.  H.), 
46  Atl.  Rep.  1056. 
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the  exposed  position  of  the  passenger,  the  agents  of  the  company 
might,  in  the  exercise  of  due  care,  have  averted  the  injury  to  him. 
But  if  the  car  or  train  has  been  stopped  to  enable  passengers  to  alight, 
and  if  it  again  starts  while  the  passenger  is  in  the  act  of  leaving  it, 
in  consequence  of  which  the  passenger  is  thrown  down  and  injured, 
the  company  will  be  liable.  The  same  conclusion  will  be  reached 
where  the  passenger  attempts  to  alight  from  the  car  while  in  motion, 
without  making  any  signal  or  preferring  any  request  for  it  to  be 
stopped.  It  was  so  held  where  a  boy  was  injured  by  reason  of  step- 
ping off  the  front  platform,  where  he  was  standing,  while  the  car 
was  in  motion,  without  the  knowledge  of  the  conductor,  and  without 
giving  any  signal,  where  the  interior,  as  well  as  both  platforms,  was 
crowded.^*"  And  although  there  may  be  negligence  on  the  part  of 
those  in  charge  of  the  car,  yet  the  passenger  himself  may  be  guilty 
of  such  obvious  negligence  contributing  to  his  hurt,  that  the  accident 
will  be  ascribed  to  his  own  fault,  rather  than  to  that  of  the  company, — 
as  where  a  passenger  attempted,  while  the  car  was  in  motion,  to  step 
from  the  front  of  it  with  a  keg  of  lead  in  his  hands.^*^  And  although 
the  car  may  come  to  a  stop,  yet  if  it  is  not  at  a  place  at  which  pas- 
sengers are  accustomed  to  alight,  but  if  the  stoppage  is  made,  under 
a  regulation  of  the  company,  before  crossing  another  track,  to  avoid 
the  danger  of  collision,  it  is  not  an  invitation  for  a  passenger  to 
alight,  and  if  a  passenger  so  alighting  is  hurt  by  reason  of  the  car 
starting  forward,  the  company  will  not  be  liable,  in  the  absence  of 
statutes  imputing  special  fault  to  those  in  charge  of  the  car.^*^ 

'^°  Sandford  v.  Hestonvllle  &c.  R.  court  held  that  it  was  error  to  sub- 
Co.,  136  Pa.  St.  84;  s.  c.  26  W.  N.  C.  mit  the  question  of  the  defendant's 
(Pa.)  401;  20  Atl.  Rep.  799;  48  Phila.  negligence  to  the  jury:  Sandford  v. 
Leg.  Int.  67.  The  plaintiff  was  a  boy  Hestonvllle  &c.  R.  Co.,  supra. 
of  eight.  He  boarded  the  car  on  the  ^  Ricketts  v.  Birmingham  St.  R. 
rear  platform,  and  pushed  his  way  Co.,  85  Ala.  600. 
through  the  crowded  interior  out  ^»^  Jackson  v.  Grand  Ave.  R.  Co., 
onto  the  front  platform,  which  was  118  Mo.  199;  s.  c.  24  S.  W.  Rep.  192. 
also  crowded.  When  the  conductor  As  to  alighting  from  steam  railway 
came  to  collect  the  fare,  his  com-  trains  under  such  circumstances, 
panion  said  that  they  had  paid  their  see  ante,  §§  2876,  2877.  In  a  case 
fare  on  a  connecting  line  from  in  New  York,  it  appeared  that  a  fe- 
which  they  were  entitled  to  trans-  male  passenger,  in  the  act  of  alight- 
fer  to  the  one  they  were  on.  The  ing  from  an  open  street  car,  caught 
conductor  responded  that  that  was  her  dress  on  a  broken  hook  used  to 
an  old  trick,  and  that  he  would  have  fasten  the  curtains  on  open  cars, 
to  pay  or  get  off.  The  plaintiff  There  was,  of  course,  no  knowledge 
overheard  this  and  stepped  down  on  the  part  of  the  company  of  the 
on  the  lower  step  in  an  attempt  to  defect,  and  the  court  did  not  seem 
get  off,  but  the  driver  warned  him  to  think  that  it  was  under  any  duty 
and  caught  him  in  time  to  prevent  of  knowing.  The  same  arrangement 
his  falling.  But  as  soon  as  the  driv-  was  in  use  on  all  the  open  cars  be- 
er's back  was  turned  he  repeated  longing  to  this  company,  and  that 
his  attempt  to  alight,  and  fell  off  of  course  demonstrated  the  want  of 
backwards  and  was  injured.     The  negligence  on  the  part  of  the  com- 
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§  3527.  Duty  to  Protect  Alighting  Passengers  against  Contact 
■with  Car  on  Parallel  Track. — The  duty  of  the  servants  of  a  street 
railway  company  to  exercise  extraordinary  diligence  for  the  protec- 
tion of  passengers^*^  applies,  not  only  to  those  having  control  of  the 
car  in  which  the  passenger  is  travelling,  but  also  to  those  having  con- 
trol of  another  car  approaching  on  a  parallel  track,  after  they  have  dis- 
covered that  the  former  is  about  to  discharge  passengers  who  may 
alight  dangerously  near  such  parallel  traek.^**  In  the  exercise  of  this 
care,  a  train  going  in  the  opposite  direction  should  not  be  allowed  to 
pass  a  train  which  has  stopped  to  discharge  and  take  on  passengers, 
without  giving  such  cautions  and  noticeable  signals  as  will  tend  to 
secure  the  safety  of  the  passengers  so  boarding  or  alighting.^"*^  As 
already  seen  with  reference  to  steam  railways,^*''  it  is  the  duty  of  a 
street  railway  company  to  provide  passengers  with  a  reasonably  safe 


pany,  and  made  law,  so  far  as  the 
particular  company  was  concerned. 
No  such  accident  had  ever  happened 
before,  because  possibly  no  other 
car  had  ever  carried  a  broken  hook. 
It  was  held  that  no  negligence  on 
the  part  of  the  company  was  shown : 
Kelley  v.  Manhattan  R.  Co.,  109  N. 
Y.  44;  s.  c.  15  N.  B.  Rep.  879.  After 
this  decision  it  was  quite  easy  for 
subordinate  courts  of  the  same 
State  to  decide  the  following  cases: 
— A  passenger  alighted  from  a  car, 
and,  after  both  feet  were  on  the 
pavement,  her  skirt  was  caught  in  a 
part  of  the  car,  in  what  way  does 
not  appear,  and  she  was  dragged 
along  for  about  the  width  of  two 
houses.  The  car  did  not  appear 
defective,  but  was  of  the  most  ap- 
proved form  and  pattern.  It  was 
held,  that  the  company  was  not  lia- 
ble: Doyle  V.  Metropolitan  St.  R.  Co., 
60  N.  Y.  Supp.  475;  s.  c.  29  Misc.  (N. 
Y.)  331.  A  court  in  the  same  State 
has  held  that  a  passenger  can  not 
recover  against  a  street  railway 
company  for  damages  to  her  dress, 
alleged  to  have  been  caught  upon 
and  torn  by  a  defective  door  catch, 
where  the  car  was  new,  the  catch 
was  in  good  order,  and  similar  to 
those  in  general  use,  and  no  acci- 
dent of  the  kind  had  previously 
happened:  Atwood  v.  Metropolitan 
St.  R.  Co.,  25  Misc.  (N.  Y.)  758;  s.  c. 
54  N.  Y.  Supp.  138.  On  the  theory 
of  contributory  negligence,  the  same 
court  in  the  same  State  has  held  that 
a  street  railway  company  is  not  lia- 
ble for  an  injury  sustained  by  one 
bearing  on  his  shoulder  a  box  which 
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obstructed  his  view  so  that  he  fell 
into  an  excavation  while  attempting 
to  board  a  slowly  moving  car:  Han- 
sen V.  Third  Ave.  R.  Co.,  58  N.  Y. 
Supp.  282;  s.  c.  27  Misc.  (N.  Y.) 
524.  Another  such  court,  seemingly 
unmindful  of  the  settled  law,  has 
held  that  an  electric  railway  com- 
pany is  iound  to  use  only  reasona- 
ble care  in  respect  to  the  curtain 
rods  of  its  cars,  and  is  not  liable 
for  an  injury  sustained  by  a  pas- 
senger struck  by  the  rod  when  the 
curtain  broke  loose  under  the 
pressure  of  a  strong  wind :  Leyh  v. 
Newburgfa  Elec.  R.  Co.,  58  N.  Y. 
Supp.  479;  s.  c.  41  App.  Div.  (N.  Y.) 
218;  6  Am.  Neg.  Rep.  361.  Woodward, 
J.,  dissented.  Another  court  has  held 
that  a  street  car  company,  which 
provides  a  perfect  track,  car  and 
harness  in  good  repair,  gentle 
horses,  and  a  skillful  driver  who  is 
at  his  post,  is  not  guilty  of  negli- 
gence rendering  it  liable  for  an  in- 
jury to  a  passenger  caused  by  the 
horses  becoming  frightened  at  a  man 
jumping  suddenly  from  a  wagon  in 
front  of  them  with  a  bundle,  and 
derailing  the  car,  although  the 
horses  are  going  at  an  "unusual" 
speed,  it  not  appearing  that  the  gait 
was  dangerous:  Perry  v.  Malarin, 
107  Cal.  363;  s.  c.  40  Pac.  Rep.  489. 

'*^Ante,  §  3475. 

^  Atlanta  &c.  R.  Co.  v.  Bates,  103 
Ga.  333;  s.  c.  30  S.  E.  Rep.  41. 

^°  Capital  Traction  Co.  v.  Lusby, 
12  App.  (D.  C.)  295;  s.  c.  26  Wash. 
L.  Rep.  163. 

^Ante,  §  2886. 
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place  to  alight,  and  to  warn  them  of  any  danger  known  to  the  com- 
pany and  not  known  to  the  passengers.^'*'  A  failure  to  observe  this 
duty  on  the  part  of  the  servants  of  a  street  railway  company  may 
make  the  company  liable  to  a  passenger  who  is  run  over  and  hurt  by 
the  car  of  another  company,  which  crosses  the  track  of  the  carrier 
company  at  the  point  at  which  the  passenger  alights. °*^  The  dangers 
to  passengers  and  intending  passengers,  in  this  situation,  are  so  ob- 
vious that  a  street  railway  company  occupying  parallel  tracks,  run- 
ning one  car  or  train  over  them  and  injuring  them  while  they  are 
boarding  or  alighting  from  another,  will  in  almost  every  case  exhibit 
evidence  of  negligence  to  be  submitted  to  a  jury.^*" 

§  3528.  Further  of  this  Duty. — It  has  been  held  that  there  is  no 
implied  duty  on  the  part  of  those  conducting  a  street  car  to  stop,  slow 
up,  ring  a  bell,  or  give  warning  upon  the  meeting  of  another  car, 
which  will  render  the  company  liable  for  injuries  to  a  passengei 
alighting  from  the  other  car  and  passing  to  its  rear  across  the  track 
upon  which  the  former  is  approaching,  in  case  of  failure  to  give  such 
warning  or  slacken  speed,  but  that  what  precautions  ought  to  be 
taken  in  such  a  case  presents  a  question  for  a  jury.^^"  In  view  of  the 
numerous  accidents  which  have  happened  in  this  way,^^^  and  of  the 
known  difference  in  the  position  of  the  servants  of  the  carrier  and  that 
of  the  passenger,  in  regard  to  the  advantage  of  seeing  the  approach- 
ing train  or  car,  this  conclusion  would  seem  to  be  a  dictate  of  the 
most  obvious  reason  and  justice.  The  driver,  the  gripman,  or  mo- 
torman  of  the  car,  in  the  exercise  of  his  duties,  is  continually  look- 

^"  Ante,  §  2843.  the  defendant,  running  at  a  speed 
""  Munroe  v.  Third  Avenue  R.  Co.,  of  from  fifteen  to  twenty-five  miles 
50  N.  Y.  Super.  Ct.  114.  Accord-  an  hour,  on  a  dark  night  and  during 
Ingly,  the  conductor  of  a  crowded  a  severe  storm:  Boyer  v.  St.  Paul 
street  car  was  deemed  to  be  guilty  City  R.  Co.,  54  Minn.  127;  s.  c.  55 
of  negligence  in  failing  to  stop  his  N.  W.  Rep.  825.  But  a  street  rail- 
car  until  a  five-year-aid,  boy,  whose  way  company  was  not  liable  for  the 
mother  had  alighted,  had  had  a  rea-  death  of  a  passenger  on  one  of  its 
sonable  time  to  get  up  and  get  off  cars  caused  by  his  falling  from  such 
at  a  place  and  in  a  manner  which  car,  without  any  negligence  on  the 
would  not  subject  him  to  injury  from  part  of  the  employes  operating  the 
a  car  going  in  the  opposite  direc-  same,  in  front  of  a  car  running  in 
tion:  West  Chicago  Street  R.  Co.  v.  the  opposite  direction,  where  the 
Waniata,  68  111.  App.  481;  s.  c.  aff'd  gripman  of  such  car  stopped  the 
169  111.  17;  s.  c.  48  N.  E.  Rep.  437.  car  as  quickly  as  possible  after  see- 
^»  Boyer  v.  St.  Paul  City  R.  Co.,  ing  such  passenger  fall :  Chicago 
54  Minn.  127;  s.  c.  55  N.  W.  Rep.  City  R.  Co.  v.  Burrell,  70  111.  App. 
825;  Wise  v.  Brooklyn  Heights  R.  60.  What  caused  him  to  fall  does 
Co.,  61  N.  Y.  Supp.  530.     It  was  so  not  appear. 

held   where   a   passenger   was    run  ^™  West  Chicago  St.  R.  Co.  v.  Colt, 

over,  while  alighting  from  one  car  50  111.  App.  640. 

of  the  defendant  and  crossing  the  ^"As     to     which,     see     Vol.     II, 

adjoining  track,  by  another  car  of  §§  1461,  1462. 
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ing  forward,  and  is  in  a  position  to  see  the  car  or  train  approaching 
from  the  other  track  in  the  opposite  direction.  The  passenger,  rising 
and  stepping  toward  the  rear  to  alight  by  way  of  the  rear  door  and 
platform,  is  not  in  a  position  to  see  it,  and,  while  in  the  act  of  alight- 
ing, his  vision  is  obstructed  by  the  car  from  which  he  is  alighting  until 
he  is  on  the  ground,  or  nearly  so.  To  give  the  alighting  passenger 
a  warning  of  such  a  danger  would  seem  to  be  required  in  the  ezercise 
of  the  very  lowest  degree  of  care,  much  more  in  the  exercise  of  the 
highest.  It  would  therefore  seem,  at  the  very  least,  that  the  ques- 
tion whether  the  failure  to  give  such  a  warning  is  negligence  on  the 
part  of  the  company,  should  be  submitted  to  the  jury.  Moreover, 
there  would  seem  to  be  no  doubt  at  all  upon  the  question  that  street 
cars  ought  to  have  gates  on  the  sides  of  their  platforms  toward 
parallel  tracks  on  the  same  street,  to  prevent  passengers  from  alight- 
ing in  that  direction,  to  the  end  that  they  be  not  brought  into  col- 
lision with  cars  approaching  suddenly  on  the  other  track.  But 
whether  the  failure  to  have  such  gates  will  or  will  not  be  ascribed  as 
negligence,  it  is  clear  that  if  the  company  does  have  them  it  may 
be  negligence  to  fail  to  keep  them  closed ;  so  that  if  they  are  left  open, 
and  a  passenger,  alighting  from  that  side,  is  killed  by  an  approaching 
car  on  the  other  track,  there  may  be  a  recovery  of  damages,  although 
it  be  made  to  appear  that  street  ear  lines  operating  double  tracks  in 
other  cities  do  not  use  gates  for  that  purpose.^''^  The  relation  of 
carrier  and  passenger  in  respect  of  a  passenger  alighting  from  a  street 
ear  is  said  to  cease  upon  his  succeeding  in  getting  a  footing  in  the 
street  which  he  can  maintain ;  but,  nevertheless,  a  street  car  company 
is  liable  for  injuries  to  a  passenger  from  being  run  over  by  a  car 
upon  the  parallel  track,  when  guilty  of  negligence  in  respect  to  pro- 
viding a  safe  place  to  alight,  where  such  passenger  fails  to  effect  a 
landing  upon  the  street,  and  falls  upon  the  parallel  track  as  a  result 
of  his  attempt  to  land,  and  not  as  a  sequence  to  a  landing  already 
accomplished.^'^ 

§  3529.  And  against  Contact  with  Other  Vehicles. — "Passenger 
carriers  bind  themselves  to  carry  safely  those  whom  they  take  into 
their  coaches,  as  far  as  human  care  and  foresight  will  go, — that  is, 
to  the  utmost  care  and  diligence  of  very  cautious  persons  ;"^°*  hence, 
a  conductor  of  a  street  car  does  not  come  up  to  the  requirements  of  his 
position,  who  permits  his  car  to  stop  in  front  of  a  rapidly  advancing 

^•"Augusta  R.  Co.  v.  Glover,  92  ^"Maverick  v.  Eighth  Avenue  R. 
Ga.  132;  s.  c.  18  S.  E.  Rep.  406.  Co.,  36  N.  Y.  378,  381;  ante,  §  2722. 

="  Augusta  R.   Co.   v.   Glover,   92 
Ga.  132;  s.  c.  18  S.  E.  Rep.  406. 
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hook  and  ladder  track,  and  puts  o£E  a  passenger  just  in  time  to  come 
in  contact  with  the  vehicle.^^^  It  is  also  the  duty  of  the  person  in 
charge  of  a  street  car  to  stop  a  reasonable  length  of  time  to  enable  a 
passenger  safely  to  alight.^^'^ 

§  3530.    Burden    of   Proof   is    on    Street   Railway    Passenger. — 

T\Tiere  the  gravamen  of  a  complaint  against  a  street  railway  company 
is  that  the  car  or  train  did  not  stop  long  enough  to  enable  the  pas- 
senger, by  the  use  of  reasonable  diligence,  to  leave  the  car  in  safety, 
the  burden  of  proof  is,  of  course,  upon  the  passenger. ^^'  In  such  a 
case  it  was  held,  in  another  jurisdiction,  that  the  burden  of  proof 
was  on  the  defendant  to  show  contributory  negligence,  and  not  on  the 
plaintifE  to  show  his  want  thereof,  notwithstanding  his  petition  alleged 
that  he  exercised  ordinary  care  and  diligence  in  alighting.^^*  It  seems 
scarcely  necessary  to  add  that,  in  order  for  the  plaintifE  to  sustain 
this  burden  of  proof,  it  is  not  enough  that  the  evidence  shows  that 
the  injured  person  did  only  what  a  prudent  person  would  have  done 
under  the  same  circumstances;  but  it  must  likewise  show  that  the 
defendant  committed  some  fault,  or  was  guilty  of  some  negligence, 
which  contributed  to  the  injury.^^^ 

§  3531.  Instructions  to  Juries  in  Cases  of  Injuries  Received  by 
Street  Railway  Passengers  in  Alighting. — In  an  action  for  such  an 
injury,  an  instruction  that  it  is  the  duty  of  the  employes  in  charge 
of  the  car,  not  to  start  it  until  the  passengers  get  off,  and  that  failure 
to  perform  this  duty  is  negligence,  and  that  if,  when  a  car  stopped  to 
allow  a  woman  to  get  off,  after  she  had  risen  the  employes  did  not 
cause  the  car  to  move,  and  did  not  do  so  from  any  want  of  due  care  un- 
til she  was  off  the  car,  then  the  defendant  was  not  negligent, — was  held 
sufficiently  to  set  forth  the  duties  of  defendant's  employes.^^"  Where 
the  injury  to  the  passenger  arose  from  prematurely  starting  a  street 
car,  by  which  a  passenger  was  thrown  off  while  attempting  to  alight, 
it  was  error  for  the  court  to  intimate  to  the  jury  that  they  might  con- 
sider the  method  of  the  construction  of  the  car,  this  question  not 
being  withia  the  issues.^*^     In  an  action  agatast  a  street  railway  com- 

™  Maverick  v.  Eighth  Ave.  R.  Co..  *™  Gulf  &c.  R.  Co.  v.  Wallen,  65 

supra.  Tex.  568. 

"•  Crissey   v.    Hestonville   &c.    R.  ™'  Ashury  v.  Charlotte  Elec.  R.  &c. 

Co.,  75  Pa.  St.  83.  Co.,  125  N.  C.  568;  s.  c.  34  S.  B.  Rep. 

^Hewes  v.   Philadelphia   &c.   R.  654. 

Co.,  76  Md.  154;   s.  c.  24  Atl.  Rep.  ^Lombard  &c.   R.   Co.  v.   Chris- 

325.  tian,  124  Pa.  St.  114;    s.  c.  16  Atl. 

spares  v.   St.  Louis  &c.  R.  Co.  Rep.  628;    46  Phila.  Leg.  Int.  210; 

(Tex.  Civ.  App.),  57  S.  W.  Rep.  301.  19  Pitts.  L.  J.  (N.  S.)  404;  23  W.  N. 

C.  (Pa.)  273. 
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pany,  for  damages  sustained  by  plaintiff  from  the  sudden  starting 
of  the  car  with  a  jerk,  as  he  was  alighting,  instructions  that  the 
plaintiff  was  negligent  if,  while  the  car  was  still  in  motion,  he  at- 
tempted to  alight, — were  properly  refused,  as  the  motion  might  have 
been  barely  perceptible. ^^^ 


Subdivision  5.     Trespasses,  Ejections,  Assaults,  Insults,  Annoyances. 


Section 

3534.  Forcing    or    frightening   tres- 

passing children  from  street 
cars  while  in  motion. 

3535.  Ejecting   adult   persons    from 

street  cars  while  in  motion. 

3536.  Ejecting  pedestrian  who  is  at- 

tempting to  cross  street  car 
platform  while  car  obstructs 
street. 


Section 

3537.  Assaults  upon  street  railway 

passengers  by  the  carrier's 
servants. 

3538.  Duty  to  protect  street  car  pas- 

sengers from  injury  and  an- 
noyance by  other  passen- 
gers. 

3539.  Abuse     and     defamation     of 

street  car  passenger. 

3540.  Who  a  passenger — who  a  tres- 

passer on  a  street  car. 


§  3534.  rorcing  or  Frightening  Trespassing  Children  from  Street 
Cars  while  in  Motion. — It  is  a  matter  of  everyday  observation  in  cities 
that  children,  and  especially  male  children,  by  reason  of  their  play- 
ful habits,  have  an  almost  irresistible  tendency  to  run  after  street 
cars  and  climb  upon  them  while  in  motion,  for  the  purpose  of  "stealr 
ing  a  ride."  Such  mischief  ought,  of  course,  to  be  restrained  by 
their  parents  and  guardians,  and  prevented  by  those  in  charge  of  the 
car,  so  far  as  it  can  be  done  consistently  with  the  safety  of  the  tres- 
passing children.  But,  as  such  slight  acts  of  trespass  do  no  great 
damage  to  the  railway  company,  nor  in  any  great  degree  incommode 
its  patrons,  they  furnish  no  excuse  for  killing  the  children  or  sub- 


'"'  Chicago  &c.  R.  Co.  v.  Mumford, 
97  111.  560.  State  of  case  in  which 
it  was  erroneous  to  refuse  to  in- 
struct the  jury  upon  the  question 
whether  the  passenger  was  guilty 
of  contributory  negligence  in  jump- 
ing from  a  train  while  in  motion: 
Texas  &c.  R.  Co.  v.  Atchison  (Tex. 
Civ.  App.),  54  S.  W.  Rep.  1075  (no 
off.  rep.).  In  another  case  there 
were  several  rulings  upon  instruc- 
tions, bringing  them  into  compari- 
son and  considering  them  as  a 
whole,  which  resulted  in  the  con- 
clusion that  errors  or  deficiencies  in 
some  of  them  were  cured  by  others. 
This  was  held  to  apply  to  an  instruc- 
tion,   given   at   the   request   of   the 
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plaintiff,  which  did  not  conform,  in 
its  hypothesis,  to  the  negligence  al- 
leged in  the  petition:  Grace  v.  St. 
Louis  R.  Co.,  156  Mo.  295;  s.  c.  56  S. 
W.  Rep.  1121.  Another  holding  is 
to  the  effect  that  the  use  of  the 
words  "in  safety,"  instead  of  the 
words  "without  injury,"  in  an  in- 
struction that  it  is  the  duty  of  the 
carrier  having  notice  that  one  who 
had  boarded  the  train  to  assist  a 
passenger  is  going  to  get  off,  so  to 
regulate  the  movement  of  the  train 
that  he  may  leave  it  in  safety,  is  not 
error:  Missouri  &c.  R.  Co.  v.  Miller, 
15  Tex.  Civ.  App.  428;  s.  c.  39  S.  W. 
Rep.  583. 
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jecting  them  to  iirnninent  peril ;  though,  of  course,  the  company  may 
rightfully  eject  them,  using  no  more  force  than  necessary.^'^  Several 
decisions  of  authoritative  courts  are  accordingly  found  which  hold 
such  companies  liable,  where  such  trespassing  children,  especially 
when  too  young  to  be  chargeable  with  contributory  negligence,  have 
been  killed  or  injured  by  being  thrown  or  frightened  from  the  car 
while  in  motion}^*'  It  is  said  that  the  motorman  of  an  electric  car, 
on  discovering  a  boy  on  the  step  of  the  front  platform  who  is  mani- 
festly too  young  to  be  regarded  as  capable  of  caring  for  himself,  so 
that  he  ought  not  to  be  treated  as  a  trespasser, — should  stop  and 
take  him  inside  or  put  him  ofE;  and  that,  if  he  fails  to  do  so,  but 
knocks  on  the  window  and  kicks  on  the  closed  side  of  the  car,  fright- 
ening the  boy  so  that  he  jumps  off,  and,  in  jumping,  falls,  injuring 
himself,- — the  negligence  and  misconduct  of  the  motorman  will  be 
deemed  the  proximate  cause  of  his  injury,  and  the  company  will  be 
liable.^^^  In  one  of  these  cases  the  plaintiff  was  a  boy  ten  years  of  age, 
and  was,  at  the  time  of  the  accident,  stealing  a  ride  upon  one  of  the 
defendant's  cars.  He  stood,  as  he  testified,  upon  the  step  of  the  front 
platform,  with  one  hand  upon  the  handle  of  the  dashboard  and  the 
other  upon  the  handle  on  the  corner  of  the  car.  While  standing  in  this 
position,  the  conductor  passed  through  the  car  and  out  upon  the  front 
platform,  with  one  hand  reached  out  toward  him  (the  witness  in- 
dicating), and  cried  "Hey!"  At  this  he  let  go  of  the  handle  upon 
the  dashboard,  fell  from  the  step,  and  his  body  swung  around  against 
the  side  of  the  car,  he  still  holding  to  the  handle  upon  the  corner, 
and  in  that  position  remained  while  the  car  proceeded  ten  or  fifteen 
feet.  He  then  dropped,  falling  by  the  side  of  the  car  in  such  a 
manner  that  the  wheels  passed  over  one  of  his  legs.  It  was  held  that 
he  had  an  action  for  damages  and  could  not  be  non-suited. ^^°  In 
another  case  the  plaintiff,  a  boy  thirteen  years  of  age,  got  upon  the 
forward  end  of  the  caboose  of  a  moving  freight  train.  One  of  the 
trainmen  saw  him,  and  dashed  a  cup  of  water  into  his  face,  causing 
him  to  fall  from  the  car  in  such  a  manner  as  to  have  his  knee  crushed 
by  one  of  the  wheels.     It  was  held  that  he  could  recover  damages 

^Nussbaum  v.  Louisville  R.  Co.  Avenue  R.  Co.,  H7  N.  Y.  505;  s.  c.  23 

(Ky.),   57   S.  W.  Rep.   249    (no  off.  N.  E.  Rep.  164;  Levin  v.  Second  Ave. 

rep.).  Traction  Co.,  194  Pa.  St.  156;   s.  c. 

=»*  Sandford     v.     Hestonville     &c.  45  Atl.  Rep.  134. 

Pass.  R.  Co.,  153  Pa.  St.  300;  s.  c.  25  ™  Levin  v.  Second  Ave.  Traction 

Atl.  Rep.  833;  Ansteth  v.  Buffalo  R.  Co.,  194  Pa.  St.  156;  s.  c.  45  Atl.  Rep. 

Co.,  145  N.  Y.  210;  s.  c.  39  N.  B.  Rep.  134. 

708;  affirming  s.  c.  9  Misc.   (N.  Y.)  =™  Ansteth  v.  Buffalo  R.  Co.,  145 

419;   30  N.  Y.  Supp.  197;    Clark  v.  N.  Y.  210;   s.  c.  39  N.  E.  Rep.  708; 

New  York  &c.  R.  Co.,  113  N.  Y.  670;  affirming  s.  c.  9  Misc.   (N.  Y.)  419; 

s.  c.  21  N.  E.  Rep.  1116;  aff'g  s.  c.  40  30  N.  Y.  Supp.  197. 
Hun  (N.  Y.)  605;  McCann  v.  Sixth 
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from  the  company.^"'  In  another  case  a  boy,  in  crossing  a  street  on 
which  were  two  tracks  of  the  defendant's  street  railway,  in  order 
to  get  out  of  the  way  of  a  truck,  which  was  passing  along  the  street, 
jumped  upon  the  rear  platform  of  a  car,  which  had  stopped  at  the 
crossing,  and,  as  he  was  passing  across  the  platform  the  conductor 
kicked  at  him,  causing  him  to  jump  from  the  car  and  land  upon  the 
other  track,  where  he  was  struck  by  a  car  there  in  motion.  It  was 
held  error  to  order  a  non-suit.^"^  But,  as  we  have  already  seen,  a 
carrier  of  passengers  owes  no  special  duty  to  take  care  for  the  safety 
of  a  trespasser;  but  in  general  such  a  person  takes  such  accommo- 
dations and  provisions  for  his  safety  as  he  finds,  in  common  with 
others  who  are  upon  the  train;  so  that  if  he  is  injured  without  any 
act  of  negligence  special  to  him,  he  can  not  recover  damages.^''^  Pol- 
lowing  out  this  principle,  though  perhaps  not  reasoning  in  this  way,  it 
has  been  held  that  if  a  boy  twelve  years  of  age,  who  is  consequently 
old  enough  to  look  out  for  his  own  safety,  steals  a  ride  upon  a  street 
railway  ear,  and  jumps  from  the  same  of  his  own  volition,  and  with- 
out any  command  or  demonstration  on  the  part  of  those  in  the  ear, 
compelling  or  frightening  him  into  the  act,  and  is  thereby  injured, 
it  is  not  a  case  for  damages.^'" 

§  3535.  Ejecting  Adult  Persons  from  Street  Cars  while  in 
Motion. — This  subject  has  already  been  considered,  but  more  es- 
pecially in  its  application  to  the  ejection  of  passengers  from  steam 
railway  trains."^  As  in  the  case  of  a  steam  railway  company,  a  street 
ear  company  is  liable  in  damages  for  the  wrongful,  wanton  and 
malicious  ejection  of  a  passenger  by  its  conductor.  It  being  within 
the  scope  of  the  powers  of  a  conductor  to  determine  who  shall  ride 
and  who  shall  not,  such  an  act  renders  the  company  liable  on  the 
theory  of  respondeat  superior.''''^  It  is  also,  in  the  case  of  a  passenger, 
a  violation  of  the  duty  assumed  by  the  carrier  of  conveying  the  pas- 
senger in  safety  to  his  destination.^''  So,  the  use  of  indecent  or 
profane  language  in  a  street  car,  which  constitutes  a  breach  of  the 
peace  for  which  a  person  may  be  punished  by  fine  or  imprisonment, 
justifies  the  conductor  in  putting  the  offender  off  the  car.^'*    Upon 

="  Clark  V.  New  York  &c.  R.  Co.,  Rep.  352;  26  N.  E.  Rep.  950;  revers- 

113  N.  Y.  670;    s.  c.  21  N.  B.  Rep.  ing  s.   c.   58   N.  Y.   Super.   322;    33 

1116;  affirming  s.  c.  40  Hun  (N.  Y.)  N.  Y.  St  Rep.  702;   11  N.  Y.  Supp. 

605.  588. 

""  McCann  v.   Sixth   Ave.   R.   Co.,  ™  Ante,  §  3195,  et  seq. 

117  N.  Y.  505;   s.  c.  23  N.  E.  Rep.  '^^  Ante,  §§  3175,  3197,  3321. 

164.  '"^Ante,  §  3196. 

'"Ante,  §§  3302,  3307.  =^* Robinson  v.  Rockland  &c.  St.  R. 

"°Hogan  V.   Central   Park  &c.  R.  Co.,  87  Me.  387;  s.  c.  29  L.  R.  A.  530; 

Co.,  124  N.  Y.  647;  s.  c.  36  N.  Y.  St.  32  Atl.  Rep.  994.    In  this  case  it  was 
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the  question  what  is  reasonable  and  what  is  unnecessary  force  in 
ejecting  a  passenger  who  has  forfeited  his  right  to  remain  on  the 
carrier's  vehicle,  it  has  been  held  that  the  law  will  not  attempt  an 
exact  and  delicate  adjustment  of  the  force  which  may  be  regarded 
as  necessary  to  effect  the  end  in  view,  and  that  this  is  especially  so 
with  reference  to  the  force  employed  by  the  conductor  in  resisting  the 
struggles  of  the  passenger, — as  where,  after  the  passenger  has  been 
rightfully  ejected,  he  endeavors  to  get  on  again,  and  is  hurt  while  try- 
ing to  do  so,  and  while  the  conductor  is  endeavoring  to  prevent  him 
from  doing  so.^''^  The  company  will  be  so  liable  for  the  misconduct  of 
its  conductor  in  ejecting  one  who  is  a  mere  trespasser,  if  the  manner 
of  the  ejection  is  malicious  or  unnecessarily  violent. ^■'''  In  remov- 
ing a  person  from  a  street  car  for  non-payment  of  fare,  or  because 
he  is  so  intoxicated  as  to  be  offensive  to  passengers,  it  is  a  question 
of  fact  for  the  jury,  and  not  of  law  for  the  court,  whether  it  is  due 
care,  and  a  proper  exercise  of  the  right,  to  do  so  while  the  car  is  in 
motion.^''''  The  speed  of  a  horse  car  may  be  so  far  slackened  that  a 
person  may,  at  a  suitable  place,  be  ejected  with  safety;  and  it  can 
not  be  said,  as  matter  of  law,  that  it  will  be  wrongful  to  eject  a 
person,  who  might  otherwise  be  lawfully  ejected,  merely  because  the 
car  is  in  motion."^  The  conductor  of  a  street  car  may  exclude 
or  expel  therefrom  a  person  who,  by  reason  of  intoxication  or  other- 
wise, is  in  such  a  condition  as  to  render  it  reasonably  certain  that, 
by  act  or  speech,  he  will  become  annoying  or  offensive  to  other  pas- 
sengers therein,  although  he  has  not  committed  any  act  of  annoyance 
or  offense. ^^°  A  person  who,  after  having  been  once  rightly  ejected 
as  a  trespasser,  again  gets  upon  the  street  car,  can  not  recover  dam- 
ages if  he  is  ejected  a  second  time  without  unnecessary  violence.^'" 

held  that  a  passenger  in  a  crowded  Gastka,  128  111.  613;  s.  c.  4  L.  R.  A. 

street  car  in  which  there  are  many  481;  21  N.  E.  Rep.  522;  ante,  §  3304; 

ladies,  who,  on  being  requested  by  Vol.  I,  §  555. 

the  conductor  to  stop  swearing,  de-  ^"Lovett  v.  Salem  &c.  R.  Co.,  9 
nies  his  guilt,  and,  when  told  that  Allen  (Mass.)  557;  Murphy  v.  Union 
he  has  been  profane,  calls  the  con-  R.  Co.,  118  Mass.  228;  Healey  v.  City 
ductor  "a  damned  liar,"  says  that  &c.  R.  Co.,  28  Ohio  St.  23;  Sanford 
he  will  swear  as  much  as  he  v.  Eighth  Avenue  R.  Co.,  23  N.  Y. 
"damned  please,"  and  that  "I  will  343;  Higgins  v.  Watervliet  Turn- 
be  God  damned  if  you  can  put  me  pike  Co.,  46  N.  Y.  23. 
off," — should  be  ejected  from  the  ^«  Murphy  v.  Union  R.  Co.,  118 
car,  even  if  the  conductor  was  first  Mass.  228. 

in  error  in  charging  him  with  pro-  "'Vinton  v.  Middlesex  R.  Co.,  11 

faulty:     Robinson  v.  Rockland  &c.  Allen    (Mass.)    304;    s.    c.    Thomp. 

St.  R.  Co.,  87  Me.  387;  s.  c.  29  L.  R.  Carr.  Pass.  6. 

A.  530;  32  Atl.  Rep.  994.  2™  North  Chicago  Street  R.  Co.  v. 

""McMillan  v.  Federal  St.  &c.  R.  Olds,  40  111.  App.  421;   McMillan  v. 

Co.,  172  Pa.  St.  523;  s.  c.  37  W.  N.  C.  Federal  St.  &c.  R.  Co.,  172  Pa.  St. 

(Pa.)    543;    26   Pitts.   L.   J.    (N.   S.)  523;  s.  c.  37  W.  N.  C.  (Pa.)  543;   26 

303;  33  Atl.  Rep.  560.  Pitts.  L.  J.  (N.  S.)  303;  33  Atl.  Rep. 

""North    Chicago    &c.    R.    Co.    v.  560  (passenger  hurt  while  endeavor- 

909 


3  Thomp.  Neg.]         carriers  op  passengers. 

§  3536.  Ejecting  Pedestrian  who  is  Attempting  to  Cross  Street  Car 
Platform  while  Car  Obstructs  Street. — Where  a  street  ear  is  stopped 
so  as  to  obstruct  the  passage  of  a  pedestrian  desiring  to  cross  the 
street,  it  is  not  a  trespass  or  wrongful  act  on  his  part  to  step  upon 
and  pass  over  the  platform  of  the  ear  in  order  to  avoid  the  obstruc- 
tion; and  if  the  driver  of  the  car  should  seize  and  thro-w  off  a 
person  passing  over  the  platform  of  a  car  thus  obstructing  the  cross- 
ing, the  railroad  company  would  be  liable  in  an  action  for  damages 
for  injuries  sustained  thereby.^*^ 

§  3537.  Assaults  upon  Street  Eailway  Passengers  by  the  Carrier's 
Servants. — This  subject  has  been  considered  in  other  relations,^*^ 
but  decisions  may  be  noted  here  to  the  effect  that  a  street  railway 
company  is  liable  for  personal  injuries  inflicted  by  its  driver  upon  a 
passenger,  after  the  latter  has  left  the  car  on  accoiint  of  the  abuse  of 
the  driver,  where  the  injuries  result  from  a  continuance  of  the  abuse 
which  began  on  the  car;^*^  for  the  use  by  the  conductor  of  unneces- 
sary violence  in  ejecting  a  passenger  from  the  car  in  the  interest  of 
the  company  and  in  obedience  to  its  commands,  although  his  con- 
duct was  willful  and  malicious  and  the  acts  were  done  with  a  pur- 
pose of  his  own;^^*  for  ordering  a  passenger,  who  has  the  right  to 
remain  on  the  car,  to  leave  it, — ^the  company  being  liable  as  for  a 
tort,  although  the  passenger  obeys  the  order.^^^ 

ing  to  board  car  after  having  been  was  held  that,  as  the  conductor  was 

rightfully  ejected — no  recovery).     A  not   in   fault   in   ejecting   him,   his 

street   car   conductor   who   forcibly  only  damages  were  for  a  breach  of 

ejects  a  passenger  from  a  car  un-  the  contract  of  carriage,  and  not  for 

der  the  honest  belief  that  he  has  not  a  tort:     Graves  v.  Newark  &c.  St.  R. 

paid    his   fare,    is   not   liable    in    a  Co.,  6  N.  J.  L.  J.  307.     State  of  case 

criminal  prosecution  for  assault  and  under  which  an  instruction  that  a 

battery:     State  v.  McDonald,  7  Mo.  city  ordinance  forbade  the  defend- 

App.    510.     That   a   passenger   in   a  ant   to    run   its    car   on   the    street 

street  car  leaves  his  seat  to  protest  where    the    accident    happened,    at 

with  the  conductor  against  what  he  more  than  a  specified  rate  of  speed, 

considers  unnecessary  roughness  in  was  proper,  where  the  injury  hap- 

handling  an  Intoxicated  person,  does  pened  to  the  plaintiff  In  consequence 

not  constitute  a  waiver  of  his  rights  of  jumping  off  the  car,  in  obedience 

as  a  passenger,  freeing  the  company  to    the    order    of    the    conductor: 

from    liability    for    the    conductor's  Washington    &c.    Elec.    R.    Co.    v. 

action  in  ejecting  him, — see  Weber  Quayle,   95  Va.  741;    s.  c.   30   S.  E. 

V.    Brooklyn   &c.    R.    Co.,    62   N.   Y.  Rep.  391. 

Supp.  1;  s.  c.  47  App.  Div.  (N.  Y.)  306.  =»  Shea  v.   Sixth   Avenue   R.   Co., 

A  street  car  company  received  a  pas-  62  N.  Y.  180. 

senger  to  be  conveyed  to  a  certain  ''"Ante,  §  3184,  et  seq.     See,  also, 

point  on  its  line  for  a  certain  fare.  §  3083. 

To  reach  that  point,  it  was  neces-  "^"Wise  v.   Covington  &c.  R.   Co., 

sary  to  transfer  to  another  car.   The  91  Ky.  537;  s.  c.  13  Ky.  L.  Rep.  110; 

passenger  failed  to  procure  a  trans-  16  S.  W.  Rep.  351. 

fer,   and,  refusing  to  pay  his  fare  ^  Burns  v.  Glens  Falls  &c.  St.  R. 

on  the  last  car,  was  ejected  by  the  Co.,  4  App.  Div.  (N.  Y.)  426;  s.  c.  38 

conductor.     He    sued   the   company  N.  Y.  Supp.  856. 

for   damages  for   the   ejection.     It  '^Consolidated    Traction    Co.    v. 
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§  3538.  Duty  to  Protect  Street  Car  Passengers  from  Injury  and 
Annoyance  by  Other  Passengers. — Street  railroad  companies  being 
common  carriers  of  passenger s,^^^  are  held  to  the  same  measure  of 
diligence  which  the  law,  whether  common  or  statutory,  puts  upon 
other  carriers  of  passengers,  to  the  end  that  the  passenger  be  trans- 
ported in  safety  to  his  destination,  and  protected,  if  necessary,  while  in 
transit,  from  the  violence  or  misconduct  of  other  passengers. ^^^  Ac- 
cordingly, it  has  been  held  in  Georgia,  under  the  operation  of  a  gen- 
eral statute  defining  the  status  of  common  carriers  of  passengers, 
that  street  railroad  companies  are  bound  to  extraordinary  diligence, 
and  are  liable  for  the  negligence  of  their  agents  and  employes  in 
and  about  their  cars;  and  that  if  passengers  are  injured  by  riotous 
fighting  among  other  passengers,  it  is  for  the  Jury  to  say,  under  all 
the  facts,  whether  the  company  are  negligent  in  not  providing  a 
suitable  conductor  to  preserve  order,  or  whether  the  person  in  charge 
of  the  car,  the  driver,  was  negligent  in  the  preservation  of  order 
therein,  and  in  the  safe  carriage  of  the  passengers  thereon  to  the 
place  of  their  destination;  and  that  a  declaration  alleging  such  neg- 
ligence in  the  company,  both  in  respect  of  its  failure  to  have  a  con- 
ductor on  board  the  car  to  preserve  order,  and  in  respect  of  the  neg- 
ligence of  its  driver  in  failing  to  suppress  the  fight  or  to  eject  the 
combatants,  is  good  on  demurrer.^^^     While  it  is  the  duty  of  a  street 


Taborn,  58  N.  J.  L.  1;  s.  c.  2  Am.  & 
Eng.  Rail.  Cas.  (N.  S.)  124;  32  Atl. 
Rep.  685;  s.  c.  aff'd  58  N.  J.  L.  408. 
There  is  a  doubtful  holding  which 
allowed  a  passenger  to  maintain  an 
action  for  false  imprisonment 
against  a  railway  company  where 
the  passenger,  riding  in  a  "bob-tail" 
car,  by  mistake  deposited  an  extra 
fare  in  the  box,  and,  on  appealing 
to  the  driver  for  redress,  was  told 
to  go  to  the  office  of  the  company, 
whereupon  he  took  the  fare  which 
another  passenger  was  about  to  de- 
posit in  the  box,  and  put  it  in  his 
pocket,  and  the  driver  caused  his 
arrest:  Corbett  v.  Twenty -third  St. 
R.  Co.,  42  Hun  (N.  Y.)  587  (Davis, 
P.  J.,  dissenting).  In  Louisiana  the 
liability  of  street  railroad  compa- 
nies for  willful  and  tortious  acts 
committed  by  their  servants  upon 
their  passengers  is  placed  on  the 
rule  of  respondeat  superior  and  is 
restrained  to  acts  committed  within 
the  scope  of  their  employment: 
Lafitte  V.  New  Orleans  City  &c.  R. 
Co.,  43  La.  An.  34;  s.  c.  8  South. 
Rep.  701.  But  this  is  unsound,  since 
such  misconduct  is  a  violation  of 
the  implied  engagement  of  the  car- 


rier to  transport  the  passenger  safe- 
ly: Ante,  §  3196.  In  an  action 
against  a  street  railroad  company 
for  injuries  caused  by  defendant's 
motorman  assaulting  plaintiff,  where 
the  complaint  counted  on  the  men- 
tal humiliation  and  suffering  grow- 
ing out  of  abusive  language  used 
by  the  motorman,  as  well  as  on  the 
bodily  pain  and  injury  caused  by 
the  assault, — an  instruction  that  if 
the  jury  believed  that  plaintiff  was 
not  injured  by  the  assault,  and  that 
his  subseguent  confinement  in  bed 
arose  from  sickness  or  injury  not 
caused  by  the  motorman,  and  that 
plaintiff  was  not  entitled  to  punitive 
damages,  then  they  could  award 
nominal  damages  only, — was  held 
erroneous;  since  its  effect  was  to 
eliminate  from  consideration  plain- 
tiflf's  mental  suffering  and  humilia- 
tion: Birmingham  &c.  Eiec.  Co.  v. 
Ward,  124  Ala.  409;  s.  c.  27  South. 
Rep.  471. 

^^  Ante  §  3083. 

="  Holly  V.  Atlanta  St.  R.  Co.,  61 
Ga.  215. 

^»  Holly  V.  Atlanta  St.  R.  Co.,  61 
Ga.  215. 
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railway  company  to  protect  its  passengers  from  annoyance  from  other 
passengers,  yet  a  passenger  stricken  with  apo^exy  while  riding  on  a 
street  car,  although  attended  with  severe  vomiting,  to  the  incon- 
venience and  great  discomfort  of  other  passengers,  can  not  he  re- 
moved while  in  a  speechless  and  helpless  condition,  and  laid  in  the 
open  street,  on  a  bleak,  drizzling,  December  day,  and  there  aban- 
doned with  no  effort  to  procure  him  attention,  without  a  gross  viola- 
tion by  the  carrier  of  its  duty  as  such,  and  a  liability  for  the  result- 
ing damages.^^* 

§  3539.    Abuse   and    Defamation    of   Street    Car    Passenger. — In 

Louisiana,  a  street  car  company  may  be  held  liable  in  damages  for 
abuse  and  defamation  of  a  passenger  by  its  driver,  who  charges  the 
passenger  with  having  given  him  counterfeit  m,oney  in  payment  of 
his  fare,  and  threatens  to  have  him  arrested.''"'' 

§  3540.    Who  a  Passenger — ^Who  a  Trespasser  on  a  Street  Car. — 

The  mere  fact  of  not  having  paid  fare  does  not  constitute  one  a  tres- 
passer where  the  company  does  not  demand  fare  before  passengers 
enter  its  vehicles.  Therefore,  one  who  is  injured  on  a  horse  car  be- 
fore he  has  paid  his  fare,  may  maintain  an  action  for  damages  on 
the  footing  of  being  a  passenger,  provided  he  got  upon  the  car  with  the 
intention  of  paying  his  fare;  and  he  is  not  deprived  of  his  right  of 
action  merely  because  he  violated  a  rule  of  the  company  by  getting 
on  while  the  car  was  in  motion.^"^ 

Subdivision  6.     Questions  of  Procedure  with  Respect  to  Street  Bail- 
way  Injuries. 

Section  Section 

3543.  Questions  of  pleading  in  street     3546.  Questions  of  law  for  the  court 

railway  accident  cases.  in  case  of  street  railway  in- 

3544.  Questions   of   evidence   in   ac-  juries. 

tions  against  street  railway     3547.  Instructions  which  have  heen 
companies.  approved,     or     not     disap- 

3545.  Questions  of  fact  for  the  jury  proved. 

in  case  of  street  railway  in-     3548.  Instructions  which  have  been 
juries.  held  erroneous,  or  properly 

refused. 

§  3543.    Questions  of  Pleading  in  Street  Railway  Accident  Cases. — 
A  complaint,  in  an  action  by  a  mother  against  a  street  car  company 

''"ConoUy  v.  Crescent  City  R.  Co.,     R.  Co.,  43  La.  An.  34;  s.  c.  8  South. 
41  La.  An.  57;    s.  o.  5  South.  Rep.     Rep.  701. 
259;  3  L.  R.  A.  259.  ^"  North    Chicago    &c.    R.    Co.    v. 

""Lafitte  V.  New  Orleans  City  &c.     Williams,  140  111.  275;  s.  c.  29  N.  E. 

Rep.  672;  aff'g  s.  c.  40  111.  App.  590. 
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for  the  killing  of  her  minor  son,  who,  in  getting  ofE  a  car,  was 
run  over  by  a  car  going  in  the  opposite  direction,  need  not  al- 
lege that  the  company  had  notice  of  the  want  of  familiarity  of  her 
son  with  the  running  and  operation  of  electric  cars;  nor  need  it 
state  anything  as  to  his  size  or  appearance.^"^  Nor  need  the  com- 
plaint in  such  an  action  allege  that  the  point  at  which  the  son  left 
the  car  was  the  regular  stopping  place,  or  that  the  stopping  of  the 
car  was  for  the  purpose  of  taking  on  or  letting  off  passengers,  or  that 
he  gave  any  notice  of  his  desire  or  intention  to  leave  the  car,  or 
that  its  servants  had  any  notice  of  such  intention.^'^  A  declaration 
alleging  that  the  plaintiff  became  a  passenger  on  the  defendant's 
cars,  and  that  the  defendant  did  not  use  proper  care  to  see  that  the 
plaintiff  should  be  carried  safely;  that  it  negligently  ran  its  cars  so 
near  to  a  viaduct  that  there  was  not  room  enough,  unless  standing 
very  close  to  the  car,  when  riding  on  the  footboard,  to  be  carried  in 
safety,  and  that  the  plaintiff  did  not  know  of  the  existence  of  the 
fixed  structure  and  was  not  warned  of  it  by  the  defendant,  and, 
while  riding  on  the  footboard,  and  using  due  care  and  caution  for 
his  safety,  was  unavoidably  struck  and  injured, — states  a  cause  of 
action.^"*  On  the  other  hand,  a  complaint  in  an  action  against  a 
street  railway  company  for  personal  injuries  received  while  attempt- 
ing to  hoard  one  of  its  cars,  which  contains  no  allegations  that  the 
injury  was  received  while  attempting  to  board  the  train  at  a  regular 
station,  or  at  a  place  where  it  was  usual  or  customary  to  receive  pas- 
sengers, or  that  the  plaintiff  was  invited  or  knowingly  permitted  to 
attempt  to  board  the  train,  or  that  he  was  in  any  manner  accepted 
as  a  passenger,  or  that  the  injury  was  caused  by  the  wanton  or  willful 
negligence  of  the  defendant, — does  not,  state  a  cause  of  action,  not- 
withstanding an  averment  that  he  was  in  the  act  of  getting  on  the 
train  "as  a  passenger,  as  he  had  a  right  to  do,"  as  that  is  a  mere  con- 
clusion of  law.^°^ 

§  3544.  Questions  of  Evidence  in  Actions  against  Street  Railway 
Companies. — Evidence  that  it  was  the  custom  of  passengers  during 
the  crowded  travel  of  the  morning  hours,  to  run  after  and  jump  on 
the  cars,  and  that  defendant's  conductors  encouraged  them  in  so 
doing,  by  assisting  them  onto  the  car  and  telling  them  to  come  on,  was 

"'Augusta   R.   Co.   v.   Glover,   92  ^*West    Chicago    St.    R.    Co.    v. 

Ga.  132;   s.  c.  58  Am.  &  Eng.  Rail.  Marks,  182  111.  15;  s.  c.  55  N.  E.  Rep. 

Gas.  269;  18  S.  B.  Rep.  406.  67;  aff'g  s.  c.  82  111.  App.  185. 

^'Augusta   R.   Co..  v.    Glover,   92  ''"' North  Birmingham  St.  R.  Co.  v. 

Ga.  132;   s.  c.  58  Am.  &  Eng.  Rail.  Liddicoat,  99  Ala.  545;  s.  c.  13  South. 

Cas.  269;  18  S.  E.  Rep.  406.  Rep.  18. 
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competent  to  show  negligence  on  the  part  of  defendant.-""  In  an 
action  for  injuries  received  by  the  plaintiff  being  thrown  from  the 
platform  of  a  crowded  street  car,  the  defendant  is  entitled  to  show, 
by  persons  who  were  riding  on  the  car  with  the  plaintiff  and  who  saw 
his  actions,  that  he  was  intoxicated  at  the  time  of  the  accident;  and 
the  jury  may  consider  whether  his  intoxicated  condition  contributed 
to  the  injury.^"^ 

§  3545.  Questions  of  Fact  for  the  Jury  in  Case  of  Street  Railway 
Injuries. — By  reason  of  the  high  degree  of  care  which  the  law  de- 
mands of  carriers  of  passengers,  and  the  corresponding  rule  that 
slight  negligence  will  be  sufficient  to  charge  the  carrier;^"'  and  by 
reason  of  the  presumption  of  negligence  which  arises  from  the  hap- 
pening of  the  accident,  as  already  explained,^"" — the  question  of 
negligence  on  the  part  of  the  carrier  is  perhaps  more  commonly  a 
question  for  the  jury  than  in  other  cases.  On  the  other  hand,  since 
the  passenger  is  seldom  injured  through  his  own  voluntary  act,  ex- 
cept when  he  is  getting  on  or  off  the  vehicle  of  the  carrier,  or  riding 
in  an  improper  place, — the  question  of  his  contributory  negligence 
is  not  perhaps  as  frequently  decided  by  the  judge  as  in  other  cases. 
Statements  in  the  headnotes  of  reported  cases,  or  in  paragraphs 
printed  in  digests,  are  often  made  with  too  loose  and  general  effect, 
when,  in  case  of  an  accident  to  a  passenger  on  a  street  railway,  the 
negligence  of  the  servants  of  the  company  and  the  contributory  neg- 
ligence of  the  passenger,  are,  without  qualification,  said  to  be  ques- 
tions for  the  jury.'""  But  they  do  not  conduct  the  mind  to  any 
distinct  conception  of  this  subject.  The  negligence 'of  either  party 
is  a  question  of  law  for  the  court,  or  of  fact  for  the  jury,  on  much 
the  same  principles  as  in  cases  which  lie  outside  of  the  relation  of 
carrier  and  passenger.  It  is  a  question  of  fact  for  the  jury: — 
Whether  the  street  railway  company  was  guilty  of  negligence,  where 
its  driver  suddenly  started  the  car  while  a  passenger  was  still  on  the 
step  in  the  act  of  alighting,  and  the  judge  can  not  properly  instruct 
the  jury  that  it  was  negligence  as  matter  of  law  ;'*'^  whether  the  driver 
or  gripman  of  either  car  could  have  seen  the  approach  of  the  other, 
in  time  to  avoid  a  collision  by  stopping  his  own  car,  where  a  collision 
occurred  between  the  cars  of  two  street  railways  at  a  place  where 

^o'  North  Chicago  St.  R.  Co.  v.  Kas-  ^'  Ante,  §  2754,  et  seg. 

pers,  186  111.  246;  s.  c.  57  N.  B.  Rep.  "Rose  v.  West  Philadelphia  Pass. 

849;  aft'g  s.  c.  85  111.  App.  316.  R.  Co.  (Pa.),  12  Atl.  Rep.  78  (no  off. 

'"' Donoho  v.   Metropolitan   St.  R.  rep.). 

Co.,  62  N.  Y.  Supp.  523;  s.  c.  30  Misc.  «"  West  End  &c.  R.  Co.  v.  Mozeley, 

(N.  Y.)  433.  79  Ga.  463;  s.  c.  4  S.  E.  Rep.  324. 

"»"  Ante,  §  2722,  et  seq. 
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they  crossed  each  other  at  right  angles,  and,  consequently,  whether 
there  was  culpable  negligence  in  either  or  both  of  the  street  railway 
companies  i^"^  whether  the  driver  of  a  horse  car  is  or  is  not  guilty 
of  negligence  in  approaching  the  crossing  of  another  track  at  such 
rate  of  speed  that  he  can  not  cheek  his  horses  at  once  on  seeing  another 
car  approaching;^"^  whether  the  street  railway  company  was  negli- 
gent, in  the  case  of  an  accident  caused  by  the  fracture  of  one  of  the 
links  of  a  brake  chain,  where  its  car  inspector  testified  that,  on  the 
morning  of  the  accident,  he  examined  the  chain  as  a  whole,  but  not 
each  link  minutely,  and  an  experienced  chain  manufacturer  testified 
that  a  flaw  could  not  exist  at  the  center  of  a  link  of  such  a  chain 
without  being  visible  on  the  surface  f*  whether  a  cable  railway  com- 
pany was  guilty  of  negligence  where,  as  a  passenger  was  alighting 
from  its  trailer  car  when  the  train  had  come  to  a  full  stop,  the 
trailer  was  disconnected  from  the  grip  car  and  the  brake  suddenly 
released,  and  the  conductor  sprang  from  the  trailer  to  the  grip  car, 
upon  which  the  trailer  moved  backward  down  a  slight  grade,  throw- 
ing the  plaintiff  to  the  ground  and  injuring  him;""^  whether  the 
servants  of  a  cable  railway  company  were  negligent  in  failing  to 
replace  platform  gates  usually  maintained  upon  the  side  of  the  car 
platform  nearest  a  parallel  track,  after  having  removed  them  to  admit 
passengers,  and  whether  the  absence  of  such  gates  contributed  to  an 
injury  to  a  passenger  riding  on  the  platform,  who  was  thrown  from 
the  car  and  struck  by  a  car  on  another  track  f°^  whether  a  street  rail- 
way company  is  guilty  of  negligence  in  placing  its  tracks  so  near  a 
telegraph  pole  which  it  is  necessary  for  its  cars  to  pass,  that  its 
passengers,  in  getting  on  and  off,  are  in  danger  of  being  injured  by 
contact  with  the  obstruction  j^°^  whether  the  car  on  which  the  plaintiff 
was  injured  was  started  in  a  negligent,  dangerous,  or  improper  man- 
ner,— such  being  the  issue  raised  by  the  pleadings;^"*  whether  the 
conductor  of  a  street  car  was  advised  of  the  intention  of  a  female 
passenger  to  alight,  who  arose,  holding  a  basket  in  both  hands,  and 
followed  other  passengers  to  the  door,  and  whether  he  was  negligent 

=°=Kuttiier  V.  Lindell  R.   Co.,   29  ="  North    Chicago    &c.    R.    Co.    v. 

Mo.  App.  502.  Williams,  140  111.  275;  s.  c.  29  N.  B. 

™=  Schneider  v.  Second  Ave.  R.  Co.,  Rep.  672;  afE'g  s.  c.  40  111.  App.  590. 

133  N.  Y.  583;  s.  c.  44  N.  Y.  St.  Rep.  ^"^  Hence,  an  instruction  which,  in 

680;  30  N.  E.  Rep.  752.  efCect,  told  the  jury  that  if  the  offi- 

""Wynn  v.   Central  Park  &c.   R.  cers  of  the  defendant,  by  reason  of 

Co.,  133  N.  Y.  575;  s.  c.  44  N.  Y.  St.  their  experience,   were   satisfied   in 

Rep.  673;  30  N.  E.  Rep.  721.  their  own  minds  that  the  method  of 

w  Finn  v.  Valley  &c.   R.   Co.,   86  starting  the  car  was  reasonably  safe, 

Mich.  74;  s.  c.  48  N.  W.  Rep.  696.  the  defendant  would  not  be  liable, 

""Adams   v.    Washington    &c.    R.  was    erroneous:      Dickert    v.    Salt 

Co.,  9  App.  (D.  C.)  26;  s.  c.  24  Wash.  Lake  City  R.  Co.,  20  Utah  394;  s.  c. 

L.  Rep.  364.  59  Pac.  Rep.  95. 
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in  starting  the  car  when  he  did, — where  she  was  injured  in  descend- 
ing from  the  car  while  holding  her  basket  in  both  hands,  when  the 
car  was  suddenly  started  at  the  signal  of  the  conductor.*"' 

§  3546.  Cluestions  of  Law  for  the  Court  in  Case  of  Street  Railway 
Injuries. — On  the  other  hand,  it  has  been  held  a  question  of  law  for 
the  court,  and  not  a  question  of  fact  for  the  jury : — Whether  a  street 
car  driver  managed  his  car  with  the  care  and  skill  required  by  law, 
where  the  brake  chain  was  fractured  on  a  down  grade,  in  conse- 
quence of  which  his  car  ran  into  another  car,  there  being  no  evi- 
dence tending  to  show  that  the  driver,  who  was  confronted  by  a  sud- 
den emergency,  did  not  act  as  well  as  possible  under  the  circum- 
stances f^"  whether  a  street  railway  company  was  negligent  in  failing 
to  discover  a  defective  welding  in  an  iron  "stirrup,"  eleven  feet 
above  the  floor  of  a  canal  bridge  belonging  to  the  State,  which  the 
street  railway  was  obliged  to  cross, — ^there  being  nothing  to  suggest 
to  the  general  traveller,  or  to  the  company,  the  presence  of  any  such 
defect,  and  it  not  being  discoverable  by  a  person  using  the  bridge  for 
the  mere  purpose  of  crossing.*^^ 

§  3547.  Instructions  which  have  been  Approved,  or  not  Disap- 
proved.— It  is  said  to  be  commendable,  in  an  action  for  injuries  to  a 
street  railway  passenger,  alleged  to  have  been  caused  by  negligence 
of  the  driver,  to  define  to  the  jury  the  duties  of  the  driver,  instead 
of  instructing  them  in  regard  to  the  general  duties  of  carriers.*^^ 
While  it  is  error,  in  instructing  a  jury,  to  assume  issuable  or  essential 
facts  which  are  not  admitted  by  the  pleadings,  or  established  by  un- 
contradicted evidence, — ^yet  an  instruction  that  the  jury  should  con- 
sider the  plaintiff's  advanced  age  and  physical  condition,  in  deter- 
mining whether  the  defendant's  agent  in  charge  of  its  train  stopped 
it  for  a  reasonable  length  of  time  to  permit  him  to  take  a  seat  on 
its  grip  car,  without  any  suggestion  as  to  the  weight  to  be  given  to 
such  facts,  is  not  objectionable  as  a  comment  on  the  evidence.*^*  For 
the  same  reason,  where  the  uncontradicted  evidence  showed  that  the 
plaintiff,  a  passenger  on  the  defendant's  street  car,  was  sixty-eight 
years  old  when  he  sustained  the  injuries  complained  of,  it  was  not 

""Schaefer  v.  Central  &c.  R.  Co.,  Rep.  888;  7  Am.  Rail.  &  Corp.  Rep. 

61  N.  Y.  Supp.  806.  513. 

"°Wynn  v.   Central  Park  &c.  R.  ="  Allen  v.  Galveston  City  R.  Co., 

Co.,  133  N.  Y.  575;  s.  c.  44  N.  Y.  St.  79  Tex.  631;  s.  c.  15  S.  W.  Rep.  498. 

Rep.  673;  30  N.  E.  Rep.  721.  »>»  Bertram  v.  People's  R.  Co.,  154 

""  Birmingham  V.  Rochester  &c.  R.  Mo.  639;  s.  c.  55  S.  W.  Rep.  1040; 

Co.,  137  N.  Y.  13;  s.  c.  32  N.  B.  Rep.  aff'g  s.  c.  52  S.  W.  Rep.  1119. 
995;   18  L.  R.  A.  764;   49  N.  Y.  St. 
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reversible  error  to  give  an  instruction  assuming  that  he  was  an  old 
man  at  the  time  of  the  aceident.^^* 

§  3548.  Instmctions  which  have  been  Held  Erroneous,  or  Properly 
Refused. — Where  a  conductor  of  a  street  car  neglected  to  stop  at  the 
regular  place,  but  stopped  a  short  distance  beyond,  opposite  a  hole 
in  the  highway,  into  which  the  plaintiff  fell  in  alighting,  and  was  in- 
jured,— an  instruction  telling  the  jury  that,  if  the  conductor  had  no 
special  information  as  to  the  condition  of  the  place  which  the  plaintiff 
did  not  have  the  means  of  seeing  or  obtaining  for  herself,  he  was 
under  no  obligation  to  give  her  any  information  in  regard  to  it,  was 
properly  refused.  It  was  the  duty  of  the  company  to  know  of  the 
danger  and  to  warn  the  plaintiff  of  it.  She  was  justified  in  assuming 
that  it  was  safe  for  her  to  alight  when  and  as  she  did.  A  verdict 
for  the  plaintiff  was  hence  sustained.*^^  The  following  instruction, — 
"If  you  believe  from  the  evidence  that  it  was  apparent  to  the  car 
driver  that  the  plaintiff  when  he  entered  the  car  was  in  a  crippled 
condition,  having  to  use  a  cane  or  crutches  to  aid  him  in  moving 
about,  then  it  was  the  duty  of  the  driver  to  use  a  greater  degree  of 
care  than  in  a  common  case  of  an  apparently  well  and  sound  passen- 
ger,"— was  held  to  be  erroneous,  there  being  no  testimony  showing 
that  the  crippled  condition  of  the  plaintiff  was  apparent.'*' 

Subdivision  7.    Miscellaneous  Holdings  with  Reference  to  Street 

Railway  Carriers. 

Section  Section 

3550.  Duty  of  street  car  company  to  ing  the  sale  of  street  rail- 

make   change   In   collecting  way  tickets. 

fares.  3554.  Limitation  of  time  in  street 

3551.  Various  regulations  of  street  railway  transfer  tickets. 

railway  companies.  3555.  Passengers    obstructing    aisle 

3552.  Operating   cars    without   con-  in  street  car  with  baskets. 

ductors.  3556.  Conductor  obstructing  view  of 

3553.  Municipal  ordinances  regulat-  passengers  by  pulling  down 

curtains. 

§  3550.  Duty  of  Street  Car  Company  to  Make  Change  in  Collecting 
Pares. — A  passenger  on  a  street  car  is  not  bound  to  tender  the  exact 

="  Bertram  v.  People's  R.  Co.,  154  time  of  the  plaintiff's  accident  on  a 

Mo.  639;   s.  c.  55  S.  W.  Rep.  1040;  street  car,  the  car  was  running  head 

aff'g  s.  c.  52  S.  W.  Rep.  1119.  end  first,  it  was  proper  to  refuse  an 

"'Bass  V.  Concord  St.  R.  (N.  H.),  instruction  which  assumed  that  the 

46  Atl.  Rep.  1056.  car  was  running  backward:      Citi- 

™  Jacksonville  St.  R.  Co.  v.  Chap-  zens'  St.  R.  Co.  v.  Hoffbauer,  23  Ind. 

pell,    21   Fla.   175.     Where   the   evi-  App.  614;  s.  c.  56  N.  B.  Rep.  54. 
dence  was  undisputed  that,  at  the 
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fare,  but  the  street  railway  company  is  bound  to  furnish  its  conductor 
with  sufficient  change  to  enable  him  to  furnish  change  for  a  reason- 
able sum.'^^  In  New  York,  a  rule  requiring  conductors  to  furnish 
passengers  with  change  to  the  amount  of  two  dollars  has  been  held 
reasonable;  and  under  such  a  rule  the  conductor  can  not  be  required 
to  furnish  change  for  a  five-dollar  bill.'^^  Notice  of  such  a  rule 
need  not  be  brought  home  to  the  passenger,  in  order  to  make  it  oper- 
ative and  binding  upon  him.^^^  In  California,  where  paper  money 
is  not  in  circulation,  and  where  a  five-dollar  gold  piece  is  the  small- 
est gold  coin  in  circulation,  it  has  been  held  that  a  tender  by  a  pas- 
senger of  a  five-dollar  gold  piece  is  not  unreasonable.^'^" 

§  3551.    Various    Regulations    of   Street    Railway    Companies. — 

A  street  railway  company  manifestly  has  the  same  right  to  make 
reasonable  rules  and  regulations  for  the  conduct  of  its  business  and 
to  promote  the  safety  and  convenience  of  its  passengers,  and  the 
proper  discharge  of  its  public  duties,  that  other  carriers  of  passen- 
gers have.^^^  It  may,  for  example,  make  a  regulation  that  change 
will  he  furnished  to  passengers  by  the  conductor  up  to  a  certain 
amount, — let  us  say,  two  dollars, — and  may  refuse  to  carry  a  passen- 
ger who  refuses  to  comply  with  such  a  regulation.^^^  It  may  make 
a  regulation  that  its  conductor  shall  not  allow  passengers  to  sit  or 
stand  on  the  rear  platform,  but  shall  require  them  to  take  seats,  or  to 
stand  inside  the  car.  Such  a  regulation  is  reasonable,  and  its  en- 
forcement, in  a  reasonable  manner,  even  to  the  forcible  expulsion 
of  a  passenger  who  refuses  to  comply  with  it,  is  justifiable.^^^  It 
may  make  a  regulation  that  "passengers  must  not  be  permitted  to 
take  into  the  cars  packages  or  goods  that  are  cumbersome  or  dan- 
gerous, such  as  barrels,  boxes,  trunks,  gas  pipe,  lumber,  and  panes 
of  glass."     Such  a  regulation  is  reasonable  as  matter  of  law.^^* 


'"  Barker  v.  Central  Park  &c.  R.  to  pay  fare  of  $1.35  was  held  not 

Co.,  151  N.  Y.  237;   s.  c.  35  L.  R.  A.  payment   of   fare).     For   a   further 

489;  55  Alb.  L.  J.  45;  45  N.  B.  Rep.  discussion   of  this   subject,   see  the 

550;    Barrett  v.  Market  St.  R.  Co.,  editorial  note  to  Barker  v.  Central 

81  Cal.  296;  s.  c.  6  L.  R.  A.  336.  Park  &c.  R.  Co.,  35  L.  R.  A.  489. 

""Barker  v.  Central  Park  &c.  R.  "^Montgomery  v.  Buffalo  R.  Co., 

Co.,  151  N.  Y.  237;  s.  c.  35  L.  R.  A.  24  App.  Div.  (N.  Y.)  454;  s.  c.  48  N. 

489;  55  Alb.  L.  J.  45;  45  N.  E.  Rep.  Y.  Supp.  849. 

550.  "''^  Muldowney    v.    Pittsburgh    &c. 

""Barker  v.  Central  Park  &c.  R.  Traction  Co.,  8  Pa.  Super.  Ct.  335; 

Co.,  151  N.  Y.  237;  s.  c.  35  L.  R.  A.  s.  c.  29  Pitts.  L.  J.   (N.  S.)  158;   43 

489;  55  Alb.  L.  J.  45;  45  N.  E.  Rep.  W.  N.  C.  (Pa.)  52. 

550.  """Montgomery  v.  Bufealo  R.  Co., 

"Barrett  v.  Market  Street  R.  Co.,  24  App.  Div.  (N.  Y.)  454;  s.  c.  48  N. 

81  Cal.  296;  s.  c.  6  L.  R.  A.  336.    See,  Y.  Supp.  849. 

also,  Fulton  v.  Grand  Trunk  R.  Co.,  "^  Dowd   v.   Albany  R.,   62   N.   Y. 

17  Upper  Canada  Q.  B.  428   (where  Supp.  179;  s.  c.  47  App.  Div.  (N.  Y.) 

tender  of  twenty  dollar  gold  piece  202. 
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§  3552.  Operating  Cars  without  Conductors. — It  is  quite  easy  to 
understand  that,  for  a  street  railway  company  to  operate  its  cars 
with  one  person  alone, — ^let  us  say  with  a  driver,  who  is  obliged,  in 
addition  to  keeping  a  lookout  for  persons  on  the  street,  and  attending 
to  the  safety  of  his  passengers,  to  collect  fares  and  make  change  for 
them, — may,  in  view  of  the  high  degree  of  care  which  the  law  puts 
upon  carriers  of  passengers,  support  an  imputation  of  negligence 
against  the  carrier.  But  plainly  this  will  not  be  negligence  in  all 
places  and  under  all  circumstances, — for  example,  in  a  sparsely  set- 
tled district  where  the  danger  to  persons  on  the  streets  is  slight,  and 
where  the  passenger  traiSc  is  limited,  so  that  one  may,  without  any 
great  exertion  of  his  faculties,  attend  at  once  to  the  safety  of  the 
persons  on  the  street,  to  the  safety  of  his  own  passengers,  to  the 
collection  of  fares  from  them,  and  to  the  making  of  change  for  them. 
It  is  a  reasonable  conclusion  from  this,  that  where  the  plaintifE  in  an 
action  against  a  street  railway  company  alleges  that  the  defendant 
was  guilty  of  negligence  in  failing  to  employ  a  conductor  or  a 
second  man  on  the  car,  the  burden  rests  upon  him  of  showing  a  state 
of  circumstances  which  will  support  the  conclusion  of  negligence  in 
this  respect.^^^  Upon  this  subject  it  has  been  reasoned  that,  in  the 
absence  of  a  statute  or  ordinance  regulating  the  matter,  the  mere 
fact  that,  in  a  particular  instance,  an  injury  might  have  been  averted 
if  the  street  railway  company  had  employed  two  men  to  manage  and 
operate  its  car,  is  not  the  test  whether  it  was  guilty  of  negligence  in 
failing  to  employ  the  second  man;  but  the  expense  in  employing  the 
second  man,  the  amount  of  traffic  on  the  street  and  on  the  car,  and 
the  dangers  to  be  encountered  in  operating  the  car  over  the  par- 
ticular route,  should  all  be  taken  into  consideration.^^' 

§  3553.  Municipal  Ordinances  Regulating  the  Sale  of  Street  Rail- 
way Tickets. — A  municipal  ordinance  requiring  street  railway  com- 
panies to  keep  tickets  for  sale  in  the  hands  of  the  conductors  or  drivers 
of  their  cars  is  not  unreasonable,  and  is  within  a  statutory  grant  of 
power  to  the  municipal  corporation  to  fix  and  determine  the  fares 
of  such  companies;^"''  and  is  also  within  a  power  reserved  to  the  Leg- 

^  Palmer  v.  Winona  R.  &c.   Co.,  averment  that  it  was  necessary  to 

78  Minn.  138;    s.  c.  80  N.  W.  Rep.  have  a  conductor  on  the  car  for  the 

869.  safe    transportation    of    passengers, 

^'°  Palmer  v.  Winona  R.  &c.  Co.,  and  is  not  suflScient  to  raise  an  issue 

78  Minn.  138;  s.  c.  80  N.  W.  Rep.  869.  of  fact  as  to  the  necessity  of  having 

It  has  been  held  that  the  averment  a  conductor:     Brown  v.  Louisville 

in  a  petition  that  the  plaintifE  was  R.  &c.  Co.  (Ky.),  53  S.  W.  Rep.  1041 

injured  by  the  gross  negligence  of  (not  to  be  off.  rep.), 

the   defendant  street  railway   com-  '^  Sternberg  v.  State,  36  Neb.  307; 

pany  in  failing  to  have  a  conductor  s.  c.  19  L.  R.  A.  570;  7  Am.  Rail.  & 

on  its  car,  is  not  equivalent  to  an  Corp.  Rep.  579;  54  N.  W.  Rep.  553. 
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islature  to  make  such  rules  and  regulations,  from  time  to  time,  as 
may  be  deemed  necessary  to  protect  the  interests,  welfare,  or  ac- 
commodation of  the  public.'^' 

§  3554.    Limitation  of  Time  in  Street  Railway  Transfer  Tickets. — 

A  restriction  that  a  street  railway  transfer  ticket,  given  without  extra 
charge,  must  be  used  within  fifteen  minutes  after  it  is  punched  on 
the  first  line,  is  not  unreasonable  or  invalid,  in  the  absence  of  any 
contract  to  carry  the  passenger  on  both  lines  for  a  single  fare,  with- 
out exception  or  conditions,  or  any  provision  to  that  effect  in  the 
charter  or  ordinance, .  or  of  any  holding  out  to  the  public  to  that 
effect;  although  it  might  be  otherwise  if  no  car  came  along  within 
the  time  limited.'^*  It  is  also  a  reasonable  restriction  which  makes 
such  transfer  tickets  good  for  a  continuous  ride;  and  where  the  re- 
ceiver of  such  a  ticket  attempts  to  employ  it  other  than  for  a  con- 
tinuous ride,  he  may  be  properly  ejected  from  the  car,  but  without 
the  use  of  unnecessary  force.^^" 

§  3555.    Passengers  Obstructing  Aisle  in  Street  Car  with  Baskets. — 

A  street  railroad  company  is  not  chargeable  with  negligence  for  per- 
mitting passengers  to  place  baskets  between  their  feet;  and  passen- 
gers attempting  to  pass  over  the  obstructions  assume  the  risk  and 
danger  of  so  doing.^^^ 

§  3556.  Conductor  Obstructing  View  of  Passengers  by  Pulling 
Down  Curtains. — It  is  not  actionable  negligence  for  the  conductor  of 
a  street  car  to  pull  down  the  curtains  to  heep  the  rain  out  of  the  car, 
although  he  thereby  prevents  the  view  of  both  sides  of  the  street;  so 
that  a  passenger  is  struck  by  the  shaft  of  a  Wagon  thrust  into  the  ear 
by  a  horse  on  the  street,  which  he  is  thereby  prevented  from  seeing.'^'' 

Article    II".     Conteibutort    ISTegligence    of    Street    Kailwat 

Passengers. 

Subdivision  1.    In  General. 

Section  Section 

3557.  General  doctrines.  passenger  assaulted  by  con- 

3558.  Passenger  acting  erroneously  ductor. 

in   apprehension   of   sudden     3560.  Concurrent  negligence  of 
danger.  street  railway  passenger  and 

3559!  Contributory     negligence     of  the  servants  of  the  carrier. 

«« Detroit  v.  Ft.  TVayne  &c.  R.  Co.,  "» McMahon  v.  Third  Ave.  R.  Co., 

95  Mich.  456;   s.  o.  20  L.  R.  A.  79;  47  N.  Y.  Super.  Ct.  282. 

54  N.  W.  Rep.  958.  ^^  Van   Winkle   v.   Brooklyn   City 

=-"»Heffron  v.  Detroit  City  R.  Co.,  R.  Co.,  46  Hun  (N.  Y.)  564;  s.  c.  12 

92  Mich.  406;   s.  c.  16  L.  R.  A.  345;  N.  Y.  St.  Rep.  548. 

52  N.  W.  Rep.  802.     Compare  ante.  '"^  Potts  v.  Chicago  &c.  R.  Co.,  33 

§  2595.  Fed.  Rep.  610. 
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§  3557.  General  Doctrines. — Contrasting  the  degree  of  care  de- 
manded of  the  carrier  with  that  demanded  of  the  passenger,  it  must 
be  kept  in  mind  that  the  care  demanded  of  the  carrier  is  designated 
as  extraordinary  care/^'  while  the  care  demanded  of  the  passenger 
for  his  own  safety  passes  under  the  designation  of  reasonable  or  or- 
dinary care.^^*  But  this  does  not  prevent  the  operation  of  the  prin- 
ciple that  one  person  may  assume  that  another  person  will  act  reason- 
ably and  correctly  under  given  circumstances.  It  does  not  prevent 
the  operation  of  the  principle,  applicable  generally  with  reference 
to  contributory  negligence,  that  the  servants  of  a  railway  company 
may,  until  their  senses  apprise  them  to  the  contrary,  act  on  the  pre- 
sumption that  a  person  exposing  himself  to  danger  will  get  out  of 
the  way.^^^  In  the  relation  of  carrier  and  passenger,  it  manifestly 
does  not  compel  the  servants  of  the  carrier  to  anticipate  and  pre- 
vent rash  and  erroneous  conduct  on  the  part  of  the  passenger  which 
exposes  him  to  danger.  But,  on  principle,  if  they  see  the  passenger, 
and  especially  if  the  passenger  be  of  obvious  inexperience, — as,  for 
example,  a  woman  or  a  child, — about  to  take  a  dangerous  course  of 
action,  then  it  will  be  their  duty  to  warn  the  passenger  to  the  con- 
trary. Statutes  have  been  enacted  in  several  States  designed  to 
afford  even  a  greater  measure  of  protection  to  passengers  than  that 
afforded  by  the  principles  of  the  common  law;  or,  in  some  cases,  de- 
signed to  mitigate  in  favor  of  railroad  companies  the  severity  of  the 
rule  of  the  common  law  above  stated.  For  example,  a  statute  of  New 
York^^"  forbade  passengers  from  riding  on  the  platform  of  the  car 
on  any  railroad;  but  this  statute  was  held  not  to  apply  to  street 

^^  Ante.  §  2722,  et  seq.  It  may  L.  R.  A.  208.  It  is  bound  to  exercise 
here  be  recalled,  upon  the  authority  all  possible  skill,  foresight  and  care 
of  modern  cases  relating  to  street  in  the  running  of  its  cars:  Topeka 
railway  carriers,  that  a  street  rail-  &c.  R.  Co.  v.  Higgs,  38  Kan.  375;  s. 
way  company  is  a  common  carrier  c.  16  Pae.  Rep.  667.  The  extreme 
of  passengers,  and  is  held  by  the  view  is  to  the  effect  that  the  care 
law  to  the  exercise  of  the  highest  which  the  law  demands  of  it  is  ex- 
degree  of  care,  skill  and  diligence,  traordinary  care,  and  this  means  the 
in  the  transportation  of  its  passen-  utmost  skill,  diligence  and  human 
gers:  Ante,  §  3475;  Citizens'  St.  R.  foresight,  and  makes  it  liable  for 
Co.  V.  Twiname,  111  Ind.  587;  s.  c.  13  the  slightest  neglect:  Spellman  v. 
N  E  Rep  55;  Anderson  v.  Citizens'  Lincoln  Rapid  Transit  Co.,  36  Neb. 
St.  R.  Co.,  12  Ind.  App.  194;  s.  c.  38  890;  s.  c.  55  N.  E.  Rep.  270;  20  L.  R. 
N.  E.  Rep.  1109;  North  Chicago  &c.  A.  316. 

R.  Co.  V.  Cook,  145  111.  551;  s.  c.  33        ^^  That  a  passenger  on  a  street  car 

N.  E.  Rep.  958;  Chicago  &c.  R.  Co.  v.  is  not  absolutely  bound  to  exercise 

Rood,  62  111.  App.  550.    To  this  end  the  highest  degree  of  care  and  vigi- 

it  is  bound  to  do  all  that  human  lance  for  his  safety, — see  West  Chi- 

care    vigilance   and    foresight   rea-  cago  St.  R.  Co.  v.  McNulty,  166  111. 

sonably  can  do,  in  view  of  the  na-  203;  46  N.  E.  Rep.  784;  aff'g  s.  c.  64 

ture  of  its  business,  and  the  mode  111.  App.  549. 
of  its  conveyance:     Elliott  v.  New-        ^^^Vol.  II,  §  1601. 
port  St.  R.  Co.,  18  R.  I.  707;  s.  c.  28        ^^  New    York    General    Railroad 

Atl.  Rep.  338;   31  Atl.  Rep.  694;   23  Law  of  1850,  §  46. 
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railways  operating  horse  cars.^^^  The  principle  that  it  is  not  negli- 
gence not  to  anticipate  that  the  other  party  to  a  catastrophe  will 
act  negligently  or  wrongfully,  applies,  of  course,  in  favor  of  the  pas- 
senger; so  that  negligence  will  not  be  imputed  to  a  passenger  for  not 
anticipating  the  negligent  or  wrongful  acts  of  the  servants  of  the  car- 
rier; as,  for  example,  for  not  anticipating  that  the  speed  of  the  car 
will  not  be  slackened  before  reaching  a  dangerous  curve  ;^^*  or  for  the 
passenger,  who  has  taken  position  on  the  running  board  for  the  purpose 
of  alighting,  and  who  sees  that  there  is  danger  of  a  collision  with  a 
broken-down  wagon  on  the  track,  to  assume  that  the  gripman  will 
see  the  obstruction  and  stop  in  time  to  prevent  the  collision.^^'  The 
presumption  of  negligence  which  generally  arises  in  case  of  an  injury 
to  a  passenger,  from  some  source  which  is  or  ought  to  be  under  the 
control  of  the  carrier,'*'"  manifestly  does  not  arise  where  the  conduct 
of  the  passenger  himself  mingles  with  that  of  the  carrier  or  his  serv- 
ants in  producing  the  catastrophe, — as  where  the  passenger  assumes 
to  ride  standing  on  the  front  platform  of  a  street  car,  from  which 
he  slips  off  or  falls  to  his  hurt.'*^ 

§  3558.  Passenger  Acting  Erroneously  in  Apprehension  of  Sudden 
Danger.'*^ — On  a  principle  already  discussed,  and  illustrated,''*'  it  is 
quite  plain  that  an  impulsive  and  unguarded  act  of  a  female  passen- 
ger, by  which  she  is  hurt  while  trying  to  escape  from  the  car,  because 
of  a  reasonable  fear,  due  to  the  negligence  or  mismanagement  of  the 
carrier,  is  to  be  deemed  a  proximate  consequence  of  such  negligence 
or  mismanagement,  for  which  the  carrier  is  responsible,  and  is  not  to 
be  conclusively  ascribed  to  the  negligence  of  the  passenger;  but  tlie 
question  whether  the  passenger  failed  to  exercise  ordinary  or  reason- 
able care  under  the  circumstances,  will  go  to  the  jury.'**  In  an  illus- 
trative case,  it  appeared  that  a  female  passenger  was  frightened  by  the 
sudden  flaring  up  of  a  lamp  in  the  car.  In  the  effort  to  smother  the 
flame  with  a  lot  of  waste,  the  waste  caught  fire,  and  it  looked  as  though 


==' Vail   V.   Broadway   R.    Co.,    147  Md.  377;  s.  c.  20  Atl.  Rep.  113;  post, 

N.  Y.  377;   s.  c.  30  L.  R.  A.  626;   70  §  3573. 

N.  Y.  St.  Rep.  33;  42  N.  E.  Rep.  4;  =«  This  section  Is  cited  in  §  3631. 

28  Chic.  Leg.  News  128.  ="Vol.  I,  §§   80,  81,  164,  175,  188, 

^»»Blondel  v.  St.  Paul  City  R.  Co.,  195,  197,  255,  1272;  Vol.  II,  §  2328; 

66  Minn.   284;    s.   c.   6  Am.   &  Eng.  ante,  §§  2927,  3025. 

Rail.  Cas.  (N.  S.)  272;  68  N.  W.  Rep.  ^  Gannon  v.  New  York  &c.  R.  Co., 

1079.  173  Mass.  40;  s.  c.  43  L.  R.  A.  833; 

^•Sweeny  v.  Kansas  City  &c.  R.  52  N.  E.  Rep.  1075;  5  Am.  Neg.  Rep. 

Co.,  150  Mo.  385;  s.  c.  51  S.  W.  Rep.  613  (steam  railway  case  illustrating 

682.  the  principle);  West  Chicago  Street 

'""Ante,  §2757.  R.    Co.    v.    Lyon,    57    111.    App.    536 

°"  Baltimore  &c.  Road  v.  Cason,  72  (stepping  off  car  to  avoid  impend- 
ing collision). 
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the  car  was  on  fire.  The  passenger  hurt  her  arm  while  attempting  to 
rush  into  the  next  ear.  A  Judgment  in  her  favor  was  affirmed.^*'^ 
In  another  illustrative  case,  a  trolley  car  was  descending  a  grade, 
loaded  with  passengers,  when  the  trolley  wire  broke,  and  the  car 
plunged  forward.  One  end  of  the  trolley  wire  came  down  upon  the 
motor  car,  frightening  the  motorman  from  his  post  of  duty.  In  the 
panic,  the  passengers  in  the  trailer  car  crowded  to  the  rear  door,  and 
the  plaintiff  either  jumped  off  or  was  pushed  off.  It  was  held  that 
she  was  entitled  to  substantial  damages.^*^  Under  the  operation  of 
the  principle  under  consideration,  it  has  been  well  held  that  a  pas- 
senger on  a  street  car  is  not  imputable  with  contributory  negligence, 
as  matter  of  law,  from  the  fact  of  jumping  from  the  car  where  a 
collision  with  a  steam  railroad  train  is  apparently  imminent,  and 
where  an  ordinarily  discreet  and  prudent  person  might  be  expected  to 
take  the  same  course.^*^  The  same  conclusion  was  reached  where  a 
passenger  on  an  electric  car  jumped  from  the  car  while  it  was  in 
motion,  notwithstanding  the  warning  of  the  conductor,  on  seeing 
another  car  approaching  on  the  same  track  from  the  opposite  direc- 
tion, a  collision  appearing  to  be  imminent  ;^*^  and  where  a  female  pas- 
senger on  a  horse  car  jumped  from  the  car  while  the  horses  were 
running  away,  and  after  the  driver  had  lost  control  of  them,  and  the 
car  was  approaching  an  embankment  over  which  it  was  in  danger  of 
falling.^'*^ 


™  Gannon  v.  New  York  &c.  R.  Co., 
supra. 

«"  Chouquette  v.  Southern  Elec.  R. 
Co.,  152  Mo.  257;  s.  c.  53  S.  W.  Rep. 
897.  She  had  received  a  depressed 
fracture  of  the  skull,  and  for  this  a 
St.  Louis  special  jury,  got  into  the 
hox  on  the  payment  by  the  railroad 
company  of  a  fee  of  $75,  gave  her 
one  cent  damages.  The  trial  judge 
granted  a  new  trial,  and  against 
this  order  the  railroad  company  ap- 
pealed to  the  Supreme  Court  of  Mis- 
souri. The  Supreme  Court  unani- 
mously affirmed  the  order  granting 
a  new  trial :  Chouquette  v.  Southern 
Elec.  R.  Co.,  supra.  For  a  case 
where  another  passenger,  a  sister  of 
the  former,  was  injured  in  the  same 
accident,  and  recovered  substantial 
damages  and  the  judgment  was  af- 
firmed,— see  Chouquette  v.  Southern 
&c.  R.  Co.,  80  Mo.  App.  515;  s.  c.  2 
Mo.  App.  Rep.  655. 

»"  Washington  &c.  R.  Co.  v.  Hick- 
ey,  5  App.  (D.  C.)  436;  s.  c.  23  Wash. 
L.  Rep.   177.     But  it  is  otherwise. 


where  the  passenger  jumps  from  a 
mere  belief  or  unfounded  fear  that 
a  collision  with  a  locomotive  engine 
is  imminent,  where  the  appearances 
do  not  indicate  any  such  danger: 
Dallas  &c.  Traction  Co.  v.  Randolph, 
8  Tex.  Civ.  App.  213;  s.  c.  27  S.  W. 
Rep.  925. 

="Wade  V.  Columbia  Elec.  R.  Co., 
51  S.  C.  296;  s.  c.  64  Am.  St.  Rep. 
676;  29  S.  E.  Rep.  233  (judgment  for 
plaintiff  affirmed). 

="  Dimmey  v.  Wheeling  &c.  R.  Co., 
27  W.  Va.  32  (passenger  killed; 
judgment  for  plaintiff  affirmed). 
State  of  case  under  which  an  in- 
struction to  the  effect  that  if  the 
plaintiff,  in  jumping  from  the  car 
while  it  was  in  motion,  acted  rashly, 
and  not  in  accordance  with  what  per- 
sons of  average  ordinary  intelligence 
would  have  done,  and  that  if  her 
rash  conduct  contributed  to  the  in- 
jury, which  otherwise  would  not 
have  occurred,  she  can  not  recover, 
— is  not  subject  to  objection:  Wade 
V.  Columbia  &c.  St.  R.  Co.,  51  S.  C. 
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§  3559.  Contributory  Negligence  of  Passenger  Assaulted  by  Con- 
ductor.— Upon  a  principle  already  explained/^"  the  question  of  the 
contributory  negligence  of  the  passenger  does  not  arise  in  an  action 
of  trespass  against  a  street  railway  company  for  an  assault  by  the  con- 
ductor upon  the  passenger  while  riding  upon  one  of  the  defendant's 
cars.  In  such  a  case  it  may  become,  under  the  evidence,  a  question 
for  the  jury,  whether  the  expulsion,  although  rightful,  was  done  in  a 
wanton  manner.''^ 

§  3560.  Cone  arrant  Negligence  of  Street  Railway  Passenger  and 
the  Servants  of  the  Carrier. — Whether  the  passenger  can  recover  dam- 
ages for  an  injury  received  while  attempting  to  alight,  where  the 
injury  was  the  result  of  two  coefficients,  the  concurrent  negligence  of 
the  passenger  himself  and  that  of  the  servants  of  the  carrier,  will  de- 
pend upon  a  principle  already  much  discussed.^^^  If  the  two  acts  of 
negligence  were  exactly  concurrent  in  point  of  time,  then  it  is  difficult 
to  see  how  the  passenger  can  recover;  since  it  is  a  clear  case  of  con- 
tributory negligence  operating  as  one  of  the  proximate,  or  efficient 
causes  of  the  injury.  But  if,  seeing  that  the  passenger  acts  errone- 
ously or  assumes  a  position  exposing  himself  to  danger,  the  servants 
of  the  carrier  do  something  with  special  reference  to  him,  the  doing 
of  which  visits  the  injury  upon  him,  then  the  act  of  the  passenger 
is  the  occasion,  and  that  of  the  carrier  the  cause  of  the  injury:  the 
act  of  the  passenger  is  the  remote,  and  the  act  of  the  carrier  is  the 
proximate,  cause  of  the  injury;  and  the  passenger  can  recover  dam- 
ages.    Let  us  illustrate  this  by  a  decided  case.     A  passenger  was 

296;  s.  c.  64  Am.  St.  Rep.  676;  29  Forty-Second  Street  &c.  R.  Co.,  38 
S.  E.  Rep.  233.  Nor  was  It  neces-  N.  Y.  St.  Rep.  461;  s.  c.  13  N.  Y. 
sarlly  negligence  for  a  female  pas-  Supp.  588. 
senger,  who  had  been  insulted  in  ™  Vol.  I,  §  206. 
the  railway  barn  into  which  the  car  =°'  Schaefer  v.  North  Chicago  St. 
was  being  driven,  to  attempt  to  get  R.  Co.,  82  111.  App.  473.  So,  where  a 
off  the  car  before  being  driven  into  petition  of  the  plaintiff  alleged  that 
the  barn  again;  but  it  was  a  ques-  the  defendant's  employes  negligent- 
tion  for  a  jury  whether  the  fact  of  ly  and  recklessly  compelled  her  in- 
such  previous  insult  was  sufficient  fant  son  to  jump  from  its  steam 
to  Justify  her  belief  that  she  would  railway  train  while  in  motion,  and 
avoid  danger  by  jumping  from  the  that  the  boy  jumped  by  reason  of 
car:  Ashton  v.  Detroit  City  R.  Co.,  being  alarmed  at  their  threats,  a 
78  Mich.  587;  s.  c.  44  N.  W.  Rep.  demurrer  on  the  ground  that  the 
141;  41  Am.  &  Eng.  Rail.  Cas.  235.  son  was  a  trespasser  was  properly 
It  has  been  held  that  a  street  rail-  overruled ;  since  the  allegations  were 
way  company  is  liable  for  personal  sufficient  to  charge  willful  negli- 
injurles  sustained  by  a  passenger  gence,  which,  if  sustained,  would 
knocked  off  the  rear  platform  of  a  have  entitled  the  plaintiff  to  recover 
car  to  which  he  had  gone,  on  seeing  although  her  son  was  a  trespasser: 
the  driver  jump  from  the  car,  and  House  v.  Blum  (Tex.  Civ.  App.),  56 
the  conductor  run  towards  the  rear  S.  W.  Rep.  82. 
of  the  car,  exclaiming  that  he  was  "^  Vol.  I,  §  216,  et  seq. 
not  going  to  be  killed:     Kreuzen  v. 
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guilty  of  negligence  in  attempting  to  alight  from  an  electric  car 
while  it  was  moving  slowly.  Just  as  he  was  about  to  step  off,  the 
conductor  seized  him  by  the  arm,  causing  him  to  fall,  and  clung  to 
him  after  he  had  fallen.  The  act  of  the  conductor  was  the  proximate 
cause  of  his  injury,  and  a  nonsuit  should  not  have  been  granted.^'^ 
Take,  on  the  other  hand,  a  case  where  the  negligence  of  the  carrier 
and  that  of  the  passenger  seem  to  have  been  exactly  concurrent  in 
point  of  time.  An  intending  passenger  attempted  to  board  a  street 
car  after  it  had  stopped.  It  moved  slowly  backward,  and  the  pas- 
senger fell.  But  the  evidence  showed  that  the  backward  movement 
of  the  car  was  not  sufficient  to  cause  the  passenger  to  fall,  if  he  had 
not  made  a  misstep  in  trying  to  board  the  car.  Here,  it  was  held 
that  a  verdict  for  the  plaintiff  could  not  be  sustained.^'* 

Subdivision  2.    In  Boarding  the  Street  Car. 

Section  Section 

3563.  General  principles.  3567.  What  attempts  to  board  street 

3564.  Negligence  prior  to   boarding  cars  while   in  motion  have 

car:  walking  between  tracks  been  held  negligence  per  se. 

in  transferring  from  one  car  3568.  Attempting    to    board    street 
to  another.  car  by  front  platform. 

3565.  Attempting    to    board    street  3569.  Boarding  street  car  from  side 

cars  while  in  motion.  on  which  there  is  a  parallel 

3566.  When    not   negligence    to    at-  track. 

tempt  to  board  street  car  in 
motion. 

§  3563.  General  Principles.^^^ — Contributory  negligence  of  the  per- 
son who  is  hurt  in  attempting  to  board  the  street  car  or  train  will 
preclude  his  recovery  of  damages  as  in  other  cases.  Here  the  prin- 
ciple comes  frequently  into  play  that  the  prior  negligence  of  the  in- 
tending passenger  in  attempting  to  board  the  street  car, — ^let  us  say 
while  it  is  in  motion, — will  not  bar  his  recovery  of  damages,  if  the 
servants  in  charge  of  the  car,  after  seeing  him  in  the  act  of  making 
such  negligent  attempt,  nevertheless  start  the  car  forward  with  a 
sudden  motion,  whereby  he  is  injured.''^  ISTor,  on  a  principle  already 
discussed,^^^  can  negligence  be  fairly  imputed  to  a  passenger  who  is 
hurt  in  this  manner,  when  the  driver  who  starts  the  car  forward 

"Tosten  v.  Denver  &c.  Tramway  §§  1597,  1997;  ante,  §§  2923,  3521; 
Co.,  11  Colo.  App.  187;  s.  c.  53  Pac.  post,  §§  3578,  3596;  Christie  v.  Gal- 
Rep.  391.  veston  &c.  R.  Co.   (Tex.  Civ.  App.), 

="Schmeltzer  v.  St.  Paul  City  R.  2  Am.  Neg.  Rep.  260;  s.  c.  39  S.  W. 

Co.,  80  Minn.  50;  s.  c.  82  N.  W.  Rep.  Rep.  638  (no  oft.  rep.). 

1092.  »'Vol.    I,    §§  190,    191;    Vol.    II, 

»»This  section  is  cited  in  §§  2565,  §§  1448,  1601,  1612,  1613,  1965;  ante, 

3579,  3600.  §§  2930,  2987,  3057,  3087. 


-•Vol.   I,  §  232,  et  seq.;  Vol.   II, 
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knows  that  he  is  in  the  act  of  stepping  upon  the  platform,  because 
he  assumes  that  the  car  will  not  start  until  he  has  gained  a  safe 
position  thereon.*^^ 

§  3564.  Negligence  Prior  to  Boarding  Car :  Walking  between 
Tracks  in  Transferring  from  One  Car  to  Another. — Where  it  is  the 
custom  for  passengers,  after  alighting  from  one  car,  to  walk  along 
the  track  to  the  place  where  the  car  to  which  they  are  to  be  trans- 
ferred is  accustomed  to  stand,  it  is  not  negligence  as  matter  of  law 
for  a  female  passenger,  in  transferring  from  the  one  car  to  the  other, 
to  walk  along  the  track  between  banks  of  snow  four  or  five  feet  high 
without  looking  or  listening  for  a  car,  which  backs  against  her.^^" 

§  3565.    Attempting  to  Board  Street  Cars  while  in  Motion.^^" — 

There  is  no  rule  of  law  which  ascribes  negligence  to  the  mere  fact 
of  attempting  to  board  a  street  car  while  in  motion:  in  other  words, 
it  is  not  negligence  per  se  to  make  such  an  attempt;  but  it  may  or 
may  not  be  negligence  as  matter  of  fact,  the  question  depending  upon 
the  speed  of  the  car  and  other  circumstances,  and  being  a  question 
for  the  consideration  of  the  jury.^^^     For  the  purposes  of  this  rule. 


'^  Ganiard  v.  Rochester  &c.  R.  Co., 
50  Hun  (N.  Y.)  22;  s.  c.  18  N.  Y.  St. 
Rep.  692;  s.  c.  afl'd  in  121  N.  Y.  661 
(mem.). 

^™  Cameron  v.  Union  Trunk  Line, 
10  Wash.  507;  s.  c.  39  Pac.  Rep.  128. 

^"This  section  is  cited  in  §§  2938, 
3511. 

""  North  Chicago  St.  R.  Co.  v.  Wis- 
well,  168  111.  613;  s.  c.  48  N.  B.  Rep. 
407;  9  Am.  &  Eng.  Rail.  Cas.  (N.  S.) 
377;  affg  s.  c.  68  111.  App.  443  (pas- 
senger attempted  to  board  a  slowly- 
moving  car  when  it  was  started  up, 
throwing  him  down  and  injuring 
him) ;  People's  Pass.  R.  Co.  v.  Green, 
56  Md.  84;  Van  de  Venter  v.  Chicago 
&c.  R.  Co.,  26  Fed.  Rep.  32;  Briggs  v. 
Union  St.  R.  Co.,  148  Mass.  72;  s.  c. 
19  N.  E.  Rep.  19;  Schacherl  v.  St. 
Paul  City  R.  Co.,  42  Minn.  42;  s.  c.  43 
N.  W.  Rep.  837;  41  Am.  &  Eng.  .Rail. 
Cas.  233;  Brown  v.  Washington  &c. 
R.  Co.,  11  App.  (D.  C.)  37;  s.  c.  25 
Wash.  L.  Rep.  404;  Wallace  v.  Third 
Ave.  R.  Co.,  36  App.  Div.  (N.  Y.)  57; 
s.  c.  5  Am.  Neg.  Rep.  215;  55  N.  Y. 
Supp.  132;  Sexton  v.  Metropolitan 
St.  R.  Co.,  40  App.  Div.  (N.  Y.)  26; 
s.  c.  57  N.  Y.  Supp.  577;  6  Am.  Neg. 
Rep.  135  (car  moving  very  slowly); 
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Cicero  &c.  St.  R.  Co.  v.  Meixner,  160 
111.  320;  s.  c.  31  L.  R.  A.  331;  43  N.  E. 
Rep.  823  (whether  passenger  exer- 
cised due  care  in  attempting  to  board 
an  electric  street  car  while  in  mo- 
tion, a  question  for  the  jury) ;  Con- 
ner V.  Citizens'  St.  R.  Co.,  105  Ind. 
62;  s.  c.  2  West.  Rep.  628;  Omaha  St. 
R.  Co.  V.  Martin,  48  Neb.  65;  s.  c.  4 
Am.  &  Eng.  Rail.  Cas.  (N.  S.)  1;  66 
N.  W.  Rep.  1007  (question  for  the 
jury,  under  all  the  circumstances  of 
the  case) ;  Schepers  v.  Union  Depot 
R.  Co.,  126  Mo.  665;  s.  c.  29  S.  W.  Rep. 
712  (adult  passenger  attempting  to 
board  electric  car  going  three  or 
four  miles  an  hour,  and  thrown  un- 
der the  car  and  run  over);  Seitz  v. 
Dry  Dock  &c.  R.  Co.,  32  N.  Y.  St. 
Rep.  56;  s.  c.  10  N.  Y.  Supp.  1  (pas- 
senger after  signaling  driver  and 
after  car  had  slowed  up,  attempted 
to  board  it  by  way  of  the  rear  plat- 
form, and  was  thrown  down  by  a  sud- 
den acceleration  of  its  motion) ;  Citi- 
zens' Street  R.  Co.  v.  Spahr,  7  Ind. 
App.  23;  s.  c.  33  N.  E.  Rep.  446  (elec- 
tric car  slowed  up  to  allow  passen- 
ger to  get  on,  and,  while  he  was  so 
making  the  attempt,  started  forward 
with  a  sudden  jerk);    Morrison  v. 
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the  motive  power  by  -which  the  car  is  operated  is  immaterial."'^  An 
attempt  to  get  upon  a  street  car  moving  at  the  rate  of  four  miles  an 
hour  without  signaling  to  the  driver,  is  not  negligence  as  matter  of 
law,  but  presents  a  question  for  the  jury.'^'  It  was  so  held  where 
an  intending  passenger  attempted  to  board  a  slowly  moving  horse 
car,  and  was  injured  in  consequence  of  the  driver  starting  the  car 
forward  with  a  jolt.^^*  A  person  having  the  free  use  of  his  facul- 
ties and  limbs,  who  has  given  a  signal  of  his  intention  to  board  a 
street  car,  the  car  having  slackened  up  in  the  usual  manner  to  enable 
him  to  do  so, — is  not  negligent  as  matter  of  law  in  attempting  to 
board  it  while  it  is  moving  slowly;  and  if,  while  he  is  so  doing,  the 
car  is  suddenly  started  and  he  is  thrown  down  and  injured,  he  may 
recover  damages.^^^  It  is  scarcely  necessary  to  add  that  the  fact  that 
a  passenger  has  boarded  a  street  railway  car  while  in  motion  does  not 
prevent  him  from  recovering  for  subsequent  injuries  visited  upon  him 
by  the  negligence  of  the  company  to  which  the  passenger's  negli- 
gence, if  such  it  were,  in  no  wise  contributed, — as  where,  while  rid- 
ing on  the  footboard  of  the  car,  he  struck  against  a  stanchion  of  a 


Broadway  &c.  R.  Co.,  28  N.  Y.  St. 
Rep.  498;  8  N.  Y.  Supp.  436;  18 
Wash.  L.  Rep.  161;  s.  c.  aff'd  130  N. 
Y.  166;  s.  c.  29  N.  E.  Rep.  105;  41 
N.  Y.  St.  Rep.  248  (passenger  in- 
jured in  the  same  way  as  in  pre- 
ceding case);  West  Chicago  St.  R. 
Co.  V.  Lups,  74  111.  App.  420;  Fink- 
elday  v.  Omnibus  Cable  Co.,  114  Cal. 
28;  s.  c.  5  Am.  &  Eng.  Rail.  Cas.  (N. 
S.)  393;  45  Pac.  Rep.  996  (passenger 
had  given  the  signal  and  the  driver 
had  slackened  speed);  Watson  v. 
Portland  &c.  R.  Co.,  91  Me.  584;  s.  c. 
11  Am.  &  Eng.  Rail.  Cas.  (N.  S.) 
194;  64  Am.  St.  Rep.  268;,  40  Atl. 
Rep.  699  (passenger  thrown  from 
car  by  alleged  negligence  of  motor- 
man  in  running  rapidly  upon  a 
switch — verdict  directed  for  de- 
fendant— reversed  on  ground  that 
negligence  of  passenger  was  for  the 
jury);  Schafer  v.  Union  R.  Co.,  29 
App.  Div.  (N.  Y.)  261;  s.  c.  51  N.  Y. 
Supp.  431  (passenger  thrown  from 
platform  of  crowded  car  in  conse- 
quence of  a  violent  lurch  when  it 
struck  a  curve). 

'"'  North  Chicago  St.  R.  Co.  v.  Wis- 
well,  168  111.  613;  s.  c.  48  N.  E.  Rep. 
407;  9  Am.  &  Eng.  Rail.  Cas.  (N. 
S.)  377;  aff'g  68  111.  App.  443  (oper- 
ated by  an  underground  cable); 
Schacherl  v.  St.  Paul  City  R.  Co., 
42  Minn.  42;  s.  c.  43  N.  W.  Rep.  837; 


41  Am.  &  Eng.  Rail.  Cas.  233  (car 
drawn  by  horses) ;  Cicero  &c.  St.  R. 
Co.  v.  Meixner,  160  111.  320;  s.  c.  31 
L.  R.  A.  331;  43  N.  E.  Rep.  823 
(electric  street  car). 

=™Briggs  V.  Union  St.  R.  Co.,  148 
Mass.  72;  s.  c.  19  N.  E.  Rep.  19. 

»"  Brown  v.  Washington  &c.  R.  Co., 
11  App.  (D.  C.)  37;  s.  c.  25  Wash. 
L.  Rep.  404. 

~  Conner  v.  Citizens'  St.  R.  Co., 
105  Ind.  62;  s.  c.  2  West.  Rep.  628. 
In  another  case  it  appeared  that  the 
plaintiff  occupied  a  seat  in  defend- 
ant's horse  car.  The  car  became 
full,  plaintiff  gave  up  his  seat  to  an 
elderly  woman,  and  went  upon  the 
front  platform,  which  was  guarded 
by  a  railing  three  feet  high.  The 
car  ran  off  the  track.  The  driver 
asked  those  upon  the  front  platform 
to  get  off  and  assist  him  in  getting 
it  on  again.  Plaintiff  got  off  accord- 
ingly, and  while  he  was  trying  to 
climb  over  the  railing  to  get  on 
again,  the  driver  suddenly  started 
the  car,  throwing  plaintiff  to  the 
ground,  and  injuring  him.  Notices 
were  posted  on  the  car  forbidding 
passengers  to  ride  upon  the  front 
platform.  It  was  held  that  defend- 
ant was  liable  for  plaintiff's  injury: 
People's  Pass.  R.  Co.  v.  Green,  56 
Md.  84. 
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bridge,  caused  by  the  swaying  of  his  body  while  the  car  was  going 
around  the  bridge  at  a  rapid  rate.^""  Upon  the  question  of  ordinary 
care  in  boarding  a  street  car  while  in  motion,  it  has  been  seemingly 
well  held  that  evidence  tending  to  show  that  passengers,  during  the 
morning  hours  of  congested  travel,  were  in  the  habit  of  running  after 
the  street  cars  and  jumping  upon  them  at  the  point  where  the  acci- 
dent happened,  was  not  competent  for  the  purpose  of  establishing  a 
standard  of  ordinary  care.*®^ 

§  3566.  When  not  Negligence  to  Attempt  to  Board  Street  Car  in 
Motion. — The  courts  do  not,  as  a  general  rule,  predicate  negligence 
as  matter  of  law  upon  the  attempt  of  a  passenger  to  board  a  street 
car  while  it  is  in  motion,  and  in  this  regard  no  distinction  is  made  be- 
tween cars  propelled  by  electricity  or  underground  cables;^**  since 
to  do  so  would  be  to  make  a  rule  of  law  imputing  negligence  to  an 
act  which  passengers  are  usually  and  ordinarily  seen  to  perform,  and 
which  therefore  can  not  be  ascribed  to  the  want  of  ordinary  care. 
Whether  such  an  act  is  in  fact  negligence  depends  upon  the  circum- 
stances of  each  particular  case,  such  as  the  speed  and  shape  of  the 
car,  the  conformation  of  the  ground,  the  circumstance  whether  the 
car  platform  is  crowded,  the  activity  or  infirmity  of  the  person  mak- 
ing the  attempt,  and  other  like  circumstances.'*''  It  has  been  said 
in  one  case  that  the  attempt  of  a  passenger  to  enter  a  moving  street 
car  is  not  negligence  as  matter  of  law,  irrespective  of  the  rate  of 
speed  and  other  circumstances ;  though  it  is  presumptively  negligence 
so  to  do  where  the  car  is  moving  at  ordinary  or  accelerated  speed, — 
especially  if  the  attempt  is  made  between  cars  or  at  the  front  end 
of  a  car.'^"  It  is  therefore  easy  to  conclude  that  the  courts  will  not 
impute  negligence,  as  matter  of  law,  to  the  act  of  a  young  man  in 
good  physical  condition,  in  attempting  to  enter  a  street  car  while 


»"Praser  v.  London  St.  R.  Co.,  29  pers,  186  111.  246;  s.  c.  57  N.  E.  Rep. 

Ont.  Rep.  411.    Where  a  female  pas-  849;  aff'g  s.  c.  85  111.  App.  316. 

senger  attempted  to  board  a  moving  ""Ante,    §    3565;    Corlin   v.   West 

street    car    on    a    dark    night,    and  End  Street  R.  Co.,  154  Mass.  197; 

there  was  a  shadow  cast  around  for  s.  c.  27  N.  E.  Rep.  1000;  Citizens'  St 

several    feet,    and    she    fell    into    a  R.  Co.  v.  Spahr,  7  Ind.  App.  23;  s.  c. 

ditch  which  she  could  not  see,  hut  33  N.  E.  Rep.  446;  Central  Pass.  R. 

which  the  railroad  company  should  Co.  v.  Rose  (Ky.),  22  S.  W.  Rep.  745 

have  guarded  her  against,  a  finding  (not  to  be  off.  rep.), 

that  she  was  in  the  exercise  of  ordi-  '"  Ober  v.  Crescent  City  R.  Co.,  44 

nary    care    was    upheld:       Call    v.  La.  An.  1059;   s.  c.  52  Am.  &  Eng. 

Portsmouth  &c.   R.,   69   N.   H.   562;  Rail.  Cas.  576;  11  South.  Rep.  818. 

s.  c.  45  Atl.  Rep.  405    (car  stopped  ""Sahlgaard  v.   St.   Paul  City  R. 

at  dangerous  and  improper  place).  Co.,  48  Minn.   232;    s.  c.  51  N.  W. 

""  North  Chicago  St.  R.  Co.  v.  Kas-  Rep.  111. 
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it  is  slowly  moving .^'''^  The  imputation  of  negligence  was  denied 
v/here  a  passenger,  having  an  nmbrella  in  one  hand  and  a  handker- 
chief in  the  other,  attempted  to  board  an  electric  street  car  while  it 
was  in  the  act  of  stopping  to  receive  passengers,  and  before  it  ought 
to  have  come  to  a  full  stop;^'^  and  where  a  passenger,  in  attempting 
to  board  a  street  car  after  it  had  slackened  its  speed  at  his  signal, 
was  thrown  down  in  consequence  of  the  accelerated  motion  of  the  car, 
due  to  the  premature  release  of  the  brake.^^^ 

§  3567.  What  Attempts  to  Board  Street  Cars  while  in  Motion 
have  been  Held  Negligence  Per  Se. — On  the  other  hand,  quite  a 
number  of  decisions  are  met  with  in  which  tlie  negligence  or  rash- 
ness of  the  intending  passenger  who  tried  to  board  the  street  car 
while  in  motion  seemed  so  plain  to  the  court  that  negligence  was 
ascribed  to  his  conduct  as  matter  of  law, — as,  for  example,  where  he 
attempted  to  board  a  street  car  while  in  motion,  although  his  left  arm 
was  encumbered  with  his  coat  and  dinner  basket,  and  only  his  right 
hand  was  free,  and  his  foot  slipped,  and  he  was  unable  to  hold  on, 
and  fell  off  and  was  injured ;^^*  where  a  boy  ten  years  old  was  in- 
jured while  attempting  to  board  a  moving  car  at  the  invitation  of 
the  company's  employes  operating  the  same,  the  court  taking  the  view 
that  he  failed  to  exercise  a  degree  of  prudence  compatible  with  his 
years  ;^'°  where  a  boy  fourteen  years  of  age  tried  to  board  the  rear 
platform  of  an  electric  car  which  was  followed  by  a  trailer,  moving 
at  the  rate  of  three  to  seven  miles  an  hour,  and  missed  his  footing 
and  fell  and  was  run  over  and  killed  ;^^°  and  also  in  the  case  noted 
in  the  margin.''^     It  has  been  held  that  those  in  charge  of  a  street 

''^Moylan  v.  Second  Ave.  R.  Co.,  ror  of  judgment  was  produced  by 

128  N.  Y.  583;  s.  c.  37  N.  Y.  St.  Rep.  the  peril  into  which  she  had  been 

871;    27  N.  E.  Rep.  977;   reversing  put  by  the  negligence  of  the  serv- 

on  other  grounds  s.  c.  35  N.  Y.  St.  ants  of  the  company:     Joliet  Street 

Rep.  644.  R-  Co.  v.  Duggan,  45  111.  App.  450. 

s'^  White  V.  Atlanta  Consol.  St.  R.  ™Reddington      v.      Philadelphia 

Co     92  Ga.  444;   s.  c.  17  S.  E.  Rep.  Traction  Co.,  132  Pa.  St.  154;  s.  c.  19 

672.  Atl.  Rep.  28. 

»"'  Morrison   v.   Broadway   &c.   R.  ^^  Little  Rock  Traction  &c.  Co.  v. 

Co.,  130  N.  Y.  166;  s.  c.  41  N.  Y.  St.  Nelson,  66  Ark.  494;   s.  c.  52  S.  W. 

Rep.   248;    29   N.   E.   Rep.   105.     So,  Rep.  7. 

where  a  female  passenger  was  in  ^«  Sly  v.  Union  Depot  R.  Co.,  134 
the  act  of  boarding  a  street  car,  and  Mo.  681;  s.  c.  3«  S.  W.  Rep.  235. 
it  started  forward  while  her  hand  "'^  Holohan  v.  Washington  &c.  R. 
was  upon  the  railing  and  her  foot  Co.,  19  D.  C.  316;  s.  c.  18  Wash.  L. 
upon  the  step,  and  she  was  injured  Rep.  751.  That  an  intending  pas- 
in  consequence  of  continuing  her  senger,  thrown  to  the  ground  and  in- 
hold  upon  the  car, — it  was  held  that  jured  because  a  slowly  moving  street 
she  was  not  guilty  of  contributory  car,  which  he  had  attempted  to 
negligence  from  the  mere  fact  that  board  after  it  had  passed  the  cross- 
she  acted  erroneously,  since  her  er-  ing,  had  suddenly  started,  when  it 
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car  have  the  right  to  assume  that  one  who  hails  the  car  desires  to 
stop  it  and  intends  not  to  board  it  while  in  motion ;  and  that  they  owe 
him  no  duty  to  warn  him  off,  even  if  they  believe  that  he  intends  to 
board  the  car  before  it  has  stopped,  and  doubt  his  ability  to  do  so.''^ 
One  court  has  set  its  face  so  strongly  against  the  conclusion  that  a  per- 
son can  be  exonerated  from  negligence  who  is  injured  while  attempt- 
ing to  board  a  street  car  in  motion,  as  to  hold  that  he  ought  to  be  non- 
suited unless  he  shows  positive  negligence  on  the  part  of  the  defend- 
ant, one  reason  being  that  he  is  not  yet  a  passenger, — a  very  weak 
reason  indeed.^'°  It  has  been  held  that  the  burden  is  upon  the 
person  injured  by  attempting  to  board  a  street  car  while  in  motion, 
to  prove  that  those  in  gharge  of  the  car,  when  advised  of  his  situation, 
carelessly  and  negligently  so  conducted  the  car  as  proximately  to 
cause  the  injury.^*"  Negligence  has  been  ascribed  to  the  attempt 
of  a  passenger  to  board  a  street  car  while  in  rapid  motion  f^^  and  to 
the  attempt  of  a  passenger  weighing  two  hundred  pounds,  and  of  low 
stature,  to  make  such  an  attempt  while  the  car  was  moving  at  the 
rate  of  six  miles  an  hour,  and  while  both  his  hands  were  encumbered 
with  packages.^^^ 

§  3568.   Attempting  to  Board  Street  Car  by  Front  Platform. — 

Negligence  as  matter  of  law  has  been  ascribed  to  the  act  of  attempt- 
ing to  mount  a  moving  street  car  by  way  of  the  front  platform. ^^' 
But  an  intending  passenger  is  not  guilty  of  negligence  as  matter  of 

did  not  appear  that  the  speed  of  the        ^  Baltimore  &c.  Co.  v.  State,  78 

car  had  been  reduced  in  response  to  Md.    409;    s.    c.    28    Atl.    Rep.    397. 

his  signals, — was  not,  as  matter  of  Where     it     did     not     appear     that 

law,    guilty    of    contributory    negli-  the  speed  of  the  car  had  been  re- 

gence, — see  Briggs  v.  Union  St.  R.  duced  in  response  to  the  signaling 

Co.,  148  Mass.  72;  s.  c.  19  N.  E.  Rep.  of  the  person  desiring  to  board  it,  but 

19.  that  the  car  had  passed  the  corner, 

'"^  Holohan  v.  Washington  &c.  R.  although   slowly   moving,   and    sud- 

Co.,  19  D.  C.  316;   s.  c.  18  Wash.  L.  denly   started   while   the   passenger 

Rep.  751.  was  in  the  act  of  getting  on,  it  was 

""  Stager  v.  Ridge  Ave.   Pass.  R.  held    that    his    contributory    negli- 

Co.,  119  Pa.  St.  70;  s.  c.  12  Atl.  Rep.  gence  prevented  him  from  recover- 

821;   21  W.  N.  C.   (Pa.)  131.     For  a  ing    damages    for    the    hurt   which 

complaint  which,  under  the  Indiana  he  received:     Reidy  v.  Metropolitan 

procedure    at    the    time    when    the  St.  R.  Co.,  58  N.  Y.  Supp.  326;   s.  c. 

plaintiff   had   to   negative   his   own  27  Misc.  (N.  Y.j  527.    This  decision 

contributory  negligence  in  his  plead-  is  contrary  to  nearly  all  the  Ameri- 

ing,  was  held  not  to  state  a  cause  can  law  on  the  subject,  as  shown  by 

of   action,   where   the   plaintiff  was  the   decisions   collected   in  the  pre- 

injured  in  attempting  to  board  the  ceding  paragraph, 
train  while  in  motion, — see  Citizens'         ^  Dietrich  v.  Baltimore  &c.  R.  Co., 

St.  R.  Co.  V.  Wagner,  24  Ind.  App.  58    Md.    347;    Paulson   v.    Brooklyn 

556;  s.  c.  57  N.  B.  Rep.  49.  City  R.  Co.,  13  Misc.    (N.  Y.)   387; 

=*>  Holohan  v.  Washington  &c.  R.  s.  c.  68  N.  Y.  St.  Rep.  123;  34  N.  Y. 
Co.,  19  D.  C.  316;  s.  c.  18  Wash.  L.  Supp.  244  (judgment  for  plaintiff  re- 
Rep.  751.  versed). 

^^  Chicago  City  R.  Co.  v.  Delcourt, 
33  111.  App.  430. 
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law  because  of  attempting  to  mount  the  front  platform  of  a  horse 
car,  which  is  standing  still,  where  the  passenger  has  been  notified  by 
the  driver  to  enter  the  car  by  the  front  door,  so  as  to  preclude  a  re- 
covery of  damages  for  an  injury  caused  by  the  car  being  suddenly 
started.^^*  Nor  is  it  contributory  negligence  as  matter  of  law  for  a 
passenger  to  attempt  to  board  a  street  ear  by  way  of  the  front  plat- 
form while  it  is  not  in  motion,  so  as  to  preclude  the  passenger  from 
recovering  damages  in  case  he  is  thrown  from  the  platform  by  a 
sudden  jerk  of  the  car,  and  injured  by  the  wheels  of  the  car,  in  con- 
sequence of  the  wheels  not  being  provided  with  suitable  guards;'*^ 
but  the  conclusion  will  be  different  where  the  passenger  attempts 
to  get  on  the  front  platform  of  such  a  car  while  it  is  running  at  a 
rate  of  seven  or  eight  miles  an  hour.'^^ 

§  3569.  Boarding  Street  Car  from  Side  on  which  there  is  a  Parallel 
Trapk. — Negligence  has  been  conclusively  ascribed  to  the  act  of  stand- 
ing between  parallel  cable  street  car  tracks  which  are  near  together, 
and  of  attempting  to  get  on  board  a  car  coming  on  one  track,  without 
looking  to  see  whether  cars  are  approaching  on  the  other.'^^  It  has 
been  held  to  be  negligence,  as  matter  of  law,  for  a  person  to  attempt 
to  get  upon  a  street  car  from  the  space  between  two  tracks,  on  seeing 


»*•  De  Rozas  v.  Metropolitan  St.  R. 
Co.,  13  App.  Div.  (N.  Y.)  296;  s.  c. 
43  N.  Y.  Supp.  27. 

S86  Finkelday  v.  Omnibus  Cable  Co., 
114  Cal.  28;  s.  c.  5  Am.  &  Eng.  Rail. 
Cas.  (N.  S.)  393;  45  Pac.  Rep.  996. 

=*'Woo  Dan  v.  Seattle  Electric  R. 
&c.  Co.,  5  Wash.  466;  s.  c.  32  Pac. 
Rep.  103.  Contributory  negligence 
was  not  imputed,  as  matter  of  law, 
to  the  act  of  a  female  passenger  in 
entering  a  street  car  by  the  front 
platform  at  the  invitation  of  the 
driver,  and  proceeding  to  her  seat 
with  her  back  to  the  horses,  where 
she  was  thrown  to  the  floor  by  the 
starting  of  the  car,  although  the 
rear  platform  was  the  usual  place 
for  entering  the  car,  and  she  did 
not  use  the  straps  placed  in  the  car 
for  passengers  to  take  hold  of: 
Holmes  v.  Alleghany  Traction  Co., 
153  Pa.  St.  152;  s.  c.  25  Atl.  Rep.  640. 
A  statute  providing  that  street  rail- 
way companies  in  a  certain  city 
shall  not  be  liable  for  injuries  to 
persons  caused  by  their  getting  on 
or  off  the  cars  at  the  front  end  does 
not  apply  to  a  passenger  who,  when 
injured,  was  not  getting  on  or  off, 
but  was  riding,  by  direction  of  the 


driver,  on  the  steps  of  the  front 
platform:  Seymour  v.  Citizens'  R. 
Co.,  114  Mo.  266;  s.  c.  21  S.  W.  Rep. 
739. 

^'Miller  v.  St.  Paul  City  R.  Co., 
42  Minn.  454;  s.  c.  44  N.  W.  Rep. 
533.  Where  a  passenger,  at  the  re- 
quest of  the  conductor,  got  out  and 
assisted  him  in  getting  the  car 
around  a  truck  which  had  broken 
down  on  the  track,  and,  in  doing 
so,  was  injured  by  another  car  go- 
ing in  the  opposite  direction,  which 
had  "jumped"  the  track  to  avoid  the 
obstacle  toward  the  side  where  the 
passenger  was  standing,  instead  of 
toward  the  other  side,  which  would 
have  been  entirely  safe,  whereby  the 
passenger  was  caught  between  the 
two  cars  and  injured,  whether  the 
passenger  was  guilty  of  contribu- 
tory negligence  in  taking  the  ex- 
posed position,  and  whether  or  not 
the  street  railway  company  was 
guilty  of  negligence  in  so  "jump- 
ing" the  second  car, — were  questions 
for  the  jury:  Stastney  v.  Second 
Ave.  R.  Co.,  46  N.  Y.  St.  Rep.  537; 
s.  c.  18  N.  Y.  Supp.  800;  s.  c.  aff'd 
138  N.  Y.  609;  33  N.  E.  Rep.  1082. 
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another  car  approaching,  some  two  hundred  feet  distant,  upon  the 
parallel  track,  by  which  such  person  is  knocked  down  and  injured.'*' 
In  another  very  similar  case,  it  was  left  to  the  jury  to  determine 
whether,  under  the  circumstances,  there  was  such  negligence  on  the 
part  of  the  plaintiff  as  to  preclude  his  recovery.'*' 


Subdivision  3.    In  Riding  in  a  Dangerous  Place,  Position,  or  Man- 
ner, upon  the  Street  Gar. 


Section 

3572.  Riding  upon  street  car  plat- 

form. 

3573.  Riding   upon   the    front   plat- 

form of  a  street  car. 

3574.  Further  of  riding  on  the  front 

platform. 

3575.  Riding  on  front  platform  and 

injured  by  the  handling  of 
the  brake. 

3576.  Decisions   imputing   contribu- 

tory negligence  to  the  pas- 
senger riding  on  the  front 
platform. 

3577.  Riding   on    rear   platform    of 

street  car. 

3578.  Riding  on  side  step  or  running 

board  of  street  car. 

3579.  Further  of  riding  on  the  side 

step  or  running  board. 


Section 

3580.  When  contributory  negligence 

imputed  to  passenger  riding 
on  side  step  or  running 
board. 

3581.  Riding  with  arm  out  of  street 

car  window. 

3582.  Putting  head  out  of  street  car 

window. 

3583.  Riding  in  other  positions  on 

street  cars. 

3584.  Instances  where  contributory 

negligence  was  imputed  to 
the  act  of  riding  in  unsafe 
positions. 

3585.  Boarding     and     riding     upon 

overcrowded  car. 

3586.  Instructions  on  the  question  of 

contributory  negligence  of 
street  railway  passengers. 


^  Halpin  v.  Third  Avenue  R.  Co., 
8  Jones  &.Sp.  (N.  Y.)  175. 

''"Dale  V.  Brooklyn  City  &c.  R. 
Co.,  1  Hun  (N.  Y.)  146;  s.  c.  afE'd 
60  N.  Y.  638.  See,  also,  Milk  v.  Mid- 
dlesex R.  Co.,  99  Mass.  167.  That  a 
street  railway  company  is  liable  for 
injuries  to  a  passenger  at  a  trans- 
fer station,  received  while  attempt- 
ing to  board  a  car  upon  the  side 
next  the  other  track,  caused  by  a 
car  running  in  the  opposite  direc- 
tion at  a  rapid  rate  of  speed,  where 
the  chain  ordinarily  used  to  prevent 
passengers  from  boarding  is  down, 
■ — see  Gaffney  v.  Brooklyn  City  R. 
Co.,  6  Misc.  (N.  Y.)  1;  s.  c.  58  N.  Y. 
St.  Rep.  119;  25  N.  Y.  Supp.  996;  s.  c. 
aff'd  148  N.  Y.  725.  That  a  street 
car  company  may  be  found  guilty 
of  negligence  in  running  its  cars  at 
a  high  rate  of  speed  across  a  side- 
walk, upon  a  curve  from  the  street 
Into  its  storage  barns,  and  in  failing 
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to  stop  at  the  signal  of  a  person  on 
the  sidewalk  wishing  to  take  pas- 
sage on  the  car,  who  is  run  into  and 
injured, — see  O'Toole  v.  Central 
Park  &c.  R.  Co.,  58  Hun  (N.  Y.)  609 
(mem.);  s.  c.  35  N.  Y.  St.  Rep.  591; 
s.  c.  aff'd  128  N.  Y.  597.  According 
to  a  Canadian  case,  evidence  that  the 
plaintiff,  while  somewhat  intoxicat- 
ed, signaled  a  west-bound  car,  and  to 
reach  it  crossed  over  the  other 
track,  on  which  a  car  was  approach- 
ing at  a  fast  trot,  about  300  feet 
away;  that,  as  he  took  hold  of  the 
west-bound  car  he  fell,  and  the  east- 
bound  car  passed  over  his  foot, — 
without  explanatory  evidence  by  the 
defendant, — raises  the  presumption 
that  there  was  negligence  on  the 
part  of  those  in  charge  of  the  east- 
bound  car,  which  was  the  cause  of 
the  accident:  Forwood  v.  Toronto, 
22  Ont.  Rep.  351;  s.  c.  56  Am.  & 
Eng.  Rail.  Cas.  445. 
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§  3572.  Riding  upon  Street  Car  Platform.^'" — ^It  is  not  negligence 
per  se  for  a  passenger  upon  a  street. railway,  no  matter  what  the  mo- 
tive power  is,  to  ride  standing  upon  a  platform  of  the  ear,  but 
whether  it  is  negligence  in  fact  is  a  question  for  the  jury,  in  view 
of  the  circumstances  of  the  particular  case.^^^  Contrary  to  the  fore- 
going, there  are  holdings  which  impute  contributory  negligence  as 
matter  of  law  to  a  passenger  who  rides  on  the  platform  of  a  street 
car,  where  there  is  room  inside  for  him  to  be  seated,  and  where  no 
special  reason  exists  requiring  him  to  ride  upon  the  platform  ;^'^  and 
one  court  has  gone  so  far  as  to  hold  that  it  is  negligence  to  ride  on  the 
platform  if  there  is  standing  room  inside,  with  pendent  straps  to 
which  the  passenger  can  hold  on.^"'  Under  either  view, — the  view 
of  leniency  toward  the  passenger,  or  of  strictness  against  him, — it  is 
a  just  conclusion  that  a  passenger  who  rides  on  the  platform  of  a 
street  car  takes  upon  himself  the  duty  of  looking  out  for,  and  of 
protecting  himself  against  the  usual  and  obvious  perils  attendant 
upon  his  position,  such  as  the  danger  of  being  thrown  from  the  plat- 
form by  the  ordinary  jolting  or  swaying  of  the  car.^^*  But  this  is 
not  incompatible  with  the  conclusion  that  the  negligence  of  the 


'"This  section  is  cited  in  §  3577. 

™'  Scott  v.  Bergen  County  Trac- 
tion Co.,  63  N.  J.  L.  407;  s.  c.  4  Chic. 
L.  J.  Wkly.  379;  43  Atl.  Rep.  1060; 
Barry  v.  Union  Traction  Co.,  194 
Pa.  St.  576;  s.  c.  45  Atl.  Rep.  321 
(passenger  encumbered  with  bun- 
dles, thrown  from  platform  by  ordi- 
nary motion  of  car — nonsuit  prop- 
er) ;  Metropolitan  R.  Co.  v.  Snashall, 
3  App.  (D.  C.)  420;  s.  c.  22  Wash. 
L.  Rep.  377  (female  passenger 
thrown  from  the  platform  of  a  car, 
while  rounding  a  sharp  curve,  at  a 
rapid  rate  of  speed) ;  North  Chicago 
St.  R.  Co.  V.  Baur,  179  111.  126;  s.  c. 
45  L.  R.  A.  108;  53  N.  E.  Rep.  568; 
afC'g  s.  c.  3  Chic.  L.  J.  Wkly.  574;  79 
111.  App.  121  (passenger  had  gone 
out  upon  the  platform  preparatory 
to  alighting  and,  standing  with  his 
back  against  the  dashboard,  was 
thrown  into  the  street  by  a  sudden 
jerk  of  the  car);  Adams  v.  Wash- 
ington &c.  R.  Co.,  9  App.  (D.  C.)  26; 
s.  c.  24  Wash.  L.  Rep.  364  (passenger 
somewhat  intoxicated,  thrown  from 
the  platform  while  rounding  a  sharp 
curve — question  of  his  negligence 
was  for  the  jury);  Watson  v.  Port- 
land &c.  R.  Co.,  91  Me.  584;  s.  c.  11 
Am.  &  Bug.  Rail.  Cas.  (N.  S.)  194; 
64  Am.  St.  Rep.  268;  40  Atl.  Rep. 
699  (fell  off  platform  from  the  jolt- 


ing of  the  car — verdict  directed  for 
the  defendant  set  aside);  Elliott  v. 
Newport  St.  R.  Co.,  18  R.  I.  707;  s. 
c.  23  L.  R.  A.  208  (struck  by  trolley 
pole  while  riding  on  footboard — ^ver- 
dict directed  for  defendant  set 
aside) ;  Pray  v.  Omaha  St.  R.  Co.,  44 
Neb.  167  (injured  by  being  pushed 
from  platform  of  crowded  car — di- 
rected verdict  for  defendant  set 
aside) ;  Wilde  v.  Lynn  &c.  R.  Co., 
163  Mass.  533  (injured  by  falling 
from  steps  of  crowded  car  while  run- 
ning rapidly  over  switch — ^judgment 
for  plaintiff  affirmed) ;  Reber  v. 
Pittsburgh  &c.  R.  Co.,  179  Pa.  St. 
339  (thrown  from  platform  of 
crowded  car  by  its  rapid  speed  in 
going  round  a  curve — verdict  for 
plaintiff  affirmed) ;  East  Omaha  St. 
R.  Co.  V.  Godola,  50  Neb.  906;  s.  c. 
70  N.  W.  Rep.  491;  7  Am.  &  Bng. 
Rail.  Cas.  (N.  S.)  300. 

™^  Thane  v.  Scranton  Traction  Co., 
191  Pa.  St.  249;  s.  c.  4  Chic.  L.  J. 
Wkly.  260;  6  Am.  Neg.  Rep.  185;  43 
Atl.  Rep.  136. 

»»« Andrews  v.  Capitol  &c.  R.  Co., 
•2  Mackey  (D.  C.)  137;  s.  c.  47  Am. 
Rep.  266. 

»"  Watson  V.  Portland  &c.  R.  Co., 
91  Me.  584;  s.  c.  11  Am.  &  Bng.  Rail. 
Cas.  (N.  S.)  194;  64  Am.  St.  Rep. 
268;  40  Atl.  Rep.  699. 
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passenger  in  riding  on  the  platform  may  present  a  question  for  the 
jury.  The  meaning  is  that  this  principle  should  be  explained  to  the 
jury  in  giving  them  instructions  in  such  a  case.^"^  We  may  con- 
fidently conclude,  then,  that  it  is  not  negligence,  as  matter  of  law,  for 
passengers  so  to  ride,^""  although  there  may  be  room  inside  the  car  f^'' 
and  certainly  not  if  the  car  is  so  crowded  that  he  can  not  get  inside, 
and  if  his  money  is  accepted  by  the  conductor  while  he  is  on  the 
platform.^°^  A  street  railway  company,  on  the  other  hand,  has  the 
right  to  carry  passengers  on  the  platforms  of  its  cars,  and  it  is  not 
negligence  as  a  matter  of  law  so  to  do.^"^  No  presumption  of  negli- 
gence on  the  part  of  the  railway  company  will,  therefore,  arise  from 
the  mere  fact  of  an  injury  to  a  passenger  on  a  horse  car,  who,  while 
standing  on  the  front  platform,  falls  or  slips  off  and  has  his  foot 
crushed  by  the  car  wheel.**"* 

§  3573.  Riding  upon  the  Front  Platform  of  a  Street  Car.*"!— 
Eiding  on  the  front  platform  of  a  street  car  is  obviously  more  dan- 
gerous to  the  passenger  than  riding  on  the  rear  platform.  ISTever- 
theless,  the  weight  of  judicial  authority  unquestionably  is  that  it  is 
not  contributory  negligence  as  matter  of  law  for  a  passenger  to  ride  on 
the  front  platform,  unless  riding  in  that  place  is  prohibited  by  the 
statute  law,  by  a  valid  municipal  ordinance,  or  by  a  rule  of  the  street 
railway  company  made  known  to  the  passenger;  but  the  question  of 
negligence  presents  a  question  of  fact  for  a  jury  under  all  the  cir- 
cumstances of  the  case.*"^    Applying  this  rule,  it  has  been  held  not 


^^  Watson  v.  Portland  &c.  R.  Co.,  supra;  Maguire  v.  Middlesex  R.  Co., 

supra.       A   passenger   on   a    steam  115  Mass.  239. 

railroad  car  is  not,  as  matter  of  law,  ""  Augusta  &c.  R.  Co.  v.  Renz,  55 

guilty  of  contributory  negligence  in  Ga.  126;  Hadencamp  v.  Second  Ave- 

f ailing  to  see  an  obstruction  upon  nue  R.  Co.,  1  Sweeny   (N.  Y.)  490; 

the  car  platform,  which   is  lighted  Meesel  v.  Lynn  &c.  R.  Co.,  8  Allen 

with  artificial  lights  only  (nature  of  (Mass.)    234;    Huelsenkamp  v.  Citi- 

the  obstruction  not  stated),  where  zens'  R.  Co.,  37  Mo.  537;  s.  c.  34  Mo. 

he  had  passed  over  the  platform  In  45. 

safety   a    short   time   before,    when  ^^  Topeka  City  R.  Co.  v.  Higgs,  38 

there  was  no  obstruction:     Chicago  Kan.  375;  s.  c.  16  Pac.  Rep.  667;  and 

&c.  R.  Co.  V.  Gates,  61  111.  App.  211;  authorities  cited, 

s.  c.  afe'd  in  162  111.  98.  "°  Baltimore   &c.   Turnp.   Road  v. 

^"Geitz  V.  Milwaukee  City  R.  Co.,  Cason,  72  Md.  377;  s.  c.  20  Atl.  Rep. 

72  Wis.  307;  s.  e.  39  N.  W.  Rep.  866;  113. 

North  Chicago  &c.  R.  Co.  v.  Williams,  "'  This  section  is  cited  in  §  3557. 

140   111.    275;    s.    c.    29    N.   E.    Rep.  '"The   following   cases,   taken   in 

672;  aff'g  s.  c.  40  111.  App.  590;  Wil-  the  aggregate,  support  the  general 

ton  v.  Middlesex  R.  Co.,  107  Mass.  doctrine,  that  it  is  not  negligence  as 

108;   s.  c.  Thomp.  Carr.  Pass.  438;  matter  of  law  to  ride  on  the  front 

Bums   V.   Belief ontaine   R.    Co.,    50  platform  of  a  street  car: — Bailey  v. 

Mo.   139;    s.  c.   Thomp.   Carr.   Pass.  Tacoma  Traction  Co.,  16  Wash.  48; 

441.  s.  c.  47  Pac.  Rep.  241;    Seymour  v. 

^  Burns  v.  Belief  ontaine  R.  Co.,  Citizens'  R.  Co.,  114  Mo.  266;   s.  c. 
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to  be  negligence  as  matter  of  law  for  a  passenger  to  ride  on  the 
front  platform  of  a  street  car  and  to  fail  to  hold  on  to  the  platform 
bar  to  prevent  falling  oif  ;*°^  for  a  passenger  riding  on  an  open  trolley 
car,  on  the  seat  on  the  front  platform,  to  arise  from  his  seat  to  allow 
a  lady  to  sit  down,  and  to  remain  standing  on  such  platform,  where 
he  is  injured  by  being  thrown  therefrom  by  a  collision  between  th-e 
car  and  a  wagon  on  the  street,  unless  he  knew  that  his  position  was  a 
dangerous  one,  and  that  he  could  escape  the  danger  by  going  inside 
the  car, — which  will  present  a  question  for  the  jury;*"*  for  a  pas- 
senger riding  on  the  front  platform  of  a  street  car,  to  turn  around 
in  response  to  a  call  from  the  conductor  for  his  fare,  in  which  posi- 
tion he  is  thrown  from  the  car  by  a  sudden  deftection  of  the  car  from 
a  straight  line  in  striking  a  temporary  turn-out,  of  which  he  is  ig- 
norant;*"^ for  a  boy  eleven  years  of  age,  to  ride  on  the  front  steps 
of  a  street  car  platform,  from  which  he  is  thrown  by  the  rapid  round- 
ing of  a  curve,  the  question  of  his  capacity  to  appreciate  the  danger 
being  a  question  for  the  jury;*""  for  a  passenger  to  ride  on  the  front 


21  S.  W.  Rep.  739;  Nissen  v.  Mis- 
souri &c.  R.  Co.,  19  Mo.  App.  662; 
s.  c.  2  West.  Rep.  404;  Willmott  v. 
Corrigan  &c.  R.  Co.,  106  Mo.  535; 
s.  c.  16  S.  W.  Rep.  500;  Bradley  v. 
Second  Ave.  R.  Co.,  34  App.  Dlv.  (N. 
Y.)  284;  s.  c.  54  N.  Y.  Supp.  256;  12 
Am.  &  Eng.  Rail.  Cas.  (N.  S.)  184; 
Archer  v.  Fort  Wayne  &c.  R.  Co.,  87 
Mich.  101;  s.  c.  19  Wash.  L.  Rep. 
642;  48  Am.  &  Eng.  Rail.  Cas.  50; 
49  N.  W.  Rep.  488;  Schwartz  v.  Cin- 
cinnati St.  R.  Co.,  8  Ohio  C.  C.  484 
(passenger  riding  upon  front  plat- 
form, killed  in  consequence  of  a  mis- 
placed switch — recovery) ;  Nolan  v. 
Brooklyn  City  &c.  R.  Co.,  87  N.  Y.  63 ; 
s.  c.  41  Am.  Rep.  345  (riding  on  front 
platform,  smoking) ;  Pray  v.  Omaha 
St.  R.  Co.,  44  Neb.  167;  s.  c.  62  N. 
W.  Rep.  447;  Walling  v.  Railway 
Co.,  12  Phila.  (Pa.)  309  (if  there  is 
no  other  place  for  him  to  ride  and 
his  riding  there  is  assented  to  by 
the  company's  agent) ;  West  Phila- 
delphia &c.  R.  Co.  V.  Gallagher,  108 
Pa.  St.  524  (whether  the  company 
negligent  in  not  providing  a  guard 
or  fender  for  the  front  platform 
is  a  question  for  the  jury) ;  Metro- 
politan R.  Co.  V.  Snashall,  3  App. 
(D.  C.)  420;  s.  c.  22  Wash.  L.  Rep. 
377;  Wynn  v.  City  &c.  R.  Co.,  91 
Ga.  344;  s.  c.  17  S.  B.  Rep.  649; 
Blondel  v.  St.  Paul  City  R.  Co.,  66 
Minn.  284;  s.  c.  6  Am.  &  Eng.  Rail. 
Cas.    (N.   S.)    272;    68*  N.   W.   Rep. 


1079;  Dillon  v.  Forty-Second  St.  R. 
Co.,  28  App.  Div.  (N.  Y.)  404;  s.  c.  51 
N.  Y.  Supp.  145;  Still  v.  Nassau  Elec. 
R.  Co.,  32  App.  Div.  (N.  Y.)  276;  s.  c. 
52  N.  Y.  Supp.  975;  Kean  v.  West 
Chicago  St.  R.  Co.,  75  111.  App.  38; 
Maguire  v.  Middlesex  R.  Co.,  115 
Mass.  239  (front  platform,  same); 
Burns  v.  Bellefontaine  R.  Co.,  50  Mo. 
139  (front  platform,  same);  Beal  v. 
Lowell  &c.  R.  Co.,  157  Mass.  444 
(where  an  instruction  was  approved 
which  was  that  if  standing  on  a 
front  platform  smoking  and  talking 
to  a  friend  would  be  a  failure  to  ex- 
ercise such  a  degree  of  care  as  men 
of  ordinary  prudence  exercise  un- 
der the  circumstances,  whereby 
plaintiff  is  injured,  he  can  not  re- 
cover— verdict  for  defendant  af- 
firmed). 

*»=  Kean  v.  West  Chicago  St.  R.  Co., 
75  111.  App.  38;  s.  c.  30  Chic.  Leg. 
News  201  (citing  Ginna  v.  Third 
Ave.  R.  Co.,  67  N.  Y.  596,  to  the  same 
holding). 

"°*  Still  V.  Nassau  Elec.  R.  Co.,  32 
App.  Div.  (N.  Y.)  276;  s.  c.  52  N.  Y. 
Supp.  975. 

"=  Dillon  V.  Forty-Second  St.  &c. 
R.  Co.,  28  App.  Div.  (N.  Y.)  404;  s.  c. 
51  N.  Y.  Supp.  145  (judgment  for 
plaintiff  affirmed). 

MS  Wynn  v.  City  &c.  R.  Co.,  91  Ga. 
344;  s.  c.  17  S.  E.  Rep.  649  (the  jury 
found  for  the  defendant,  and  judg- 
ment on  the  verdict  was  aflBrmed). 
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platform  for  the  purpose  of  smoking,  where  it  is  customary  to  allow 
passengers  to  smoke  on  the  front  platform,  and,  so  riding,  is  thrown 
from  the  car  hy  a  violent  jerk,  caused  by  the  driver  striking  his  horses, 
in  consequence  of  which  they  suddenly  plunge  forward  j^"^  for  a  pas- 
senger to  ride  on  the  front  platform  for  the  purpose  of  smoking, 
where  he  is  thrown  from  the  dashboard  and  injured  by  the  sudden 
stopping  of  the  car;*"*  for  a  boy  to  continue  standing  on  the  step  of 
the  front  platform  while  the  horses  are  running,  his  negligence  being 
a  question  for  the  jury,  and  it  being  error  to  instruct  them  that  it  is 
not  negligence;**"*  for  a  passenger  to  ride  on  the  front  platform  of  a 
street  car  outside  the  gate,  where  he  was  obliged  to  stand,  in  which 
position  he  was  struck  by  a  derrick,  erected  in  the  street,  which  he 
had  frequently  seen  when  passing  to  and  from  his  work,  where  the 
track  had  been  moved  toward  the  derrick  on  the  morning  of  the  ac- 
cident;*^" for  a  passenger  to  ride  on  the  front  platform  of  an  electric 
car,  sitting  on  the  stool  of  the  motorman,  where  he  is  injured  in  a 
collision,  the  position  in  which  he  is  riding  not  contributing  to  his 
injury  ;*^^  for  a  passenger  to  ride  upon  the  front  platform  on  a  foggy 
morning,  where  he  is  injured  in  a  collision  with  another  car,  it  being 
customary  for  passengers  to  ride  on  the  front  platform,  and  the  con- 
ductor having  accepted  his  fare  while  in  that  position.*^^ 

§  3574.  Further  of  Riding  on  the  Front  Platform. — But  it  has 
been  held  that  standing  upon  the  steps  of  the  front  platform  of  a 
street  car  (it  appearing  that  the  person  would  have  escaped  injury 
if  he  had  been  inside  the  car)  when  an  accident  takes  place,  in  the  ab- 
sence of  explanation,  is  sufficient  to  make  out  a  prima  facie  case  of 
negligence  against  the  person  injured  thereby,  and  the  burden  is  upon 
him  to  rebut  the  presumption.  But  if,  while  riding  in  this  position, 
he  is  called  upon  for  his  fare,  and  it  is  received  by  the  conductor,  it 
will  authorize  the  jury  to  find  that  an  implied  assurance  was  given 
to  him  that  it  was  a  suitable  place  to  ride,  and  therefore  that  he  is  not 
guilty  of  contributory  negligence.*^^     And  if  a  passenger,  while  so 

""  Nolan  V.  Brooklyn  City  &c.  R.  "°  Seymour  v.  Citizens'  R.  Co.,  114 

Co.,  87  N.  Y.  63;   s.  c.  41  Am.  Rep.  Mo.  266;  s.  c.  21  S.  W.  Rep.  739. 

345.  *"  Bailey  v.  Tacoma  Traction  Co., 

"«  Bradley  v.  Second  Ave.  R.  Co.,  16  Wash.  48;  s.  c.  47  Pac.  Rep.  241. 

34  App.  Div.  (N.  Y.)  284;  s.  c.  54  N.  "^^ Bailey  v.  Tacoma  Traction  Co., 

Y.  Supp.  256;   12  Am.  &  Eng.  Rail,  supra. 

Cas.  (N.  S.)  184  (althougli  it  liad  "'Clark  v.  Eighth  Ave.  R.  Co.,  36 
been  snowing,  and  the  track  was  N.  Y.  135;  aff'g  s.  c.  32  Barb.  (N.  Y.) 
slippery,  but  not  so  much  so  as  to  657.  And  although  it  is  not  negll- 
cause  any  unusual  movement  of  the  gence  per  se  to  stand  upon  the  plat- 
car),  form  of  a  car,  yet,  where  a  passen- 

*"  Willmott  V.  Corrigan  &c.  R.  Co.,  ger  stood  upon  the  very  edge  of  the 

106  Mo.  535;  s.  c.  16  S.  W.  Rep.  500.  platform  without  holding  on  to  any- 
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riding,  is  injured  in  consequence  of  the  car  being  driven  at  an  un- 
usual and  negligent  rate  of  speed,  the  injury  will  be  attributed  to  the 
negligence  of  the  carrier,  and  not  to  that  of  the  passenger.*"  It  is 
manifest  that  where  the  passenger  is  forced  to  ride  upon  the  plat- 
form or  the  step  of  the  car  because  he  can  not  find  a  seat  in  the  car, 
and  is  permitted  so  to  ride,  those  in  charge  of  the  car  are  bound  to 
exercise  a  greater  degree  of  care  for  his  protection  than  where  he  ^s 
seated  in  the  car;*^°  and  if  the  driver  sees  that  a  passenger,  standing 
on  the  front  platform,  is  about  to  fall  from  the  car,  it  is  his  duty  to 
apply  the  brake  and  stop  the  car,,  if  possible.*^" 

§  3575.  Kiding  on  Front  Platform  and  Injured  by  the  Handling  of 
the  Brake. — The  books  present  cases  where  passengers  riding  on  the 
front  platform  of  a  street  car,  or  alighting  therefrom,  have  been  in- 
jured by  the  sudden  releasing  of  the  brake,  in  which  case  its  handle 
flys  back  violently.  In  such  a  case  there  is  no  rule  of  law  which 
precludes  a  recovery  of  damages  on  the  ground  of  contributory  negli- 
gence, unless  the  passenger  voluntarily  and  unnecessarily  stood  or 
sat  so  near  the  brake  as  to  be  brought  in  contact  with  it  in  conse- 
quence of  its  ordinary  movement. *^^  In  any  event,  the  passenger  is 
entitled,  where  his  right  to  ride  on  the  platform  is  challenged,  to 
give  evidence  tending  to  show  that  he  was  there  for  a  purpose  com- 
patible with  the  exercise  of  due  care  on  his  part, — and  this  is  espe- 
cially so  where  there  is  a  statute  exonerating  the  railroad  company 
from  liability  for  injuries  to  passengers  in  alighting  from  cars  by 
way  of  the  front  platform.*^* 

thing,  and  with  knowledge  of  the  "°  Cassidy  v.  Atlantic  Ave.  R.  Co., 
had  condition  of  the  street  and  9  Misc.  (N.  Y.)  275;  s.  c.  61  N.  Y.  St. 
track,  caused  by  the  accumulation  Rep.  149;  29  N.  Y.  Supp.  724. 
of  snow  and  ice,  and  maintained  *"  For  example,  a  passenger  on  a 
that  position  after  an  opportunity  cable  car  was  not,  as  matter  of  law, 
had  been  given  him  to  exchange  it  precluded  from  recovering  damages 
for  a  place  of  comparative  safety,  for  an  injury  visited  upon  him  by 
until  thrown  off  by  a  jerk  of  the  the  sudden  flying  back  of  the  iron 
car,  occasioned  by  the  bad  condition  brake  lever  because  he  remained  in 
of  the  street  and  track, — it  was  held  the  space  ordinarily  occupied  by  the 
that  he  was  guilty  of  negligence  gripman  alone,  after  the  latter's  sug- 
which  contributed  to  the  injury,  and  gestion  or  request  that  he  leave  the 
it  was  no  excuse  that  the  persons  in  position,  without  informing  him  of 
charge  of  the  car  knew  that  he  was  the  peril,  where  the  car  was  crowd- 
in  an  unsafe  position  and  did  not  ed:  West  Chicago  St.  R.  Co.  v. 
drive  him  therefrom,  when  the  dan-  Johnson,  180  111.  285;  s.  c.  54  N.  E- 
ger  was  equally  well  known  to  him:  Rep.  334;  aff'g  s.  c.  77  111.  App.  142. 
Ward  V.  Central  &c.  R.  Co.,  42  How.  "'  Nissen  v.  Missouri  R.  Co.,  IS 
Pr.  (N.  Y.)  289.  Mo.  App.  662;  s.  c.  2  West.  Rep.  404. 

«*  Willmott  V.  Corrigan  &c.  R.  Co.,  In  this  case  the  passenger  attempted 

106  Mo.  535;  s.  c.  17  S.  W.  Rep.  490.  to  leave  the  car  by  the  rear  plat- 

"» Kinkade  v.  Atlantic  Ave.  R.  Co.,  form,  but  on  account  of  the  crowd 

9  Misc.  (N.  Y.)  273;  s.  c.  61  N.  Y.  St.  could  not  do  so.     She  then  went  to 

Rep.  323;   29  N.  Y.  Supp.  747;  s.  c.  the  front  platform  for  the  purpose 

aff' d  149  N.  Y.  615.  of    alighting.    While    she    was    on 
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§  3576.  Decisions  Imputing  Contributory  Negligence  to  the  Pas- 
senger Riding  on  the  Front  Platform. — A  few  decisions  are  met  with 
which  impute  contributory  negligence  as  matter  of  law  to  passengers 
who  are  injured  in  consequence  of  riding  on  the  front  platform  of  a 
street  car,  or  in  consequence  of  so  riding  under  conditions  peculiarly 
dangerous  to  them: — as  where  a  passenger  who  had  been  drinking, 
assumed  to  ride  on  the  front  platform,  where  there  were  seats  inside, 
no  objection  to  his  so  riding  being  made  by  servants  of  the  com- 
pany, and,  stepping  to  the  lower  step  of  the  platform  to  permit 
persons  to  pass,  was  injured  by  a  sudden,  though  not  unusual  move- 
ment of  the  car;*"^^  where  a  passenger  rode  on  the  front  platform  in 
such  a  condition  of  intoxication  that  he  did  not  remember  having 
taken  the  car,  and  knew  nothing  about  the  accident  until  he  found 
himself  in  a  hospital,  and  the  car  was  going  at  a  moderate  rate  of 
speed,  and  there  was  no  defect  in  the  road,  but  he  nevertheless  fell 
ofp;*2o  -^iigpg  a  passenger,  standing  on  the  front  step  of  a  horse  car, 
while  bowing  to  his  wife  inside  the  car,  was  thrown  from  the  car 
by  its  sudden  starting;*^'-  where  a  passenger,  contrary  to  common 
prudence,  undertook  to  ride  seated  on  the  rail  or  driving-bar  of  the 
front  platform,  at  the  invitation  of  the  driver,  there  being  room  for 
him  inside  ;*^^  where  a  passenger  voluntarily  stood  on  the  front  plat- 
form, contrary  to  the  regulations  of  the  carrier,  where  there  was  am- 
ple room  inside  the  car,  although  the  conductor  did  not  object  to  his 
so  riding,  and  fell  or  slipped  off,  and  his  foot  was  crushed  under  the 
wheels, — no  negligence  on  the  part  of  the  company  appearing;*^' 
where  a  passenger  took  the  driver's  seat  on  a  high  stool  on  the  front 
platform,  which  was  uninclosed,  without  the  invitation  of  the  driver, 
although  there  was  plenty  of  room  inside  the  car,  from  which  perch 
he  was  thrown  down  to  his  hurt,  when  the  car  was  driven  onto  a  switch 
at  a  high  rate  of  speed. *^* 

§3577.  Riding  on  Rear  Platform  of  Street  Car.*^^— We  may 
briefly  dismiss  the  question  of  contributory  negligence  in  riding  upon 
the  rear  platform  of  a  street  car,  by  saying  that  it  is  not  negligence 


this   platform    the    handle    of    the  *^Ashbrook  v.  Frederick  Avenue 

brake  was   suddenly   loosened,   and  R.  Co.,  18  Mo.  App.  290. 

while    revolving    rapidly    it    struck  *"  Downey   v.    Hendrie,    46    Mich, 

her  in  the  back,  causing  the  injuries  498 ;  s.  c.  41  Am.  Rep.  347,  note, 

complained  of.  "^  Baltimore   &c.    Road   v.    Cason, 

""Hayes    v.    Forty-Second    Street  72  Md.  377;  s.  c.  20  Atl.  Rep.  113. 

&c.  R.  Co.,  97  N.  Y.  259.  *^  Mann  v.  Philadelphia  Traction 

*^°  Holland  v.  West  End  St.  R.  Co.,  Co.,  175  Pa.  St.  122;  s.  c.  34  Atl.  Rep. 

155  Mass.  387;    s.  c.  29  N.  E.  Rep.  572. 

622  (proper  to  direct  a  verdict  for  ""This  section  Is  cited  in  §  3585. 
the  defendant). 
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as  matter  of  law  for  a  passenger  to  ride  in  that  place,  in  the  ab- 
sence of  a  statute,  municipal  ordinance,  or  rule  of  the  company,  made 
known  to  the  passenger,  forbidding  it;  but  that  the  question  of  his 
so  riding  is  ordinarily  a  question  of  fact  for  the  jury.*^"  This  con- 
clusion is  quite  clear  where  all  the  seats  in  the  car  are  fiUed.*^^  It 
was  so  held  where  the  passenger  was  injured  while  standing  on  the 
rear  platform  with  his  hand  on  the  railing,  by  the  defendant's  dray 
as  it  passed  by  the  rear  of  the  car;*^'  where  a  female  passenger  rode 
upon  the  rear  platform  of  the  street  car,  from  which  she  was  thrown 
while  rounding  a  curve, — contributory  negligence  not  being  pre- 
sumed;*^'' where  a  passenger  went  upon  the  rear  platform,  near  the 
conductor,  to  inquire  of  him  about  getting  off  at  a  certain  place, 
when  the  car  was  approaching,  at  a  high  rate  of  speed,  a  sharp  curve 
of  which  the  passenger  had  knowledge ;  since  he  might  justly  assume 
that  the  speed  would  be  slackened  when  rounding  the  curve,  so  as 
not  to  endanger  passengers  riding  on  the  platform.*^"  It  is  equally 
clear  where  he  has  been  riding  inside  the  car,  but  has  gone  upon  the 
platform  for  the  purpose  of  alighting,  the  car  having  slowed  up,  but 
is  thrown  off  and  injured,  in  consequence  of  the  car  starting  with  a 
sudden  jerk.*^^ 

§  3578.  Eiding  on  Side  Step  or  Riinning  Board  of  Street  Car,*^^ — 
The  side  step  or  running  board  of  a  street  car  can  not  be  regarded 
as  a  place  designed  for  the  use  of  passengers  in  riding;  but  the  con- 
ductor of  a  train  of  open  cars  is  obliged  constantly  to  pass  and  repass 
on  this  running  board,  in  collecting  his  fares  and  otherwise  in  dis- 
charging his  duties ;  and  the  habit  of  passengers  in  standing  upon  it 
when  riding,  with  the  permission  of  the  company,  especially  when  the 
seats  are  all  filled,  is  notorious.  Although  the  position  is  probably 
one  of  greater  danger  than  either  the  front  or  the  rear  platform, 
owing  to  the  danger  of  the  passengers  so  riding  coming  in  contact 
with  vehicles,  with  trolley  poles,  or  with  other  objects,  yet  judicial 
opinion  is  generally,  and  properly,  to  the  effect  that  for  a  passenger 
so  to  ride  is  not  negligence  as  matter  of  law,  in  the  absence  of  a  posi- 

*^Ante,  §  3572;   Terra  Haute  &c.  ""Blondel  v.  St.  Paul  City  R.  Co., 

R.  Co.  v.  Lauer,  21  Ind.  App.  466;  s.  66  Minn.  284;    s.  c.  6  Am.  &  Eng. 

c.   5   Am.   Neg.   Rep.   581;    1   Repr.  Rail.   Cas.    (N.   S.)    272;    68  N.  W. 

(Ind.)  576;  52  N.  E.  Rep.  703.  Rep.  1079. 

'"  Pendergast  v.  Union  R.  Co.,  10  *"  Birmingham     &c.     R.     Co.     v. 

App.  Div.  (N.  Y.)  207;  s.  c.  41  N.  Y.  James,  121  Ala.  120;  s.  c.  25  South. 

Supp.  927.  Rep.  847. 

«'  Seigel  V.  Eisen,  41  Cal.  109.  ■""  This  section  is  cited  in  §§  3521, 

*=»  Metropolitan  R.   Co.   v.   Snash-  3563,  3596. 
all,   3   App.    (D.   C.)    420;    s.   c.   22 
Wash.  L.  Rep.  377. 
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tive  prohibition  by  statute,  municipal  ordinance,  or  rule  of  the  com- 
pany, made  known  to  him,  but  that  the  question  of  his  negligence 
in  so  riding  is  properly  submitted  to  the  jury,  in  view  of  all  the 
attending  circumstances  shown  in  evidence.*''  A  passenger  so  rid- 
ing is  not  imputable  with  contributory  negligence  from  the  fact  that 
he  fails  to  anticipate  the  danger  arising  from  the  proximity  of  trolley 
poles  to  the  track,  where  he  is  so  riding  with  the  assent  of  the  car- 
rier's servants.*'*  ISTor  is  a  passenger  guilty  of  negligence  in  riding 
upon  the  step  of  a  street  car  while  it  is  in  motion,  while  waiting  for 
it  to  come  to  a  stop  after  he  has  signaled  the  driver  so  to  do.*'^  It 
seems  quite  unnecessary  to  add  that  the  fact  that  the  passenger  is 
standing  on  the  running  board  of  the  car,  where  passengers  are  ac- 
customed to  ride,  does  not  absolve  the  company  from  its  duty  to 
him,  although  his  position  is  unsafe,  and  although  it  may  be  deemed 


«=>  Elliott  v.  Newport  St.  R.  Co., 
18  R.I.  707;  s.  c.  23  L.  R.A.  208;  28 
Atl.  Rep.  338 ;  Faris  v.  Brooklyn  City 
R.  Co.,  61  N.  Y.  Supp.  670;  Wood  v. 
Brooklyn  City  R.  Co.,  5  App.  Div. 
(N.  Y.)  492;  s.  c.  38  N.  Y.  Supp. 
1077  (car  so  crowded  that  passen- 
ger could  not  obtain  a  seat) ;  Brain- 
ard  v.  Nassau  Elec.  R.  Co.,  61  N.  Y. 
Supp.  74;  s.  c.  44  App.  Div.  (N.  Y.) 
613  (passenger  who  had  surrendered 
his  seat  to  a  woman  and  stood  on 
running  board  of  car  thrown  off  and 
injured  by  a  sudden  jerk  of  the  car) ; 
Coleman  v.  Second  Ave.  R.  Co.,  41 
Hun  (N.  Y.)  380  (passenger  moving 
along  the  running  board  to  obtain  a 
new  seat  in  place  of  one  from  which 
the  servants  of  the  company  had 
permitted  him  to  be  crowded,  and 
injured  by  coming  in  contact  with 
an  iron  column  supporting  an  ele- 
vated railroad);  City  R.  Co.  v.  Lee, 
50  N.  J.  L.  435;  s.  c.  13  Cent.  Rep. 
273;  7  Am.  St.  Rep.  798;  14  Atl.  Rep. 
883;  Hassen  v.  Nassau  Elec.  R.  Co., 
34  App.  Div.  (N.  Y.)  71;  s.  c.  53  N.  Y. 
Supp.  1069;  Dixon  v.  Brooklyn  &c.  R. 
Co.,  100  N.  Y.  170;  s.  c.  1  Cent.  Rep. 
293;  Henderson  v.  Nassau  Elec.  R. 
Co.,  61  N.  Y.  Supp.  690;  Pomaski  v. 
Grant,  119  Mich.  675;  Citizens'  St. 
R.  Co.  V.  Hoffbauer,  23  Ind.  App. 
614;  s.  c.  56  N.  E.  Rep.  54;  Harbison 
V.  Metropolitan  R.  Co.,  9  App.  (D. 
C.)  60;  s.  c.  24  Wash.  L.  Rep.  438; 
Topeka  City  R.  Co.  v.  Higgs,  38 
Kan.  375;  s.  c.  16  Pac.  Rep.  667; 
Sweeny  v.  Kansas  City  Cable  R.  Co., 
150  Mo.  385;  s.  c.  51  S.  W.  Rep.  682; 
West  Chicago  St.  R.  Co.  v.  McNulty, 
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64  111.  App.  549;  s.  c.  1  Chic.  L.  J. 
Wkly.  373;  West  Chicago  St.  R.  Co. 
v.  Marks,  82  111.  App.  185  (car  over- 
crowded); West  Chicago  St.  R.  Co. 
V.  Stiver,  69  111.  App.  625;  Geitz  v. 
Milwaukee  City  R.  Co.,  72  Wis.  307; 
Medler  v.  Atlantic  Ave.  R.  Co.,  126 
N.  Y.  669;  s.  c.  36  N.  Y.  St.  Rep.  89 
(mem.);  Willmott  v.  Corrigan&c.  St. 
R.  Co.,  106  Mo.  535;  Herdt  v.  Roch- 
ester City  &c.  R.  Co.,  48  N.  Y.  St 
Rep.  46;  Bruno  v.  Brooklyn  City  R. 
Co.,  5  Misc.  (N.  Y.)  327;  Kinkade  v. 
Atlantic  Ave.  R.  Co.,  9  Misc.  (N.  Y.) 
273;  Pray  v.  Omaha  St.  R.  Co.,  44 
Neb.  167;  McGrath  v.  Brooklyn  &c. 
R.  Co.,  87  Hun  (N.  Y.)  310;  Wilde  v. 
Lynn  &c.  R.  Co.,  163  Mass.  533;  Sey- 
mour v.  Citizens'  R.  Co.,  114  Mo. 
266;  s.  c.  21  S.  W.  Rep.  739;  Elliott 
V.  Newport  St.  R.  Co.,  18  R.  I.  707; 
s.  c.  31  Atl.  Rep.  694;  23  L.  R.  A. 
208. 

"^  Elliott  V.  Newport  Street  R.  Co., 
18  R.  I.  707;  s.  c.  23  L.  R.  A.  208; 
28  Atl.  Rep.  338. 

■*=»  Medler  v.  Atlantic  Ave.  R.  Co., 
36  N.  Y.  St.  Rep.  89;  s.  c.  aff'd  126  N. 
Y.  669.  But  it  has  been  held  that 
one  who  stands  upon  the  platform 
step  running  along  the  side  of  a 
street  car,  after  observing  a  truck 
standing  in  the  street  a  short  dis- 
tance ahead  of  the  car,  is  guilty  of 
such  contributory  negligence  as  will 
prevent  a  recovery  for  an  injury 
caused  by  his  coming  in  contact 
therewith:  Littmann  v.  Dry-Dock 
&c.  R.  Co.,  6  Misc.  (N.  Y.)  34;  s.  c. 
55  N.  Y.  St.  Rep.  514;  25  N.  Y.  Supp. 
1002. 
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negligent  for  him  to  take  such  a  position.*"'  For  example,  if  a  pas- 
senger so  riding  is  struck  by  a  derrick,  which  has  been  left  standing 
in  the  street  in  dangerous  proximity  to  the  street  car  track,  where  the 
track  was  moved  toward  the  derrick  on  the  morning  of  the  accident, 
so  that  the  company  knew,  or  was  under  the  duty  of  knowing  of  its 
dangerous  proximity,  but  nevertheless  permitted  passengers  to  stand 
on  the  side  steps  of  its  cars  without  warning, — the  question  of  the 
negligence  of  the  company  will  be  for  the  jury.*"' 

§  3579.  Further  of  Riding  on  the  Side  Step  or  Running  Board.*'^ — 

Such  being  the  duty  of  the  company  toward  its  passenger  so  riding, 
it  follows,  on  a  principle  already  explained,*^'  that  the  passenger 
may  lawfully  act  on  the  assumption  that  the  company  will  perform 
that  duty  until  admonished  to  the  contrary.  He  is  not  negligent  as 
matter  of  law  because  he  does  not  anticipate  that  some  possible  dan- 
ger will  befall  him  while  so  riding;  nor  because  he  is  not  sufficiently 
alert  to  hear  warnings  against  trolley  poles,  the  proximity  of  which 
to  the  track  is  unknown  to  him.**"  It  also  follows  as  a  necessary 
conclusion  that  where  a  passenger  has  been  obliged  to  ride  on  the 
running  board  on  account  of  the  crowded  condition  of  the  car,  and 
has  ridden  there  for  some  distance,  without  changing  his  position,  but 
is  finally  thrown  off  by  a  sudden  and  violent  jerk  of  the  car,  this  will 
Justify  a  finding  that  his  fall  was  due  to  negligence  in  the  operation 
of  the  car.**^     It  has  been  held  that  a  passenger  so  riding  is  guilty 

'"  Sweeny  v.  Kansas  dity  Cable  R.  passenger  thus  riding  came  about  by 

Co.,  150  Mo.  385;  s.  c.  51  S.  W.  Rep.  his  being  brought  into  contact  with 

682;  Vol.  I,  §  232,  et  seq.;  Vol.  II,  the  trolley  pole  standing  near  the 

§§  1597,  1997;  ante,  §  2923.  track,  it  was  held  that  evidence  that 

"'  Seymour  v.  Citizens'  R.  Co.,  114  the  usual  and  ordinary  use  of  the 

Mo.  266;  s.  c.  21  S.  W.  Rep.  739.  running  board   was  for  passengers 

"°  This  section  is  cited  in  §§  2565,  to  go  from  one  part  of  the  car  to 

3600.  another,   was   admissible,   since   the 

""Vol.    I,    §§  190,    191;    Vol.    II,  knowledge  of  the  defendant  of  the 

§§  1448,     1601,     1612,     1613,     1965;  use  of  the  running  board  was  ma- 

ante,  §§  2930,  2987,  3057,  3087,  3563.  terial  in   determining  the  question 

"°  Elliott  V.  Newport  St.  R.  Co.,  18  of  the  contributory  negligence  of 
R.  I.  707;  s.  c.  31  Atl.  Rep.  694;  23  the  passenger:  Citizens'  St.  R.  Co. 
L.  R.  A.  208.  For  a  case  where  the  v.  Hoffbauer,  23  Ind.  App.  614;  s.  c. 
passenger  was  struck  by  a  trolley  56  N.  E.  Rep.  54.  For  the  same  rea- 
pole  after  discovering  that  the  car  son  the  refusal  of  an  instruction 
had  taken  the  wrong  track,  and  was  proper,  which  left  out  of  con- 
while  stepping  forward  from  his  sideration  the  general  use  of  the 
seat  along  the  running  board  to  get  running  board,  as  above  stated, 
a  transfer,  and  having  no  warning  which  was  shown  by  the  evidence  in 
of  the  danger,  where  the  law  ap-  the  case:  Citizens'  St.  R.  Co.  v. 
peared  to  be  on  his  side, — see  Citi-  Hofflbauer,  supra.  For  an  instruc- 
zens'  St.  R.  Co.  v.  Hoffbauer,  23  tion  in  a  case  where  a  passenger 
Ind.  App.  614;  s.  c.  56  N.  B.  Rep.  54.  thus  riding  was  injured  by  the  fact 

'"  Brainard  v.  Nassau  Elec.  R.  Co.,  of  the  handle  bar,  to  which  he  was 

61  N.  Y.  Supp.  74;  s.  c.  44  App.  Div.  holding,  being  pulled  away  from  the 

(N.  Y.)613.    "Where  the  injury  to  the  post  to  which  it  was  screwed,  em- 
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of  contributory  negligence  as  matter  of  law  who  swings  his  body  out 
a  distance  of  one  foot  and  six  inches  from  the  outer  edge  of  the 
footboard,  so  as  to  bring  it  in  contact  with  a  pole,  where  he  is  familiar 
with  the  surroundings,  although  there  is  no  room  inside  the  car.**^ 
But  a  passenger  so  riding  is  not  conclusively  imputable  with  negli- 
gence because  he  fails  to  jump  from  the  car  when  he  sees  that  he  is 
about  to  be  brought  in  contact  with  the  hub  of  a  wagon,  which  scrapes 
along  the  running  board,  although  Jumping  in  fact  would  have  been 
the  safer  course.*^'  One  court  has  also  held,  and  upon  the  most 
obvious  grounds,  that  it  is  the  duty  of  a  railway  company,  operating 
its  cars  by  means  of  an  overhead  wire  or  trolley  supported  by  poles, 
not  to  erect  its  poles  so  near  to  the  sides  of  its  cars  that  passengers 
so  riding  can  come  in  contact  with  them  in  consequence  of  slight 
movements  of  their  bodies, — ^holding  the  company  liable  for  an  injury 
to  a  passenger  received  in  this  way.***  Another  court,  overlooking 
the  high  degree  of  care  which  the  law  puts  upon  carriers  of  passen- 
gers, including  street  railway  companies,**^  has  held  that  it  is  not 
negligence  on  the  part  of  a  conductor  of  an  open  street  car  not  to 
wani  a  passenger  standing  on  the  platform  of  any  possible  danger 
of  being  struck  by  a  passing  car,  where  the  distance  between  the 
parallel  tracks  is  such  that  no  accident  from  that  cause  has  occurred 
in  the  twenty  years'  use  of  open  cars  on  such  tracks.**' 

bracing  the  proposHion  that  if  the  footboard  of  the  car  while  it  was 

handle  bar  was  constructed  merely  running  at  its  usual  speed,  he  was 

to  aid  the  passengers  in  boarding  guilty    of    contributory    negligence, 

and  alighting,  and  was  firm  enough  unless   he   was   a   passenger;    since 

for  that  purpose,  but  was  wrenched  his  status  as  a  passenger  could  not 

from  its  fastenings  by  the  act  of  the  affect  the  question  of  his  pegligence: 

passenger     in     swinging     outward  Raming  v.  Metropolitan  St.  R.  Co., 

from    the    car,    the    passenger    was  157  Mo.  477;  s.  c.  57  S.  W.  Rep.  268. 

guilty    of    contributory    negligence,  "<  Elliott  v.  Newport  Street  R.  Co., 

which    instruction    was    held    suffi-  18  R.  I.  707;   s.  c.  23  L.  R.  A.  208; 

ciently  favorable  to  the  company, —  28  Atl.  Rep.  338. 

see  Brightwood  &c.  R.  Co.  v.  Carter,  ""  Ante,    §  3475.      Compare    ante, 

12  App.   (D.  C.)  155;   s.  c.  26  Wash.  §  2722,  et  seq. 

L.  Rep.  87.  **■  Craighead   v.   Brooklyn   &c.   R. 

*"  Sibley   v.   New   Orleans   &c.   R.  Co.,  123  N.  Y.  39l;  s.  c.  25  N.  E.  Rep. 

Co.,  49  La.  An.  588;   s.  c.  21  South.  387.    There  is  a  decision  of  the  New 

Rep.  850.  York  City  Court,  to  the  effect  that  a 

"=  West  Chicago  St.  R.  Co.  v.  Mc-  street     railway     company     is     not 

Nulty,  64  111.  App.  549.     In  a  case  chargeable  with  negligence  by  rea- 

where  a  newsboy  who  had  boarded  son  of  the  existence  of  an  elevated 

a   car  to   sell   papers,   without  per-  railroad  column  at  the  side  of,  and 

mission,  and  who  was  hence  not  a  near  its  track,  by  means  of  which  a 

passenger,    was    injured   by    falling  passenger    is    injured     in    passing 

from  the  car  in  the  act  of  dodging  a  along  the  side  step  of  an  open  car 

blow   leveled   at   him   by   the   grip-  for  the  purpose  of  reaching  a  vacant 

man    for    the    purpose    of    ejecting  seat:    Vroman  v.  Houston  &c.  Ferry 

him,  where  the  case  was  tried  on  R.  Co.,  7  Misc.  (N.  Y.)  234;  s.  c.  58  N. 

the  theory  that  he  was  a  passenger,  Y.  St.  Rep.  23;  27  N.  Y.  Supp.  257;  s. 

it   was   held   error   to   instruct   the  c.  aff'd  27  N.  Y.  Supp.  1128.  Notwith- 

jury  that  if  he  was  riding  on  the  standing  the   exact  degree   of   care 
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§  3580.  When  Contribntory  Negligence  Imputed  to  Passenger  Rid- 
ing on  Side  Step  or  Running  Board."^ — The  situation  of  a  passenger 
when  standing  on  the  side  step  or  running  board  of  an  open 
street  car,  holding  on  to  the  handle  bar,  is  not  of  such  obvious  dan- 
ger that  it  is  a  sound  view  that  a  passenger  who  rides  in  that  position 
unnecessarily,  knowing  that  there  is  standing  room  inside  the  car, 
assumes  the  increased  risk  of  such  a  voluntary  exposure  of  his  per- 
son to  danger.**'  For  instance,  contributory  negligence  has  been 
ascribed  to  a  passenger  who,  knowing  that  a  wagon  is  standing  in 
the  street  twenty  feet  away,  and  that  the  street  car  is  approaching  it, 
gets  upon  the  running  board  of  the  car,  and  stands  on  the  same, 
when  he  might  have  entered  the  car,  in  consequence  of  which  act  he 
is  brought  into  contact  with  the  wagon,  and  injured  ;**°  to  a  passen- 
ger who  mounted  the  running  board  of  a  summer  car,  on  the  wrong 
side  of  the  car,  with  the  barrier  before  him,  so  that  he  could  not  enter 
the  car  until  the  barrier  was  raised,  and  who  in  that  position  was 
struck  by  another  car  on  a  parallel  track,  although  the  conductor  and 
motorman  were  about  to  raise  the  barrier  to  let  him  into  the  car;*^* 
to  a  passenger  who  elected  to  ride  on  the  running  board  of  a  summer 
car,  and,  in  that  position,  leaned  backward  so  as  to  strike  his  head 
against  an  electric  light  pole,  which  stood  fifteen  inches  from  the 
external  line  of  the  running  board  ;*^^  to  a  passenger  who  persisted 
in  so  riding,  and  refused  to  step  upon  the  platform  at  the  invitation 
of  the  conductor,  and,  in  this  position  struck  his  head  against  a  trolley 
pole,  which  had  been  necessarily  placed  near  the  track,  where  the 
street  railway  had  been  built  along  a  causeway, — with  the  conclusion 
that  his  contributory  negligence  precluded  him  from  recovering  more 
than  nominal  damages  after  the  default.*^^ 

which  the  law  puts  upon  every  com-  1  Pa.  Adv.  R.  644;  affirming  s.  c.  1 

men  carrier  of  passengers  in  respect  Pa.  DIst.  Rep.  197. 

of  the  safe  construction  of  its  ve-  "'This  section  is  cited  in  §  3585. 

hide,  another  court  has  held  that  ^^  Brightwood  &c.  R.  Co.  V.  Carter, 

the    contingency   that   a   passenger  12  App.  (D.  C.)  155;  s.  c.  26  Wash. 

will  attempt  to  use  an  upright  board  L.  Rep.  87. 

four  inches  high  resting  upon  a  step  "» Caspers  v.  Dry  Dock  &c.  R.  Co., 

running  along  the  side  of  an  open  22  App.  Div.  (N.  Y.)  156;  s.  c.  47  N. 

street   car,   as   a   second    step,   and  Y.  Supp.  961. 

that  his  foot  will  slip  through  an  «°Malpass  v.   Hestonville   &c.   R. 

opening  of  three  and  three-fourths  Co.,  189  Pa.  St.  599;  s.  c.  42  Atl.  Rep. 

inches  between  it  and  the  floor  of  291;  5  Am.  Neg.  Rep.  471. 

the  car,  and  cause  his  fall, — is  so  «'  Sibley  v.  New  Orleans  City  &c. 

remote  as  not  to  render  a  street  car  R.  Co.,  49  La.  An.  588. 

company  liable  to  a  passenger  so  in-  -"^^  Nugent  v.  Fair  Haven  &c.  R.  Co., 

jured,    on   the   ground   that   it   was  73  Conn.  139;  s.  c.  46  Atl.  Rep.  875. 

negligent  in  the  mode  of  construct-  There  is  a  doubtful  holding  to  the  ef- 

ing  the  car:     Keller  v.  Hestonville  feet  that  a  passenger  on  a  street  car, 

&c.  R.  Co.,  149  Pa.  St.   65;    s.  c.  24  informed  by  the  conductor  that  he 

Atl.  Rep.  159;  30  W.  N.  C.  (Pa.)  416;  must  obtain  a  transfer  from  the  con- 
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§  3581,  Biding  with  Arm  out  of  Street  Car  Window. — While  there 
is  a  difference  of  opinion  as  to  whether  a  passenger  upon  a  steam 
railway  train  is  guilty  of  negligence  as  a  matter  of  law  in  riding  with 
his  arm  projecting  from  the  car  window/^^  this  has  never  been  as- 
serted of  a  passenger  upon  a  street  railway  in  a  similar  position.  It 
is  evident  that  there  is  not  the  same  reason  for  the  rule.  "The  cars 
of  a  horse  railway  have  not  the  same  right  to  the  use  of  the  track  over 
which  they  travel,  do  not  run  at  the  same  speed,  are  not  attended 
with  the  same  danger,  and  are  not  so  difficult  to  check  quickly  and 
suddenly,  as  those  of  an  ordinary  railroad  corporation."*^*  There- 
fore, each  case  must  stand  upon  its  own  facts;  and  what  is  or  is  not 
ordinary  prudence  as  to  the  position  which  one  assumes  when  sitting 
at  an  open  window  of  a  street  car  running  upon  rails,  and  drawn  by 
horses  under  the  charge  of  a  driver,  is  not  to  be  determined  by  any 
arbitrary  rule;*^^  but  the  question  whether  a  passenger  is  imputable 
with  negligence  because  of  thrusting  his  arm  out  of  the  window  of 
a  street  car,  ordinarily  presents  a  question  of  fact  for  a  jury.*^^  It 
was  so  held  where  a  passenger,  on  taking  his  seat  in  a  street  car, 
rested  his  hand  partly  outside  on  the  sill  of  an  open  window,  and  it 
was  immediately  struck  by  some  upright  sewer  planks,  standing 
close  to  the  car;*^'  where  a  passenger  in  a  street  car  sat  with  his 
elbow  a  few  inches  out  of  the  window,  and,  while  the  car  was  round- 
ing a  curve,  his  elbow  was  struck  by  another  car  of  the  same  com- 
pany coming  the  other  way  on  the  other  track  ;*^*  where  a  passen- 
ger took  his  seat  beside  an  open  window,  reading,  with  his  elbow  rest- 
ing on  the  sill,  and  it  was  struck  by  another  car  of  the  same  com- 
pany passing   on  a  switch  ;*^^   and,   for   stronger   reasons,   where   a 

ductor  of  a  rear  car  if  he  does  not  ■■='  Miller  v.  St.  Louis  R.  Co.,  5  Mo. 

wish  to  pay  another  fare,  and  who  is  App.  471. 

told  by  the  latter  to  come  after  the  "°  Francis  v.  New  York  Steam 
transfer  just  as  the  train  starts,  is  Co.,  114  N.  Y.  380;  s.  c.  23  N.  Y.  St. 
not  justified  in  attempting  to  pass  Rep.  543;  6  Rail.  &  Corp.  L.  J.  362; 
from  one  footboard  to  another  while  21  N.  E.  Rep.  988;  Summers  v.  Cres- 
the  train  is  in  motion,  and  that  if  he  cent  City  R.  Co.,  34  La.  An.  139;  s.  c. 
slips  and  falls  because  of  the  ordi-  44  Am.  Rep.  419;  Tucker  v.  Buffalo 
nary  vibration  or  his  failure  to  get  a  R.  Co.,  65  N.  Y.  Supp.  989;  s.  c.  53 
firm  foothold  or  grasp,  his  negli-  App.  Div.  (N.  Y.)  571;  Dahlberg  v. 
gence  will  bar  a  recovery:  Eickhofv.  Minneapolis  St.  R.  Co.,  32  Minn. 
Chicago  &o.  R.  Co.,  77  111.  App.  196.  404;  s.  c.  50  Am.  Rep.  585;  German- 
Riding  on  steps  or  footboard  of  town  &c.  R.  Co.  v.  Brophy,  105  Pa. 
street  car,     when  not  negligence, —  St.  38. 

see  Francisco  v.  Troy  &c.  R.  Co.,  78  *"  Dahlberg  v.  Minneapolis  St.  R. 

Hun   (N.  Y.)  13;   when  is,  see  Litt-  Co.,  32  Minn.  404;  s.  c.  50  Am.  Rep. 

mann  v.  Dry  Dock  &c.  R.  Co.,  6  Misc.  585. 

(N.  Y.)  34;  Tanner  V.  Buffalo  R.  Co.,  «»  Summers   v.    Crescent    City    R. 

72  Hun  (N.  Y.)  465.  Co.,  34  La.  An.  139;  s.  c.  44  Am.  Rep. 

'''Ante,  §  2972,  et  seq.  419. 

*"  Lynam    v.    Union    R.    Co.,    114  ""  Tucker  v.  Buffalo  R.  Co.,  65  N. 

Mass.  83,  88.  Y.  Supp.  989;  s.  c.  53  App.  Dlv.  (N. 


Y.)  571. 
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passenger  rested  his  arm  upon  the  window  sill,  but  within  the  external 
line  of  the  car,  and  the  car  collided  with  another  car,  on  a  parallel 
track,  while  going  around  a  curve,  throwing  the  passenger's  arm  out 
of  the  window  and  injuring  it.''^" 

§  3582.  Putting  Head  out  of  Street  Car  Window. — Contributory 
negligence  as  matter  of  law  has  been  imputed  to  the  act  of  a  passen- 
ger who  deliberately  leans  out  beyond  the  side  of  the  car,  with  his 
face  turned  to  the  rear,  so  that  his  head  comes  in  contact  with  a  post, 
which  he  would  have  seen  if  he  had  been  looking  toward  the  front.*" 

§  3583.  Biding  in  Other  Positions  on  Street  Cars. — It  is  scarcely 
necessary  to  say  that  it  is  not  negligence  as  matter  of  law  for  a  pas- 
senger to  ride  upon  a  seat  provided  for  passengers  on  the  grip  car 
of  a  cable  railway,  instead  of  taking  a  seat  inside  the  "trailer  ;"*'^^ 
nor  for  a  passenger  to  ride  standing  up  in  the  aisle  of  a  street  car, 
where  this  is  the  usual  manner  of  riding  when  the  seats  are  filled,  and 
where  the  conductor  permits  passengers  to  ride  in  this  way;*"^  nor 
for  a  passenger  to  stand  in  a  crowded  open  street  car,  between  the 
seats,  where  the  conductor  makes  no  objection,  and  the  passenger 
is  injured  by  being  thrown  from  the  car  while  rounding  a  curve;*"* 
nor  for  a  mother  in  charge  of  her  child,  to  allow  the  child  to  sit  at 
the  end  of  the  seat  in  an  open  car,  having  a  rail  eighteen  inches  from 
the  floor,  where  the  child  falls  from  the  car  through  the  opening  be- 
tween the  rail  and  the  floor  and  is  injured  ;*''°  nor  for  a  passenger, 
preparing  to  alight,  to  assume  that  the  car  will  stop  before  rounding  a 
curve,  where  he  is  thrown  from  it  and  injured  by  striking  the  curve 
at  a  high  rate  of  speed,  holding  some  parcels  in  one  hand,  and  at- 
tempting to  grasp  the  hand  rail  with  the  other  ;*""  nor  for  a  passenger 
to  give  up  his  seat  to  a  woman  who,  on  account  of  a  hurt,  is  not  able 
to  stand,  and  to  go  to  the  rear  platform,  although  the  car  is  very 
much  crowded,  from  which  he  is  pushed  off  and  injured  by  the  surg- 
ing of  the  crowd  ;*°^  nor  for  a  passenger,  riding  on  the  running  board 

""  Germantown  &c.  R.  Co.  v.  Bro-  "'  Metropolitan  R.  Co.  v.  Falvey, 

phy,  105  Pa.  St.  38.  5  App.  (D.  C.)  176;  s.  c.  23  Wash.  L. 

«'  Cummings  v.  Worcester  &c.  St.  Rep.  53. 

R.  Co.,  166  Mass.  220;  s.  c.  5  Am.  &  *""  Babcock  v.  Los  Angeles  Trac- 

Eng.  Rail.  Cas.  (N.  S.)  389;  44  N.  E.  tion  Co.,  128  Cal.  173;  s.  c.  60  Pac. 

Rep.  126.  Rep.  780. 

*^  Hawkins  v.  Front  Street  &c.  R.  ""  Lehr  v.  Steinway  &c.  R.  Co.,  118 

Co.,  3  Wash.  592;   s.  c.  28  Pac.  Rep.  N.  Y.  556;  s.  c.  23  N.  E.  Rep.  889;  30 

1021.  N.    Y.    St.    Rep.    1.    The    question 

*"  Griffith  V.  Utica  &c.  R.  Co.,  63  whether  the  company  was  guilty  of 
Hun  (N.  Y.)  626;  s.  c.  43  N.  Y.  St.  negligence  in  carrying  so  many  pas- 
Rep.  835;  17  N.  Y.  Supp.  692.  sengers,  was  also  held  to  be  a  proper 

•"Lapointe  v.   Middlesex  R.   Co.,  question    for    the    jury:     Lehr    v, 

144  Mass.  18.  Steinway  &c.  R.  Co.,  supra. 

VOL.  3  THOMP.  NEG. — 60  945 


3  Thomp.  Neg.]         carriers  of  passengers. 

at  the  side  of  the  car,  to  fail  to  jump  from  the  car  on  discovering  the 
danger  of  being  brought  into  contact  with  the  hub  of  a  wagon  on  the 
street,  although  jumping  would  have  been  in  point  of  fact  the  safer 
course  ;^^*  nor  for  a  passenger,  riding  on  the  rear  platform  of  a 
crowded  car,  to  lean  back  against  the  dasher,  so  that  he  is  struck  and 
injured  by  the  pole  of  a  car  following  it;*°°  nor  for  a  female  passen- 
ger to  stand  in  the  aisle  of  an  electric  car,  and  support  herself  by 
hanging  to  an  overhead  strap,  where  there  are  no  vacant  seats  in  the 
car  when  she  enters  it.*^° 

§  3584.  Instances  where  Contributory  Negligence  was  Imputed 
to  the  Act  of  Riding  in  Unsafe  Positions. — Contributory  negligence 
as  matter  of  law  has  been  imputed  to  the  act  of  riding  on  the  bumper 
of  an  electric  car,  without  the  knowledge  of  the  conductor,  where 
the  passenger  is  injured  by  another  car  striking  the  one  on  which  he 
is  riding, — and  this  is  true,  although  the  car  is  so  crowded  that 
there  is  no  standing  room,  either  in  the  car  or  on  the  platform;*'^ 
to  the  act  of  a  passenger  who,  against  the  remonstrance  of  the  driver, 
who  told  him  that  the  position  was  unsafe  and  against  the  rules  of 
the  company,  notices  of  which  rules  were  posted  up  within  view  of 
the  passenger,  persisted  in  riding,  seated  upon  the  platform,  with  his 
feet  on  the  step,  in  which  position  he  fell,  and  was  injured  ;*^^  to  the 
act  of  a  female  passenger  in  riding  standing  up  in  an  open  electric 
car  at  the  end  of  the  seat,  with  a  market  basket  on  her  arm,  while  it 
was  in  moderate  motion  and  under  control,  where  she  had  been 
warned  to  resume  her  seat,  but  did  not  do  so,  and  fell  and  was 
injured,  although  the  car  had  shortly  before  been  moving  very 
rapidly,  and  had  collided  with  another  car.*^^  While  a  pas- 
senger is  not  imputable  with  negligence  in  taking  the  end  seat,  or 
the  seat  next  to  the  outside  of  the  car,  yet  if  it  is  a  cable  car,  so 

™West  Chicago  St.  R.  Co.  v.  Mc-  delphia  &c.  R.  Co.,  11  Phila.   (Pa.) 

Nulty,  64  111.  App.  549.  345. 

469  Thirteenth  &c.  R.  Co.  v.  Bou-  *"Bard  v.  Pennsylvania  Traction 

drou,  92  Pa.   St.  475;    s.  c.  37  Am.  Co.,  176 'Pa.  St.  97;  s.  c.  34  Atl.  Rep. 

Rep.  707.  953. 

""Grotsch  V.  Steinway  R.  Co.,  19  ™  "Wills  v.  Lynn  &c.  R.  Co.,  129 

App.  Div.  (N.  Y.)  130;  s.  c.  45  N.  Y.  Mass.  351. 

Supp.  1075.  On  the  other  hand,  it  has  "^  Jackson  v.  Philadelphia  Trac- 
heen  held  that  a  woman  in  a  crowd-  tion  Co.,  182  Pa.  St.  104;  s.  c.  37  Atl. 
ed  street  car,  who  Is  obliged  to  stand  Rep.  827.  The  court  held  that  there 
because  the  seats  are  all  full,  is  was  no  negligence  on  the  part  of  the 
bound  to  hold  on  to  the  straps  sus-  defendant,  and  that  the  injuries  sus- 
pended from  the  roof  of  the  car,  she  talned  by  the  plaintiff  were  caused 
being  governed  by  the  same  rule  by  her  unnecessary  act  of  getting  up 
which  governs  male  passengers  in  and  standing,  instead  of  remaining 
like  cases:     Whipple  v.  West  Phila-  in  her  seat;  and  a  judgment  for  the 


plaintiff  was  reversed. 
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that  it  can  not  diminish  its  speed  when  it  goes  around  a  curve,  but 
must  maintain  the  speed  of  the  cable  to  which  it  is  attached,  and 
by  which  it  is  drawn,  the  passenger  mast  take  that  fact  into  consid- 
eration, and  use  every  reasonable  precaution  to  avoid  being  thrown 
off  by  the  centrifugal  motion  of  rounding  the  curve.  If,  in  such  a 
case,  there  is  no  defect  in  the  construction  of  the  road,  the  car  or  its 
appliances,  and  no  negligence  on  the  part  of  the  employes  of  the 
company,  and  it  is  shown  that  in  rounding  the  curve,  the  car  must 
necessarily  go  at  the  speed  of  the  rope,  and  that  the  jerking  motion 
is  incidental  to  the  operation  of  the  car,  and  that  no  better  method 
has  been  discovered,  the  company  will  be  exonerated  from  liability, 
and  a  judgment  in  favor  of  the  injured  passenger  reversed."'* 

§  3585.  Boarding  and  Riding  upon  Overcrowded  Car. — The  writer 
has  not  discovered  any  case  in  which  contributory  negligence  has  been 
ascribed  to  a  person,  as  matter  of  law,  from  the  mere  fact  of  boarding 
a  street  car  when  it  is  overcrowded,  provided  the  car  has  stopped  in 
compliance  with  his  signal  to  receive  him  on  board.  The  cases  which 
speak  upon  the  subject  turn  rather  upon  the  question  of  the  negli- 
gence of  the  passenger  in  riding  in  a  particular  place  on  the  car,  by 
reason  of  the  car  being  overcrowded, — as,  for  example,  on  the  running 
board j'"^  or  on  the  rear  platform;*'"  or  even  riding  on  the  step  of 
the  front  platform,  where  there  are  already  two  passengers,  and 
holding  on  to  the  hand  rail  at  the  side.*"  In  such  a  case,  if  the 
passenger,  while  on  the  running  board  and  facing  inward,  looking  for 
a  seat,  is  struck  by  a  van  on  the  street  ;*''  or  is ,  struck  by  a  post 
standing  so  near  the  ear  on  a  viaduct,  as  to  come  in  contact  with  a 
passenger  so  riding,  who  does  not  incline  his  body  inward;*'*  or 
even  while  riding  on  the  rear  platform  ;*'°  or  even  on  the  steps  of  the 
front  platform,  where  two  other  passengers  are  standing,  and  he  is 
thrown  off  by  the  motion  made  by  the  car  in  rounding  a  curve,*'^ — 
he  will  not  necessarily  be  precluded  by  his  contributory  negligence 
from  recovering  damages,  but  it  will  be  a  question  for  the  jury. 

*"  Hite  V.  Metropolitan  St.  R.  Co.,  "'  Henderson  v.  Nassau  Elec.  R. 

130  Mo.  132;  s.  c.  31  S.  W.  Rep.  262.  Co.,  61  N.  Y.  Supp.  690. 

""Ante,    §    3580;     Henderson    v.  ""West    Chicago    St.    R.    Co.    v. 

Nassau  Elec.  R.  Co.,  61  N.  Y.  Supp.  Marks,  82  111.  App.  185. 

690;    West   Chicago   St.    R.    Co.   v.  *"  Adams   v.    Washington   &c.    R. 

Marks,  82  111.  App.  185.  Co.,  9  App.  (D.  C.)  26;  s.  c.  24  Wash. 

""Ante,    §    3577;    Reber   v.   Pitts-  L.   Rep.    364;    Reber  v.   Pittsburgh 

burgh  &c.  Traction  Co.,  179  Pa.  St.  &c.  Traction  Co.,  179  Pa.  St.   339; 

339;  s.  c.  36  Atl.  Rep.  245;  Adams  v.  s.  c.  36  Atl.  Rep.  245. 

Washington  &c.  R.  Co.,  9  App.   (D.  '"  Germantown    Pass.    R.    Co.    v. 

C.)  26;  s.  c.  24  Wash.  L.  Rep.  364.  Walling,  97  Pa.  St.  55;  s.  c.  37  Am. 

♦"  Germantown    Pass.    R.    Co.    v.  Rep.  711,  note. 
Walling,  97  Pa.  St.  55;  s.  c.  37  Am. 
Rep.  711,  note. 
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§  3586.  Instructions  on  the  ftuestion  of  Contributory  Negligence 
of  Street  Railway  Passengers. — An  instruction  tendered  by  the  de- 
fendant to  the  efiEect  that  if  a  passenger  on  a  street  car,  when  injured, 
was  standing  in  a  dangerous  position,  and  one  that  would  have  ap- 
peared dangerous  to  a  person  in  the  exercise  orf  ordinary  care,  then 
she  contributed  to  her  injury,  was  properly  modified  by  inserting 
the  words  "if  she  could  by  due  care  have  avoided  taking  such  posi- 
tion."*^^  Where  special  prominence  was  given  by  the  evidence  to 
the  proper  use  of  the  hold-straps  by  passengers  on  street  cars,  an 
instruction  was  not  deemed  objectionable  which  called  the  attention 
of  the  jury  to  the  duty  of  the  plaintifE  in  holding  on  to  such  straps, 
where,  under  other  instructions,  the  whole  subject  of  his  conduct  as 
to  this  feature,  as  well  as  to  other  acts  alleged  as  negligence  on  his 
part,  was  properly  submitted  to  them.*^^ 


Subdivision  4.     In  Alighting  from  the  Street  Car. 


Section 

3589.  Injuries     to     passengers     in 

alighting  from  street  cars. 

3590.  Duty  of  street  car  passenger 

to  give  notice  of  his  inten- 
tion to  alight. 

3591.  Passengers   need   not   remain 

seated  until  street  car  is 
stopped. 

3592.  Injuries     received     in     conse- 

quence of  sudden  starting  of 
the  car  while  the  passenger 
is  alighting. 

3593.  Circumstances  from  which  the 

passenger  may  assume  that 
the  car  has  slowed  up  or 
stopped  to  enable  him  to 
alight. 


Section 

3594.  Alighting     from     street     car 

while  in  motion. 

3595.  Circumstances     under     which 

the  act  is  deemed  negligent. 

3596.  Alighting     between     parallel 

tracks. 

3597.  Alighting  at  other  dangerous 

and  improper  places. 

3598.  Getting  on  and  off  street  car 

by  front  platform. 

3599.  Duty  of  female  passenger  to 

gather  up  her  dress  before 
attempting  to  alight. 

3600.  Other    questions    relating    to 

contributory  negligence  of 
street  car  passengers  in- 
jured in  alighting. 

3601.  Other  such  questions. 


§  3589.    Injuries  to  Passengers  in  Alighting  from  Street  Cars.*** — 
The  law  requires  of  a  passenger,  in  alighting  from  a  street  car,  not 


**"  Asbury  v.  Charlotte  Elec.  R.  &c. 
Co.,  125  N.  C.  568;  s.  c.  34  S.  B.  Rep. 
654. 

'^  Dougherty  v.  Missouri  R.  Co., 
97  Mo.  647;  s.  c.  8  S.  W.  Rep.  900; 
15  West.  Rep.  235.  Case  in  which, 
the  action  being  for  injuries  result- 
ing from  being  thrown  from  a  street 
car,  an  instruction  telling  the  jury 
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that  "if  the  plaintiff,  in  the  exercise 
of  reasonable  care,  could  have  pre- 
vented the  accident,"  their  verdict 
should  be  for  the  defendant, — was 
not  deemed  to  present  reversible 
error,  but  was  subject  to  criticism, 
etc.:  Holmes  v.  Ashtabula  Rapid 
Transit  Co.,  10  Ohio  C.  D.  638. 
"*  This  section  is  cited  in  §  3594. 
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the  highest  possible  care  and  caution,*^'  but  only  the  care  of  a  rea- 
sonably prudent  person  ;*^'  but  it  demands  of  the  conductor  of  the  car 
the  care  which  a  skillful  person,  exercising  a  very  high  degree  of 
care,  would  take  under  the  circumstances.^*''  According  to  various 
holdings,  it  is  not  negligence  per  se,  but  a  question  of  negligence 
for  the  jury,  for  a  passenger  to  attempt  to  alight  from  a  street  car, 
without  taking  hold  of  the  railing,  so  as  to  support  himself  in  case 
of  a  sudden  movement  of  the  car;***  for  a  girl  on  a  street  car  who 
has  been  suddenly  taken  ill,  and  who  has  twice  asked  the  conductor 
to  stop  the  car,  to  start  to  the  door  of  the  car  while  it  is  in  motion, 
with  the  purpose  of  seeing  whether  she  can  not  get  some  one  on  the 
street  to  stop  the  car  for  her;**'  for  a  female  passenger  on  a  street 
car  to  stand  in  the  door  of  the  car  in  order  to  alight  quickly,  while 
the  car  is  approaching  the  point  at  which  she  has  notified  the  con- 
ductor that  she  wishes  to  alight, — the  passenger  being  thrown  down 
by  a  sudden  motion  of  the  car;*""  for  a  passenger  to  leave  the  inside 
of  an  electric  street  railway  car  before  it  has  come  to  a  stop,  and 
to  go  upon  the  platform  for  the  purpose  of  awaiting  an  opportunity 
to  alight;*'^  for  a  passenger  to  leave  his  seat  in  a  car  on  a  dummy 
railroad,  and  to  go  down  on  the  lower  step  of  the  back  platform,  as 
the  train  slows  up  for  a  street  crossing  at  which  the  passenger  is  to 
stop,  its  speed  being  about  three  miles  an  hour,  where  he  is  thrown 
down  by  a  sudden  increase  of  speed  ;*'^  for  a  passenger  on  an  electric 
car  to  take  a  position  on  the  steps  of  the  car  preparatory  to  alighting, 
while  the  car  is  moving  slowly;*'^  for  a  woman  to  attempt  to  alight 
from  a  street  car,  on  the  platform  of  which  there  was  ice,  with 
a  child  on  her  left  arm,  and  without  grasping  the  handle  of  the 
dasher,  although  she  tried  to  reach  it  with  her  right  hand,  but  missed 
it  because  another  passenger  was  standing  in  the  way,  with  the  con- 
clusion that  a  compulsory  nonsuit  was  error;*"*  for  a  passenger  who 

""West  Chicago  St.  R.  Co.  v.  Man-  Thalheimer,  59  N.  J.  L.  474;  s.  c.  37 

nlng,  170  111.  417;  s.  c.  48  N.  B.  Rep.  Atl.  Rep.  132. 

958;  9  Am.  &  Eng.  Rail.  Cas.  (N.  S.)  ""  Scott  v.  Bergen  County  Traction 

364;  aff'g  s.  c.  70  111.  App.  239.  Co.,  63  N.  J.  L.  407;  s.  c.  4  Chic.  L.  J. 

"»0r  such  care  as  an  ordinarily  Wkly.  379;  s.  c.  43  Atl.  Rep.  1060. 

careful  and  prudent  person  would  ^"^  Watkins  v.  Birmingham  R.  &c. 

exercise  in  the  like  situation:    West  Co.,  120  Ala.  147;   s.  c.  43  L.  R.  A. 

Chicago    St.    R.    Co.    v.    -Manning,  297;  24  South.  Rep.  392. 

swpra.  ""  Birmingham  R.  &c.  Co.  v.  James, 

*""  Cobb  V.  Lindell  R.  Co.,  149  Mo.  121  Ala.  120;  s.  c.  25  South.  Rep.  847. 

135;  s.  c.  50  S.  W.  Rep.  310.  ""Neslie  v.  Second  &c.  R.  Co.,  113 

«»«Schaefer  v.  Central  &c.  R.  Co.,  Pa.  St.  300;   s.  c.  4  Cent.  Rep.  699. 

61  N.  Y.  Supp.  806.  Compare  Salko  v.  St.  Paul  City  R. 

<'»McCann  v.  Newark  &c.  R.  Co.,  Co.,  67  Minn.  8  (where  it  was  held 

58  N.  J.  L.  642;  s.  c.  33  L.  R.  A.  127;  contributory  negligence  for  the  pas- 

4  Am.  &  Eng.  Rail.  Cas.  (N.  S.)  382;  senger,  in  alighting,  not  to  take  hold 

34  Atl.  Rep.  1052.  of  the  railing  of  the  car  to  steady 

"°  Consolidated    Traction    Co.    v.  or  protect  himself  from  those  jerks 
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has  notified  the  conductor  of  her  desire  to  alight,  to  go  and  stand  for 
a  moment  upon  the  step  of  the  rear  platform,  after  the  conductor 
has  rung  the  bell  for  the  car  to  stop,  with  her  right  hand  hold- 
ing the  rail  while  the  car  is  moving  slowly,  in  which  position  she  is 
thrown  to  the  ground  by  the  sudden  starting  of  the  car;*°^  for  a 
female  passenger,  in  going  to  the  door  to  alight,  to  fail  to  lift  her 
dress  to  avoid  unnecessary  obstacles  in  the  floor  of  the  car;^'"  for  a 
female  passenger  who  has  given  notice  of  her  desire  to  alight  at  a 
certain  crossing,  at  which  the  car  stops,  to  attempt  to  alight  there, 
although  a  heavy  truck  is  in  close  proximity  to  the  car,  so  as  to  pre- 
vent a  recovery  for  injuries  caused  by  a  sudden  start  of  the  car  before 
she  has  alighted,  throwing  her  in  front  of  the  truck;"""  for  a  passen- 
ger to  attempt  to  alight  in  the  usual  way,  although  she  knows  that 
the  car  had  been  stopped,  and  that  a  trapdoor  in  the  floor  of  the 
platform  had  been  raised  a  short  time  before,  where  the  car  has  re- 
sumed its  journey  in  the  interval,  and  no  warning  has  been  given  of 
any  defect  in  the  trapdoor, — ^not  precluding  a  recovery  for  injuries  vis- 
ited upon  her  by  the  collapse  of  the  trapdoor  under  her  weight,  by 
reason  of  its  not  being  properly  secured,  while  she  is  endeavoring  to 
pass  over  it;***  and  also  in  the  cases  noted  in  the  margin.*"' 


of  the  car  which  may  be  anticipated, 
since  every  car  stops  or  starts  with 
more  or  less  of  a  jerk).  That  it  is 
not  negligence  as  matter  of  law  for 
a  passenger,  when  the  car  has 
stopped  to  allow  him  to  alight,  to 
proceed  to  do  so  without  holding 
fast  to  the  handle  of  the  car,  was 
held  in  Martin  v.  Second  Ave.  R. 
Co.,  3  App.  Div.  (N.  Y.)  448;  s.  c.  38 
N.  Y.  Supp.  220;  73  N.  Y.  St.  Rep. 
714. 

«D  Currie  v.  Mendenhall,  77  Minn. 
179;  s.  c.  79  N.  W.  Rep.  677. 

'""Chartrand  v.  Southern  R.  Co., 
57  Mo.  App.  425. 

""  Norton  v.  Third  Ave.  R.  Co.,  26 
App.  Div.  (N.  Y.)  60;  s.  c.  49  N.  Y. 
Supp.  898. 

*'"  Washington  v.  Spokane  St.  R. 
Co.,  13  Wash.  9;  s.  c.  42  Pac.  Rep. 
628. 

"'  Chase  v.  Jamestown  St.  R.  Co., 
38  N.  Y.  St.  Rep.  954;  s.  c.  15  N.  Y. 
Supp.  35  (woman,  in  alighting, 
thrown  down  by  her  dress  catching 
on  a  piece  of  sheet  iron  covering  a 
wheel  which  had  become  loose); 
West  Chicago  St.  R.  Co.  v.  Luka,  72 
111.  App.  60;  s.  c.  30  Chic.  Leg.  News 
82  (passenger  had  the  right  to  as- 
sume, when  the  car  had  stopped  in 
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the  middle  of  the  block,  that  he 
could  alight  in  safety,  and  had  a 
right  to  recover  damages  where  the 
car  was  started  while  he  was  alight- 
ing, throwing  him  down  and  injur- 
ing him) ;  Kohler  v.  West  Side  R. 
Co.,  99  Wis.  33;  s.  c.  74  N.  W.  Rep. 
568  (plaintiff  injured  by  the  sudden 
starting  of  the  car,  of  which  the 
negligence  of  the  conductor  was  the 
proximate  cause).  In  another  case 
a  passenger  on  a  street  car  had  risen 
to  ring  the  bell  for  the  purpose  of 
alighting,  when  a  wagon,  coming  in 
the  opposite  direction  on  the  other 
track,  was  suddenly  turned  off  the 
track  by  its  driver,  so  that  the  ends 
of  the  lumber  with  which  it  was 
loaded  were  thrust  through  the  win- 
dow of  the  car,  striking  the  passen- 
ger in  the  back.  The  driver  of  the 
car,  glancing  back,  saw  the  wagon 
turn,  and  set  his  brake.  The  only 
damage  to  the  car  was  the  breaking 
of  the  window.  Here  a  motion  for 
a  nonsuit  should  have  been  sus- 
tained, as  the  evidence  failed  to 
disclose  any  negligence  on  the  part 
of  the  defendant:  Alexander  v. 
Rochester  &c.  R.  Co.,  38  N.  Y.  St. 
Rep.  254;  rev'g  s.  c.  35  N.  Y.  St.  Rep. 
701. 


STREET    RAILWAY    CARRIERS.  [2d  Ed. 

§  3580.  Duty  of  Street  Car  Passenger  to  Give  Notice  of  his  Inten- 
tion to  Alight. — If  a  passenger  on  a  street  car  attempts  to  alight 
without  notifying  either  the  conductor  or  the  driver,  and  if  they 
neither  know  nor  have  the  means  of  knowing  that  the  passenger  in- 
tends to  get  oif,  or  is  in  the  act  of  getting  ofE,  no  liability  attaches  from 
the  fact  that  the  passenger  was  injured  in  getting  off,  by  reason  of  the 
car  not  stopping,  or  suddenly  and  rapidly  starting  at  the  time  the  pas- 
senger was  making  his  exit.^°°  However,  a  notice  to  the  driver  by 
the  passenger  of  his  desire  to  alight  is  sufficient;  and  the  fact  that 
the  passenger  does  not  notify  the  conductor  will  not  in  itself  charge 
him  with  contributory  negligence,  where  the  passenger  is  injured 
in  getting  off  a  car  by  reason  of  its  not  stopping.^"^  Notice  to  a 
conductor  or  a  gripman  on  a  street  car,  from  the  conduct  of  a  passen- 
ger in  his  immediate  presence  and  sight,  that  such  passenger  wishes 
to  alight  as  soon  as  the  car  comes  to  the  stop  which  a  would-be  pas- 
senger has  signaled  the  train  to  make,  is  the  equivalent  of  an  express 
warning  or  notification  by  the  passenger,  so  as  to  render  the  com- 
pany liable  for  the  sudden  starting  of  the  train  while  such  passen- 
ger is  endeavoring  to  alight.^"^  But  a  negligent  or  willful  refusal 
of  a  conductor  or  driver  to  stop  the  car,  after  being  requested,  will  not 
of  itself  justify  a  passenger  in  getting  off  the  front  platform  of  a  car 
while  it  is  in  motion.^°^  And  if  the  car  has  stopped  or  slackened  up 
to  allow  passengers  to  alight,  it  is  the  duty  of  those  in  charge  of  it  to 
see  and  know  that  no  passenger  is  in  the  act  of  alighting  in  such  a 
situation  as  to  be  endangered  by  starting  the  car  forward,  before  it 
is  so  started.^"*  It  follows  that  if  the  car  is  already  stopped  to  allow 
passengers  to  alight,  or  under  such  circumstances  that  they  may 
reasonably  suppose  that  it  is  stopped  for  that  purpose,  they  need  not 
give  special  notice  to  the  conductor  or  driver  of  their  intention  to 
alight;  but  their  act  of  arising  and  starting  to  the  door  is  sufficient 
evidence  of  that  fact.^°°  Nor  can  it  be  said,  as  a  matter  of  law,  that 
a  passenger  is  bound,  under  all  circumstances,  when  about  to  alight 
from  a  street  car,  to  notify  the  driver  or  conductor  of  that  fact,  in 
order  that  he  may  stop  the  car  for  a  sufficient  time  to  allow  the  pas- 
senger safely  to  alight.^"' 

™  Nichols  V.  Middlesex  R.  Co.,  106  ^'  Cram   v.   Metropolitan   R.    Co., 

Mass.  463;  Cram  v.  Metropolitan  R.  112  Mass.  38. 

Co.,  112  Mass.  38;  Chicago  &c.  R.  Co.  ^Ante,  §  3519;  West  Chicago  St 

V.  Mills,  91  111.  39;  McDonald  v.  Kan-  R.  Co.  v.  Stiver,  69  III.  App.  625. 

sas  City  Cable  R.  Co.,  32  Mo.  App.  ^"^  Metropolitan  R.  Co.  v.  Jones,  1 

70.     But  see  Chicago  City  R.  Co.  v.  App.   (D.  C.)   200   (second  appeal);. 

Mumford,  97  111.  560.  Chicago  &c.  R.  Co.  v.  Mills,  105  111. 

™Mulhado   v.   Brooklyn   City   R.  63;    Rathbone  v.  Union  R.  Co.,  13 

Co.,  30  N.  Y.  370.  R.  I.  709. 

=""West  Chicago  St.  R.  Co.  v.  Sti-  '"Thus,  where  a  street  car  had 

ver,  69  111.  App.  625.  stopped,  or  was  about  to  stop,  at  a 
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§  3591.  Passengers  need  not  Kemain  Seated  until  Street  Car  is 
Stopped. — There  is  no  rule  of  law  which  requires  that  a  passenger  on 
a  street  car,  after  he  has  notified  those  in  charge  of  it  of  his  desire 
to  alight,  and  there  are  indications  that  the  car  is  about  to  stop, 
should  remain  in  his  seat  until  the  car  has  fully  stopped. ^°^  If,  after 
notifying  the  conductor  or  driver,  he  sees  that  his  notice  has  been 
understood,  he  may  prepare  to  leave;  and  unless  he  is  negligent  in 
alighting,  he  may  recover  for  the  injuries  he  receives  by  reason  of 
being  thrown  off  the  car  by  its  suddenly  starting  forward  without 
notice  to  him.°°* 

§  3592.  Injuries  Received  in  Consequence  of  a  Sudden  Starting  of 
the  Car  While  the  Passenger  is  Alighting. — Where  the  car  has  been 
brought  to  a  stop,  or  where  it  has  slowed  down  so  that  its  motion  is 
very  slight,  and  the  passenger  attempts  to  alight,  and,  while  making 
the  attempt,  the  ear  is  suddenly  started,  so  that  the  passenger  is 
thrown  down,  negligence  will  not  be  imputed  to  the  passenger  as  mat- 
ter of  law,  but  the  question  of  the  negligence,  both  of  the  carrier  and 
the  passenger,  will  go  to  the  jury;^"*  but  this  presupposes  that  the 
passenger  has  in  some  way  given  the  trainmen  notice  of  his  inten- 
tion to  alight.^^"  A  passenger  is  not  imputable  with  contributory 
negligence  as  matter  of  law,  from  the  mere  fact  that  he  commences 
the  act  of  alighting  from  the  car  before  the  car  has  come  to  a  full 
stop.  But  if,  while  he  is  in  the  act  of  alighting,  the  car  is  negli- 
gently started  forward  with  a  sudden  jerk,  whereby  he  is  thrown 
down  and  injured,  the  cause  of  his  injury  will  be  imputed  to  the 
negligence  of  the  carrier,  and  not  to  his  own  negligence.^^^     Thus,  a 

signal  from  one  alighting  passen-  Holmes  v.  Ashtabula  Rapid  Transit 
ger,  it  was  held  that  another  pas-  Co.,  10  Ohio  C.  D.  638;  Kohler  v. 
Sanger  who  wished  to  alight  was  not  West  Side  R.  Co.,  99  Wis.  33;  s.  c.  74 
guilty  of  negligence,  as  a  matter  of  N.  W.  Rep.  568;  Brown  v.  Louis- 
law,  in  not  giving  notice  to  the  ville  R.  Co.  (Ky.),  53  S.  W.  Rep. 
driver  or  conductor  of  his  purpose:  1041  (no  off.  rep.). 
Rathhone  v.  Union  R.  Co.,  13  R.  I.  °''' According  to  the  oiflcial  sylla- 
709.  The  court  distinguished  Nich-  bus  of  a  Georgia  case,  an  elderly 
ols  V.  Middlesex  R.  Co.,  106  Mass.  man  who  was  injured  while  attempt- 
463,  and  Cram  v.  Metropolitan  R.  ing  to  jump  from  a  street  car  in 
Co.,  112  Mass.  38.  slow  motion,  without  notice  to  the 

■""  Babcock  v.   Los   Angeles   Trac-  driver  of  his  intention,  although  he 

tion  Co.,  128  Cal.  173;   s.  c.  60  Pac.  had    previously    requested    him    to 

Rep.  780.  stop    and    been    rudely    answered, 

°™  Nichols  V.  Sixth  Avenue  R.  Co.,  could  not  recover  against  the  car- 

38  N.  Y.  131;  Chicago  City  R.  Co.  v.  rier  for  injuries  caused  by  a  sudden 

Mumford,  97  111.  560;   s.  c.  21  Alb.  jerk  of  the  car  by  the  team  drawing 

L.  J.  214.  it  when  struck  by  the  whip  just  as 

™  Cobb  V.  Lindell  R.  Co.,  149  Mo.  he  was  alighting:     Outen  v.  North 

135;   s.  c.  50  S.  W.  Rep.  310;   West  &c.  Street  R.  Co.,  94  Ga.  662;  s.  c.  21 

Chicago  St.  R.  Co.  v.  Luka,  72  111.  S.  B.  Rep.  710. 
App.  60;   s.  c.  30  Chic.  L.  News  82;         '^'^  Washington  &c.  R.  Co.  v.  Har- 
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street  car  passenger  who  has  signaled  for  the  ear  to  stop  so  he  may 
alight,  is  not  guilty  of  contributory  negligence  in  going  upon  the 
step  of  the  car  when  it  slows  up,  as  he  has  a  right  to  expect  that  it 
will  stop;  and  where  it  starts  up  again  with  a  jerk  before  stopping, 
and  he  is  thrown  off,  the  accident  is  not  the  result  of  contributory 
negligence.^ ^^  So,  a  passenger  on  a  street  car  is  not  guilty  of  negli- 
gence contributing  to  his  injuries  from  the  sudden  starting  of  the 
car  while  getting  off,  in  failing  to  alight  at  once  upon  the  car  stop- 
ping, or  in  waiting  to  give  precedence  to  a  lady,  or  to  others  more 
infirm  than  himself.^^^  So,  a  female  passenger  who,  in  attempting 
to  alight  from  a  street  car,  has  reached  a  point  where  it  would  be 
difficult  to  turn  back  when  the  bell  is  rung  to  start,  can  not  be  deemed, 
as  matter  of  law,  guilty  of  negligence  in  continuing  her  descent  from 
the  car,  although  it  started  the  very  instant  she  was  so  acting.^^*  Nor 
will  the  fact  that  a  female  passenger  on  a  street  car  attempted  to  step 
off  a  car  while  it  was  in  motion  prevent  her  recovery  for  injuries 
occasioned  by  a  sudden  starting  of  the  car,  so  nearly  simultaneous  with 
her  stepping  off  that  she  had  no  chance  to  resume  a  safe  position  on 
the  car  after  it  started,  but  was  obliged  to  step  off  to  prevent  fall- 
^jjg_6i5  j^fter  the  trainmen  have  announced  the  station  in  the  usual 
manner,  and  the  train  thereafter  stops  at  the  station  platform,  pas- 
sengers are  justified  in  presuming  that  it  stops  to  allow  them  to  get 
off,  and  they  are  justified  in  proceeding  to  do  so.  And  if,  under  such 
circumstances,  the  train  starts  suddenly,  whereby  a  passenger  in  the 
act  of  alighting  is  injured,  the  company  will  be  liable,  notwithstand- 
ing the  fact  that  the  train  may  have  stopped  at  a  second  platform 
at  the  same  station,  for  a  sufficient  length  of  time  to  discharge  pas- 
sengers.^^* 

§  3593.  Circumstances  from  which  the  Passenger  may  Assume 
that  the  Car  has  Slowed  Up  or  Stopped  to  Enable  him  to  Alight. — 

men,  147  U.  S.  571;   s.  c.  37  L.  ed.  another  ground,   s.   c.  31   111.   App. 

284;  21  Wash.  L.  Rep.  231;  13  Sup.  100.     So,   a  passenger  on   a   steam 

Ct.  tlep.  557.  railroad  train  has  a  right  to  pre- 

'^  Harmon  v.  Washington  &c.  R.  sume  that  he  will  be  given  a  reason- 
Co.,  18  D.  C.  255;  s.  c.  17  Wash.  L.  able  opportunity  to  get  off  the  train 
Rep.  426.  before  it  starts;  hence,  his  omission 

"^  Britton  v.  Grand  Rapids  St.  R.  to  retain  hold  of  the  railing  at  the 

Co.,   90   Mich.   159;    s.  c.   51  N.  W.  moment  he  is  about  to  step  from  the 

Rep.  276.  car  onto  the  platform  of  the  station 

"■■  Lacas  v.  Detroit  City  R.  Co.,  92  is  not  a  ground  for  imputing  negli- 

Mich.  412;  s.  c.  52  N.  W.  Rep.  745.  gence  to  him  in  case  the  train  starts 

""  Piper  V.  Minneapolis  Street  R.  suddenly  and  throws  him  down  and 

Co.,  52  Minn.  269;  s.  c.  53  N.  W.  Rep.  injures    him:     McDonald    v.    Long 

1060.  Island  R.  Co.,  116  N.  Y.  546;  s.  c.  27 

""McNulta  V.  Ensch,  134  111.  46;  N.  Y.  St.  Rep.  481;   22  N.  E.  Rep. 

s.  c.  24  N.  E.  Rep.  631;  reversing,  on  1068. 
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It  has  been  held  that  the  passenger  may  rightfully  assume  that  the  car 
lias  slowed  up  or  stopped  in  order  to  enable  him  to  alight  where  the  car 
stops  at  the  nearer  cross-walk  of  a  crossing,  after  he  has  signaled  his 
desire  to  alight.^"  On  the  contrary,  it  has  been  held  that  a  passenger 
who  has  notified  the  conductor  that  he  desires  to  alight  is  not,  unless 
he  knows  that  the  conductor  has  signaled  the  gripman  to  stop,  justified 
in  assuming  that  the  mere  slowing  up  of  the  car  is  for  the  purpose  of 
enabling  him  to  alight,  so  as  to  render  the  company  liable  to  him  for 
injuries  caused  by  a  sudden  increase  of  the  speed  of  the  car,  while  he 
is  making  the  attempt.^^^  Moreover,  it  seems  that  the  passenger  has 
no  right  to  attempt  to  alight  merely  because  the  car  has  stopped,  and 
without  reference  to  the  purpose  for  which  it  has  stopped,  so  as  to 
make  the  company  liable  for  an  injury  visited  upon  him  by  a  sudden 
starting  of  the  car ;  but  the  car  must  have  been  stopped  to  allow  pas- 
sengers to  alight.^^* 

§  3594.  Alighting  from  Street  Car  while  in  Motion. — We  have 
already  seen  that  there  is  no  rule  of  law  which  conclusively  ascribes 
negligence  to  the  act  of  alighting  from  a  street  railway  car  while  it  is 
in  motion  j^^"  but  that  the  question  will  depend  upon  the  speed  at 
which  the  car  is  moving,  and  other  circumstances ;  and  will  generally, 
though  not  always,^^^  be  a  question  of  fact  for  a  jury.^^^     It  has  been 

"'West  Chicago  St.  R.  Co.  v.  Man-  Mumford,  97  111.  560  (same  cause  of 

ning,  170  111.  417;  s.  c.  48  N.  B.  Rep.  injury,   same   holding);    SDringiield 

958;  9  Am.  &  Bng.  Rail.  Cas.  (N.  S.)  &c.  R.  Co.  v.  Hoeffner,  175  111.  634; 

364;  affg  s.  c.  70  111.  App.  239   (the  s.  c.  51  N.  E.  Rep.  884;  aff'g  s.  c.  71 

holding    was    that    the    passenger  111.  App.  162;  West  Chicago  St.  R.  Co. 

might    assume    that    the    car    had  v.  Dudzik,  67  111.  App.  681;    North 

stopped  to  enable  him  to  leave  it  at  Chicago  &c.  R.  Co.  v.  Williams,  140 

the  nearer  walk):  111.   275;    s.   c.    29   N.   E.   Rep.   672; 

"''  Armstrong  v.   Metropolitan   St.  Holmes  v.  Ashtabula  Rapid  Transit 

R.  Co.,  36  App.  Div.  (N.  Y.)  525;  s.  c.  Co.,   10   Ohio   C.  D.   638;    Posten  v. 

55  N.  Y.  Supp.  498.  Denver  &c.  Tramway  Co.,  11   Colo. 

""Holmes     v.     Ashtabula     Rapid  App.   187;    s.   c.    53   Pac.   Rep.   391; 

Transit  Co.,  10  Ohio  C.  D.  638.  Brown   v.    Seattle   City   R.    Co.,    16 

'''"Ante,   §    3589.     Compare,   as  to  Wash.  465;   s.  c.  47  Pac.  Rep.  890; 

steam  railways,  ante,  §  3015.  Birmingham  &c.  R.  Co.  v.  James,  121 

''-^Post,  §  3595.  Ala.  120;   s.  c.  25  South.  Rep.  847; 

™Watkins  v.  Birmingham  R.  &c.  Chicago  City  R.  Co.  v.  Meehan,  77 

Co.,  120  Ala.  147;  s.  c.  24  South.  Rep.  111.  App.  215;  Wyatt  v.  Citizens'  R. 

392;    43  L.  R.  A.  297;    New  Jersey  Co.,  55  Mo.  485;   Crissey  v.  Heston- 

Traction  Co.  v.  Gardner,  60  N.  J.  L.  ville  &c.  R.  Co.,  75  Pa.  St.  83;  Phila- 

571;  s.  c.  38  Atl.  Rep.  669;  9  Am.  &  delphia  &c.  R.  Co.  v.  Hassard,  75  Pa. 

Eng.  Rail.  Cas.  (N.  S.)  843  (refusal  St.  367;  s.  c.  1  Cent.  L.  J.  373;  Har- 

to  grant  nonsuit  affirmed) ;  Lynch  v.  mon  v.  Washington  &c.  R.  Co.,   18 

Pittsburg  Traction  Co.,  153  Pa.  St.  D.   C.   255;    s.   c.   17  Wash.   L.   Rep. 

102;  s.  c.  25  Atl.  Rep.  621  (starting  426;    Lacas   v.    Detroit   &c.    R.  Co., 

up  of  slowly  moving  car  as  plain-  92  Mich.  412;    s.  c.  52  N.  W.  Rep. 

tiff  alighted — verdict  for  plaintiff  af-  745;  Fortune  v.  Missouri  R.  Co.,  10 

firmed);    Chicago    City    R.    Co.    v.  Mo.  App.  252;  Shankenbery  v.  Met- 
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held  that  a  passenger  on  an  electric  car  is  not,  as  matter  of  law, 
guilty  of  contributory  negligence  in  attempting  to  alight  while  the 
car  is  moving,  although  he  has  a  bundle  under  one  arm  eight  inches 
in  diameter,  and  from  ten  to  twelve  inches  long.^-''  If  the  person 
who  jumps  from  a  street  car  while  in  motion  is  an  infant,  the  jury 
may,  on  a  principle  already  explained,^^*  take  into  consideration  his 
age,  experience  and  understanding, — as  where  a  boy  thirteen  years 
old  jumped  from  an  electric  car  on  the  order  of  the  conductor.'^^'^ 

§  3595.  Circumstances  under  which  the  Act  is  Deemed  Negli- 
gent.'^" — The  speed  of  the  car,  or  other  circumstances,  may  be  such 
as  to  make  the  act  obviously  rash  or  dangerous,  in  which  case  the 
conclusion  would  be  different,  and  negligence  would  be  conclusively 
ascribed  to  the  act.^^^  In  two  or  three  jurisdictions,  it  is  held  to  be 
negligence  as  matter  of  law  for  a  passenger  to  attempt  to  alight  from 
a  street  car  while  it  is  in  motion,  without  regard  to  the  speed  at  which 


ropolitan  Street  R.  Co.,  46  Fed.  Rep. 
177;  Piper  v.  Minneapolis  Street  R. 
Co.,  52  Minn.  269;  s.  c.  53  N.  W.  Rep. 
1060;  Duncan  v.  Wyatt  Park  R.  Co., 
48  Mo.  App.  659;  Wasliington  &c.  R. 
Co.  v.  Quayle,  95  Va.  741;  s.  c.  30 
S.  E.  Rep.  391.  In  tliis  case  the 
plaintiff,  a  boy  thirteen  years  of  age, 
together  with  some  other  boys, 
jumped  upon  defendant's  car  to  get 
a  free  ride.  The  car  was  in  charge 
of  one  man,  acting  both  as  con- 
ductor and  motorman.  This  em- 
ployS  increased  the  speed  of  the  car 
to  the  rate  of  ten  or  twelve  miles 
per  hour,  and  then  commanded  the 
plaintiff,  in  an  angry  and  threaten- 
ing manner,  to  get  off.  Being  great- 
ly frightened  by  the  angry  tone  of 
the  order,  and  acting  under  its  influ- 
ence, plaintiff  jumped  from  the  car 
and  was  badly  injured.  Judgment 
for  plaintiff  affirmed.  It  was  a  ques- 
tion for  the  jury  whether  he  acted 
under  the  influence  of  the  order,  or 
was  guilty  of  negligence  in  jumping. 

"2=  Birmingham  R.  &c.  Co.  v. 
James,  121  Ala.  120;  s.  c.  25  South. 
Rep.  847. 

»"  Vol.  I,  §  308,  et  seq. 

""'  Washington  &c.  R.  Co.  v.  Quayle, 
95  Va.  741;  s.  c.  30  S.  E.  Rep.  391. 
Where  the  doctrine  of  the  text  pre- 
vails, remitting  the  question  to  the 
determination  of  the  jury,  it  is  error 
to  give  them  an  instruction  requir- 
ing them  to  find,  before  returning  a 
verdict  for  the  plaintiff,  that  the  car 


was  stopped  and  started  again  be- 
fore the  plaintiff  had  a  reasonable 
time  in  which  to  alight:  Holmes  v. 
Ashtabula  Rapid  Transit  Co.,  10 
Ohio  C.  D.  638.  It  is  also  error  to 
charge  that  "it  is  not  negligence  for 
a  person  to  alight  from  a  street  car 
when  the  same  is  going  very  slowly 
or  is  stopped;"  since  it  may  or  may 
not  be  negligence,  according  to  the 
view  which  the  jury  may  take  of  it: 
Holmes  v.  Ashtabula  Rapid  Transit 
Co.,  supra.  In  one  of  the  cases  pre- 
senting this  question,  a  passenger  on 
a  street  railway  requested  the  car 
to  be  stopped,  and,  believing  that  it 
would  be,  got  upon  the  lower  step  of 
the  rear  platform  to  alight,  when, 
through  the  negligence  of  the  driver, 
the  car  started  up,  and  he  was 
thrown  off  and  injured.  It  was 
held  that  he  was  entitled  to  recover: 
Bowie  V.  Greenville  St.  R.  Co.,  69 
Miss.  196.  The  same  holding  under 
an  almost  identical  state  of  facts 
was  announced  in  Washington  &c. 
R.  Co.  V.  Harmon,  147  U.  S.  571; 
s.  c.  37  L.  ed.  284. 

™  This  section  is  cited  in  §  3594. 

°"  Masterson  v.  Macon  City  &c.  R. 
Co.,  88  Ga.  436;  s.  c.  14  S.  E.  Rep. 
591;  Calderwood  v.  North  Birming- 
ham Street  R.  Co.,  96  Ala.  318;  s.  c. 
11  South.  Rep.  66;  North  Chicago 
Street  R.  Co.  v.  Wrixon,  51  111.  App. 
307;  Hagan  v.  Philadelphia  &c.  R. 
Co.,  15  Phila.  (Pa.)  278. 
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it  is  moving.^^*  While  it  can  not  be  affirmed,  as  a  settled  principle 
of  American  law,  that  it  is  negligence  for  a  passenger  to  attempt  to 
leave  a  street  car  no  matter  what  may  be  the  power  by  which  it  is 
propelled,  while  it  is  moving  slowly,  yet  it  plainly  is  so  for  him  to 
attempt  to  jump  from  it  while  it  is  moving  rapidly ,^^'' — as  in  the  case 
of  a  street  car  propelled  by  an  underground  cable  while  it  is  moving 
at  full  speed,'^^"  or  at  a  speed  of  eleven  miles  an  hour,^'^  or  even  at 
four  or  five  miles  an  hour.^'^  So,  it  was  held  that  a  passenger  upon 
an  electric  car  who,  without  any  necessity  for  so  acting,  other  than 
his  desire  to  alight  at  a  certain  point,  stepped  ofE  the  car  after  it  had 
begun  to  move,  or  while  it  was  moving,  was  guilty  of  contributory 
negligence  as  matter  of  law,  precluding  a  recovery  for  damages  for  an 
injury  so  received,  which  would  have  been  avoided  by  his  remaining 
on  the  car.^^^ 


§  3596.    Alighting  between  Parallel  Tracks.^^*— The  act  of  alight- 
ing from  a  street  car  on  the  side  on  which  there  is  a  parallel  track. 


°^'  Harris  v.  Second  Ave.  R.  Co.,  62 
N.  Y.  Supp.  562;  Bernstein  v.  Dry- 
Dock  &c.  R.  Co.,  72  Hun  (N.  Y.)  46; 
s.  c.  55  N.  Y.  St.  Rep.  341;  25  N.  Y. 
Supp.  669  (semble);  Kuhlman  v. 
Metropolitan  St.  R.  Co.,  62  N.  Y. 
Supp.  466;  s.  c.  30  Misc.  (N.  Y.)  417 
(judgment  for  plaintiff  reversed); 
Cunningham  v.  Dry  Docls  &c.  R.  Co., 
64  N.  Y.  Supp.  350;  rev'g  s.  c.  60 
N.  Y.  Supp.  999;  White  v.  West  End 
St.  R.  Co.,  165  Mass.  522;  s.  c.  43 
N.  E.  Rep.  298  (although  the  sur- 
rounding circumstances  were  such 
that  the  act  would  not  necessarily 
or  probably  be  dangerous).  It  can 
hardly  be  said  that  it  usually  dem- 
onstrates a  want  of  ordinary  care 
for  the  passenger  to  attempt  to  step 
from  a  street  car  while  it  is  moving, 
and  that  it  makes  but  little  differ- 
ence whether  the  car  is  or  is  not 
at  a  regular  stopping  place.  The 
rule  is  not  absolute:  it  depends 
upon  who  does  the  stopping,  and 
upon  all  the  facts  and  circumstances 
of  the  case:  Chicago  City  R.  Co.  v. 
Meehan,  77  111.  App.  215.  This  rule 
is  so  senseless  as  not  to  deserve  seri- 
ous discussion.  Common  observation 
shows  that  great  numbers,  if  not  a 
majority,  of  adult  male  passengers 
alight  from  street  cars  before  they 
have  come  to  a  full  stop,  or  after 
they  have  started.  An  unbending 
rule  of  law  which  ascribes  contribu- 
tory negligence  to  such  an  act,  in- 
stead of  convicting  the  masses  of 
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people  of  contributory  negligence, 
would  rather  impeach  the  common 
sense,  and  even  accuse  the  motives 
of  the  judges.  It  would  show  how 
wide  the  divergence  might  be  be- 
tween common  sense,  and  what  ia 
called  juridical  sense. 

^^»  Saiko  V.  St.  Paul  City  R.  Co.,  67 
Minn.  8;  s.  c.  69  N.  W.  Rep.  473 
(running  at  a  high  rate  of  speed); 
State  V.  Lake  Roland  Elev.  R.  Co., 
84  Md.  163;  s.  c.  28  Chic.  Leg.  News 
410;  34  Atl.  Rep.  1130. 

'="' Weber  v.  Kansas  City  Cable  R. 
Co.,  100  Mo.  194;  s.  c.  12  S.  W.  Rep. 
804;  7  L.  R.  A.  819;  41  Am.  &  Eng. 
Rail.  Cas.  117. 

»"!  Denver  Tramway  Co.  v.  Owens, 
20  Colo.  107;  s.  c.  36  Pac.  Rep.  848. 

^^Jagger  v.  People's  St.  R.  Co., 
ISO  Pa.  St.  436;  s.  c.  38  L.  R.  A.  786, 
and  note;  36  Atl.  Rep.  867.  The 
plaintiff  was  in  the  habit  of  alight- 
ing at  a  certain  place  every  day, 
where  the  cars  did  not  regularly 
stop,  but  where,  upon  his  signaling, 
the  motorman  would  slow  down  to 
four  or  five  miles  an  hour.  He  fell 
while  jumping  in  this  way,  and  was 
hurt,  and  it  was  held  that  he  was 
guilty  of  contributory  negligence  as 
matter  of  law. 

°^=  McDonald  v.  Montgomery  St.  R. 
Co.,  110  Ala.  161;  s.  c.  20  South.  Rep. 
317. 

==*  This  section  Is  cited  in  §§  3521. 
3563. 
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on  which  another  car  or  train  may  be  approaching,  has  been  a  con- 
stant source  of  accidents,  and  contributory  negligence  has  frequently 
been  ascribed  to  the  act  as  matter  of  law, — as  where  a  passenger 
jumped  from  an  electric  car  while  it  was  in  motion,  at  a  place  which 
was  not  a  public  crossing,  and  attempted  to  cross  a  parallel  track, 
on  which  a  train  from  the  other  direction  was  due,  without  looking 
to  see  whether  it  was  coming,  when  his  position  on  the  car  was  such 
that  he  could  not  see  from  the  car  whether  it  was  approaching  ;°'^ 
where  a  passenger  alighted  from  a  train  of  street  cars  upon  the  verge 
of  a  curve,  in  front  of  a  train  coming  from  the  opposite  direction 
which  had  the  right  of  way  over  the  curve,  where  he  was  cautioned 
against  danger  from  such  train,  and  where  the  persons  in  charge  of 
it  did  all  that  was  possible  to  stop  it  after  they  saw  his  peril  ;^^° 
where  a  passenger  jumped  from  a  rapidly  moving  open  electric  car, 
and  was  killed  by  a  rapidly  moving  car  on  a  parallel  track  coming 
from  the  opposite  direction,  the  gong  of  which  was  sounding,  and 
there  being  nothing  to  prevent  his  seeing  or  hearing  the  car, — and 
it  was  held  that  the  verdict  was  properly  directed  for  the  defend- 
ant ;^^^  and  where  a  passenger  alighted  from  a  cable  car  running  at 
full  speed,  and  was  instantly  struck  by  a  car  coming  from  the  op- 
posite direetion.°^*  But  obviously,  it  can  not  be  affirmed  under  all 
circumstances,  as  matter  of  law,  that  the  act  of  a  passenger  in  alight- 
ing on  the  side  on  which  there  is  a  parallel  track,  on  which  cars  or 
trains  are  liable  to  pass,  is  negligence,^^'  even  where  he  alights  with- 
out looking  to  see  whether  a  car  is  approaching  on  such  track.^*" 
The  company  may  be  in  the  habit  of  discharging  passengers  on  that 
side;  and  if  there  is  special  danger  to  them  from  the  approach  of 
another  car,  it  is  its  duty  to  warn  them,  and,  if  necessary,  to  signal 
the  other  car  to  stop  until  they  have  reached  a  place  of  safety.^*^ 
This  frequent  source  of  injury  is  one  which  can  generally  be  avoided 
by  the  exercise  of  reasonable  care  on  the  part  of  the  passenger;  and 

"^McLeod  V.  Graven,  73  Fed.  Rep.  103  Ga.  333;  s.  c.  30  S.  E.  Rep.  41; 

627;  s.  c.  43  U.  S.  App.  129;  19  C.  C.  Chicago  City  R.  Co.  v.  Robinson,  127 

A.  616.  111.  9;  s.  c.  4  L.  R.  A.  126;  Beyer  v. 

""Carroll   v.   People's  R.   Co.,   60  St.  Paul  City  R.  Co.,  541  Minn.  127; 

Mo.  App.  465;  s.  c.  1  Mo.  App.  Rep.  s.  c.  55  N.  W.  Rep.  825   (night  was 

186.  dark,  severe  storm  of  hail  and  rain 

="  Creamer  v.  West  End  St.  R.  Co.,  raging,   track   covered   with   water, 

156  Mass.  320;  s.  c.  16  L.  R.  A.  490;  and  a  crowd  upon  the  car).    Evi- 

31  N.  E.  Rep.  391.  dence  of  the  habit  or  practice  of  the 

"» Weber  v.  Kansas  City  Cable  R.  injured  passenger  in  departing  from 

Co.,  100  Mo.  194;  s.  c.  12  S.  W.  Rep.  street  cars  on  other  occasions  not 

804;  7  L.  R.  A.  819;  41  Am.  &  Bng.  admissible:     Atlantic  &c.  St.  R.  Co. 

Rail.  Cas.  117.  v.  Bates,  103  Ga.  333;  s.  c.  30  S.  B. 

™  Smith  V.  Union  Trunk  Line,  18  Rep.  41. 
Wash.  351;  s.  c.  51  Pac.  Rep.  400.  "'Atlanta  &c.  St.  R.  Co.  v.  Bates, 

«°  Atlanta  &c.  St.  R.  Co.  v.  Bates,  103  Ga.  333;  s.  c.  30  S.  E.  Rep.  41. 
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therefore,  if  a  passenger  receives  an  injury  of  this  kind,  it  will  be 
ascribed  to  his  own  negligence, — unless,  after  getting  in  the  exposed 
position  in  front  of  the  other  car,  the  driver  or  motorman  of  such 
car  might,  by  the  exercise  of  ordinary  care,  have  avoided  injuring 
him, — in  which  case,  under  the  principle  of  Davies  v.  Mann,^*^  the 
proximate  cause  of  the  injury  is  to  be  ascribed  to  the  negligence  of 
the  carrier.  It  has  been  held  that  a  passenger  on  a  cable  street  car, 
who,  after  getting  off  on  one  side  where  it  is  safe,  and  then,  without 
looking,  turning  sharply  around,  passes  the  rear  of  the  car,  across 
the  street,  and  steps  upon  the  other  track  without  looking,  although 
he  has  opportunity  to  look,  and  is  struck  and  injured  by  a  car  on 
such  track, — is  guilty  of  contributory  negligence  barring  a  recovery.'^' 

§  3597.    Alighting  at  Other  Dangerous  and  Improper  Places. — 

A  passenger  on  a  cable  street  car  is  not  imputable  with  negligence 
as  matter  of  law,  because  of  alighting  from  the  car  when  it  is  stand- 
ing still  at  a  place  other  than  the  usual  stopping  place  for  passen- 
gers, so  as  to  preclude  a  recovery  of  damages,  especially  where  the 
fact  of  alighting  at  that  place  is  not  the  proximate  cause  of  the  in- 
jury.^** A  passenger  on  a  street  railway  car  alighting  at  an  unusual 
place,  selected  by  the  railway  company  for  that  purpose,  for  the 
reason  that  the  company  is  repairing  a  portion  of  its  track,  is  held 
to  the  exercise  of  reasonable  care  and  judgment  only,  in  determining 

"'Ante,  §§  2923,  3578;  Vol.  I,  §  232,  on  a  parallel  track,  as  he  turns  the 

et  seq.;  Vol.  II,  §§  1597,  1997.  plank  at  right  angles  to  the  track.  Is 

"^Buzby  V.  Philadelphia  Traction  himself  in  fault,  and  can  not  re- 
Co.,  126  Pa.  St.  559;  s.  c.  20  Pitts,  cover  for  injuries  thereby  occa- 
L.  J.  (N.  S.)  54;  24  W.  N.  C.  (Pa.)  sioned:  Byrd  v.  New  Orleans  &c. 
155;  17  Atl.  Rep.  895.  It  has  also  been  R.  Co.,  43  La.  An.  822;  s.  c.  9  South, 
held  that  a  passenger  who  stepped  Rep.  565.  A  passenger  sitting  in  an 
from  a  street  car  which  was  "slow-  open  car,  standing  on  an  electric 
ing  up,"  but  was  still  in  motion,  in  road,  who  got  off  to  pick  up  his  hat, 
front  of  an  electric  car  coming  from  which  had  been  knocked  off  between 
the  opposite  direction  at  the  rate  of  the  tracks,  was  not,  as  a  matter  of 
fifteen  miles  an  hour,  and  which  was  law,  guilty  of  contributory  negli- 
lighted  and  could  be  plainly  seen,  gence  preventing  recovery  for  in- 
and  the  gong  of  which  was  ringing,  juries  inflicted  by  a  car  approaching 
was  guilty  of  such  negligence  as  on  the  other  track,  where  he  had 
would  prevent  a  recovery  of  dam-  previously  looked  and  did  not  see 
ages  for  his  death,  where  there  was  the  car  approaching  because  the 
nothing  to  show  that  his  senses  were  view  was  cut  off  by  a  turn  in  the 
defective,  or  that  he  exercised  any  road:  Thomas  v.  Union  R.  Co.,  18 
care  or  caution,  although  his  fellow-  App.  Div.  (N.  Y.)  185;  s.  c.  45  N.  Y. 
passengers  shouted  to  him  to  stop:  Supp.  920. 

Creamer  v.  West  End  Street  R.  Co.,  "*  North    Chicago    St.    R.    Co.    v. 

156  Mass.  320;  s.,  c.  16  L.  R.  A.  490;  Eldridge,  151  III.  542;  s.  c.  38  N.  E. 

31  N.  B.  Rep.  391.     So,  it  has  been  Rep.  246    (a  female  passenger  was 

held  that  a  person  attempting  to  get  injured  by  catching  her  dress  in  a 

on  a  steam  street  railway  train  with  bolt  projecting  above  the  platform, 

a  plank  about  six  feet  long  on  his  just  as  she  was  alighting), 
shoulder,  which  is  struck  by  a  car 
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any  sources  of  danger  that  may  exist  in  making  the  exit  from  the 
car.  For  example,  the  passenger  is  not  chargeable  with  absolute 
knowledge  as  to  whether  a  rail  which  has  been  displaced  and  which 
lies  between  the  track  and  the  sidewalk,  is  so  placed  that  it  will  be 
dangerous  to  step  on  the  end  of  it,  in  leaving  the  car."^  Where  the 
conductor  of  a  street  car  failed  to  stop  at  a  place  at  which  a  female 
passenger  requested  him  to  stop,  but  stopped  a  short  distance  beyond, 
where  the  track  ran  close  to  the  edge  of  the  highway,  and  the  pas- 
senger, carrying  a  number  of  bundles  and  wraps,  fell  into  a  hole, 
and  was  injured, — it  was  held  that  the  fact  that  she  did  not  look  at 
the  ground  before  alighting,  did  not  conclusively  impute  contribu- 
tory negligence  to  her.^*^  It  has  been  held  that  a  passenger  on  a 
street  car  is  conclusively  presumed  to  know  a  rule  prescribed  by  a  city 
ordinance,  of  stopping  the  cars  only  at  certain  specified  points  in 
the  streets  ;''*''  yet,  notwithstanding  such  an  ordinance,  if  the  con- 
ductor of  the  car  is  not  in  his  place,  but  the  car  is  stopped  at  an- 


"=  Wells  v.  Steinway  R.  Co.,  18 
App.  Div.  (N.  y.)  180;  s.  c.  45  N.  Y. 
Supp.  864  (the  passenger  stepped  on 
the  end  of  the  rail  and  It  tipped  up 
and  threw  him  down). 

""Bass  V.  Concord  St.  R.  (N.  H.), 
46  Atl.  Rep.  1056.  In  this  case  an 
instruction  to  the  effect  that  the 
plaintiff,  being  encumbered  with 
packages  of  flowers,  and  with  her 
wraps,  was  under  a  greater  obliga- 
tion to  look  where  she  was  about  to 
step,  than  she  would  have  been  had 
she  had  the  free  use  of  her  person, 
was  properly  refused :  Bass  v.  Con- 
cord St.  R.  (N.  H.),  46  Atl.  Rep. 
1056.  Another  instruction,  to  the  ef- 
fect that  it  was  plaintiff's  duty  to  use 
great  care  in  alighting  from  a  street 
car,  and  that  if  there  was  any  de- 
fect at  the  place  of  alighting  which 
might  contribute  to  her  injury,  and 
by  looking  she  could  have  discov- 
ered such  defect,  but  neglected  to 
do  so,  and  the  neglect  to  look  con- 
tributed to  the  accident,  she  could 
not  recover,  was  properly  refused: 
Bass  V.  Concord  St.  R.  (N.  H.),  46 
Atl.  Rep.  1056.  Still  another  in- 
struction, to  the  effect  that  the  de- 
fendant had  a  right  to  presume  that 
plaintiff,  in  alighting  from  a  car  in 
broad  daylight,  would  notice  any  de- 
fect in  a  street,  which  was  open  to 
ordinary  view,  at  the  place  where 
she  stepped  from  the  car,  was  prop- 
erly refused:  Bass  v.  Concord  St. 
R.  (N.  H.),  46  Atl.  Rep.  1056.  A 
further  instruction,  to  the  effect  that 


if  the  plaintiff,  in  alighting  from  a 
street  car  in  broad  daylight,  in  full 
possession  of  her  sense  of  sight,  did 
so  without  looking  to  the  ground,  or 
using  any  means  of  seeing  where 
she  was  stepping  or  the  distance  to 
the  ground,  she  was  guilty  of  such 
negligence  that  she  could  not  re- 
cover for  an  injury  sustained  in 
alighting,  was  properly  refused: 
Bass  V.  Concord  R.  (N.  H.),  46  Atl. 
Rep.  1056.  Still  another  instruction, 
to  the  effect  that  a  passenger  on  a 
street  car  has  no  right  to  expect 
that  the  street  where  she  alights 
shall  be  in  a  safe  condition,  and  that 
if  plaintiff  alighted  without  looking 
to  see  where  she  was  stepping,  and 
was  injured  thereby,  she  was  guilty 
of  such  negligence  as  would  prevent 
her  recovery,  was  properly  refused: 
Bass  V.  Concord  St.  R.  (N.  H.),  46 
Atl.  Rep.  1056.  For  a  somewhat 
.  similar  case,  where  a  female  passen- 
ger alighted  at  night  from  a  subur- 
ban trolley  car,  opposite  her  resi- 
dence, which  car  had  stopped  in 
obedience  to  her  signal,  and  which 
was  well  lighted,  and  she  got  off 
from  the  left  side  of  the  car  and  fell 
into  a  ditch, — and  it  was  held  that 
she  could  not  recover  damages  from 
the  company, — see  Bland  v.  Roxbor- 
ough  &c.  R.  Co.,  13  Pa.  Super.  Ct.  93. 
"'  North  Birmingham  St.  R.  Co.  v. 
Calderwood,  89  Ala.  247;  s.  c.  7 
South.  Rep.  360  (judgment  for  the 
plaintiff  was  reversed  upon  this 
point). 
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otiier  point  on  the  street  than  the  one  prescribed  by  the  ordinance, 
in  apparent  response  to  the  pulling  of  the  bell  cord  by  the  passenger, 
who  believes  that  the  stop  is  made  to  allow  her  to  alight,  and  she  is 
injured  in  attempting  to  do  so,  by  the  sudden  starting  of  the  car,  the 
question  of  her  contributory  negligence  should  go  to  the  jury.°*' 

§3598.    Getting  On  and  Off  Street   Car  by  Front  Platform.— 

For  a  passenger  to  board  a  street  car  or  alight  from  it  by  way  of  the 
front  platform,  where  the  danger  of  injury  is  greater  than  by  way 
of  the  rear  platform,  is  obviously  not  negligence  as  matter  of  law 
under  all  circumstances;  since  in  many  cases,  and  especially  when 
cars  are  crowded,  street  railway  companies  habitually  receive  and 
discharge  their  passengers  in  this  way.^*"  It  can  not,  as  a  matter 
of  law,  be  regarded  as  negligence  for  a  passenger  to  alight  from  the 
front  end  of  a  street  car  while  it  is  at  rest,  after  he  has  requested  the 
driver  to  hold  his  brake  for  that  purpose,  and  has  received  assurance 
that  he  will  do  so.^^°  It  is  usually  a  question  of  fact  for  the  jury 
whether  those  in  charge  of  a  car  are  negligent  in  allowing  a  passenger 
to  stand  upon,  or  get  on  or  off,  the  front  platform,  and  in  not  sooner 
stopping  the  car.°^^  But  to  allow  very  young  children  to  get  on,  or 
stand  upon  the  front  platform  while  the  car  is  in  motion,  is  negli- 
gence upon  the  part  of  the  company's  employes,  as  a  matter  of  law.'^^^ 
It  has  been  held  in  Maryland  that  a  regulation  of  a  street  railroad 
company  prohibiting  passengers  from  getting  on  or  off  at  the  front 
end  of  a  street  car  is  a  reasonable  rule,  and  that  knowingly  to  violate 
it,  without  the  compulsion  of  some  existing  necessity,  is  conclusive 
evidence  of  negligence  of  the  passenger;  so  that,  should  he  sustain 
an  injury  in  consequence,  he  will  have  no  right  of  action  against  the 
company,  although  the  driver  of  the  car  may  also  have  been  con- 
currently negligent ;  that  the  circumstance  that  a  driver  or  conductor 

""North  Birmingham  St.  R.  Co.  v.  Park  &c.  R.  Co.,  67  N.  Y.  52;  afflrm- 

Calderwood,  supra.  ing  s.  c.  7  Jones  &  Sp.  (N.  Y.)  155; 

""Woo  Dan  v.  Seattle  Electric  R.  Coast  Line  R.  Co.  v.  Boston,  83  Ga. 

&c.  Co.,  5  "Wash.  466;   s.  o.  32  Pac.  387;  s.  c.  9  S.  E.  Rep.  1108. 
Rep.  103;   Pfeffer  v.  Buffalo  R.  Co.,         »^' Pittsburgh  &c.  R.   Co.  v.   Cald- 

24  N.  Y.  Supp.  490;    s.  c.  aff'd  144  well,  74  Pa.  St.  421;  Brennan  v.  Fair 

N.    Y.    636.     A    passenger    stepping  Haven   &c.    R.    Co.,    45    Conn.    284; 

from  the  front  platform  of  a  street  Philadelphia  &c.  R.  Co.  v.  Hassard, 

car  in  motion,  with  his  hacTc  to  the  75  Pa.  St.  367;   East  Saginaw  City 

horses,  is  guilty  of  negligence,  and  R.  Co.  v.  Bohn,  27  Mich.  503;  Wilton 

the   company  is  not  liable   for  his  v.  Middlesex  R.  Co.,  107  Mass.  108; 

injury:     Beattie  v.  Citizens'  Passen-  s.  c.  125   Mass.   130;    Thomp.   Carr. 

ger  R.  Co.    (Pa.),  1  Cent.  Rep.  633  Pass.  438;    Day  v.  Brooklyn  &c.  R. 

(no  off.  rep.).  Co.,  12  Hun  (N.  Y.)  435.     See  Smith 

™  Mulhado   v.    Brooklyn    City   R.  v.  Hestonville  &c.  R.  Co.,  92  Pa.  St. 

Co.,  30  N.  Y.  370.  450;    s.   c.   10   Cent.   L.  J.   272,  and 

'^'-  Crissey    v.    Hestonville    &c.    R.  note. 
Co.,  75  Pa.  St.  83;  Maher  v.  Central 
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may  have  given  permission  thus  to  use  the  front  platform  is  imma- 
terial, for  the  company  can  not  be  bound  by  the  act  of  their  servant 
in  attempting  to  dispense  with  a  known  and  positive  regulation.^^'' 
It  has  been  held  to  be  a  question  of  fact  which  ought  to  be  submitted 
to  the  jury  to  determine,  whether  riding  upon  the  front  platform  of 
a  street-  car  is  so  dangerous  that  the  company,  in  discharging  its  duty 
to  the  public,  should  construct  some  kind  of  a  guard  to  prevent 
passengers  from  being  thrown  from  the  car.^^* 

§  3599.  Duty  of  Temale  Passenger  to  Gather  TJp  her  Dress  before 
Attempting  to  Alight. — It  can  not  be  said  as  matter  of  law,  that  a 
female  passenger  is  under  any  duty  to  gather  up  her  skirts  before 
attempting  to  alight  from  a  street  car.'  It  follows  that  if  her  skirts, 
while  trailing,  are  caught  upon  a  spike  left  protruding  from  the 
bottom  of  the  car  or  platform,  whereby  she  is  thrown  down,  she  will 
not  be  precluded  by  her  contributory  negligence  from  recovering 
damages.^^^ 

§  3600.  Other  Questions  Relating  to  the  Contributory  Negligence 
of  Street  Car  Passengers  Injured  in  Alighting.^^" — The  contributory 


»"  Baltimore  City  &c.  R.  Co.  v. 
Wilkinson,  30  Md.  224.  But  see 
Wilton  V.  Middlesex  R.  Co.,  107 
Mass.  108;  s.  c.  Thomp.  Carr.  Pass. 
438;  Dunn  v.  Grand  Trunk  R.  Co., 
58  Me.  187;  s.  c.  Thomp.  Carr.  Pass. 
325.  Where  a  woman  got  upon  a 
front  platform  of  a  street  car  when 
the  rear  platform  was  crowded,  not 
intending  to  become  a  passenger  her- 
self, but  merely  to  put  her  child  on 
board,  and,  when  she  was  in  the  act 
of  stepping  from  the  front  platform, 
the  driver  whipped  up  his  horse,  so 
that  the  sudden  motion  threw  her 
under  the  wheels,  crushing  her  arm, 
— it  was  held  that  she  might  re- 
cover damages  from  the  company: 
Coast  Line  R.  Co.  v.  Boston,  83  Ga. 
387;  s.  c.  9  S.  E.  Rep.  1108.  A  street 
railway  company  was  held  not  liable 
for  injury  to  a  child  six  years  old, 
in  attempting  to  get  upon  the  front 
platform,  while  the  driver,  who  was 
also  conductor,  was  on  the  rear  plat- 
form trying  to  prevent  another  boy 
from  hanging  on  in  a  dangerous  po- 
sition: Hestonville  &c.  R.  Co.  v. 
Connell,  88  Pa.  St.  520. 

''"Archer  v.  Fort  Wayne  &c.  R. 
Co.,  87  Mich.  101;  s.  c.  19  Wash.  L. 
Rep.  642;  49  N.  W.  Rep.  488;  48  Am. 
&  Eng.  Rail.  Cas.  50.    Where  a  stat- 
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ute  in  relation  to  street  railroads 
provided  that  "said  railroad  com- 
panies shall  not  be  liable  for  in- 
juries occasioned  by  the  getting  off 
or  on  the  cars  at  the  front  or  for- 
ward end  of  the  car,"  it  was  held 
that  the  effect  of  this  statute  was 
such  that  where  an  injury  to  a  pas- 
senger was  occasioned  by  his  get- 
ting off  a  car  at  the  front  platform, 
it  was  to  be  presumed,  as  a  matter  of 
law,  that  the  negligence  of  the  pas- 
senger himself  contributed  to  pro- 
duce the  accident  and  injury;  yet 
if  the  injury  were  occasioned  to  a 
passenger  who  had  got  off  the  front 
platform  and  had  fallen  in  front  of 
the  wheel,  by  the  driver's  negligence 
in  either  intentionally  starting  the 
horses  or  in  carelessly  allowing 
them  to  start  forward  while  the  pas- 
senger was  in  that  position,  it  was 
an  independent  act  of  negligence, 
for  which  the  company  might  be  lia- 
ble: Nichols  V.  Middlesex  R.  Co., 
106  Mass.  463;  Cram  v.  Metropolitan 
R.  Co.,  112  Mass.  38. 

"==  North  Chicago  St.  R.  Co.  v. 
Bldridge,  151  111.  542;  s.  c.  38  N.  E. 
Rep.  246;  Paterson  v.  Inclined  Plane 
R.  Co.,  12  Ohio  C.  C.  274;  s.  c.  1 
Ohio  C.  D.  665. 

"*  This  section  is  cited  in  §  2565. 
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negligence  of  the  passenger  in  alighting  will  bar  a  recovery  where  it 
is  the  proximate  cause  of  the  injury  which  he  receives ;  but  not  where 
it  is  the  remote  cause.  And  it  will  be  deemed  the  remote  cause  where, 
although  he  may  negligently  put  himself  in  a  situation  of  danger  in 
his  act  of  alighting, — as  where  he  attempts  to  alight  before  the  train 
has  come  to  a  full  stop, — ^yet  the  trainmen,  after  seeing  Mm  in  his 
dangerous  situation,  or  where,  by  the  exercise  of  that  high  degree  of 
care  which  the  law  puts  upon  them  to  the  end  of  promoting  the  safety 
of  their  passengers,  they  might  or  ought  to  have  seen  him,  nevertheless 
commit  a  subsequent  act  of  negligence  with  reference  to  him, — as 
by  starting  the  car  forward  with  an  accelerated  motion ;  and  the  com- 
pany will  be  liable  to  him  for  the  injury  thus  visited  upon  him.°°^ 
Moreover,  a  passenger  on  a  street  car  which  has  stopped  to  allow  per- 
sons to  alight  has  the  right  to  presume  that  it  will  not  start  until  she 
has  had  sufficient  time  to  get  off,  and  is  not  chargeable  with  contribu- 
tory negligence  in  acting  upon  such  presumption.^°^  Although  the 
car  may  not  have  stopped  for  the  purpose  of  allowing  passengers  to 
alight,  yet  if  it  has  stopped  under  such  circumstances  or  condi- 
tions that  a  passenger  may  rightfully  conclude  that  it  has  stopped 
for  that  purpose,  and  if  he  thereupon  attempts  to  alight,  proceeding 
with  due  care,  and  the  car  starts  suddenly  and  throws  him  to  the 
ground,  the  company  will  be  answerable  to  him  in  damages.^^"  Again, 
there  is  ordinarily  no  rule  of  law  which  points  out  how  a  passenger 
must  act  in  leaving  the  carrier's  vehicle,  nor  which  demonstrates 
whether  a  given  course  of  conduct  on  his  part  is  negligent  or  not ;  and 
hence,  the  question  whether  he  was  guilty  of  contributory  negligence 
will  ordinarily  be  a  question  of  fact  for  the  jury.^^" 

"'For  example,  although  the  car  Rep.  864;  aff'g  s.  c.  76  111.  App.  654. 
has  been  stopped  for  a  reasonalDle  As  to  the  right  to  presume  that  other 
length  of  time  to  allow  a  passenger  persons  will  act  rightly,  see  Vol.  I, 
to  alight,  and  although  the  passen-  §§  190,  191;  Vol.  II,  §§  1448,  1601, 
ger  is  negligently  slow  in  getting  1612,  1613,  1965;  ante,  §§  2930,  2987, 
off,  yet  this  will  not  excuse  the  car-  3057,  3087,  3563,  3579. 
rier  in  endangering  the  life  or  limb  '">'  Belt  Electric  Line  Co.  v.  Tom- 
of  the  passenger  by  starting  the  car  lin,  19  Ky.  L.  Rep.  433 ;  s.  c.  40  S.  W. 
before  he  has  safely  alighted:  An-  Rep.  925  (not  to  be  rep.), 
derson  v.  Citizens'  St.  R.  Co.,  12  Ind.  ™  Fleck  v.  Union  R.  Co.,  134  Mass. 
App.  194;  s.  c.  38  N.  E.  Rep.  1109.  480;  Munroe  v.  Third  Ave.  R.  Co., 
Another  mode  of  expressing  the  50  N.  Y.  Super.  114.  It  was  so  held 
same  conclusion  is  to  say  that  it  is  where  the  passenger,  after  signal- 
negligence  to  violently  start  a  street  ing  to  the  conductor  to  stop  the  car, 
car  while  a  passenger  is,  to  the  con-  left  his  seat  and  stood  for  a  mo- 
ductor's  knowledge,  in  the  act  of  ment,  while  the  car  was  in  motion, 
alighting,  even  though  she  is  slow  upon  the  rear  platform  of  the  car, 
in  her  movements :  Cobb  v.  Lindell  on  which  there  was  an  accumulation 
R.  Co.,  149  Mo.  135;  s.  c.  50  S.  W.  of  snow  and  ice,  rendering  the  plat- 
Rep.  310.  form    slippery,    expecting    that    the 

"='  North    Chicago    St.    R.    Co.    v.  car    would    stop    so    that   he    could 

Brown,  178  111.  187;    s.  c.  52  N.  B.  alight,  and  omitting  to  take  hold  of 
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§  3601,  Other  such  Questions. — Where  a  boy  six  years  old,  while 
riding  on  a  street  car  with  the  permission  of  the  conductor  and  driver, 
was  thrown  under  the  car  by  a  sudden  lurch  as  he  was  alighting,  and 
an  action  was  brought  by  his  father,  it  was  held  that  the  consent  of 
the  plaintiff  that  he  might  ride  upon  the  street  car  did  not  consti- 
tute such  contributory  negligence  on  the  part  of  the  plaintiff  as  to 
take  the  case  from  the  jury,  it  not  being  the  direct  and  proximate 
cause  of  the  injury.^^^  It  was  not  deemed  contributory  negligence 
as  matter  of  law  for  a  passenger  riding  on  the  upper  deck  of  a  horse 
car,  to  leave  his  seat  while  the  car  was  crossing  a  bridge,  and  to 
walk  toward  the  rear  end  of  the  car,  with  the  intention  of  descend- 
ing,— so  as  to  preclude  him  from  recovering  damages  from  the  com- 
pany for  an  injury  sustained  by  striking  his  elbow  against  the  bridge 
structure.^^^ 


the  rail,  in  which  position  he  was 
thrown  off  by  a  jolt  of  the  car. 
Here,  a  verdict  was  directed  for  the 
defendant,  but  the  Supreme  Judicial 
Court,  being  of  opinion  that  the 
question  of  the  negligence  of  the 
passenger  was  for  the  jury,  reversed 
the  decision  and  granted  a  new 
trial:  Fleck  v.  Union  R.  Co.,  134 
Mass.  480.  Where  a  woman  was 
riding  in  an  open  car,  and,  after 
signaling  to  the  conductor  to  stop, 
went  to  the  edge  of  the  car  prepara- 
tory to  stepping  off  when  it  should 
stop,  while  it  was  diminishing  its 
speed,  in  a  position  not  necessarily 
dangerous  under  such  conditions, 
and  was  thrown  off  by  a  sudden  in- 
crease in  the  speed  of  the  car, — it 
was  held  that  she  might  recover 
damages:  Demann  v.  Eighth  Ave. 
R.  Co.,  10  Misc.  (N.  Y.)  191;  s.  c.  62 
N.  Y.  St.  Rep.  476;  30  N.  Y.  Supp. 
926.  There  is  a  holding  to  the  effect 
that  a  street  car  company  is  not  lia- 
ble for  injuries  because  of  a  sudden 
jerk  of  the  car,  to  a  passenger  who, 
after  signaling  for  the  stoppage  of 
the  car,  and  without  waiting  for 
it  to  come  to  a  standstill,  attempted 
to  get  off  the  footboard,  without  the 
knowledge  of  any  employe  of  the 
company:  Chicago  City  R.  Co.  v. 
Gregg,  69  111.  App.  77.  But  this  de- 
cision seems  untenable,  for  the  rea- 
son that  it  is  the  duty  of  the  em- 
ployes to  know  whether  a  passenger 
is  attempting  to  get  off.  Besides, 
decisions  of  other  courts  have  al- 
ready been  noted  which  are  directly 
opposed  to  this  Illinois  case:  Ante, 
§  3511. 


"'Buck  V.  People's  St.  &c.  R.  Co., 
46  Mo.  App.  555;  s.  c.  affd  in  108 
Mo.  179;  s.  c.  18  S.  W.  Rep.  1090. 

^"^  Baltimore  &c.  R.  Co.  v.  Leon- 
hardt,  66  Md.  70.  It  has  been  held 
that  a  street  railway  company  is  not 
liable  for  injuries  to  a  boy  ten  years 
old  by  falling  from  the  platform  or 
car  steps  because  of  his  own  impru- 
dence, merely  because  the  conductor 
calls  him  to  the  platform,  when 
about  to  reach  his  destination  and 
while  giving  the  signal  to  stop: 
Cronan  v.  Crescent  City  R.  Co.,  49 
La.  An.  65;  s.  c.  21  South.  Rep.  163. 
A  female  passenger  who,  without  un- 
reasonable delay,  starts  to  leave  a 
street  car  after  it  stops,  and  while 
in  the  act  of  alighting  with  a  baby 
in  her  arms,  is  thrown  to  the  ground 
by  its  negligent  starting,  is  not 
chargeable  with  contributory  negli- 
gence as  matter  of  law,  although  she 
was  not  holding  on  and  stood  facing 
the  rear  of  the  car:  Rouser  v. 
Washington  &c.  R.  Co.,  13  App.  (D. 
C.)  320;  s.  c.  26  Wash.  L.  Rep.  759. 
Where  plaintiff  testified  that,  as  she 
was  about  to  alight  from  the  rear 
platform  of  a  street  car,  she  request- 
ed the  conductor  to  wait  a  moment 
for  a  team  to  pass,  which  was  rap- 
idly approaching  on  the  side  of  the 
car  on  which  she  was,  and,  after  it 
had  passed,  and  as  she  was  putting 
one  foot  from  the  lower  step  to  the 
ground,  she  was  injured  by  the  sud- 
den starting  of  the  car.  a  motion  for 
nonsuit  was  properly  refused;  since 
there  were  sufficient  facts  fron/ 
which  the  jury  might  infer  that  she 
was  in  the   exercise   of   due   rare: 

963 


3  Thomp.  Neg.J         carriers  of  passengers. 


Hutchins  v.  Macomber,  68  N.  H.  473; 
s.  c.  44  Atl.  Rep.  602.  A  passenger 
on  a  street  car  is  not  guilty  of  con- 
tributory negligence,  in  point  of  law, 
in  rising  from  his  seat  in  prepara- 
tion to  alight  before  the  car  has 
come  to  a  full .  stop  at  the  place 
where  he  intends  to  alight:  Bab- 
cock  V.  Los  Angeles  Traction  Co., 
128  Cal.  173;  s.  c.  60  Pac.  Rep.  780. 
But  it  is  plain  that  cases  may 
arise  where  it  will  be  contribu- 
tory negligence  in  point  of  fact; 
and  hence  the  holding  made  in 
the  case  just  cited,  that  it  was 
not  error  to  withdraw  the  issue  of 
the  passenger's  contributory  negli- 
gence, in  attempting  to  get  off  before 
the  car  had  come  to  a  full  stop,  from 
the  jury,  is  a  ruling  that  can  not  be 
applied  to  all  cases.  In  this  case 
the  plaintiff  signaled  to  the  con- 
ductor to  stop,  and  the  conductor 
signaled  to  the  motorman  when  the 
car  was  about  300  feet  from  the 
crossing.  The  plaintiff  then  started 
to  cross  the  platform,  and  was  in  the 
act  of  reaching  out  with  his  left 
hand  for  the  hand  rail,  his  right 
hand  holding  an  umbrella  and  par- 
cels, when  the  car,  running  at  the 
rate  of  twelve  or  fifteen  miles  an 
hour,  struck  a  curve,  resulting  in  a 
lurch  which  threw  the  plaintiff  into 
the  street,  injuring  him.  The  curve 
was  at  the  intersection  of  two 
streets.  The  plaintiff  testified  that, 
from  long  experience  in  riding  on 
the  line,  he  knew  that  the  cars  at 
the  crossing  were  usually  stopped 
before    taking   the    curve.    It   was 


held  that  this  evidence  tended  to 
show  negligence  on  the  part  of  the 
defendant,  and  did  not  show  con- 
tributory negligence  as  matter  of 
law,  and  that  a  motion  for  a  non- 
suit at  the  close  of  the  plaintiff's 
evidence  was  therefore  properly  de- 
nied :  Babcock  v.  Los  Angeles  Trac- 
tion Co.,  supra.  It  is  plain  that 
some  other  courts  would  hold  the 
contrary.  In  another  case  the 
plaintiff,  who  was  an  old  lady  of 
good  character,  testified  that  a  street 
car  had  stopped  before  she  attempt- 
ed to  alight,  and  started  again  sud- 
denly, while  she  was  stepping  off, 
throwing  her  to  the  ground  and 
causing  the  injuries  complained  of. 
One  of  her  witnesses  testified  that 
the  car  stopped,  and  the  plaintiff 
took  hold  of  the  post,  and  sprang 
out  and  then  fell.  On  cross-exam- 
ination she  stated  that  the  car  did 
not  stop  and  move  again.  Three 
other  passengers,  the  motorman  and 
conductor,  testified  that  the  plaintiff 
stepped  off  the  car  before  it  stopped. 
It  was  held  that,  the  plaintiff's  story 
not  being  intrinsically  improbable, 
it  was  not  reversible  error  for  the 
court  to  deny  the  defendant's  mo- 
tion to  direct  a  verdict  in  its  favor: 
Bading  v.  Milwaukee  &c.  R.  Co.,  105 
Wis.  480;  s.  c.  81  N.  W.  Rep.  861. 
For  a  case  where  a  passenger  re- 
ceived an  injury  in  alighting,  and  it 
was  held  that  a  verdict  for  the 
plaintiff  should  be  set  aside  as  being 
against  the  weight  of  the  evidence, 
— see  Black  v.  Second  Ave.  R.  Co., 
60  N.  Y.  Supp.  631. 
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CHAPTER  GUI. 


SLEEPING    CAR    COMPANIES. 


Section 

3605.  Sleeping    car    companies    not 

common  carriers  nor  inn- 
keepers. 

3606.  Bound    to    exercise    ordinary 

care  to  protect  passengers 
from  thieves. 

3607.  Notices    and    stipulations    at- 

tempting to  discharge  their 
liability. 

3608.  Mere    loss    of    baggage    not 

prima  facie  evidence  of  neg- 
ligence. 

3609.  Responsibility  as  between  the 

railroad  company  and  the 
sleeping  car  company. 

3610.  Nature    of    the    contract    be- 

tween the  sleeping  car  com- 
pany and  the  passenger. 

3611.  Obligation  of  sleeping  car  com- 

panies to  furnish  berths  to 
persons  applying  therefor. 

3612.  Liability  of  sleeping  car  com- 

pany for  breach  of  its  con- 
tract with  purchaser  of 
ticket. 

3613.  Railroad  company  responsible 

for  safety  of  passenger  in 
sleeping  car  and  liable  for 
negligence,  etc.,  of  servants 
of  such  company. 
,3614.  Duty  of  sleeping  car  company 
to  awaken  guest  before  ar- 


Section 

riving  at  point  of  destina- 
tion. 

3615.  Extent  of  liability  of  sleeping 

car  companies  for  loss  of 
passenger's  money,  reason- 
able sum  for  travelling  ex- 
penses. 

3616.  Extent  of  liability  of  sleeping 

car  companies  for  loss  of 
other  personal  property  of 
passengers. 

3617.  Responsibility  of  sleeping  car 

companies  for  thefts  of  pas- 
sengers' effects  by  compa- 
nies' servants. 

3618.  Specific  acts  which  have  been 

imputed  to  sleeping  car  com- 
panies as  negligence,  in  re- 
spect of  the  safety  of  the 
valuables  of  their  guests. 

3619.  When  money  is  deemed  to  be 

in  the  custody  of  the  passen- 
ger— pocketbook  under  pas- 
senger's pillow. 

3620.  Contributory  negligence  of  the 

passenger  whose  money, 
baggage,  or  valuables  are 
stolen. 

3621.  Liability  of  sleeping  car  com- 

panies for  negligent  injuries 
to  passengers. 

3622.  Indignity — Murder — Insanity. 


§  3605.  Sleeping  Car  Companies  not  Common  Carriers  nor  Inn- 
keepers.— Judicial  opinion  seems  to  have  settled  upon  the  proposi- 
tion that  a  sleeping  car  company  is  neither  a  common  carrier^  nor 


'  Somewhat  at  variance  with  this 
statement  is  a  decision  to  the  effect 
that  a  sleeping  car  company  be- 
comes responsible  as  a  common  car- 


rier for  the  safe  delivery  of  the  tag- 
gage  of  a  passenger  entrusted  to  the 
porter  of  the  company,  to  be  carried 
to  a  given  place:     Voss  v.  Wagner 
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an  innkeeper;-  and,  consequently,  that  it  is  not  liable  as  an  insurer 
for  the  loss  of  the  money  or  effects  of  its  guest  while  he  is  asleep  on 
its  car,  but  is  liable  only  upon  proof  of  negligence  f  and  the  measure 
of  its  duty  is  to  exercise  ordinary  or  reasonable  care  to  protect  him 
from  such  loss.* 


Palace  Car  Co.,  16  Ind.  App.  271; 
s.  c.  43  N.  B.  Rep.  20;  rehearing  de- 
nied 44  N.  B.  Rep.  1010.  But  as 
sleeping  car  companies  never  hold 
themselves  out  as  the  mere  carriers 
of  baggage  or  other  packages  or  par- 
cels, it  is  difficult  to  see  hov?  this 
can  be  so,  unless  there  is  special 
proof  of  the  authority  of  the  porter 
from  the  company  to  receive  and 
carry  the  baggage.  The  facts  were 
that  the  porter  of  the  sleeping  car 
undertook  to  carry  the  effects  of  a 
passenger  from  the  car  to  the  recep- 
tion room  of  a  station,  and  left  a 
part  of  them  behind  and  they  were 
lost;  and  what  the  court  really  held 
was  that,  although  the  sleeping  car 
company  may  not  have  been  liable 
as  a  common  carrier,  yet  it  was 
culpably  negligent,  and  on  that 
ground  became  responsible  to  the 
passenger  for  the  loss  of  his  effects: 
Voss  V.  Wagner  Palace  Car  Co., 
supra.. 

^  Pullman  Palace  Car  Co.  v.  Gavin, 
93  Tenn.  53;  s.  c.  21  L.  R.  A.  298;  23 
S.  W.  Rep.  70;  Stevenson  v.  Pull- 
man Palace  Car  Co.  (Tex.  Civ.  App.), 
32  S.  W.  Reji.  335  (no  off.  rep.); 
Blum  V.  Southern  &c.  Palace  Car 
Co.,  1  Flip.  (U.  S.)  500;  Hughes  v. 
Pullman  Palace  Car  Co.,  74  Fed.  Rep. 
499  (not  a  common  carrier);  Pull- 
man Palace  Car  Co.  v.  Matthews,  74 
Tex.  654;  s.  c.  12  S.  W.  Rep.  744; 
Pullman  Palace  Car  Co.  v.  Pollock, 
69  Tex.  120;  s.  c.  5  S.  W.  Rep.  814 
(not  liable  for  baggage  as  a  common 
carrier) ;  Fall  River  &c.  Co.  v.  Pull- 
man Palace  Car  Co.,  4  Ohio  N.  P. 
26;  s.  c.  6  Ohio  Dec.  85  (not  liable 
for  property  of  passenger  as  inn- 
keeper). Contrary  to  the  general 
doctrine,  the  Supreme  Court  of  Ne- 
braska have  held  that  a  sleeping  car 
company,  in  so  far  as  it  renders 
services  similar  in  kind  to  those  ren- 
dered by  an  innkeeper,  is  subject  to 
the  same  liabilities;  so  that  where 
an  article  of  wearing  apparel  belong- 
ing to  a  passenger  In  such  a  car  has 
oeen  placed  in  the  care  of  the  porter, 
tind  is  stolen  from  the  car,  the  com- 
pany becomes  liable  therefor,  with- 
out proof  of  negligence,  but  upon 
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proof  of  the  theft  merely:  Pullman 
Palace  Car  Co.  v.  Lowe,  28  Neb.  239; 
s.  c.  6  L.  R.  A.  809;  40  Am.  &  Eng. 
Rail.  Cas.  637;  44  N.  W.  Rep.  226. 

"  Williams  v.  Webb,  58  N.  Y.  Supp. 
300;  s.  c.  27  Misc.  (N.  Y.)  508;  6  Am. 
Neg.  Rep.  129;  modifying  s.  c.  49  N. 
Y.  Supp.  Ill;  22  Misc.  (N.  Y.)  513; 
Tracy  v.  Pullman  Palace  Car  Co.,  67 
How.  Pr.  (N.  Y.)  154  (liable  only 
on  proof  of  negligence);  Carpenter 
V.  New  York  &c.  R.  Co.,  124  N.  Y. 
53;  s.  c.  26  N.  B.  Rep.  227;  11  L.  R. 
A.  759;  34  N.  Y.  St.  Rep.  854;  9  Rail. 
&  Corp.  L.  J.  234;  McMurray  v.  Pull- 
man Palace  Car  Co.,  86  111.  App.  619; 
Smith  V.  Pullman  Palace  Car  Co. 
(Montreal  Cir.  Ct.)  (Can.),  60  Alb. 
L.  J.  188;  Whitney  v.  Pullman  Pal- 
ace Car  Co.,  143  Mass.  243;  Pullman 
Palace  Car  Co.  v.  Hall,  106  Ga.  765; 
s.  c.  44  L.  R.  A.  790;  71  Am.  St.  Rep. 
293;  14  Am.  &  Eng.  Rail.  Cas.  (N. 
S.)  229;  32  S.  E.  Rep.  923;  Blum  v. 
Southern  &c.  Palace  Car  Co.,  1  Flip. 
(U.  S.)  500;  ^uUman  Palace  Car  Co. 
V.  Smith,  73  111.  360;  s.  c.  24  Am. 
Rep.  258;  Woodruff  Sleeping  &c. 
Coach  Co.  V.  Diehl,  84  Ind.  474;  s.  c. 
43  Am.  Rep.  42;  Lewis  v.  New  York 
Sleeping  Car  Co.,  143  Mass.  273;  s.  c. 
58  Am.  Rep.  135 ;  Root  v.  New  York 
&c.  Sleeping  Car  Co.,  28  Mo.  App. 
199;  Pullman  Palace  Car  Co.  v. 
Adams,  120  Ala.  581;  s.  c.  24  South. 
Rep.  921;  Belden  v.  Pullman  Palace 
Car  Co.  (Tex.  Civ.  App.),  43  S.  W. 
Rep.  22;  Falls  River  &c.  Co.  v.  Pull- 
man Palace  Car  Co.,  4  Ohio  N.  P. 
26;  s.  c.  6  Ohio  Dec.  85;  Pullman 
Car  Co.  V.  Gardner,  3  Pennypack. 
(Pa.)  78;  Dawley  v.  Wagner  Palace 
Car  Co.,  169  Mass.  315.  See,  also, 
note  to  Mann  Boudoir  Car  Co.  t. 
Dupre,  21  L.  R.  A.  289;  note  to  Du- 
val V.  Pullman  Palace  Car  Co.,  10 
C.  C.  A.  331;  and  note  to  Edmunson 
V.  Pullman  Palace  Car  Co.,  34  C.  C. 
A.  382.  Compare  Pullman  Palace 
Car  Co.  V.  Lowe,  28  Neb.  239;  s.  c. 
6  L.  R.  A.  809. 

*  Scaling  v.  Pullman  Palace  Car 
Co.,  24  Mo.  App.  29 ;  Bull  v.  Pullman 
Palace  Car  Co.  (Fed.),  1  Am.  Neg. 
Rep.  200;  Pullman  Palace  Car  Co.  v. 
Pollock,  69  Tex.  120;   s.  c.  5  S.  W. 
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§  3606.  Bound  to  Exercise  Ordinary  Care  to  Protect  Passengers 
from  Thieves. — It  stands  under  the  clear  duty  to  exercise  ordinary 
or  reasonable  care  to  guard  the  passengers  who  are  being  transported 
within  its  car,  from  theft;  and  if,  through  want  of  such  care,  their 
money,  to  such  a  reasonable  amount  as  a  passenger  may  properly 
carry  with  him,  or  their  effects,  of  such  a  kind  and  value  as  a  passen- 
ger may  reasonably  carry  with  him,  are  stolen,  the  sleeping  car 
company  will  be  liable.^  This  duty  of  exercising  care  extends  to 
protecting  the  passenger  from  the  theft  of  his  pocketbook,  placed 
anywhere  in  his  berth,  while  he  is  asleep  f  and  to  preventing  the 
loss  of  luggage  left  by  the  passenger  in  his  berth.  ^  The  duty  of 
the  sleeping  car  company  is  not  ended  by  merely  furnishing  a  berth 
to  its  guest;  but  its  invitation  to  him  to  sleep  implies  an  obligation 
upon  its  part  of  keeping  a  reasonable  watch  for  his  safety,  of  ex- 
cluding unauthorized  persons  from  the  car,  and  of  taking  reasonable 
care  and  precaution  to  the  end  of  preventing  thefts  of  his  money 
or  other  valuables.'  But  a  sleeping  car  company  is  bound  to  have 
an  employe  charged  with  the  duty  of  carefully  and  continuously 
watching  the  interior  of  the  car  while  the  berths  are  occupied  by  the 
sleeping  passengers.^"  In  such  a  case,  where  there  were  only  curtains 
dividing  the  sections,  and  separating  them  from  the  aisle,  it  was 
held  that  the  sleeping  car  company  was  liable,  on  the  footing  of 


Rep.  814;  Falls  River  &c.  Co.  v.  Pull- 
man Palace  Car  Co.,  4  Ohio  N.  P. 
26;  s.  c.  6  Ohio  Dec.  85  (liable  only 
in  case  of  want  of  ordinary  care) ; 
Belden  v.  Pullman  Palace  Car  Co. 
(Tex.  Civ.  App.),  43  S.  W.  Rep.  22; 
s.  c.  3  Am.  Neg.  Rep.  746  (bound 
only  to  the  exercise  of  reasonable 
care);  Effron  v.  Wagner  Palace  Car 
Co.,  59  Mo.  App.  641;  Pullman  Pal- 
ace Car  Co.  V.  Hall,  106  Ga.  765;  s.  c. 
44  L.  R.  A.  790;  71  Am.  St.  Rep. 
293;  14  Am.  &  Bng.  Rail.  Cas.  (N. 
S.)  229;  32  S.  E.  Rep.  923;  Blum  v. 
Southern  Pullman  Palace  Car  Co.,  1 
Flip.  (U.  S.)  500;  Voss  v.  Wagner 
Palace  Car  Co.,  16  Ind.  App.  271; 
s.  c.  43  N.  E.  Rep.  20;  Pullman  Pal- 
ace Car  Co.  V.  Smith,  73  111.  360; 
Pullman  Palace  Car  Co.  v.  Gaylord 
(Ky.),  23  Am.  L.  Reg.  (N.  S.)  788; 
Lewis  V.  New  York  Sleeping  Car  Co., 
143  Mass.  267;  s.  c.  9  N.  B.  Rep.  615; 
Stevenson  v.  Pullman  Palace  Car  Co. 
(Tex.  Civ.  App.),  26  S.  W.  Rep.  112 
(no  off.  rep.);  Chamberlain  v.  Pull- 
man Palace  Car  Co.,  55  Mo.  App. 


474;  Henderson  v.  Louisville  &c.  R. 
Co.,  20  Fed.  Rep.  437. 

'  Pullman  Palace  Car  Co.  v. 
Matthews,  74  Tex.  654;  s.  c.  12  S.  W. 
Rep.  744;  Pullman  Palace  Car  Co.  v. 
Pollock,  69  Tex.  120;  s.  c.  5  S.  W. 
Rep.  814;  Falls  River  &c.  Co.  v.  Pull- 
man Palace  Car  Co.,  4  Ohio  N.  P. 
26;  s.  c.  6  Ohio  Deo.  85;  Barrott  v. 
Pullman  Palace  Car  Co.,  51  Fed. 
Rep.  796;  s.  c.  52  Am.  &  Bng.  Rail. 
Cas.  498;  Kates  v.  Pullman  Palace 
Car  Co.,  95  Ga.  810;  s.  c.  23  S.  E. 
Rep.  186;  Pullman  Palace  Car  Co. 
V.  Adams,  120  Ala.  581;  s.  c.  24 
South.  Rep.  921;  45  L.  R.  A.  767. 

°  Pullman  Palace  Car  Co.  v.  Ad- 
ams, 120  Ala.  581;  s.  c.  24  South. 
Rep.  921;  45  L.  R.  A.  767. 

'  Effron  V.  Wagner  Palace  Car  Co., 
59  Mo.  App.  641. 

'  Blum  V.  Southern  &c.  Palace  Car 
Co.,  1  Flip.  (U.  S.)  500. 

"  Carpenter  v.  New  York  &c.  R. 
Co.,  124  N.  Y.  53;  s.  c.  11  L.  R.  A. 
759;  34  N.  Y.  St.  Rep.  854;  9  Rail. 
&  Corp.  L.  J.  234;  26  N.  E.  Rep.  277. 
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negligence,  either  for  not  furnishing  apartments  that  could  be  se- 
curely closed,  or  for  not  supplying  such  a  watch. ^"^  It  seems  that,  in 
an  action  against  a  railroad  company  for  money  lost  while  a  passen- 
ger on  a  sleeping  car  of  such  company,  because  of  alleged  failure  to 
maintain  continued  watchfulness  over  the  interior  of  the  car  while 
the  plaintiff  was  sleeping,  the  plaintiff  must  prove  that  the  money 
was  stolen  from  his  berth  while  he  was  asleep ;  and  evidence  that  the 
loss  was  not  discovered  until  after  he  arose  and  went  to  the  toilet 
room,  or  until  after  he  returned  to  his  seat  in  the  body  of  the  ear, 
is  insufficient.^^ 

§  3607.  Notices  and  Stipulations  Attempting  to  Discharge  their 
Liability. — It  is  hardly  necessary  to  say  that  a  sleeping  car  company 
can  not  relieve  itself  from  liability  for  the  theft  or  other  loss  of  the 
money  or  effects  of  its  passenger,  by  its  act  of  posting  notices  in  the 
car  that  it  will  not  be  responsible  for  the  property  of  guests.  It  can 
not  thus  alter  the  implied  contract  subsisting  between  it  and  the 
passenger,  nor  absolve  itself  from  its  own  negligence,  nor  dispense 
with  the  operation  of  the  law  of  the  land.^^  Nor  can  the  duty  of  ex- 
ercising reasonable  care  to  protect  the  passenger  from  the  theft  or 
loss  of  his  money  or  effects,  be  evaded  by  any  printed  words  on  the 
check  which  is  given  to  the  passenger  as  the  token  by  which  he  claims 
his  berth  from  the  servants  of  the  sleeping  car  company  in  charge 
of  the  car.^*  In  some  Jurisdictions,  the  statement  that  the  sleeping 
car  company  can  not  thus  relieve  itself  from  liability  by  posting  no- 
tices in  its  car  is  qualified  by  the  proviso  that  the  notice  was  not 
known  to  the  passenger.^^     There  is  no  propriety  whatever  in  such 

"Woodruff  Sleeping  &c.  Coacli  Co.  man  Palace  Car  Co.   (Tex.),  3  Am. 

V.  Dlehl,  84  Ind.  474;   s.  c.  43  Am.  Neg.  Rep.  746;  s.  c.  43  S.  W.  Rep.  22 

Rep.  102.    That  a  sleeping  car  com-  (no  off.  rep.). 

pany  is  bound,  in  addition  to  keep-  "  Sessions  v.  New  York  &c.  R.  Co., 

ing  the  necessary  watch   descrihed  78  Hun   (N.  Y.)  541;   s.  c.  61  N.  Y. 

in  the  text,  so  to  manage  its  car  as  St.  Rep.  170;  29  N.  Y.  Supp.  628. 

not  unreasonably  to  expose  the  prop-  "  Voss  v.  Wagner  Palace  Car  Co., 

erty  of  its  passengers  to  an  unusual  16  Ind.  App.  271;  s.  c.  43  N.  B.  Rep. 

risk  of  loss  by  thieves  or  otherwise,  20;   rehearing  denied  44  N.  E.  Rep. 

— see  Williams  v.   Webb,   58   N.   Y.  1010;    Stevenson  v.  Pullman  Palace 

Supp.  300   (both  the  conductor  and  Car  Co.    (Tex.  Civ.  App.),  26  S.  W. 

porter  were  asleep).     But  the  sleep-  Rep.  112  (no  off.  rep.) ;  Lewis  v.  New 

ing  car  company  is  not,  as  matter  of  York   Sleeping   Car   Co.,   143    Mass. 

law,  guilty  of  negligence  in  failing  267;  s.  c.  56  Am.  Rep.  852,  note, 

to  inspect  and  identify  the  baggage  "  Stevenson  v.  Pullman  Palace  Car 

which    the    passengers    carried    off  Co.   (Tex.  Civ.  App.),  26  S.  W.  Rep. 

with  them  at  a  station  reached  in  112  (no  off.  rep.);  Louisville  &c.  R. 

the  nighttime,  in  the  absence  of  any  Co.  v.  Katzenberger,  16  Lea  (Tenn.) 

circumstance  calling  for  more  than  380;  s.  c.  57  Am.  Rep.  232. 

ordinary  diligence:     Belden  v.  Pull-  "Lewis  v.  New  York  Sleeping  Car 
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a  qualification.  The  contract  between  the  parties  has  been  made 
before  the  passenger  enters  the  car.  Thereafter  it  is  not  competent 
for  one  of  the  parties  to  modify  it  to  the  disadvantage  of  the  other, 
without  his  consent;  and  this  must  be  so,  no  matter  how  fully  he  is 
notified  by  such  a  posted  notice  after  he  has  purchased  his  rights  and 
paid  for  them.  On  a  principle  hereafter  considered/^  which  makes 
the  railroad  company  liable  for  such  torts  of  the  sleeping  car  com- 
pany and  of  its  servants  as  are  injurious  to  the  passenger,  the  railroad 
company  may  be  held  liable  for  the  theft  or  loss  of  the  property  of 
the  passenger,  visited  upon  him  by  the  negligence  of  the  servants 
of  the  sleeping  car  company, — in  which  case  the  conditions  printed 
on  the  ticket  given  the  passenger  by  the  sleeping  car  company  would 
have  no  bearing  on  the  question  of  his  rights  as  against  the  railroad 
company.^^  A  notice  posted  in  a  sleeping  car  to  the  effect  that 
the  company  will  not  be  liable  for  any  losses  of  valuables  sustained 
by  passengers,  if  not  known  to  a  passenger  will  not  relieve  the  com- 
pany from  liability  to  him  for  a  loss  of  his  pocketbook,  in  conse- 
quence of  its  negligence  in  failing  to  keep  a  suitable  watch.^^ 

§  3608.  Mere  Loss  of  Baggage  not  Prima  Facie  Evidence  of  Negli- 
gence.— The  negligence  here  intended  is  not  presumptive,  theoretical, 
or  constructive  negligence,  but  is  negligence  in  fact,  which  the  pas- 
senger sustaining  the  loss  must  aver  and  prove.  The  mere  fact  of 
the  loss  of  his  baggage  and  effects  does  not  create  a  prima  facie  pre- 
sumption of  negligence,  such  as  casts  the  burden  of  explaining  or 
excusing  it  upon  the  sleeping  car  company,^®  but  some  other  affirma- 
tive evidence  tending  to  show  negligence  on  the  part  of  the  defendant 
must  be  given.^° 

Co.,  143  Mass.  267;  s.  c.  56  Am.  Rep.  "  Tracy  v.  Pullman  Palace  Car  Co., 

852,  note.    See,  also,  Voss  v.  Wagner  67  How.  Pr.  (N.  Y.)  154;  Falls  River 

Palace  Car  Co.,  16   Ind.  App.  271;  &c.  Co.  v.  Pullman  Palace  Car  Co., 

s.  c.  43  N.  E.  Rep.  20;  rehearing  de-  4  Ohio  N.  P.  26;  s.  c.  6  Ohio  Dec.  85. 

nied  44  N.  E.  Rep.  1010.  '°  Carpenter  v.  New  York  &c.  R. 

^'Post,  §  3613.  Co.,  124  N.  Y.  53;  s.  c.  26  N.  E.  Rep. 

"Louisville  &c.  R.  Co.  v.  Katzen-  277;   11  L.  R.  A.  759;    34  N.  Y.  St. 

berger,  16  Lea  (Tenn.)  380;  s.  c.  57  Rep.  854;  9  Rail.  &  Corp.  L.  J.  234; 

Am.  Rep.  232.  McMurray  v.   Pullman   Palace   Car 

"  Lewis  V.  New  York  Sleeping  Car  Co.,  86  111.  App.  619.    According  to  a 

Co.,  143  Mass.  267;  s.  c.  9  N.  E.  Rep.  Canadian  court,  specific  acts  of  neg- 

615;    56   Am.   Rep.    852.    That   the  ligence  on  the  part  of  the  sleeping 

court  may,   in   such  an  action,   in-  car  company  must  be  shown,  to  es- 

Btruct  the  jury  as  to  what  special  tablish  a  liability  for  the  loss  of  a 

acts    or    omissions    will    constitute  handbag  left  by  the  owner  by  the 

such  negligence  as  will  authorize  a  side  of  his  berth  at  night,  in  order 

recovery,  but  is  not  bound  to  do  so,  that  it  might  be  examined  by  the 

— see  Scaling  V.  Pullman  Palace  Car  customs  officer:     Smith  v.  Pullman 

Co.,  24  Mo.  App.  29.  Palace  Car  Co.   (Montreal  Cir.  Ct.) 
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§  3609.  Responsibility  as  between  the  Railroad  Company  and  the 
Sleeping  Car  Company." — It  is  well  known  that  in  the  United  States, 
sleeping  car  service  on  railway  lines  is  almost  entirely  in  the  hands 
of  one  corporation,  whose  cars  are  hauled  by  the  railroad  companies 
on  their  passenger  trains,  under  contractual  relations  between  the  two 
companies.  These  relations,  so  far  as  they  have  been  disclosed  in 
judicial  proceedings,  are  such  as  to  place  the  railroad  company  in 
general  control  within  the  sleeping  cars,  as  well  as  on  other  parts 
of  its  own  train.  The  railway  conductor  passes  through  the  sleeping 
cars,  and  takes  up  railway  tickets  or  collects  railway  fare  from  the 
passengers,  who,  upon  the  payment  of  an  additional  sum  to  the 
sleeping  car  company,  secure  the  privilege  of  riding  in  the  sleeping 
car.  It  must  follow  from  a  consideration  of  these  facts,  that  for  a 
tortious  act  done  by  the  conductor  of  the  railroad  company,  acting 


(Can.),  60  Alb.  L.  J.  188.  But  this 
does  not  exclude  the  conclusion  that 
proof  of  loss  of  the  passenger's  prop- 
erty while  he  is  asleep,  under  circum- 
stances which  tend  to  show  that  but 
for  the  negligence  of  the  defendant, 
the  loss  would  not  have  occurred,  is 
prima  facie  evidence  of  negligence, 
such  as  shifts  the  burden  of  proof: 
Bevis  V.  Baltimore  &c.  R.  Co.,  26  Mo. 
App.  19.  A  decision  of  an  authori- 
tative court  is  to  the  effect  that  the 
loss  or  theft  of  a  valise  intrusted 
by  a  passenger  on  a  sleeping  car  to 
the  employes  in  charge  of  the  car, 
while  he  is  asleep  in  his  berth,  ren- 
ders the  sleeping  car  company  liable, 
in  the  absence  of  proof  adduced  by 
the  defendant  that  the  employes 
used  reasonable  care  for  the  protec- 
tion of  the  property:  Cooney  v. 
Pullman  Palace  Car  Co.,  121  Ala. 
368;  s.  c.  25  South.  Rep.  712;  6  Am. 
Neg.  Rep.  1.  On  the  assumption 
that  the  loss  of  the  effects  of  the  pas- 
senger under  given  circumstances 
may  constitute  prima  facie  evidence 
of  negligence,  it  may  be  worth  while 
to  consider  what  evidence  will  ena- 
ble the  sleeping  car  company  to  re- 
but the  presumption.  On  this  sub- 
ject we  extract  from  a  decision  made 
by  the  judges,  that  a  sleeping  car 
company  relieves  itself  from  liabil- 
ity for  the  loss  of  an  overcoat  hung 
by  an  occupant  of  a  car  inside  of  the 
curtains  which  protected  his  berth, 
by  uncontradicted  evidence  of  the 
porter  that  he  kept  an  absolute  con- 
tinuous watch  until  after  the  time 
that  it  was  stolen:     Pullman  Palace 


Car  Co.  V.  Fraudenstein,  3  Colo.  App. 
540;  s.  c.  34  Pac.  Rep.  578.  The  de- 
cision is  untenable.  In  the  first 
place,  whether  the  presumption  has 
been  rebutted  is  always  a  question 
for  the  jury:  Ante,  §  2773.  In  the 
second  place,  there  is  no  rule  of  law 
which  requires  the  jury  to  believe 
a  witness,  interested  in  exonerating 
himself  from  the  suspicion  of  care- 
lessness or  theft.  In  the  third  place, 
his  testimony  that  he  kept  an  abso- 
lute continuous  watch,  is  contra- 
dicted by  the  fact  that  the  theft  took 
place;  it  being  quite  apparent  that  it 
could  not  have  taken  place  except 
by  some  one  proceeding  along  the 
aisle,  who  would  have  been  seen  by 
the  porter  if  he  had  kept  a  continu- 
ous watch.  Aside  from  this,  the 
idea  that  a  jury  must,  under  judicial 
compulsion,  believe  the  testimony  of 
a  negro  porter  under  such  circum- 
stances, that  he  kept  a  continuous 
watch,  when  the  common  observa- 
tion of  travellers  who  are  obliged 
by  their  physical  necessities  to  get 
out  at  times  during  the  night,  is  to 
the  effect  that  the  negro  porter, 
quite  as  often  as  otherwise,  keeps  a 
continuous  watch  with  his  eyes  shut 
and  snoring,  while  sitting  on  his 
stool  at  the  end  of  the  aisle,  or  while 
stretched  out  on  the  seat  in  the 
smoking  room, — is  absurd.  To  say, 
as  matter  of  law,  that  such  testi- 
mony sustains  the  burden  of  proof 
which  rests  upon  the  sleeping  car 
company,  is  the  wildest  dream. 
^'This  section  is  cited  in  §  3196. 
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within  the  scope  of  hia  authority,  the  sleeping  car  company  is  not 
responsible,  unless  it  has  in  some  way  assumed  responsibility  for  his 
aets.^^  Prom  the  fact  that  the  arrangement  between  the  railroad 
company  and  the  sleeping  car  company  reserved  to  the  railroad  com- 
pany the  general  control  of  the  sleeping  car,  in  common  with  the 
rest  of  its  train, — it  has  been  held  that  the  railroad  company  can  not 
recover  over  against  the  sleeping  car  company  damages  which  the 
railroad  company  has  been  compelled  to  pay  to  a  passenger  on  the 
sleeping  car  for  mental  suffering  caused  by  the  language  of  drunken 
persons,  who  have  been  permitted  to  enter  and  remain  in  the  sleeping 
car.^^  The  railroad  company,  through  its  conductor  and  other  serv- 
ants, had  the  power  and  was  under  the  duty  of  suppressing  their 
misconduct  or  expelling  them  from  the  train;  and  manifestly,  to  al- 
low such  a  recovery  of  damages  would  be  to  allow  the  railroad  com- 
pany to  recover  damages  for  its  own  wrong.  The  conclusion  of  one 
court  was  that  unless  a  passenger  on  a  railway  train  has  notice  to  the 
contrary,  a  sleeping  car  hauled  on  the  train  is  under  the  management 
of  the  railroad  company,  whose  train  it  is;  and  the  passenger  may 
consequently  recover  from  the  railway  company  damages  for  an  injury 
sustained  from  the  negligence  of  a  servant  in  charge  of  the  sleeping 
car,  received  through  the  fall  of  a  berth  upon  him ;  and  it  necessarily 
followed,  on  principles  already  considered,^*  that  the  fact  of  an  in- 
jury from  such  a  source  carried  with  it  a  presumption  of  negligence, 
such  as  the  railroad  company  was  obliged  to  explain  consistently  with 
its  own  innocence,  or  pay  damages.^^ 

§  3610.    Nature  of  the  Contract  between  the  Sleeping  Car  Com- 
pany and  the  Passenger. — The  ticket  for  a  berth,  section  or  "state- 

^^Thus,  a  sleeping  car  company  company:  Lawrence  v.  Pullman 
furnished  cars,  kept  them  in  order.  Palace  Car  Co.,  144  Mass.  1. 
and  provided  conductors  and  porters  ''  Houston  &c.  R.  Co.  v.  Perkins, 
for  them.  The  conductors  of  the  21  Tex.  Civ.  App.  508;  s.  c.  52  S.  W. 
trains  had  full  authority  to  deter-  Rep.  124. 
mine  who  should  ride  in  the  sleep-  "Ante,  §  2754,  et  seq. 
ing  cars,  and  under  what  circum-  ^°  Cleveland  &c.  R.  Co.  v.  Walrath, 
stances;  and  a  rule  of  the  railroad  38  Ohio  St.  461;  s.  c.  43  Am.  Rep. 
company  provided  that  in  a  certain  433.  On  the  further  subject  of  the 
sleeping  car  none  should  ride  with-  legal  effect  of  the  relations  subsist- 
out  a  through  ticket  from  Baltimore  ing  between  a  railroad  company 
to  New  York.  The  plaintiff  insisted  which  hauls  a  sleeping  car,  and  the 
on  riding  in  this  car  on  a  ticket  sleeping  car  company  which  owns 
from  Baltimore  to  Philadelphia,  and  the  sleeping  car,  upon  the  rights  of 
another  from  Philadelphia  to  New  passengers  in  the  sleeping  car, — see 
York,  and  was  forcibly  removed  to  note  to  Duval  v.  Pullman  Palace 
another  car  by  the  train  conductor  Car  Co.,  10  C.  C.  A.  331;  note  to 
and  the  sleeping  car  conductor.  It  Edmunson  v.  Pullman  Palace  Car 
was  held  that  he  could  not  maintain  Co.,  34  C.  C.  A.  382;  also  note  to 
an  action  against  the  sleeping  car  Mann-Boudoir  Car  Co.  v.  Dupre,  21 
company;  that  his  grievance,  if  he  L.  R.  A.  289. 
had  any,  was  against  the  railroad 
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room"  in  a  sleeping  car,  which  is  ordinarily  issued  to  one  who  pur- 
chases of  the  sleeping  car  company  the  right  of  passage  therein,  does 
not  express  all  the  terms  of  the  contract,  and  is  not  intended  to;  it 
is  a  mere  symbol:  the  contract  is  implied  from  the  nature  of  the 
employment  and  service  and  the  well-known  usages  of  the  company.^' 
Such  a  ticket,  marked  good  for  a  particular  date  and  car  only,  when 
accompanied  by  a  first-class  railroad  ticket  from  one  designated  sta- 
tion to  another,  is  not  a  contract  of  the  sleeping  car  company  to 
carry  the  passenger  over  the  designated  route,  but  is  merely  a  contract 
to  accommodate  him  in  its  car  hauled  over  such  route,  so  long  as  the 
railroad  company  will  convey  the  car.^^  It  has  been  held  that  the 
purchaser  of  such  a  ticket  may,  upon  leaving  the  train,  before  ar- 
riving at  his  destination,  transfer  the  use  of  the  berth  or  the  section 
called  for  by  the  ticket,  to  another  first-class  passenger  on  the  train.^^ 

§  3611.  Obligation  of  Sleeping  Car  Companies  to  Furnish  Berths 
to  Persons  Applying  Therefor. — Although  a  sleeping  car  company 
is  not  a  common  carrier,  nor  an  innkeeper,  yet  the  service  which  it 
renders  is  a  public  and  common  service,  in  the  discharge  of  which  it 
is  bound,  under  the  principles  of  the  common  law,  to  serve  all  mem- 
bers of  the  public  who  apply  for  its  service,  to  the  extent  of  its  ca- 
pacity, and  to  treat  the  members  of  the  public  equally,  under  equal 
conditions.  If,  therefore,  a  sleeping  car  company  has  a  vacant  berth 
at  its  disposal,  it  is  bound  to  furnish  it  to  any  proper  person  who  ap- 
plies for  it,  and  who  tenders  the  customary  price;  and  if  it  refuses 
to  do  so,  it  is  liable  to  him  in  damages.^* 

§  3612.  Liability  of  Sleeping  Car  Company  for  Breach  of  its  Con- 
tract with  Purchaser  of  Ticket. — ^A  sleeping  car  company  which  sells 


'°  Lewis  v.  New  York  Sleeping  Car  car  company  and  the  railroad,  the 

Co.,  143  Mass.  267;  s.  c.  9  N.  E.  Rep.  drawing-room  car  was  operated  and 

615.  controlled  by  the  railroad  company. 

"Duval   V.    Pullman    Palace    Car  Plaintiffs  sued  the  palace  car  com- 

Cc,  10  C.  C.  A.  331;  s.  c.  33  L.  R.  A.  pany  for  breach  of  contract  for  fail- 

715;  27  Chic.  Leg.  News  26;  62  Fed.  ing  to  carry  them  to  their  destina- 

Rep.  265.    In  this  case  the  plaintiffs,  tion.     It  was  held  that  no  recovery 

having  tickets  over  a  railroad,  pur-  could  be  had,  for  the  reasons  stated 

chased  from  a  palace  car  company  in  the  above  text. 

a  ticket  for  the  drawing-room  of  one  ^  Curlander  v.  Pullman  Palace  Car 

of  its  cars,  a  part  of  the  train  go-  Co.   (Md.  Super.  Ct.),  28  Chic.  Leg. 

ing  to  their  destination.    Before  ar-  News  68. 

riving  there,  the  train  was  turned  '"Nevin    v.    Pullman    Palace    Car 

back   by   the   railroad    officials,    be-  Co.,  106  111.  222.     In  Illinois  the  ac- 

cause  of  a  washout  on  the  road,  and  tion  may  be  either  case  or  assump- 

plaintiffs  were  ejected  from  the  car  sit:    Nevin  v.  Pullman  Palace  Car 

by  the  conductor  of  the  road.    Un-  Co.,  supra. 
der  the  contract  between  the  palace 
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a  ticket  for  a  berth  to  a  passenger  on  the  train  on  which  its  car  is 
carried,  is,  of  course,  liable  in  damages  for  a  breach  of  the  implied 
contract  to  furnish  the  berth  to  the  passenger.^"  It  will  be  no  de- 
fense to  an  action  to  recover  substantial  damages,  where  the  passenger, 
who  had  purchased  a  berth,  was  excluded  from  it,  and  compelled  to 
sit  all  night  in  an  ordinary  day  coach,  that,  on  application  for  redress, 
he  was  told  that  he  could  have  his  money  back.^^  The  measure  of 
damages  for  the  breach  of  such  a  contract  is  more  than  the  money 
paid  for  the  ticket  in  the  sleeping  car.  The  rule  of  damage  seems  to 
be  that  applicable  in  the  case  of  the  defaults  of  telegraph  companies, 
explained  in  the  preceding  volume;''^  which,  briefly  stated,  is  that 
those  damages  may  be  recovered  which  may  fairly  be  supposed  to  have 
been  in  the  contemplation  of  the  parties  to  the  contract  at  the  time  of 
making  it,  as  likely  to  result  from  a  breach  of  it.  Such  damages  man- 
ifestly include  compensation  for  the  inconvenience,  the  suffering  or  the 
illness  of  the  passenger  who  is  excluded  from  the  berth  in  the  sleeping 
car  which  he  has  purehased.^^  If  a  sleeping  car  company  sells  to  a 
passenger  who  has  purchased  a  coupon  ticket  over  a  particular  route, 
and  who  exhibits  the  ticket  to  the  agent  of  the  sleeping  car  company  on 
purchasing  his  sleeping  car  ticket,  a  ticket  for  a  berth  in  its  sleeping 
car,  to  be  hauled  over  that  route,  and  the  car  is  hauled  over  another 
route,  and  the  passenger,  refusing  to  pay  train  fare  over  the  route 
which  the  car  actually  takes,  is  ejected  therefrom,  the  sleeping  car 
company  will  be  liable  to  him  for  a  breach  of  its  representation  and 
warranty  that  its  car  will  be  hauled  over  the  route  for  which  he  has 
purchased  his  ticket.^*  It  is  scarcely  necessary  to  add  to  what  is  here 
said,  that  where  a  sleeping  car  company  has  agreed  to  furnish  a 
designated  section  to  a  passenger,  it  can  not  excuse  its  failure  to 
comply  with  its  agreement  on  the  ground  that  other  passengers  de- 
manded the  particular  section  before  the  passenger  to  whom  the 

*"  Pullman  Palace  Car  Co.  v.  Nel-  served  for  her,  in  pursuance  of  the 

son,  22  Tex.  Civ.  App.  223;   s.  c.  54  agreement,    she    was    compelled    to 

S.  W.  Rep.  624;  Pullman  Palace  Car  sleep  in  the  smoking  compartment 

Co.  V.  Booth  (Tex.  Civ.  App.),  28  S.  of  the  car,  where  her  privacy  was 

W.  Rep.  719    (no  off.  rep.) ;   Braun  frequently  intruded  upon  by  the  por- 

v.  Webb,  65  N.  Y.  Supp.  668;   aff'g  ter  and  others,  and  where  she  was 

«.  c.  62  N.  Y.  Supp.  1037.    See,  also,  kept  awake,  resulting  in  great  phys- 

Pullman  Palace  Car  Co.  v.  King,  99  ical  pain,  mental  distress  and  humil- 

Fed.  Rep.  380;  s.  c.  39  C.  C.  A.  573.  iation,  during  the  entire  night.     It 

"  Braun  v.  Webb,  65  N.  Y.  Supp.  was  held  that  an  award  of  $900  for 

668;  aff'g  s.  c.  62  N.  Y.  Supp.  1037.  her    damages      -as    not    excessive: 

""Vol.  II,  §  2i55,  et  seq.  Pullman  Palace  Car  Co.  v.  Nelson, 

""In  one  case,  a  sleeping  car  com-  22  Tex.  Civ.  App.  223;  s.  c.  54  S.  W. 

pany  agreed  with  a  female  passen-  Rep.  624. 

ger  to  reserve  a  berth  for  her.    She  ^  Pullman  Palace  Car  Co.  v.  King, 

hoarded  its  car  suffering  from  ill-  99  Fed.  Rep.  38";  s.  c.  39  C.  C.  A. 

ness,  but,  no  berth  having  been  re-  572. 
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company  agreed  to  furnish  it  presented  herself  to  pay  for  or  to  occupy 
it.^^ 

§  3613.  Railroad  Company  Responsible  for  Safety  of  Passenger 
in  Sleeping  Car  and  Liable  for  Negligence,  etc.,  of  Servants  of  such 
Company.^^ — A  railroad  company  is  responsible  for  the  safety  of  the 
passengers  which  it  hauls  in  sleeping  cars  belonging  to  another  com- 
pany, which  are  attached  to  its  train,  to  the  same  extent  as  it  would 
be  if  they  were  hurt  in  its  own  cars.^^  The  passengers  are  not  con- 
cerned with  any  private  agreement  which  may  subsist  between  the 


™  Pullman  Palace  Car  Co.  v.  Booth 
(Tex.  Civ.  App.),  28  S.  W.  Rep.  719 
(no  off.  rep.).  It  has  been  held  that 
a  sleeping  car  company  is  not  liable 
in  damages  for  ejecting  a  passenger 
from  a  berth  which  has  been  as- 
signed her  by  the  conductor  of  the 
car,  where,  by  its  standing  order, 
such  berth  was  reserved  for  passen- 
gers getting  upon  the  car  at  a  sta- 
tion further  along  the  road,  and  the 
conductor  erroneously  assigned  such 
berth  to  such  passenger,  but  notified 
the  latter  of  the  error  within  a  rea- 
sonable time  before  reaching  such 
station  and  offered  her  another 
berth  in  the  car  equal  in  accommo- 
dation to  that  originally  assigned 
her,  and  she  refused  to  accept  such 
berth  and  left  the  car  without  being 
compelled  to  do  so:  Mann  Boudoir 
Car  Co.  V.  Dupre,  54  Fed.  Rep.  646; 
S.  c.  21  L.  R.  A.  289;  47  Alb.  L.  J. 
446.  Nor  is  a  sleeping  car  company 
liable  for  the  refusal  of  its  con- 
ductor to  permit  a  passenger's  son 
to  occupy  a  section  with  his  parents 
without  payment  therefor,  where 
the  son  is  not  named  in  the  pass 
with  them,  and  a  rule  of  the  com- 
pany requires  payment  from  any  one 
not  so  named:  Pullman  Palace  Car 
Co.  V.  Marsh,  24  Ind.  App.  129;  s.  c.  53 
N.  E.  Rep.  782;  1  Rep.  (Ind.)  1024. 
In  the  same  case  it  was  held  that  a 
father  who  relinquished  a  sleeping 
car  berth  to  his  minor  son,  who  was 
not  named  in  the  pass  issued  to  his 
parents,  and  was  not  entitled  to  oc- 
cupy it,  could  not  maintain  an  ac- 
tion against  the  company  on  the 
ground  that  it  permitted  a  trespas- 
ser to  occupy  the  berth  and  excluded 
the  father,  who  was  lawfully  entitled 
to  it:  Pullman  Palace  Car  Co.  v. 
Marsh,  24  Ind.  App.  129;  s.  c.  53  N.  E. 
Rep.  782;  1  Rep.  (Ind.)  1024.  In 
this   case  it  appeared  that  the   de- 
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fendant  agreed  to  furnish  sleeping 
car  accommodations  to  the  members 
of  a  press  association  at  half  rates, 
the  members  to  pay  full  fare  going, 
and  to  receive  passes  for  the  return 
trip,  upon  presentation  of  receipts 
showing  payment  of  one  full  fare. 
Plaintiff  presented  a  receipt  showing 
fares  paid  for  himself  and  wife,  and 
a  pass  was  issued  him  for  the  return 
trip,  entitling  them  to  section  three 
in  one  of  defendant's  sleeping  cars, 
the  upper  berth  of  which  was  after- 
ward, at  the  request  of  plaintiff,  ex- 
changed for  the  lower  berth  of  sec- 
tion one,  the  agent  writing  "1  &  3" 
on  the  back  of  the  pass.  Plaintiff's 
wife  and  son  occupied  the  lower 
berth  of  section  three,  and  the  sleep- 
ing car  conductor  refused  to  permit 
plaintiff  to  occupy  a  berth  in  either 
section  without  the  payment  of  fare, 
for  the  reason  that  there  were  only 
two  names  on  the  pass.  It  was  held 
that  the  conductor  was  right,  and 
that  the  company  was  not  liable  to 
plaintiff  for  damages:  Pullman 
Palace  Car  Co.  v.  Marsh,  supra. 

™This  section  is  cited  in  §§  2977, 
3607,  3621. 

■"  Louisville  &c.  R.  Co.  v.  Ray,  101 
Tenn.  1;  s.  c.  11  Am.  &  Eng.  Rail. 
Cas.  (N.  S.)  174;  46  S.  W.  Rep.  554; 
Williams  v.  Pullman  Palace  Car  Co., 
40  La.  An.  417;  s.  c.  4  South.  Rep. 
85;  Thorpe  v.  New  York  &c.  R.  Co., 
76  N.  Y.  402;  s.  c.  32  Am.  Rep.  325 
(drawing  room  car  belonging  to 
Wagner  Palace  Car  Co.);  Cleveland 
&c.  R.  Co.  V.  Walrath,  38  Ohio  St. 
461;  s.  o.  43  Am.  Rep.  433;  Houston 
&c.  R.  Co.  V.  Perkins,  21  Tex.  Civ. 
App.  508;  s.  c.  52  S.  W.  Rep.  124; 
Pennsylvania  Co.  v.  Roy,  102  U.  S. 
451;  Dwinelle  v.  New  York  &c.  R. 
Co.,  120  N.  Y.  117;  s.  c.  8  L.  R.  A. 
224;  30  N.  Y.  St.  Rep.  587;  24  N.  E. 
Rep.  319. 
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railroad  company  and  the  sleeping  car  company,  under  which  the 
railroad  company  hauls  the  car  of  the  sleeping  car  company,  and  may 
justly  assume  that  their  safety  remains  in  the  charge  of  the  railroad 
company,  and  may  recover  damages  from  the  railroad  company  for 
any  negligent  injury  visited  upon  them  by  the  negligence  of  the  serv- 
ants of  the  sleeping  car  company. ^^  For  example,  the  porter  of  a 
sleeping  car  or  a  drawing-room  car. hauled  on  the  train  of  a  railway 
company,  under  the  usual  contract  between  such  companies,  is  in  law 
a  servant  of  the  railroad  company,  for  whose  acts,  done  in  the  per- 
formance of  its  duty  toward  its  passenger,  it  is  responsible,  notwith- 
standing any  agreement  which  may  subsist  between  it  and  the  sleep- 
ing car  company.^"  In  a  case  \yhere  a  passenger  riding  in  a  sleep- 
ing car  was  injured  by  the  falling  of  the  berth,  it  was  held  that  the 
sleeping  car  company,  its  conductor  and  its  porter,  were  in  law  the 
servants  and  employes  of  the  railroad  company,  and  that  the  negli- 
gence of  either  of  them  as  to  any  matters  involving  the  safety  or 
security  of  passengers,  was  the  negligence  of  the  railway  company.*" 
The  same  principle  has  been  applied  to  the  safety  of  the  passenger's 
baggage  and  effects,  so  as  to  make  the  railroad  company  liable  for 
the  negligent  loss  of  them  after  they  have  been  handed  to  the  porter  of 
the  sleeping  car  company, — and  this  although  the  sleeping  car  ticket 
contained  a  stipulation  to  the  effect  that  wearing  apparel  and  baggage 
placed  in  the  car,  would  be  entirely  at  the  risk  of  the  owners.*^  So 
also,  it  has  been  held  that  the  railroad  company  is  liable  to  a  passen- 
ger for  the  negligence  of  the  porter  of  the  sleeping  car,  who  failed 
to  have  the  passenger  called  as  requested,  in  time  to  leave  the  train 
at  her  destination.*^ 

§  3614.  Duty  of  Sleeping  Car  Company  to  Awaken  Guest  before 
Arriving  at  Point  of  Destination. — It  is  the  duty  of  the  sleeping  car 

^  Cleveland  &c.  R.  Co.  v.  "Walrath,  determining  whether  a  person  has 

38  Ohio  St.  461;    s.  c.  43  Am.  Rep.  such   a   railroad   ticket   as    entitles 

433;    Dwinelle  v.  New  York  &c.  R.  him  to  ride  in  the  sleeping  car,  acts 

Co.,  120  N.  Y.  117;   s.  c.  8  L.  R.  A.  as   the  agent  of  the  railroad   com- 

224';  30  N.  Y.  St.  Rep.  587;  24  N.  E.  pany,   and   not  of  the   sleeping  car 

Rep.  319.  company,   and   no   recovery   can   be 

™  Dwinelle  v.  New  York  &c.  R.  Co.,  had  from  the  latter  for  his  wrongful 
supra;  Williams  v.  Pullman  Palace  refusal  of  a  berth:  Lemon  v.  Pull- 
Car  Co.,  40  La.  An.  417;  s.  c.  4  South,  man  Palace  Car  Co.,  52  Fed.  Rep. 
Rep.  85  (injury  from  the  porter  of  a  262. 

sleepirg  car).    In  pursuance  of  the  "Pennsylvania  Co.  v.  Roy,  102  U. 

same  doctrine,  it  has  been  held  that  S.  451. 

a  railroad  ticket  agent  who  also  sells  "  Louisville  &c.  R.  Co.  v.  Katzen- 

tickets  for  a  sleeping  car  company,  berger,  16  Lea  (Tenn.)  380;   s.  c.  57 

which  merely  provides  lodging  for  Am.  Rep.  232. 

the  passengers  of  the  railway  com-  •^  Airey  v.  Pullman  Palace  Car  Co., 

pany,  the  latter  having  the  right  to  50  La.  An.  648;  s.  c.  11  Am.  &  Eng. 

determine    who    shall    occupy    the  Rail.   Cas.    (N.   S.)    836;    23   South, 

sleeping  car  as  part  of  its  train,  in  Rep.  512. 
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company,  through  its  porter  or  other  proper  servant,  upon  request  of 
a  guest  having  a  berth  in  its  car,  to  awaken  the  guest  in  time  to 
leave  the  train  upon  its  arriving  at  his  destination.*^  It  has  been 
held  that  this  duty  devolves  upon  the  railway  company,  and  for  the 
failure  to  perform  it  the  company  is  answerable  in  damages.** 


§  3615.  Extent  of  Liability  of  Sleeping  Car  Companies  for  Loss 
of  Passenger's  Money,  Reasonable  Sum  for  Travelling  Expenses. — 

The  liability  of  a  sleeping  car  company  to  a  passenger  for  the  loss 
of  his  money  by  theft,  is  limited  to  an  amount  necessary  for  the 
reasonable  travelling  expenses  of  the  passenger.*^  This  does  not  in- 
clude money  which  the  passenger  is  taking  with  him  for  the  purpose 
of  depositing  it  in  a  bank;*"  nor  for  the  purpose  of  buying  cattle  at 
a  place  where  currency  can  not  be  procured ;"  nor  for  the  purpose  of 
paying  debts  due  by  him  in  the  place  to  which,  he  is  going.**  The 
liability  of  the  sleeping  car  company  is  thus  limited  in  respect  of 
the  amount,  even  though  the  money  of  the  passenger  is  stolen  by 
the  company's  own  servants.*' 

§  3616.  Extent  of  Liability  of  Sleeping  Car  Companies  for  Loss  of 
Other  Personal  Property  of  Passengers.^" — In  like  manner,  the  lia- 
bility of  sleeping  car  companies,  predicated  upon  their  negligence,  for 
the  loss  of  the  baggage  of  passengers  riding  in  their  cars,  is  usually 
limited  to  such  hand  baggage  as  a  traveller  ordinarily  takes  with 
him  for  the  purposes  of  his  Journey, — such  articles  as  are  usually 

*^  Airey  V.  Pullman  Palace  Car  Co.,  riage:      McKeon  v.   Chicago  &c.  R. 

50  La.  An.  648;  s.  c.  11  Am.  &  Eng.  Co.,  94"  Wis.  477;    s.  c.  35  L.  R.  A. 

Rail.    Cas.    (N.    S.)    836;    23    South.  252;   2  Chic.  L.  J.  Wkly.  175;   69  N. 

Rep.  512.  W.  Rep.  175. 

"What  the  court  held  was,  that  a  "Illinois  &c.  R.  Co.  v.  Handy,  63 
railway  company  was  under  the  Miss.  609;  Barrott  v.  Pullman  Pal- 
duty  toward  a  passenger  holding  its  ace  Car  Co.,  51  Fed.  Rep.  796;  s.  c. 
passage  ticket  to  a  certain  point,  52  Am.  &  Eng.  Rail.  Cas.  498;  Wil- 
and  a  sleeping  car  ticket  to  another,  liams  v.  Webh,  22  Misc.  (N.  Y.)  513; 
at  which  she  must  change  cars  in  s.  c.  49  N.  Y.  Supp.  1111;  Root  v. 
order  to  reach  her  destination,  to  New  York  &c.  Sleeping  Car  Co.,  28 
awaken  her  in  time  to  make  the  nee-  Mo.  App.  199. 

essary  preparations  for  the  change  "Williams  v.  Webb,  22  Misc.   (N. 

in    a    suitable    and    decent   manner  Y.)  513;  s.  c.  49  N.  Y.  Supp.  1111. 

upon  reaching  the  station,  or,  failing  "  Barrott  v.   Pullman  Palace  Car 

to  do  so,  to  hold  the  train  for  a  suffi-  Co.,  51  Fed.  Rep.  796;   s.  c.  52  Am. 

cient  time   to   enable  her   to   make  &  Eng.  Rail.  Cas.  498. 

such  preparation  as  might  be  neces-  *=  Illinois  &c.  R.  Co.  v.  Handy,  63 

sary  to  change  cars,  without  trepi-  Miss.  609. 

dation,  or  the  exposure  of  her  per-  "  Root  v.  New  York  &c.  Sleeping 

son  to  the  gaze  of  spectators, — and  Car  Co.,  28  Mo.  App.  199. 

this,  whether  or  not  such  duty  was  "This  section  is  cited  in  §  3343. 
stipulated  for  in  the  contract  of  car- 
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carried  by  hand,  which  add  to  the  comfort,  pleasure  and  enjoyment 
of  the  traveller,  which  may  include  an  opera  glass  and  a  compass, 
but  not  a  pistol,  nor  a  diamond  ring  which  is  not  in  a  condition  to  be 
worn  for  use,  convenience,  or  ornament  of  the  passenger  on  his  trip, 
and  which  is  stolen  from  his  berth.^^  This  liability  is  not  strictly 
limited  to  the  value  of  articles  which  the  traveller  may  actually  neeJ 
upon  a  railway  journey,  but  may  extend  to  such  articles  of  baggage 
as  are  ordinarily  carried  by  travellers  in  like  situations,  in  valises, 
which  they  take  with  them  upon  sleeping  cars.^^  In  the  case  of  a 
female  passenger,  it  may  include  articles  of  clothing  which  she  expects 
to  need  during  a  stop  which  she  intends  to  make  en  route,  but  which 
she  will  not  need  while  on  the  train.^* 

§  3617.  Responsibility  of  Sleeping  Car  Companies  for  Thefts  of 
Passengers'  Effects  by  Companies'  Servants. — The  rule  which  protects 
the  passenger  in  case  of  the  loss  of  his  money,  baggage  or  efEects,  while 
on  a  sleeping  car,  through  the  negligence  of  the  servants  of  the  sleep- 
ing car  company,  would  be  of  little  value  if  it  did  not  extend  to  pro- 
tect him  against  such  losses  when  they  take  place  through  the  thefts 
of  such  servants.  The  usual  arguments  against  the  proposition  that 
the  sleeping  car  company  is  liable  for  the  thefts  of  its  servants 
may  easily  be  canvassed  in  the  imagination  of  the  reader.  There  is, 
of  course,  the  old  argument  that  when  the  servant  abandons  his  duty 
and  turns  thief,  he  steps  outside  the  province  of  his  employment  to 
accomplish  a  purpose  of  his  own,  whereby  the  relation  of  master  and 
servant  is  temporarily  suspended,  the  rule  of  respondeat  superior 
set  aside,  and  the  thief  alone  becomes  responsible  to  the  victim.  The 
courts  have  looked  through  this  shallow  sophistry,  and  have  held 
the  sleeping  car  companies  liable  in  such  cases,  on  the  ground  that 
the  theft  of  the  money  or  property  of  their  guests,  by  their  servants, 
is  a  violation  by  their  own  servants  of  the  fundamental  or  primary 
duty  which  they  assume  in  favor  of  the  passenger.  It  is  strictly 
analogous  to  the  ease  of  a  malicious  assault  upon  a  passenger  by  a 
servant  of  the  carrier,  to  satisfy  some  grudge  or  accomplish  some 
unlawful  purpose  of  his  own.     Here,  as  we  have  seen,^*  although  the 


"  Cooney  v.  Pullman  Palace  Car  "^  Hampton  v.  Pullman  Palace  Car 

Co.,  121  Ala.  368;  s.  c.  25  South.  Rep.  Co.,    supra.      See,    also,    Cooney   v. 

712;    6  Am.  Neg.  Rep.  1;    Pullman  Pullman   Palace   Car  Co.,   121  Ala. 

Palace  Car  Co.  v.  Adams,  120  Ala.  368;  s.  c.  25  South.  Rep.  712;  6  Am. 

581;  s.  c.  45  L.  R.  A.  767;  24  South.  Neg.  Rep.  1. 

Rep.  921.  "Vol.  I,  §§  532,  533;  ante,  §  3162, 

"^  Hampton  v.  Pullman  Palace  Car  et  seq. 
Co.,  42  Mo.  App.  134. 
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carrier  is  not  liable  under  the  rule  of  respondeat  superior,  he  is  liable 
because  of  his  violation  by  his  own  servant  of  the  primary  duty 
which  he  has  assumed  toward  the  passenger  of  carrying  him  to  the 
end  of  his  journey  in  safety.^'  The  courts  have  therefore  concluded 
that  a  sleeping  car  company  is  liable  to  a  passenger  for  a  theft  of 
his  money  or  other  valuables,  by  its  servants.^^  It  is  a  sound  conclu- 
sion that  a  sleeping  car  company  is  not  liable  to  a  passenger  for 
property  stolen  by  a  fellow  passenger,  where  the  theft  was  not  com- 
mitted in  the  presence  of  a  servant  of  the  company,  or  under  such 
circumstances  as  would  reasonably  suggest  to  such  servant  that  the 
theft  was  being  or  about  to  be  committed,  if  the  servants  of  the  com- 
pany were  not  guilty  of  any  negligence  in  keeping  that  reasonable 
guard  which  its  contract  implies  that  it  will  keep.^' 

§  3618.  Specific  Acts  which  have  been  Imputed  to  Sleeping  Car 
Companies  as  Negligence,  in  Respect  of  the  Safety  of  the  Valuables 
of  their  Gruests. — The  act  of  the  porter  of  a  sleeping  car  in  opening 
a  window  on  the  side  of  the  car  opposite  to  that  on  which  passen- 
gers are  being  received,  in  violation  of  a  rule  of  the  company,  while 
the  baggage  of  a  passenger  is  within  the  car,  has  been  held  to  pre- 
sent evidence  of  negligence  to  go  to  a  jury,  although  the  passenger 
is  at  the  time  within  the  car,  where  it  lacks  one-half  of  an  hour  of 
the  time  for  the  train  to  start.^^  On  the  other  hand,  it  has  been  held 
that  a  sleeping  car  company  was  not  liable  for  the  theft  of  the  valise 


°°  If  the  rule  under  consideration  before  the  traveller  leaves  the  train, 

should  he  so  limited  as  to  exclude  a  and  a  search  is  made,  the  porter  will 

responsibility    on    the    part   of    the  unroll  the  bed  clothing  and  produce 

sleeping  car  company  for  the  thefts  it   with    the    greatest    nonchalance, 

of  its  servants,  the  passengers  would  This  picture  is  offset  by  that  of  the 

be  deprived  of  a  large  measure  of  passenger  who  loses  a  watch  or  a 

their    legal    protection;     since    the  pocketbook    which    he    never    pos- 

porters  of  the  different  sleeping  cars  sessed. 

on  the  same  train,  or  the  porters  and        ™  Pullman  Palace  Car  Co.  v.  Gav- 

the   brakemen    on   the    same   train,  in,  93  Tenn.  53;  s.  c.  21  L.  R.  A.  298; 

are  sometimes  in  league  With  each  23   S.  W.  Rep.  70;    Pullman  Palace 

other;   so  that  small  articles  stolen  Car  Co.  v.  Martin,  95  Ga.  314;   s.  c. 

by  a  porter  are  passed  from  hand  to  29  L.  R.  A.  498;  2  Am.  &  Eng.  Rail. 

hand   until   they   disappear   beyond  Gas.  (N.  S.)  475;  22  S.  E.  Rep.  700; 

the   limits   of   an    ordinary   search.  Voss  v.  Wagner  Palace'  Car  Co.,  16 

One  method  of  theft  on  the  part  of  Ind.  App.   271;    s.  c.   44  N.  B.  Rep. 

sleeping  car  porters,  observed  by  the  1010;   rehearing  denied  in  43  N.  E. 

author  in  his  travels,  has  been  for  Rep.  20;  Pullman  Palace  Car  Co.  v. 

the  porter,  in  making  up  the  travel-  Matthews,  74  Tex.   654;    s.  c.  12  S. 

ler's  bed  in  the  morning  with  haste,  "W.  Rep.  744;  Root  v.  New  York  &c. 

or  pretended  haste,  to  wrap  some  of  Sleeping  Car  Co.,  28  Mo.  App.  199. 
his  articles, — a  piece  of  jewelry,  a        "  Illinois  &c.  R.  Co.  v.  Handy,  63 

silk  scarf,  or  the  like,   in  the  bed  Miss.  609. 

clothing,   and   in   this   manner   put        "'  Dawley   v.   Wagner   Palace   Car 

them  away,  "where  they  will  do  the  Co.,   169   Mass.   315;    s.  c.  47  N.  E. 

most  good."    If  the  article  is  missed  Rep.  1034. 
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of  a  passenger  from  its  car,  by  one  who  took  it  out  of  the  window 
by  catching  on  to  the  car  as  it  slackened  speed  while  crossing  another 
railroad,  where  the  company  had  locked  the  back  door  of  the  car,  and 
the  conductor  and  porter  were  guarding  the  opened  door  in  front, 
while  the  passenger  himself  was  in  the  smoking  car.°'  Where  a  pas- 
senger had  been  robbed  of  his  poeketbook  during  the  night,  while 
asleep  in  a  berth  in  the  defendant's  sleeping  car,  it  was  hold  that  the 
fact  that  another  larceny  had  been  committed  at  the  same  time,  and 
that  the  porter  of  the  car  was  required  to  be  on  duty  for  thirty-sis 
hours  continuously,  which  included  two  nights,  constituted  evidence 
of  negligence  to  be  submitted  to  the  jury.'" 

§  3619.  When  Money  is  Deemed  to  be  in  the  Custody  of  the  Pas- 
senger— Poeketbook  under  Passenger's  Pillow. — A  very  clear  state- 
ment by  FoUett,  C.  J.,  of  the  rule  which  makes  the  sleeping  car 
company  liable  for  failure  to  watch  while  the  passenger  sleeps,  is 
found  in  the  decision  of  the  Court  of  Appeals  of  New  York  cited  be- 
low; and  that  court  holds  that  where  the  passenger,  before  going  to 
sleep,  places  Ms  poeketbook  under  his  pillow,  it  remains  in  his  custody, 
so  as  to  exclude  the  sleeping  car  company  from  responsibility  as 
an  insurer  for  its  loss,  in  case  it  is  stolen  from  him  while  there, 
within  the  operation  of  a  rule  already  discussed,"^  when  considering 
the  responsibility  of  carriers  for  the  baggage  of  their  passengers."^ 

»»  Pullman's  Palace  Car  Co.  v.  Hall,  an  action  against  the  company  for 

106  Ga.  765;  s.  c.  44  L.  R.  A.  790;  71  the  loss  of  rings   stolen  from  the 

Am.   St.   Rep.   293;    14  Am.  &  Eng.  fingers  of  a  female  passenger  while 

Rail.  Cas.  (N.  S.)  229;  32  S.  B.  Rep.  she  slept:     Pullman  Palace  Car  Co. 

923.    The  propriety  of  this  decision  v.  Hunter  (Ky.),  54  S.  W.  Rep.  845; 

is  doubtful.    Why  should  it  require  s.  c.  47  L.  R.  A.  286.    In  like  manner, 

both  the  conductor  and  the  porter  undisputed  evidence  that  the  entire 

to   guard   the   open   door  in   front,  force   employed   on   a  sleeping  car 

while  the  train  was  moving  across  which  ran  over  an  important  route, 

another  railway,  so  as  to  leave  the  stopping   at   large    cities,   was   one 

open  windows  of  the  car  unguarded?  man  who  acted  both  as  conductor 

™  Lewis  V.  New  York  Sleeping  Car  and  porter,  and  who  also  attended 

Co.,  143  Mass.  267;  s.  c.  9  N.  E.  Rep.  to  the  duty  of  blacking  the  shoes  of 

615.     In  like  manner,  the  fact  that  the    passengers    while    they    were 

the  porter  of  a  sleeping  car  which  asleep,  was  held,  in  an  action  by  a 

ran    from    St.    Louis   to   Louisville  passenger  against  the  sleeping  car 

was  the  sole  person  charged  with  company,  for  the  loss  of  money,  evi- 

the  duty  of  keeping  a  lookout  in  the  dence    of    negligence    sufficient    to 

car;   that  he  had,  on  the  morning  take  the  question  to  the  jury:     Car- 

the  car  left  St.  Louis  for  Louisville,  penter  v.  New  York  &c.  R.  Co.,  124 

arrived  in  that  city  after  a  long  and  N.  Y.  53;  s.  c.  26  N.  E.  Rep.  277;  11 

fatiguing    passage    from    El    Paso,  L.  R.  A.  759;  34  N.  Y.  St.  Rep.  854; 

Texas;   that,  twice  during  the  pre-  9  Rail.  &  Corp.  L.  J.  234. 
ceding    night    he    had    voluntarily        "  Ante,  §  3441,  et  seg. 
absented  himself  from  the  car  for        «' Carpenter  v.  New  York  &c.  R. 

at  least  twenty  minutes  each  time, —  Co.,  124  N.  Y.  53;  s.  c.  11  L.  R.  A. 

constituted  evidence  of  negligence,  759;  34  N.  Y.  St.  Rep.  854;  9  Rail.  & 

taking  that  question  to  the  jury,  in  Corp.  L.  J.  234;  26  N.  E.  Rep.  277. 
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§  3620.  Contributory  Negligence  of  the  Passenger  whose  Money, 
Baggage,  or  Valuables  are  Stolen. — If  the  liability  of  the  sleeping 
car  company  is  predicated  by  the  passenger  on  the  ground  of  negli- 
gence in  not  keeping  a  sufficient  watch,  while  the  passenger  is  asleep, 
or  is  necessarily  absent  from  his  seat,  then,  on  principles  well  under- 
stood, the  contributory  negligence  of  the  passenger  will  be  a  good  de- 
fense to  the  action.  But  if  the  action  proceeds  on  the  ground  that  the 
property  of  the  passenger  was  stolen  by  the  servants  of  the  carrier, 
then  the  passenger's  contributory  negligence  will  not  be  a  defense ;  be- 
cause, as  already  seen,*^  contributory  negligence  is  not  a  defense  to 
an  action  for  an  intentional  injury.  The  intentional  injury  must, 
however,  be  entirely,  in  theory  of  law,  the  result  of  the  intentional 
act  of  the  company ;  and,  in  order  to  carry  out  this  doctrine  on  logical 
lines,  the  rule  of  respondeat  superior  must  be  invoked,  even  in  a 
case  of  theft  by  the  servants  of  the  company.  Aside  from  these 
queries,  it  seems  to  be  entirely  clear  that  contributory  negligence 
will  not  be  imputed  to  the  passenger  for  acting  with  reference  to 
his  money,  his  baggage,  or  his  other  valuables,  in  the  ordinary  way. 
A  female  passenger  may  put  her  money  and  jewelry  in  her  satchel, 
which  she  keeps  beside  her  in  her  berth,  between  herself  and  the 
wall  of  the  ear;  and  if  it  is  stolen  from  her  through  the  negligence 
of  the  company  in  guarding  it,  the  company  will  be  liable.^*  Such  a 
passenger  is  not,  as  matter  of  law,  imputable  with  contributory  neg- 
ligence by  reason  of  walking  back  and  forth  in  the  car  while  her 
baggage  is  placed  on  the  seat  opposite  her  section,  or  by  reason  of 
sitting  down  in  a  section  in  front  of  her  own,  or  by  reason  of  walking 
to  the  platform  to  speak  to  the  porter,  although  the  latter  has  pre- 
viously opened  the  window  on  the  side  of  the  car  opposite  to  that  on 
which  the  passengers  are  received.*^  A  passenger  in  a  sleeping  car 
is  not  guilty  of  contributory  negligence  as  matter  of  law,  in  leaving 
the  car  without  taking  his  baggage  with  him,  where  his  wife  remains 
within  the  car."*  A  passenger  who  at  night  takes  off  a  ring  which 
he  is  accustomed  to  wear  on  his  finger,  and  places  it  in  his  pocket- 
book,  is  not  guilty  of  such  contributory  negligence  as  will  preclude 
a  recovery  from  the  sleeping  car  company  for  the  theft  of  the  pocket- 
book  containing  the  ring,  from  his  berth."'  On  the  other  hand,  a 
female  passenger  is  not,  it  seems,  imputable  with  contributory  neg- 

'=  Vol.  I,  §  206.  "  Dawley  v.   Wagner  Palace  Car 

"  Pullman  Palace  Car  Co.  v.  Mar-  Co.,  supra. 

tin,  95  Ga.  314;   s.  c.  18  S.  E.  Rep.  "Pullman  Palace  Car  Co.  v.  Ad- 

364.  ams,  120  Ala.  581;  s.  c.  45  L.  R.  A. 

"  Dawley  v.  Wagner  Palace  Car  767;  24  South.  Rep.  921. 
Co.,  169  Mass.  315;    s.  c.  47  N.  E. 
Rep.  1024. 
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ligence  for  going  to  sleep  in  her  berth  without  removing  from  her 
fingers  the  rings  which  she  customarily  wears;  so  that  if  they  are 
stolen  from  her  fingers,  and  reasonable  care  has  not  been  exercised 
by  the  servants  of  the  sleeping  car  company  to  prevent  the  theft,  the 
company  will  be  liable."*  Nor  can  a  sleeping  car  company  escape 
liability  for  the  loss  of  a  passenger's  money  because  of  the  negli- 
gence of  the  passenger  in  failing  to  take  it  with  him,  on  changing 
from  one  sleeper  to  another,  where  such  act  is  occasioned  by  the 
company  requiring  him  to  change  cars,  after  positively  assuring  him 
that  no  change  would  be  required."*  But  where  he  leaves  his  watch 
in  his  berth,  while  he  goes  to  the  toilet  room  to  wash,  without 
notifying  any  servant  of  the  company  of  the  fact  that  his  watch  is 
left  there,  and  finds  it  stolen  on  his  return,  the  company  is  not  liable.'" 
On  the  same  principle,  if  a  passenger,  on  leaving  a  sleeping  car  at  his 
destination,  negligently  leaves  in  the  ear  his  pocketbook  containing 
money,  and  it  is  stolen  by  some  one  not  in  the  employment  of  the  sleep- 
ing car  company,  the  company  will  not  be  responsible  for  the  loss,  un- 
less its  agent  or  servant  discovered  that  the  property  had  been  left  in 
the  ear  before  it  was  stolen.'^  Where  a  man  and  his  wife  were  riding 
in  a  palace  car,  and  the  ear  stopped  at  a  station  ten  minutes  for  lunch, 
and  they  left  the  car  and  remained  away  for  that  space  of  time,  and  the 
wife  left  her  reticule  on  the  sill  of  one  of  the  car  windows,  where  it 
could  be  reached  from  the  outside  through  an  adjoining  window,  which 
was  open,  and  when  they  returned  they  found  it  gone, — it  was  held 
that  her  contributory  negligence  prevented  a  recovery  for  its  loss.'^ 
Where  a  passenger  left  his  handbag  in  the  section  of  a  sleeping  car 
nearest  the  door,  for  five  hours,  during  which  time  he  remained  in 
the  smoking  compartment,  the  train  moving  all  the  time,  except  for 
occasional  stops  at  stations,  and  when  he  returned  to  look  for  his 

°°  Pullman  Palace  Car  Co.  v.  Hun-  condition,  while  he  goes  to  the  la- 
ter (Ky.),  54  S.  W.  Rep.  845;  s.  c.  47  dies'  toilet  room  to  wash  himself, 
L.  R.  A.  286.  without  notice  to  the   servants   of 

•»  Kates  v.  Pullman  Palace  Car  Co.,  the  sleeping  car  company,  a  large 
95  Ga.  810;  s.  c.  23  S.  E.  Rep.  186.  sum  of  money  which  he  can  easily 
But  ordinarily,  as  the  writer  con-  carry  on  his  person,  is,  as  matter  of 
ceives,  the  act  of  a  passenger  in  law,  contributory  negligence,  which 
leaving  his  money,  watch  or  jewelry,  will  bar  a  recovery  of  damages  from 
under  his  pillow  or  in  his  bed,  when  the  company  in  case  the  money  is 
he  goes  to  the  wash  room,  is  such  stolen :  Root  v.  New  York  &c.  Sleep- 
negligence  as  ought  to  preclude  a  ing  Car  Co.,  28  Mo.  App.  199. 
recovery  for  them,  except  upon  ™  Chamberlain  v.  Pullman  Palace 
proof  of  plain  and  palpable  negli-  Car  Co.,  55  Mo.  App.  474. 
gence  on  the  part  of  the  servants  of  "  Illinois  &c.  R.  Co.  v.  Handy,  63 
the  company,  or  on  proof  that  the  Miss.  309. 

property  was  stolen  by  them.     In  "Whitney  v.  Pullman  Palace  Car 

conformity  with   this  view,   it  has  Co.,  143  Mass.  243;   s.  c.  3  N.  Eng. 

been  held  that  for  a  passenger  to  Rep.  358. 
leave  in  his  berth,  in  an  exposed 
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bag,  found  it  missing, — it  was  held  that  neither  the  railroad  com- 
pany nor  the  sleeping  car  company  was  liable  for  its  loss.'' 

§  3621.  Liability  of  Sleeping  Car  Companies  for  Negligent  Inju- 
ries to  Passengers. — With  regard  to  the  safety  of  its  vehicle,  there 
is  no  possible  reason  for  making  a  distinction  between  a  sleeping 
car  company  and  a  railway  carrier  of  passengers.  In  this  respect 
the  sleeping  car  company  is  a  carrier  of  passengers,  whatever  the 
courts  may  say  to  the  effect  that  it  is  not,  and -it  would  be  the 
height  of  juridical  absurdity  to  make  a  railway  company  liable  for 
the  highest  degree  of  care  and  skill  in  respect  to  the  safety  of  its 
day  coaches,  and  to  exonerate  a  sleeping  car  company  from  the  same 
degree  of  care  and  skill  with  respect  to  its  coaches,  in  which  passen- 
gers ride  on  the  payment  of  an  extra  fee.  The  question  is  not, 
however,  of  the  greatest  importance,  since,  as  already  seen/*  the 
railway  company  is  responsible  for  its  safety,  although,  on  principle, 
the  sleeping  car  company  is  also  responsible  and  incurs  the  same 
measure  of  responsibility.  With  respect  to  the  safety  of  the  internal 
arrangements  of  the  sleeping  car,  and  the  conduct  of  the  servants 
of  the  sleeping  car  company,  the  rule  manifestly  ought  to  be  the  same. 
At  least  the  liability  of  the  sleeping  car  company,  in  these  respects,  is 
equal  to  that  which  the  owner  of  real  property  owes  to  a  customer  who 
is  invited  to  come  upon  his  premises.'^  So,  where  a  passenger,  pro- 
ceeding from  his  berth  toward  the  wash  room,  while  the  car  was  dimly 
lighted,  stumbled  and  fell  over  a  valise  which  the  porter  had  know- 
ingly allowed  to  remain  in  the  aisle,  it  was  held  that  he  might  recover 
damages ;  that  he  had  a  right  to  assume,  in  the  absence  of  knowledge  to 
the  contrary,  that  the  passage  was  safe;  and  hence  that  he  was  not 
guilty  of  contributory  negligence  as  matter  of  law,  but  that  the  ques- 
tion of  his  contributory  negligence  was  for  the  jury.'"  So,  a  railway 
carrier  was  held  liable  for  an  injury  to  a  passenger  on  a  sleeping  car, 
caused  by  the  act  of  the  porter  of  the  sleeping  car  in  suddenly  shov- 
ing open  a  door  of  peculiar  mechanism,  the  character  of  which  was 
unknown  to  the  passenger,  and  not  suspected  by  him,  and  not  sus- 
ceptible of  discovery  by  him  without  a  close  investigation,  whereby 

"WMcher  v.  Boston  &c.  R.  Co.,  Co.,  42  N.  Y.  Supp.  431;  s.  c.  12  App. 

176  Mass.  275;    s.  c.  57  N.  B.  Rep.  Div.  (N.  Y.)  326,  where  the  plaintiff, 

601.  while  going  through  a  passage  in  a 

^'Ante,  §  3613.  railway  ticket  office,  stumbled  over 

'"Vol.  I,  §  968,  et  seq.  a  man  who  was  engaged  in  posting 

"Levien  v.  Webb,  61  N.  Y.  Supp.  advertisements,  and  the  same  con- 

1113;    s.    c.    30   Misc.    (N.   Y.)    196.  elusion  was  reached. 

Compare    Lycett   v.    Manhattan   R. 
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his  fingers  were  caught  and  mashed  while  he  was  resting  his  hand 
against  the  wall,  after  having  washed  his  hands  and  face  at  a  place 
in  the  car  provided  for  that  purpose.'^  It  has  been  judicially  af- 
firmed, that  a  passenger  on  a  sleeping  car  who  occupies  an  upper 
berth,  is  entitled  to  assistance  from  the  servants  of  the  company  in 
getting  down  from  the  berth.  Where  a  passenger  desiring  to  get 
down  from  the  upper  berth  in  which  he  was  lying,  rang  for  a 
porter,  who  did  not  come,  and  who  furnished  no  step  to  assist  him 
in  getting  down,  and  he  nevertheless  attempted  to  get  down  without 
the  aid  of  a  step,  and  was  injured,  it  was  held  that  the  sleeping  car 
company  was  liable  in  damages.''^  Here,  as  in  other  cases,  the  con- 
tributory negligence  or  other  misconduct  of  the  passenger,  where  it  is 
the  proximate  cause  of  the  injury  which  he  receives,  or  contributes 
thereto,  will  bar  a  recovery  of  damages.  It  was  so  held  where  a 
passenger,  occupying  an  upper  berth,  contracted  a  sickness  from 
water  dripping  from  an  upper  ventilating  window,  during  a  heavy 
rain  storm  in  the  night,  on  the  ground  that  the  passenger  did  not  no- 
tify those  in  charge  of  the  car  that  he  needed  special  care,  or  re- 
quest them  to  close  the  ventilator,  and  that  he  was  in  a  position  to 
reach  and  close  it  himself  at  any  time.''° 

§  3622.  Indignity — Murder — Insanity. — It  has  been  held  that  a 
sleeping  car  company  is  not  liable  for  an  indignity  or  affront  offered 
by  its  steward  to  a  person  not  riding  on  its  car,  but  who  is  a  passenger 
on  the  same  train,  when  he  seeks  to  buy  beer  of  the  steward,  in 
violation  of  law  and  of  the  orders  of  the  company.^"  The  courts  have 
held  with  great  unanimity,  that  it  is  the  duty  of  the  sleeping  car 
company,  through  its  proper  servant,  to  watch  while  its  guests  are 
asleep.  This  watching  is  generally  done  by  the  negro  porter,  who  sits 
on  a  stool  snoring  at  one  end  of  the  aisle,  or  who  stretches  himself 
out  on  the  long  seat  in  the  smoking  room.  Judicial  complacency 
has  come  to  the  conclusion  that,  although  such  a  company  may  be 

"  Sturdivant  v.  Fort  Worth  &c.  R.  that  it  could  not  be  done  until  cer- 

Co.  (Tex.  Civ.  App.),  27  S.  W.  Rep.  tain  lunches  were  served,  and  then 

170  (no  off.  rep.).  angrily  demanded  that  it  be  done  at 

"  Pullman  Palace  Car  Co.  v.  Field-  once,  and  received  an  insulting  re- 

ing,  62  111.  App.  577;  s.  c.  1  Chic.  L.  ply,  and  the  berth  was  subsequently 

J.  Wkly.  35.  made  down  at  nine  o'clock,  but  the 

"  Edmunson    v.    Pullman    Palace  passenger  refused  to  occupy  it,  but 

Car  Co.,  92  Fed.  Rep.  824;  s.  c.  34  C.  sat  up  all  night  and  sulked, — it  was 

C.  A.  382;  14  Am.  &  Eng.  Rail.  Cas.  held    that    he    could    not    recover: 

(N.  S.)  336.    Where  a  passenger  on  Pullman  Palace  Car  Co.  v.  Ehrman, 

a  sleeping  car,  as  early  as  half -past  65  Miss.  383;  s.  c.  4  South.  Rep.  113. 
eight  in  the  evening,  requested  the        *'Cassedy  v.  Pullman  Palace  Car 

porter  to  make  down  his  berth  at  Co.  (Miss.),  17  South.  Rep.  373. 
once,   and   was  told  by  the  porter 
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liable  for  the  theft  of  the  valuables  of  a  sleeping  guest,  which  takes 
place  by  reason  of  its  failure  to  maintain  a  reasonable  watch ;  yet  if  its 
guest  is  murdered  while  asleep,  it  will  not  be  liable,  in  the  absence  of 
knowledge  of  an  impending  danger  to  the  guest,  or  of  circumstances  to 
arouse  suspicion}'^  Clearly,  it  is  the  duty  of  a  sleeping  car  company 
when  necessary,  either  to  restrain  or  to  eject  from  its  car  an  insane 
passenger,  whose  presence  is  likely  to  endanger  or  annoy  its  guests, 
acting  reasonably  and  within  the  limits  of  humanity  and  social  duty 
toward  such  passenger.*^ 

*'  Ball  V.  Chesapeake  &c.  R.  Co.,  plaintiffs  unknown,  armed   with  a 

93  Va.  44;   s.  c.  32  L.  R.  A.  792;    2  deadly  weapon,  was  allowed  by  de- 

Va.   Law  Reg.   204;    5   Am.   &  Eng.  fendants  to  enter  the  coach  in  which 

Rail.  Cas.  (N.  S.)  333;  24  S.  B.  Rep.  deceased   was   riding,   with   the   in- 

467.     In  this  case  it  appeared  that  tent  to  rob  or  murder  him,  and  who 

the  deceased  was  a  passenger  upon  a  did  shoot  him  in  the  abdomen  with 

sleeping  car  owned  by  the  Pullman  a  gun  or  pistol,  inflicting  a  deadly 

Palace  Car  Company,  which  was  a  wound. 

part   of   one   of   defendant's   trains.         '^  Meyer  v.   St.  Louis  &c.  R.   Co., 

When    the    train    was    at    or    near  54  Fed.  Rep.  116;  s.  c.  47  Alb.  L.  J. 

Waynesboro  on  the  line  of  defend-  344. 
ant's    road,    some    person    to    the 
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the  law  as  laid  down  by  Mr. 
Justice  Story. 

3627.  Their    obligation    to    provide 

safe  vehicles  and  equip- 
ments, and  their  liability 
for  latent  defects. 

3628.  Illustrations:       Breaking      of 

wheel  or  axle  through  secret 
defect. 

3629.  Their  duty  to  provide  careful 

and  competent  drivers  and 
safe  horses. 

3630.  Duty  of  stage  proprietor  when 

his  regular  driver  gets  sick. 

3631.  Care  and  vigilance  exacted  of 

the  driver. 

3632.  Driver  bound  to  exercise  the 

best  and  soundest  judgment. 

3633.  An  instruction  upon  this  prin- 

ciple. 


Section 

3634.  Bound  to  warn  passengers  of 

any  unusual  danger. 

3635.  Stage  proprietor  bound  to  car- 

ry passenger  to  end  of  jour- 
ney, and  set  him  down 
safely. 

3636.  Liability  of  passenger  injured 

while  riding  outside. 

3637.  Injuries  from  overloading  the 

coach. 

3638.  Overturning  of  a  stagecoach  is 

prima  facie  evidence  of  neg- 
ligence. 

3639.  Injuries  from  stage  overturn- 

ing in  consequence  of  being 
overloaded. 

3640.  Not  negligence,  as  matter  of 

law,  for  passenger  to  jump 
from  stage  when  in  peril. 


§  3626.  Duties  of  such  Proprietors :  the  law  as  Laid  Down  by  Mr. 
Justice  Story. — We  are  indebted  to  Mr.  Justice  Story  for  a  very 
clear  and  correct  exposition  of  the  duties  of  stage  proprietors.  It 
will  be  remembered  that  this  eminent  jurist  was  required,  as  a  Jus- 
tice of  the  Supreme  Court  of  the  United  States,  to  hold  a  Circuit 
Court  in  each  of  the  New  England  States.  This  was  before  the 
era  of  railroads,  and  he  was  hence  obliged  to  travel  from  circuit 
to  circuit  in  the  only  means  of  overland  conveyance  of  those  days, — 
a  stagecoach  drawn  by  horses.  No  doubt  he  had  personally  a  pointed 
experience  of  the  dangers  to  which  travellers  are  subjected  by  reason 
of  stage  owners  employing  in  their  business  unsafe  or  defective  ve- 
hicles or  tackle,  untrained  horses,  and  incompetent,  drunken,  or  negli- 
gent drivers.  This  branch  of  jurisprudence,  which  we  may  here 
conveniently  dominate  "stagecoach  law,"  therefore,  had  a  peculiar 
realism  to  his  mind;  and  we  have  no  doubt  that  we  are  indebted 
to  this  circumstance  for  the  stringent  rule  of  the  American  courts, 
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which  puts  upon  carriers  of  passengers  the  highest  degree  of  care,  skill, 
and  foresight  consistent  with  the  carrying  on  of  their  business. 

§  3627.  Their  Obligation  to  Provide  Safe  Vehicles  and  Equipments, 
and  their  Liability  for  Latent  Defects. — In  his  admired  work  on 
Bailments,  that  eminent  judge  thus  sums  up  the  duties  of  such  car- 
riers :^  "In  the  next  place,  they  are  bound  to  provide  coaches  reason- 
ably strong  and  sufficient  for  the  journey,  with  suitable  harness, 
trappings,  and  equipments ;  and  to  make  a  proper  examination  thereof 
previous  to  each  journey.^  In  other  terms,  they  are  bound  to  provide 
roadworthy  vehicles,  suitable  for  the  safe  transportation  of  the  pas- 
sengers. If  they  fail  in  any  of  these  particulars,  and  any  damage  or 
injury  occurs  to  the  passengers,  they  will  be  responsible  to  the  full 
extent  thereof.'  Hence,  it  has  been  held,  that  if  there  is  any  defect 
in  the  original  construction  of  a  stagecoach, — as,  for  example,  in  an 
axletree, — although  the  defect  be  out  of  sight,  and  not  discoverable 
upon  a  mere  ordinary  examination,  yet  if  the  defect  might  be  discov- 
ered by  a  more  minute  examination,  and  any  damage  is  occasioned  to  a 
passenger  thereby,  the  coach  proprietors  are  answerable  therefor.* 
The  same  rule  will  apply  to  any  other  latent  defect  which  might  be 
discovered  by  more  minute  examination  and  more  exact  diligence, 
whereby  the  work  is  not  roadworthy,  and  a  damage  thereby  occurs  to 
any  passenger.  In  this  respect  there  does  not  seem  to  be  any  dif- 
ference between  the  case  of  a  coach  which  is  not  roadworthy  and  of  a 
ship  which  is  not  seaworthy,  as  to  the  implied  obligations  of  the 
owner. "^  Stage  proprietors  are  answerable  to  passengers  for  an  in- 
jury which  happens  by  reason  of  any  defect  in  their  coach  which 
might  have  been  discovered  by  the  most  careful  and  thorough  ex- 
amination; but  not  by  reason  of  an  injury  which  happens  from  a 
hidden  defect  which  could  not,  upon  such  examination,  have  been 
discovered.' 

1  Story  on  Bail.  (4th  ed.),  §§  592-        "^Citing    Sharp   v.    Grey,    9    Bing. 

594,  598,  600-602.  457;   Dig.,  Lib.  19,  tit.  2,  1.  19,  §  1; 

'  Citing   Bremner   v.   Williams,    1  Pothier's  Pand.,  Lib.  19,  tit.  2,  note 

Car.  &  P.  414;  Crofts  v.  Waterhouse,  63;   Christie  v.  Griggs,  2  Camp.  80; 

3  Bing.  321;  Jones  v.  Boyce,  1  Stark.  Camden    &c.    R.    Co.    v.    Burke,    13 

493;  Christie  v.  Griggs,  2  Camp.  80;  Wend.  (N.  Y.)  611,  627;  Hollister  v. 

1  Bell's  Comm.  (5th  ed.)  462;  Sharp  Nowlen,  19  Wend.  (N.  Y.)  234;  Cole 

V.  Grey,  8  Bing.  457;  Camden  &c.  R.  v.  Goodwin,  19  Wend.  (N.  Y.)  251. 
Co.  V.  Burke,  13  Wend.   (N.  Y.)  611,         « Ingalls  v.  Bills,  9  Mete.    (Masa.) 

627,  628.  1;  s.  c.  Thomp.  Carr.  Pass.  112.    But 

'  Citing  Aston  v.  Heaven,   2  Esp.  they  are  not  chargeable  with  negli- 

533;   1  Bell's  Comm.    (5th  ed.)   462,  gence  by  reason  of  the  fact  that  an 

463;    Sharp   v.   Grey,    9   Bing.    457;  omnibus  is  so  constructed  that  its 

Camden    &c.    R.    Co.    v.    Burke,    13  door  opens  on  the  back,  where  there 

Wend.  (N.  Y.)  611,  627,  628.  are  steps  for  ascending  and  descend- 

*  Citing    Sharp   v.    Grey,    9    Bing.  ing,  so  as  to  create  a  liability  for  an 

457;  Christie  v.  Griggs,  2  Camp.  80.  injury  to  a  passenger  caused  by  his 
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§  3628.  niustrations :  Breaking  of  Wheel  or  Axle  through  Secret 
Defect. — The  breaking  of  the  wheel  of  a  stagecoach,  whereby  an  injury 
happens  to  a  passenger,  is  prima  facie  evidence  of  negligence  on  the 
part  of  the  carrier  under  a  principle  already  considered.^  This  pre- 
sumption casts  upon  the  carrier  the  burden  of  showing  that  the  acci- 
dent was  not  due  to  any  want  on  the  part  of  the  carrier,  of  that  high 
degree  of  care,  skill  and  diligence  which  the  law  puts  upon  car- 
riers of  passengers.  In  order  to  repel  the  presumption  of  negligence, 
the  carrier  must  show  either  that  the  wheel  was  sound,  or  that  the 
defect  which  caused  it  to  break  was  latent,  and  could  not  have  been 
discovered  by  the  most  skillful  examination  and  tests  which  were 
practicable  under  the  circumstances.*  A  passenger  in  a  coach  re- 
ceived an  injury  solely  by  reason  of  the  breaking  of  one  of  the  iron 
axletrees,  in  which  there  was  a  very  small  flaw  entirely  surrounded 
by  sound  iron  one-fourth  of  an  inch  thick,  and  which  could  not  have 
been  discovered  by  the  most  careful  examination  externally.  It  was 
held  that  the  proprietors  of  the  coach  were  not  answerable  for  the 
injury  thus  received.* 

§  3629.  Their  Duty  to  Provide  Careful  and  Competent  Drivers  and 
Safe  Horses. — "In  the  next  place,"  continues  Mr.  Justice  Story, 
"they  are  bound  to  provide  careful  drivers,  of  reasonable  skill  and  good 
habits,  for  the  journey,  and  to  employ  horses  which  are  steady,  and 
not  vicious,  or  likely  to  endanger  the  safety  of  the  passenger.^"  In 
the  pithy  language  of  an  eminent  judge,  it  may  be  said  that  'the  coach- 
man must  have  competent  skill;  he  must  be  well  acquainted  with  the 
road  he  undertakes  to  drive ;  he  must  be  provided  with  steady  horses, 
a  coach  and  harness  of  sufficient  strength  and  properly  made,  and 
also  with  lights  by  night.  If  there  is  the  least  failure  in  any  of  those 
things,  the  duty  of  the  coach  proprietors  is  not  fulfilled,  and  they  are 
responsible  for  any  injury  or  damage  that  happens.'"^^  It  has 
accordingly  been  held  proper  to  charge  a  jury,  under  appropriate 
issues  and  evidence,  that  the  proprietor  of  a  stagecoach  is  bound 

foot  slipping  through  the  opening,  » Ingalls  v.  Bills,  9  Mete.  (Mass.) 

and  being  caught,  where  no  accident  1;  s.  c.  Thomp.  Carr.  Pass.  112. 

of  the  character,  so  far  as  appeared,  "  Citing    Waland    v.     Elkins,     1 

had     ever    happened     before,     and  Stark.    272;    Christie   v.    Griggs,    2 

where  both  open  and  closed  steps  Camp.  79;   Harris  v.  Costar,  1  Car. 

were  in  general  use,  and  each  kind  &  P.  636;   Crofts  v.  Waterhouse,  3 

had   its   advantages   and   disadvan-  Bing.  321;  Stokes  v.  Saltonstall,  13 

tages:       Frobisher    v.    Fifth    Ave.  Pet.   (U.  S.)  181;   Hall  v.  Connecti- 

Transp.  Co.,  151  N.  Y.  431;  s.  c.  45  cut  Steamboat  Co.,  13  Conn.  319. 

N.  E.  Rep.  839.  "  Per  Best,  C.  J.,  in  Crofts  v.  Wa- 

^  Ante,  §  2754,  et  seq.  terhouse,  3  Bing.  314,  321;  1  Bell's 

'See,   as  supporting  this   conclu-  Comm.  (5th  ed.)  462. 
sion,  Lawrence  v.  Green,  70  Cal.  417. 
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to  employ  a  competent  driver,  and  that  the  driver  is  bound  to  use 
the  "utmost  care"  for  the  safety  of  the  passengers.^^  This  duty  of 
the  stage  proprietor  extends  to  supplying  his  coach  with  a  driver 
'who  is  familiar  with  the  way,  and  who  is  hence  not  obliged  to  inquire 
of  passengers  on  the  inside,  and  who  will  not  be  controlled  by  sugges- 
tions from  them.  Nor  does  a  person  assume  the  risk  of  accident 
from  the  negligence  of  the  driver  by  becoming  a  passenger  upon 
a  stagecoach  upon  which  lights  are  not  used,  knowing  that  fact.^* 
If  a  stage  proprietor  furnishes  a  hnown  drunkard  for  a  driver, 
through  whose  negligence,  while  intoxicated,  a  passenger  receives  an 
injury,  it  is  a  proper  case  for  exemplary  damages.^*  If  the  horses 
escape  control  of  the  driver,  and  run  away,  kicking  as  they  go, 
and  a  passenger  in  the  coach  is  thereby  injured,  the  fact  of  the 
injury  under  such  circumstances  creates  a  presumption  of  negli- 
gence against  the  carrier,  and  casts  upon  him  the  burden  of  prov- 
ing that  his  conduct  and  that  of  his  driver  were  consistent  with  the 
exercise  of  the  high  degree  of  care  which  the  law  had  put  upon 
them.^" 

§  3630.  Duty  of  Stage  Proprietor  when  his  Kegnlar  Driver  Gets 
Sick. — If,  with  this  measure  of  duty  imposed  upon  him  by  law, 
a  driver  gets  sick,  so  as  to  be  unable  to  proceed  on  a  journey,  an 
exigency  has  arrived  which  it  is  the  duty  of  the  proprietor  to  have 
foreseen  and  provided  for.  He  is  bound  to  have  another  competent 
driver  ready  to  take  the  place  of  the  one  who  is  sick;  and  if  the 
stage  is  intrusted  to  an  incompetent  person,  either  by  himself,  his 
local  agent,  or  by  the  driver  who  has  been  taken  sick,  and,  in  conse- 
quence of  the  incompetency  of  this  person,  the  stage  is  overturned 
and  a  passenger  injured,  he  will  be  liable  in  damages.  It  was  so 
held  in  a  case  in  Illinois,  the  facts  of  which,  and  the  law  arising 
upon  them,  are  well  blended  together  in  the  following  paragraph 
in  the  opinion  of  the  court,  delivered  by  Walker,  J. :  "It  is  like- 
wise insisted  that  as  Ward,  who  was  also  a  passenger,  was  at  the 
time  the  accident  occurred  acting  as  the  driver,  the  proprietors  are 
therefore  not  responsible  for  the  injury  sustained  by  defendant  in 
error.     It  was  the  duty  of  the  proprietors  of  the  stage  line  to  furnish 

"Gallagher  v.  Bowie,  66  Tex.  265.  public  is  concerned,  responsible  for 

"Anderson   v.    Scholey,    114    Ind.  the  acts  of  a  driver  while  he  is  ply- 

553;  s.  c.  14  West.  Rep.  517;  17  N.  E.  ing    for    hire,    under    the    London 

Rep.  125.  Hackney   Carriage   Act   1843,   as   if 

"  Sawyer  v.  Sauer,  10  Kan.  466.  the  relationship  of  master  and  serv- 

^^  Budd  V.  United  Carriage  Co.,  25  ant  existed  between  them;  though  it 

Or.  314;   s.  c.  35  Pac.  Rep.  660.     A  does   not   in    fact   exist:      Keen    v. 

registered  proprietor  of  a  hackney  Henry,  L.  R.  (1894)  1  Q.  B.  292. 

coach  in  England,  is,  so  far  as  the 
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competent  and  careful  drivers,  and  any  neglect  of  that  duty  must 
render  them  liable  for  injuries  sustained  by  passengers  by  reason  of  its 
omission.  When  Ward  was  permitted  to  drive  the  coach,  to  relieve 
the  regularly  employed  driver  that  had  been  put  in  charge  of  the 
coach,  he  for  the  time  being  became  their  driver;  and  whether  he 
undertook  to  drive  at  the  request  of  the  proprietors,  their  agents, 
or  of  the  regular  driver  on  the  line,  can  make  no  difference.  The 
driver  was  unwell  when  he  left  his  station,  and  should  have  been 
relieved  by  the  substitution  of  another  competent  driver,  able  to 
perform  the  duty.  The  proprietors,  by  themselves  or  their  agents, 
have  control  of  the  horses  and  coaches,  and  when  any  one  else  is 
permitted  to  assume  their  control,  such  person  is,  for  all  purposes 
of  a  driver,  their  agent;  and,  if  incompetent,  unskillful,  or  careless, 
and  injury  results,  the  proprietors  are  liable  for  the  damages  to  the 
same  extent  as  if  he  were  their  regularly  employed  driver.  They 
must  also  furnish  drivers  who  are  familiar  with  the  road  over  which 
they  have  to  pass,  so  that  they  may  avoid  the  changes  incident  to  its 
travel.  In  this  case  it  is  apparent  that  if  Ward  had  known  the 
road,  the  accident  would  not  have  occurred.  The  evidence  shows 
that,  instead  of  passing  upon  the  center  of  the  road  at  the  place 
where  the  accident  occurred,  the  drivers  on  this  line  had  been  in 
the  habit  of  travelling  along  and  in  the  ditch  at  the  side  of  the  road. 
The  horses  being  accustomed  to  that  side  of  the  road,  were  constantly 
making  efforts  to  get  into  it,  while  Ward  was  endeavoring  to  keep 
them  in  the  center  of  the  road.  It  was  this  effort  of  the  horses 
to  get  into  the  side  track  which  carried  the  wheels  of  the  coach  over 
the  bank  of  the  ditch  and  overturned  it,  which  occasioned  the  injury 
of  defendant  in  error.  Had  Ward  been  even  as  well  acquainted  with 
the  road  as  were  the  horses,  the  accident  would  not  have  happened. 
This  was  one  of  the  perils  of  the  road  that  could  not  have  occurred 
with  a  driver  familiar  to  it,  exercising  ordinary  prudence  and  care. 
And  the  plaintiils  in  error  having  failed  to  furnish  such  a  driver, 
must  be  held  liable  to  make  compensation  for  damages  resulting  from 
that  neglect  of  duty."i« 

§  3631.  Care  and  Vigilance  Exacted  of  the  Driver. — In  the  pas- 
sage from  Story  on  Bailments  already  quoted  from,  this  is  stated  in 
the  following  language : — "They  are  bound  to  make  use  of  all  the 
ordinary  precautions  for  the  safety  of  passengers  on  the  road."  This 
involves  a  consideration  of  the  duties  of  the  coachman  in  driving  on 

"TuUer  v.  Talbot,  23  111.  357,  362.        "Citing  1  Bell's  Comm.  (5th.  ed.) 

462. 
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the  road.  If  lie  is  guilty  of  any  rashness,  negligence,  or  misconduct, 
or  if  he  is  unskillful,  or  deviates  from  the  acknowledged  custom  of 
the  road,  the  proprietors  will  be  responsible  for  any  injury  resulting 
from  his  acts.^'  Thus,  if  the  coachman  drives  with  reins  so  loose 
that  he  can  not  govern  his  horses,  the  proprietors  of  the  coach  will 
be  answerable.^*  So,  if  there  is  danger  in  any  part  of  the  road,  or 
in  a  particular  passage,  and  he  omits  to  give  due  warning  to  the 
passengers.^"  So,  if  he  takes  the  wrong  side  of  the  road,  and  an 
accident  happens  from  want  of  proper  room.^^  So,  if,  by  any  incau- 
tion,  he  comes  in  collision  with  another  carriage.^"  So,  if  any  accident 
happens  from  his  racing  against  other  coaches;  or  from  his  driving 
so  rapidly  over  the  common  road  as  amounts  to  rashness;  or,  a 
fortiori,  from  his  driving  immoderately  over  a  dark  and  danger- 
ous road;  or  from  his  taking  too  many  passengers  for  the  size  and 
strength  of  his  coach. ^'  In  short,  he  must  in  all  cases  exercise  a 
sound  and  reasonable  discretion,  in  travelling  on  the  road,  to  avoid 
dangers  and  difficulties ;  and  if  he  omits  it,  his  principals  are  liable.^* 
The  liability  of  the  coach  proprietors  will  be  the  same,  although  the 
injury  to  the  passenger  is  caused  by  his  own  act, — as,  by  leaping  from 
the  coach, — if  there  is  real  danger,  and  it  arises  from  the  want  of 
due  skill  or  from  the  careless  conduct  of  the  coachman.^'  And  it 
will  not  make  any  difference  in  the  case,  that,  by  such  attempt  to 
escape,  the  passenger  has  increased  the  peril,  or  even  occasioned  the 
coach  to  upset,  and  has  thereby  caused  the  injury  to  himself,  if  the 
want  of  proper  skill  or  care  in  the  coachman  has  placed  the  pas- 
sengers in  a  state  of  peril,  and  there  was  reasonable  ground  for 
supposing  that  the  coach  would  thereby  be  upset."^^  In  the  applica- 
tion of  these  principles,  it  has  been  held  that  the  driver  of  a  tally-ho 
coach,  laden  with  passengers,  is  guilty  of  gross  negligence  in  at- 

'=  Citing  Stokes  v.  Saltonstall,  13  4  Esp.  259;  Stokes  v.  Saltonstall,  13 

Pet.    (U.   S.)    181;    2  Kent's   Comm.  Pet.  (U.  S.)  181. 

(4th  ed.)  601,  602;  Hall  v.  Connect-  =' Citing    Jackson     v.     Tollett,     2 

icut  Steamboat  Co.,  13  Conn.  319.  Stark.  37;   Stokes  v.  Saltonstall,  13 

"Citing  Aston  v.  Heaven,  2  Esp.  Pet.   (U.  S.)  181,  192,  193;   2  Kent's 

533;    Stokes  v.   Saltonstall,   13   Pet.  Comm.    (4tli  ed.)   601,  602;   1  Bell's 

(U.  S.)  181,  191,  192.  Comm.    (5tli  ed.)   462;   Hall  v.  Con- 

™  Citing  Dudley  v.  Smith,  1  Camp,  necticut   Steamboat   Co.,    13    Conn. 

167;    1  Bell's  Comm.    (5th  ed.)   463  319. 

and  notes.  '^  Citing  Jones  v.  Boyce,  1  Stark. 

"'Citing  Wordsworth  v.  Willan,  5  493;   Crofts  v.  Waterhouse,  3  Bing. 

Esp.  273;  Waland  v.  Elkins,  1  Stark.  321;    Stokes  v.   Saltonstall,   13   Pet. 

272.  (U.   S.)   181,  191.     Compare  Vol.   I, 

"^  Citing     Mayhew     v.     Boyce,     1  §§  80,  81,  164,  175,  188,  195,  197,  255, 

Stark.    423;     Dudley    v.    Smith,    1  1272;  Vol.  II,  §  2328;  ante,  §§  2927, 

Camp.  167;  1  Bell's  Comm.  (5th  ed.)  3025,  3558. 

462,  and  note.  "'  Citing  Stokes  v.  Saltonstall,  13 

=» Citing  1  Bell's  Comm.   (5th  ed.)  Pet.  (U.  S.)  181,  191,  192. 
462,  463,  and  notes;  Israel  v.  Clarke, 
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tempting  to  drive  across  a  railway  track  in  front  of  a  rapidly  ap- 
proaching train,  which  is  dangerously  near  the  crossing  and  in  plain 
sight,  rendering  the  proprietor  of  the  coach  liable  for  the  death  of 
a  passenger  through  a  collision  between  the  coach  and  the  train, 
provided  the  passenger  was  not  guilty  of  contributory  negligence, 
and  had  not  assumed  to  control  the  actions  of  the  driver.^'  But  the 
driver  of  a  stagecoach  is  not  necessarily  imputable  with  negligence 
in  failing  to  notify  the  passenger  that  he  is  about  to  start,  after 
making  a  temporary  stoppage  to  allow  a  parade  to  pass.^^ 

§  3632.  Driver  Bound  to  Exercise  the  Best  and  Soundest  Judg- 
ment.^'— Where  it  is  open  to  the  driver  to  adopt  one  of  two  courses, 
one  of  which  is  safe  and  the  other  is  hazardous,  and  he  adopts  the 
latter,  and  an  accident  ensues  and  a  passenger  is  injured,  the  pro- 
prietor must  pay  damages.^"  In  another  case,  where  the  driver  of 
a  stagecoach  ascending  a  hill  saw  coming  towards  him  a  tilted  wagon 
and  another  stagecoach,  and,  turning  to  avoid  them,  his  coach  came 
upon  a  bank  of  earth,  by  which  it  was  overturned,  the  question  was 
put  by  Lord  EUenborough  to  the  jury  whether  he  might  have  exer- 
cised a  better  discretion  in  stopping.  "In  order  to  subject  the  mas- 
ter to  damages,"  said  he,  "it  must  appear  that  there  has  been  some- 
thing to  blame  on  the  part  of  his  servant,  and  he  is  blamable  if  he 
has  not  exercised  th&  best  and  soundest  ■  judgment  on  the  subject; 
if  he  could  have  exercised  a  better  judgment  than  he  did,  the  owner 
is  liable."" 

"  Perez  v.  New  Orleans  &c.  R.  Co.,  ping  his  horses  quickly  upon  hear- 

47  La.  An.  1391;  s.  c.  17  South.  Rep.  Ing  a  scream  from  the  stage,  so  as 

869.    For  the  law  applicable  to  sim-  to  throw  out  of  the  open  back  door 

liar  cases,  see  Vol.  I,  §  500,  et  seq.;  of  the  stage  a  female  passenger  who, 

ante,  §  3067,  et  seq.  when  the  stage  started,  was  stand- 

^'Haile  v.  Clayton  &c.  Co.,  61  N.  ing     up     watching     a     procession: 

J.   L.   197;    s.    c.    38   Atl.   Rep.   805.  Haile  v.  Clayton  &c.  Co.,  61  N.  J.  L. 

The  passenger  stood  up  next  to  the  197;   s.  c.  38  Atl.  Rep.  805.     Testi- 

open  door  of  the  stage  to  watch  the  mony    touching    the    manner    and 

procession  pass,  and  when  the  driver  character  of  the  driving  of  the  stage 

started  the  horses  up,  she  fell  out  of  before  and  after  the  accident  was 

the  door  backwards  and  was  injured,  held  admissible,  as  it  related  to  the 

^°  This  section  is  cited  in  §  2748.  driver's  knowledge  of  the  road  and 

'"Mayhew  v.  Boyce,  1  Stark.  423.  his  skill  in  his  employment. 

"  Jackson  v.  Tollett,  2  Stark.  37.  The  want  of  skill  of  the  driver  may 

See,   also,   Curtis  v.   Drinkwater,   2  be  shown  at  the  time  of  the  accident 

Barn.  &  Adol.  169.    Where  the  driver  or  at  any  prior  time;  but  his  good 

of  a  hank  abandoned  the  hack  and  or  bad  conduct  can  only  be  looked 

the  horses  took  fright  and  began  to  at,    at   the    time    the    accident    oc- 

run,  and  the  hack  collided  with  a  curred,  or  as  connected  with  the  ac- 

post,  injuring  a  passenger,  there  was  cident:     Sanderson    v.    Frazier,    8 

no  difficulty  in  holding  the  owner  of  Colo.  79;  s.  c.  54  Am.  Rep.  544.    A 

the  hack  liable:     Caveny  v.  Neely,  proposition   in   a   case   in   a   subor- 

43  S.  C.  70;  s.  c.  20  S.  fe.  Rep.  806.  dinate  court  in  Ohio,  that  the  driver 

The  driver  of  a  stagecoach  was  not  of  a  hack  containing  a  passenger  is 

regarded  as  being  negligent  In  stop-  under  the  duty  of  keeping  a  prudent 
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§  3633.  An  Instruction  upon  this  Principle. — This  seems  a  severe 
rule,  but  it  is  in  accordance  with  the  general  current  of  authority 
in  this  country,^^  and  closely  resembles  what  was  said  to  the  jury 
by  Judge  Leavitt  in  a  case  tried  in  the  United  States  Circuit  Court 
for  Ohio  in  1840 :  "The  jury  will  observe  that  the  law  holds  a  driver 
to  the  observance  of  the  strictest  care  and  the  most  unremitting  vigi- 
lance. And,  however  unexceptionable  may  be  his  general  character 
as  a  driver,  if,  in  a  particular  instance,  he  is  guilty  of  carelessness  or 
negligence,  whereby  an  injury  occurs  to  a  passenger,  his  employer, 
whose  agent  he  is,  is  accountable.  If,  therefore,  the  jury  should  come 
to  the  conclusion,  after  a  deliberate  examination  of  the  testimony, 
that  the  coach,  owing  to  the  excessive  weight  put  upon  it,  was  un- 
manageable, in  the  circumstances  in  which  it  was  placed,  by  any 
power  or  skill  which  could  be  applied  or  used  by  the  driver,  and  was 
therefore  upset ;  or  if  they  should  believe  that  the  driver,  even  from  a 
temporary  inattention  or  neglect,  permitted  the  coach  to  get  into  a 
predicament  from  which  an  upset  was  the  inevitable  result ;  or  if  they 
believe  that  the  disaster  in  the  present  case  is  referable  to  these  two 
causes  combined,  they  will  find  for  the  plaintiff.  If,  on  the  other 
hand,  from  an  attentive  consideration  of  the  facts  of  the  case  as  ex- 
hibited by  the  evidence,  the  jury  should  be  of  opinion  that  the  acci- 
dent in  question  is  not  imputable  to  any  impropriety  of  conduct  on 
the  part  of  the  defendant's  agent  in  loading  the  stage,  or  to  any 
negligence  or  carelessness  on  the  part  of  the  driver,  but  was,  as  con- 
tended for  by  the  defendant's  counsel,  the  result  of  mere  accident  or 
misfortune  which  no  human  foresight,  care,  or  attention  could  have 
prevented,  the  defendant  can  not  be  held  legally  answerable."^* 

§  3634.    Bound  to  Warn  Passengers  of  any  Unusual  Danger. — 

Moreover,  where  the  driver  of  a  coach  approaches  a  place  of  peculiar 
danger  to  passengers,  he  is  bound  to  warn  them  of  the  nature  of  the 
danger,  to  the  end  that  they  may  choose  whether  they  will  run  the  risk 
of  it  or  not.  Thus,  where  the  stage  reached  the  gateway  of  the 
inn  where  it  was  to  stop,  and  the  driver  requested  the  plaintiff,  a 
woman,  who  was  riding  on  the  outside,  to  alight  there,  and  she 
replied  that,  as  the  road  was  dirty,  she  would  rather  be  driven  into  the 

and  careful  lookout,  and  of  exercis-  circumstances   surrounding  him,   is 

Ing  all  reasonable  care  to  avoid  com-  accustomed  to  exercise,  could  only 

ing  into   contact  with  obstructions  be  justified  under  a  complaint  which 

in  the  street   (Fisher  v.   Tryon,  15  predicated  a  right  of  recovery  upon 

Ohio  C.  C.  541)  is  unexceptionable;  a  failure  to  exercise  ordinary  or  rea- 

but  the  further  definition  that  the  sonable  care. 

care  which  he  is  bound  to  exercise  is  "^  Ante,  §  2722,  et  seq. 

such  as  an  ordinarily  prudent  per-  "  Maury  v.   Talmadge,   2  McLean 

son  in  his  situation,  and  under  the  (U.  S.)  157,  166. 
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yard,  and  he  told  her  that  the  passage  into  the  yard  was  very  awk- 
ward, advised  her  to  stoop,  and  then  drove  on,  and  it  appeared  that 
the  passage  led  under  an  archway  which  was  but  a  foot  higher  than 
the  top  of  the  stage,  by  which  she  was  struck  and  greatly  injured, — 
it  was  held  a  case  for  damages  against  the  stage  owner.  "If  the  coach- 
man had  said  to  her,  'The  others  will  be  safe  in  proceeding,  but  you 
must  go  down  here,  as  you  can  not  remain  upon  the  coach  without  dan- 
ger to  your  life,'  she  could  only  have  blamed  her  own  imprudence  for 
what  followed;  but  he  should  have  given  her  the  materials  to  judge,  if 
he  was  to  leave  her  to  make  her  election."^* 

§  3635.  Stage  Proprietor  Bound  to  Carry  Passenger  to  End  of 
Journey,  and  Set  him  Down  Safely. — "In  all  cases,"  continues  Mr. 
Justice  Story,  in  the  passage  already  quoted  from,  "the  coach  pro- 
prietors are  bound  to  carry  the  passengers  to  the  end  of  the  journey, 
and  to  put  them  down  at  the  usual  place  of  stopping;  and  if  that  is 
an  innyard,  it  is  not  sufficient  to  put  them  down  on  the  outside  of 
the  gateway  of  the  inn.^^  If  they  agree  to  take  a  passenger  to  a  par- 
ticular place,  this  also  becomes  obligatory  on  them.^"  If  the  custom 
of  the  coach  is  to  carry  the  passengers  to  their  own  houses  or  lodgings 
in  a  particular  place,  that  must  be  conformed  to."  It  follows  that 
the  proprietor  of  a  stagecoach  is  answerable  for  the  negligence  of  the 
driver  from  the  usual  place  of  taking  up  the  passengers,  not  only  till 
the  coach  arrives  at  its  place  of  destination,  but  until  the  passengers 
are  there  safely  set  down.^'  General  directions  given  by  a  passenger 
in  the  carriage  to  the  driver,  to  drive  down  a  certain  street,  do 
not  relieve  the  proprietor  of  the  carriage  from  responsibility  in  case 
the  driver  drives  over  an  unsafe  place  in  the  street;  since  the  driver 
is  expected  to  know  whether  the  road  is  suitable  and  reasonably  safe.^* 

§  3636.    Liability  of  Passenger  Injured  while  Riding  Outside. — 

Although  the  agent  of  a  stage  owner  requests  a  passenger  to  take  an 
inside  seat,  and  tells  him  that  he  will  ride  on  the  outside  at  his  peril, 
and  the  passenger  disobeys  the  injunction,  this  will  not  excuse  the 
negligence  of  the  driver  in  injuring  him.  The  passenger,  in  such  a 
case,  assumes  the  peculiar  risks  of  his  exposed  situation,  but  not  the 
risks  resulting  from  the  negligence  of  the  driver;  and*  whether  his 
disobeying  the  injunction  contributed  to  the  injury,  is  a  question  for 

"  Dudley  v.  Smith,  1  Camp.  167.  forced    by    Lord    Ellenborough    in 

'^  Citing  Dudley  v.  Smith,  1  Camp.  Dudley  v.  Smith,  1  Camp.  167. 

167.  ^Budd  V.  United  Carriage  Co.,  25 

""Citing  Ker  v.  Mountain,  1  Bsp.  Or.  314;  s.  c.  27  L.  R.  A.  279;  35  Pac. 

27.  Rep.  660. 

*'  This  doctrine  is  stated  and  en- 
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the  jury.'"  A  person  riding  on  the  outside  of  the  stage  on  the  seat 
opposite  the  driver,  where  passengers  are  accustomed  to  ride,  with  the 
knowledge  of  the  stage  proprietor,  may  recover  damages  if  he  is 
struck  and  injured  by  the  whip  of  the  driver;  since  in  such  a  case 
the  driver  is  deemed,  in  inflicting  the  injury,  to  he  acting  within 
the  scope  of  his  employment,  and  the  passenger  is  not,  from  the 
mere  fact  of  riding  in  that  place,  deemed  to  be  guilty  of  contributory 
negligence/" 

§  3637.  Injuries  from  Overloading  the  Coach.*^ — In  the  passage 
already  quoted  from,  Mr.  Justice  Story  says:  "They  are  bound  not 
to  overload  the  coach,  either  with  passengers  or  with  luggage;  and 
they  are  to  take  care  that  the  weight  is  suitably  adjusted,  so  that  the 
coach  is  not  top-heavy  and  made  liable  to  overset."*^  If  the  carrier 
loads  his  vehicle  with  more  passengers  than  its  strength  will  reason- 
ably warrant,  although  he  has  no  more  persons  upon  it  than  the 
statute  allows,  and  it  breaks  down,  he  must  pay  damages  to  a  pas- 
senger injured.*'  The  case  is  still  worse  where  he  overloads  the 
coach  with  passengers,  and,  in  addition  to  this,  places  a  mass  of  heavy 
freight  on  top.  "It  is  no  apology,"  said  the  Supreme  Court  of  Con- 
necticut in  a  case  of  this  kind,  "that  freight  is  put  upon  these  stages, 
as  in  this  case,  under  public  or  any  other  notice.  The  liability  con- 
tinues the  same.  Nor  is  it  any  apology  that  the  stage  proprietors 
and  their  drivers  are  accustomed  to  load  down  their  stages  with  pas- 
sengers and  freight,  notwithstanding  the  state  of  the  roads,  until 
nothing  more  can  be  crowded  within  or  accumulated  on  top.  It  is 
high  time  that  the  law  on  this  subject  should  be  better  understood 
and  regarded,  and  that  such  unbearable  liberties  should  cease  to  be 
taken  by  persons  who  stipulate  to  carry  passengers  safely  and  with- 
out exposure.  Converting  stagecoaches  into  wagons  to  transport 
iron,  and  wellnigh  everything  else,  is  the  last  innovation  upon  the 
rights  of  the  travelling  community,  and  it  is  one  which  we  do  not 
intend  to  sanction  or  countenance."  In  the  case  in  which  this  lecture 
was  delivered  from  the  bench,  it  appeared  that  a  stage-sleigh  had  been 
loaded  with  thirteen  passengers,  with  their  baggage,  and  also  with 
four  hundred  and  eighteen  pounds  of  iron,  placed  on  top  of  the  cover. 
On  turning  a  slippery  and  dangerous  place,  the  sleigh  was  upset  and 
the  plaintiff  injured.     The  jury  having  returned  a  verdict  for  the  de- 

=» Keith  V.  Pinkham,  43  Me.  501.  P.  612;  Israel  v.  Clarke,  4  Esp.  259; 

"Sparks  v.  Citizens'  Coach  Co.,  6  Aston  v.  Heaven,  2  Esp.  533;  Heard 

N.  J.  Law  Jour.  365.  v.    Mountain,    5    Petersd.    Abr.,    tit. 

"This  section  is  cited  in  §§  2822,  "Carriers,"  54;  1  Bell's  Comm.  (5th 

3491.  ed.)  462. 

*=  Citing  Long  v.  Home,  1  Car.  &  "  Israel  v.  Clarke,  4  Esp.  259. 
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fendant,  the  Supreme  Court  set  it  aside  as  against  the  weight  of  evi- 
dence, and  granted  a  new  trial.** 

§  3638.  Overturning  of  a  Stagecoach  is  Prima  Facie  Evidence  of 
Negligence.*'* — On  a  principle  already  explained,**  which  had  its 
origin  at  a  time  when  stages  were  the  usual  mode  of  land  convey- 
ance, the  overturning  of  a  stagecoach  is  prima  facie  evidence  of  neg- 
ligence, which  casts  the  burden  of  proof  upon  the  carrier  to  explain 
the  same  in  a  manner  consistent  with  the  conclusion  of  due  care  on 
his  part,  to  the  satisfaction  of  the  jury ;  in  default  of  which  explana- 
tion the  injured  passenger  will  be  entitled  to  damages.*''  This  due 
care  is  not  ordinary  care,  according  to  an  occasional  inadvertent 
statement  of  a  judge  or  court,*'  but  it  is  the  highest  degree  of  practi- 
cable care  and  prudence  under  the  circumstances  of  the  case,  as  ex- 
plained in  a  previous  chapter.*®  In  such  a  case  the  passenger  makes 
out  his  case  by  proving  that  he  took  passage  upon  the  coach,  that  it 
overturned,  and  that  he  sustained  damages  in  a  given  amount.^" 
The  contributory  negligence  of  the  passenger  will,  of  course,  be  a 
defense  to  the  action,  provided  the  defendant  can  satisfy  the  jury 
that  the  injury  proceeded  from  that  source,  and  not  from  the  negli- 
gence of  the  defendant.  Under  a  doubtful  rule  of  procedure  al- 
ready adverted  to,^^  in  some  jurisdictions  the  injured  passenger  will 
be  obliged  to  allege  and  prove,  prima  facie  at  least,  that  he  was  free 
from  contributory  negligence  ;^^  while  in  others,^^  contributory  neg- 
ligence will  be  an  affirmative  defense,  for  the  carrier  to  allege  and 
prove.''*  Where  the  passenger  had  his  arm  broken  by  the  overturn- 
ing of  the  coach,  it  was  held  that  he  was  not  chargeable  with  con- 
tributory negligence  from  the  mere  fact  of  having  his  arm  partly 
outside  of  the  coach  window  at  the  time  it  overturned.^^  In  these 
cases,  as  we  have  already  seen,^®  the  doctrine  originated  that  con- 
tributory negligence  will  not  be  imputed  to  the  passenger  for  acting 
indiscreetly  or  erroneously  under  the  impulse  of  sudden  terror,  put 

"  Derwort  v.  Loomer,  21  Conn.  245.        "  Ante,  §  2724,  et  seg. 

«  This  section  is  cited  in  §  3640.  "  Wall  v.  Livezay,  6  Colo.  465. 

^'Ante,  §  2722,  et  seq.  '"Vol.  I,  §  365,  et  seq. 

"  Anderson   v.   Scholey,   114   Ind.        ^  Vol.  I,  §  365. 
553;   s.  c.  14  West.  Rep.  517;  17  N.        '^''As,   for   example,   in   Colorado: 

E.  Rep.  125;  Payne  v.  Halstead,  44  Sanderson   v.   Frazier,,  8   Colo.   79; 

111    App.    97;    Bush   v.    Barnett,    96  s.  c.  54  Am.  Rep.  544. 
Cal.  202;   s.  c.  31  Pac.  Rep.  21;   12        "Vol.  I,  §366. 
Rail.  &  Corp.  L.  J.  263;   Sanderson        "=  Sanderson  v.  Frazier,  8  Colo.  79; 

V   Frazier,  8  Colo.  79;   s.  c.  54  Am.  s.  c.  54  Am.  Rep.  544. 
Rep    544;   Wall  v.  Livezay,  6  Colo.        ""Vol.  I,  §§  80,  81,  164,  175,  188, 

465  195,  197,  255,  1272;  Vol.  II,  §  2328; 

"As  in  Payne  v.  Halstead,  44  111.  ante,  §§  2927,  3025,  3558,  3631. 
App.  97. 
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upon  him  by  the  negligence  of  the  carrier  through  the  overturning 
of  the  vehicle;  but  that,  unless,  having  regard  to  the  circumstances 
of  terror  with  which  he  was  surrounded,  he  acted  rashly,  he  will  not 
be  debarred  by  his  own  negligence  from  recovering  damages.^'  Thus, 
the  mere  fact  that  the  passenger,  under  the  impulse  of  terror,  created 
by  the  impending  danger,  attempts  to  jump  from  the  coach,  has  been 
often  held  to  be  not  of  itself  contributory  negligence,  but  merely  an 
act  of  sufficient  importance  to  take  the  question  to  the  jury.^^ 

§  3639.  Injuries  from  Stage  Overturning  in  Consequence  of  Being 
Overloaded.^" — Whether  the  vehicle  was  overturned  by  the  negligence 
of  the  driver,  will  be  a  question  of  fact  for  the  jury,  under  all  the 
circumstances  of  the  case.^"  "It  is  impossible  to  lay  down  any  general 
rule  by  which  the  inquiry  whether  a  coach  is  excessively  laden  can  be 
satisfactorily  tested.  The  character  and  condition  of  the  road  over 
which  a  vehicle  is  to  pass  will  be  the  main  consideration  in  such  an 
inquiry.  It  will  be  obvious  to  the  jury  that  upon  a  properly  graded 
and  well  finished  turnpike  there  will  be  no  great  danger  of  the  up- 
setting of  a  carriage  from  any  weight  that  may  be  put  on  it,  while 
upon  one  of  the  common  roads  of  the  country,  especially  over  a  hilly 
region,  there  might  be  very  great  danger  in  conveying  a  weight  which, 
under  otber  circumstances,  could  not  be  regarded  as  excessive.  It 
will  therefore  be  the  duty  of  the  jury,  in  coming  to  a  conclusion  on 
this  point,  to  take  into  consideration  the  number  of  passengers,  the 
weight  of  baggage,  the  general  character  of  the  road  along  which 
the  defendant's  stages  run,  and  especially  the  portion  of  it  over  which 
the  coach  was  passing  when  this  accident  occurred;  and  if  the  jury 
believe  it  can  be  fairly  referred  to  the  improper  loading  of  the  coach, 
there  can  be  no  question  but  that  the  defendant  is  legally  answerable 
for  the  consequences.  It  is  clearly  the  duty  of  a  stage  proprietor  to 
see  that  the  safety  of  his  passengers  is  not  put  at  hazard  by  an  exces- 
sive load;  and  if  he  disregards  or  violates  his  duty  in  this  respect, 
he  is  liable  for  any  injury  that  may  follow."*^    In  an  action  for  an 

^  Lawrence  v.  Green,  70  Cal.  417  manner  in  which  they  were  driven, 

(female  passenger,  becoming  fright-  see  Knight  v.  Pacific  Coast  Stage 

ened  at  the  overturning  of  the  coach,  Co.  (Cal.),  34  Pac.  Rep.  868  (no  off. 

attempted  to  jump  out).  rep.). 

°'  See     cross  -  references,      supra;        ™  This  section  is  cited  in  §§  2822, 

Lawrence   v.   Green,   supra.    For   a  3491. 

state  of  facts  suflBcient  to  support  a        "  Leavitt,  J.,  to  the  jury  in  Maury 

finding  that  the  defendant,  a  stage  v.  Talmadge,  2  McLean  (U.  S.)  157, 

proprietor,    was    negligent,    in    the  165. 

case   of   an   injury   from   the   over-        °'  Per  Leavitt,  J.,  in  Maury  v.  Tal- 

turning  of  his  coach,  either  in  not  madge,  2  McLean  (U.  S.)  157,  165. 
providing  suitable  horses  or  in  the 
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injury  to  the  passenger,  alleged  to  have  been  occasioned  by  overturn- 
ing the  stage,  it  has  been  held  incompetent  to  prove  that  it  was  the 
custom  on  that  route  to  carry  as  great  a  number  of  passengers  as  were 
in  and  on  the  stage  at  that  time.  The  defendant  can  not  thus  give 
in  evidence,  either  in  his  own  justification  or  in  extenuation  of  dam- 
ages, a  custom  or  practice  established  by  himself.  But  a  general 
custom  as  to  the  number  of  passengers  which  can  be  carried  with 
safety  must  in  all  cases  vary  with  the  character  and  condition  of  the 
road.  It  has  been  held  competent  to  ask  of  drivers  acquainted  with 
the  particular  route  what  number  of  passengers  could  be  safely  car- 
ried by  a  coach  such  as  that  in  which  the  plaintifE  was,  in  the  state  in 
which  the  road  was  at  the  time  of  the  injury."^ 


§  3640.  Not  Negligence,  as  Matter  of  Law,  for  Passenger  to  Jump 
from  Stage  when  in  Peril. — Upon  a  principle  already  explained,*^ 
a  passenger  in  or  on  a  stagecoach,  or  other  public  vehicle,  who  is  put  in 
danger  by  the  negligence  of  the  carrier  or  his  servant,  is  not  imputable 
with  negligence  as  matter  of  law  from  the  mere  fact  that,  under  the 
sudden  impulse  of  terror,  he  acts  indiscreetly  in  jumping  from  the 
vehicle,  and  thereby  receives  an  injury,  when  if  he  had  remained  in 
his  place,  he  would  not  have  been  injured ;  but  in  such  a  case  it  is  for 
the  jury  to  say  whether,  notwithstanding  the  apparent  peril  in  which 
he  was  required  to  act,  he  acted  rashly  and  inexcusably."* 


"^  Maury  v.  Talmadge,  2  McLean 
(U.  S.)  157,  158. 

""Ante,  §  3638,  and  cross-refer- 
ences there  given. 

"Ingalls  V.  Bills,  9  Mete.  (Mass.) 
1;  s.  c.  Thomp.  Carr.  Pass.  112 
(the  leading  case  on  the  subject); 
Lawrence  v.  Green,  70  Cal.  417;  Ben- 
ner  Livery  Co.  v.  Busson,  58  111. 
App.    17    (jumping   from   a   livery 


coach  when  the  horses  start  to  run 
away);  Budd  v.  United  Carriage 
Co.,  25  Or.  314;  s.  c.  35  Pac.  Rep.  660 
(jumping  from  a  public  carriage 
while  the  horses  are  running  and 
kicking) ;  HafE  v.  Minneapolis  &c.  R. 
Co.,  14  Fed.  Rep.  558  (jumping  from 
a  hotel  wagon  in  order  to  avoid  be- 
ing run  over  by  an  approaching  rail- 
way train). 
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CHAPTER  CV. 

OAREIERS    OP    PASSENGERS    BY    WATER. 

Art.   I.     In  General,  §§  3643-3689. 

Art.  II.     Statutes  of  the  United  States  Affecting  the  Eights  of  Such 
Passengers,  §§  3695-3715. 


Article  I.     In  General. 


Section 

3643.  Shipowners  and   masters  are 

common  carriers. 

3644.  Bound    to    receive    and    carry 

passengers  to  and  from  for- 
eign countries. 

3645.  Who  is  a  passenger  for  hire 

by  water. 

3646.  Who  not  passengers:   persons 

merely  invited  or  permitted 
on  board. 

3647.  Soldier    transported    by    Gov- 

ernment not  a  passenger. 

3648.  Bartender  leasing  bar  is  a  pas- 

senger. 

3649.  When  master  of  vessel  may  re- 

fuse to  receive  passengers. 

3650.  When   expel  passengers   from 

his  vessel. 

3651.  Must  convey  passenger  to  des- 

tination agreed  upon. 

3652.  Strict  nature   of   this   obliga- 

tion. 

3653.  This     obligation     varied     by 

quarantine  regulations. 

3654.  Must  take   passenger  by  the 

agreed  route. 

3655.  Payment  of  passage  money. 

3656.  When  passage  money  may  be 

recovered  back. 

3657.  Construction  of  contracts  for 

carriage    of    passengers   by 
water. 

3658.  Duty  of  carrier  as  to  accom- 

modation and  treatment  of 

passengers. 
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Section 

3659.  Rights  of  cabin  passengers. 

3660.  Excluding     such     passengers 

from  cabin  table. 
8661.  Passenger  entitled  to  respect- 
ful   and    proper    treatment 
from    master,    officers    and 
crew. 

3662.  Rights  of  passengers  inter  sese 

to  berths  on  steamboats. 

3663.  Seamen   no   right  to   sacrifice 

passengers  to  save  them- 
selves. 

3664.  Authority  of  master  of  vessel 

over  passengers. 

3665.  Duty  to  provide  safe  means  for 

boarding  and  disembarking. 

3666.  Evidence   of   such   means  em- 

ployed by  other  like  vessels. 

3667.  Duty   to   warn   passengers   of 

danger  in  embarking  and 
disembarking. 

3668.  Right    of    passenger    to    safe 

mode  of  going  ashore  at 
places  other  than  his  des- 
tination. 

3669.  Responsibility  of  carrier  in  re- 

spect of  passenger's  baggage. 

3670.  Baggage     unaccompanied     by 

passenger  treated  as  freight. 

3671.  Contracts  limiting  liability  of 

carrier  in  respect  of  bag- 
gage. 

3672.  Lien  of  carrier  upon  such  bag- 

gage for  passage  money. 
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Section  Section 

3673.  Non-liability     of     carrier     for     3681.  Non-liability    for    malpractice 


remaining   in   per-  of  ship's  physician, 

sonal  custody  of  passenger.  3682.  Injuries    through     failure    to 

3674.  What  constitutes  baggage.  furnish      passengers      with 

3675.  Duty   of   passenger   to    claim  seats. 

baggage  on  arriving  at  port  3683.  Presumption  of  negligence  in 

of  destination.  case  of  injury  to  passenger. 

3676.  Limitations     of     liability     of  3684.  Injuries    through    defects    in 

shipowners  by  British  Mer-  carrier's  vessel. 

chants'  Shipping  Act.  3685.  Such  accidents  where  the  car- 

3677.  Jurisdiction   of   courts  of  ad-  rier  was  exonerated. 

miralty   over   contracts   for  3686.  Bight  of  injured  person  to  lien 

carriage    of    passengers    by  on  vessel. 

sea.  3687.  Liability  of  owner  of  tugboat 

3678.  Parties  to  actions  in  case  of  for  injury  to  young  children 

injuries  to  passengers  from  coming  on  board. 

collisions  of  vessels.  3688.  Injury   to   passenger   through 

3679.  Liability  to  passengers  as  be-  vessel   striking  wharf   with 

tween  owner  and  charterer.  violence. 

3680.  Question    of    liability    where  3689.  Right  of  passengers  to  salvage. 

passenger    is    pushed    over- 
board by  other  passenger. 

§  3643.    Shipowners     and     Masters     are     Common     Carriers.^ — 

Shipowners  and  shipmasters  who  undertake  to  convey  passengers  in 
their  ships  from  place  to  place,  although  to  or  from  foreign  coun- 
tries, are  common  carriers  of  passengers,  and,  subject  to  statutory 
modifications,  are  held  to  the  duties  and  responsibilities  which  the 
law  imposes  upon  such  carriers  by  land.^ 

§  3644.  Bound  to  Receive  and  Carry  Passeng^ers  to  and  from  For- 
eign Countries. — If  such  a  vessel  is  engaged  in  making  voyages  from 
a  port  of  the  country  of  its  flag  to  a  foreign  port,  and  in  carrying 
passengers  on  such  voyages,  it  stands  under  the  same  public  obliga- 
tion, other  things  being  equal,  to  receive  and  carry  all  proper  per- 
sons who  present  themselves  for  that  purpose,  and  who  are  ready 
and  willing  to  pay  the  price  of  passage,  that  the  law  imposes  upon  a 
carrier  of  passengers  by  land.^ 

§  3645.  Who  is  a  Passenger  for  Hire  by  Water. — One  who  enters 
upon  a  passenger  steamboat  in  good  faith,  to  take  passage  thereon, 

^  This  section  is  cited  in  §  2535.  ^  Benett  v.  Peninsular  &c.  Steam- 

=  Chamberlain     v.      Chandler,      3  boat  Co.,  6  C.  B.  775;   s.  c.  Thomp. 

Mason    (U.    S.)    242;    s.   c.   Thomp.  Carr.  Pass.  448.     See  also,  s.  c.  16 

Carr.    Pass.    459;    White   v.   McDon-  C.  B.  29. 

ough,  3  Sawy.  (U.  S.)  311;  Anderson 

V.  Ross,  2  Sawy.  (U.  S.)  91. 
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is  there  in  the  relation  and  character  of  a  passenger,  and  the  owner 
of  the  boat  owes  to  him  the  duty  of  a  carrier  of  passengers,  although 
no  fare  has  been  paid.^ 

§  3646.  Who  not  Passengers :  Persons  Merely  Invited  or  Permitted 
on  Board. — A  person  may  be  on  board  a  ship  in  such  a  capacity  as  to 
be  considered  neither  master  nor  one  of  the  crew,  nor  as  sustaining 
the  legal  relation  of  passenger.  Thus,  it  was  held  by  Dr.  Lushing- 
ton,^  judge  of  the  High  Court  of  Admiralty,  that  a  person  who  had 
paid  no  passage  money,  but  who  went  on  board  by  permission  of  the 
master,  and  messed  with  him,  upon  the  understanding  that  he  should 
do  what  he  could  in  the  working  of  the  ship  for  his  passage,  was 
neither  one  of  the  crew  nor  a  passenger;  that  he  was,  in  fact,  a 
nondescript.  So,  where  the  master  of  a  vessel  had  taken  on  board, 
without  the  knowledge  of  the  owners,  his  wife  and  her  father^  who 
paid  no  fare,  it  was  held  that  they  were  not  passengers.^  Persons 
who  go  upon  a  wharf  for  the  purpose  of  meeting  friends  on  an  in- 
coming vessel,  though  not  passengers,  are  nevertheless  lawfully  there ; 
and  it  is  the  duty  of  the  steamboat  company  to  provide  a  reasonably 
safe  place  for  them.'' 

§  3647.    Soldier  Transported  by  Government  not  a  Passenger. — 

Soldiers  on  board  ship,  under  the  command  of  their  officers,  do  not 
occupy  the  relation  of  passengers ;  and  they  can  recover  compensation 
for  services  in  assisting  in  keeping  the  vessel  afloat  by  bailing,  working 
under  the  command  of  their  own  officers,  and  keeping  up  military 
discipline  during  the  time  they  were  so  employed.*  The  status  of  a 
soldier  on  shipboard,  for  whose  transportation  the  government  has 
contracted,  is  not  changed  by  the  expiration  of  his  term  of  service 
and  honorable  discharge  therefrom,  during  the  voyage.  While  the 
contract  of  transportation  is  being  performed,  it  is  not  competent 
for  the  government,  by  the  act  of  discharge,  or  by  the  soldier  receiv- 
ing it,  to  change  its  terms  so  as  to  give  such  person  new  rights  or  im- 
pose new  obligations  upon  the  ship's  master.' 

§  3648.  Bartender  leasing  Bar  is  a  Passenger. — The  question  as 
to  what  relation  a  person  held  towards  a  navigation  company,  whether 

<The  Pacific,   1  Blatchf.    (TJ.   S.)        'York  v.   Canada  &c.   Steamship 

569.  Co.,  22  Can.  S.  C.  167. 

"The  Hanna,  36  L.  J.    (Adm.)  1;         "The   Steamer   Merrimac,   1   Ben. 

s.  c.  15  Week.  Rep.  263;  L.  R.  1  Adm.  (U.  S.)  201;  s.  c.  1  Ben.  (U.  S.)  68. 
283;  15  L.  T.  (N.  S.)  334.  "White  v.  McDonough,  3  Sawyer 

"The  Lion,  L.  R.  2  Adm.  102;  s.  c.  (U.  S.)  311. 
38  L.  J.  (Adm.)  51. 
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that  of  employe  or  passenger,  was  presented  in  a  California  case,^? 
the  facts  of  which  were  as  follows : — At  the  time  the  cause  of  action 
accrued,  the  defendants  were  common  carriers  of  freight  and  pas- 
sengers between  San  Francisco  and  Petaluma,  using  steamboats  be- 
tween San  Francisco  and  Eudesel's  Landing,  and,  between  the  latter 
place  and  Petaluma,  a  small  locomotive  and  train  of  cars.  There 
was  no  separate  charge  for  passage ;  it  was  all  one  line  and  was  under 
one  management,  the  captain  of  the  steamboat  acting  as  conductor 
of  the  cars.  At  the  time  of  the  accident,  the  plaintiff  was  keeping 
a  bar  upon  the  steamboat,  paying  the  company  for  this  privilege 
and  for  the  use  of  a  stateroom  and  for  such  meals  as  he  might  desire 
upon  the  boat,  and  receiving,  to  his  own  use,  the  profits  of  all  sales 
of  liquors.  The  plaintiff  resided  at  Petaluma,  and,  when  about  to 
enter  the  cars  at  that  place,  intending  to  make  the  usual  daily  trip 
to  San  Francisco,  the  boiler  of  the  locomotive,  then  in  charge  of  the 
defendant's  engineer,  exploded  and  caused  the  personal  injury  to 
the  plaintiff  for  which  the  action  was  brought.  The  question  was, 
whether  his  position  as  barkeeper  did  not  place  him  in  the  relation 
of  an  employ^  to  the  navigation  company.  On  appeal,  the  court 
said:  "As  barkeeper,  he  was  in  no  sense  an  employe  of  the  defend- 
ants. He  was  a  lessee,  for  a  monthly  rent,  of  an  apartment  upon 
their  boat,  which  he  occupied  for  purposes  of  trade.  His  transporta- 
tion over  the  route  was  a  part  of  the  consideration  for  the  monthly 
payment.  The  defendants  had  no  interest  in  the  receipts  of  his 
business,  and  could  not  hold  him  accountable  for  its  proper  conduct. 
The  parties  were  in  no  sense  members  of  the  same  establishment  for 
one  common  purpose.  The  vending  of  liquors  and  cigars  to  passen- 
gers was  no  part  of  the  business  in  which  the  transportation  com- 
pany were  engaged.  The  case  would  have  been  the  same  if  the 
plaintiff  had  leased  an  apartment  upon  the  boat  for  any  other  species 
of  trade.  If  a  cigar  vender  should  rent  and  occupy,  for  the  purposes 
of  his  trade,  a  corner  of  a  merchant's  store,  and  an  explosion  should 
occur  through  the  negligence  of  the  merchant's  clerk,  it  would  not 
be  contended  that  the  merchant  would  not  be  responsible  in  damages 
to  the  cigar  vender  for  personal  injuries  resulting  from  the  accident. 
The  fact  that  the  place  of  trade  was  upon  a  steamboat  can  make  no 
difference  in  the  application  of  the  principle."  Judgment  for  the 
plaintiff  was  therefore  affirmed. 

§  3649.  When  Master  of  Vessel  may  Refuse  to  Receive  Passen- 
gers.— Generally  speaking,  common  carriers  of  passengers  by  water, 
as  by  land,  are  bound  to  receive  and  carry,  to  the  extent  of  their 

"  Yeomans   v.    Contra    Costa   &c.  Nav.  Co.,  44  Cal.  71. 
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capacity,  all  proper  persons  who  offer  themselves  for  transportation 
to  the  places  to  which  the  carriers  hold  themselves  out  as  such.^^ 
But  there  may  be  sufficient  reasons  for  refusing  to  receive  passen- 
gers. If  his  vessel  is  full,  or  so  full  that  those  who  have  gone  on 
board  while  there  was  room  would  be  incommoded  by  the  addition  of 
other  passengers,  the  carrier  may  decline  to  receive  them.  Indeed, 
passengers  who  have  contracted  for  carriage,  and,  upon  going  aboard, 
find  that  the  vessel  is  so  full  as  seriously  to  inconvenience  them,  may 
recover  back  the  passage  money  already  paid,  and  any  damages  they 
may  have  suffered  by  reason  of  preparing  themselves  for  a  voyage 
upon  that  vessel,  or  by  reason  of  having  to  wait  for  another. ^^  The 
right  of  passage  on  board  a  vessel  is  subject  to  such  reasonable  regula- 
tions as  the  owners  may  prescribe  for  the  due  accommodation  of  pas- 
sengers and  for  the  due  arrangement  of  their  business.  They  are 
not  bound  to  receive  as  passengers  persons  who  refuse  to  ohey  the  rea- 
sonable regulations  of  the  vessel,  who  are  guilty  of  gross  and  vulgar 
habits,  who  would  make  disturbances,  whose  characters  are  doubtful, 
dissolute,  or  suspicious,  and,  a  fortiori,  whose  characters  are  un- 
equivocally bad.  Nor  are  they  bound  to  admit  passengers  on  board 
whose  object  it  is  to  interfere  with  the  interests  or  patronage  of  the 
proprietors,  so  as  to  make  the  business  less  lucrative. ^^  So,  too,  a 
master  of  a  vessel  may  refuse  to  receive  a  passenger  to  be  carried  to 
a  place  from  whence  he  has  been  ianished,  if  the  circumstances  of 
the  banishment  would,  in  the  reasonable  opinion  of  the  master,  tend 
to  promote  further  difficulty  should  he  be  returned  to  that  place. ^* 

§  3650.    When  Expel  Passengers  from  his  Vessel. — But,  in  the 

case  just  noticed,'^^  it  was  said  that  after  the  vessel  has  put  out  to 
sea  it  is  too  late  to  take  exceptions  to  the  character  of  a  passenger, 
or  to  his  peculiar  position,  provided  he  has  violated  no  inflezible  rule 
of  the  boat  in  getting  on  board,  unless  he  misbehaves  during  the  voy- 
age. This  statement  seems  to  have  been  based  upon  an  instruction 
given  to  a  jury  by  Eolfe,  B.,  in  an  English  case.^*     In  this  latter 

"  Benett  v.  Peninsular  &c.  Steam-  carriage,  and  is  liable  for  carrying 

boat  Co.,  6  C.  B.  775;   s.  c.  Thomp.  away     the     baggage:      Holmes     v. 

Carr.  Pass.  448;   Pearson  v.  Duane,  Doane,  3  Gray  (Mass.)  328. 

4  Wall.  (U.  S.)  605;  s.  c.  Thomp.  >^  The  Pacific,  3  Blatchf.  (U.  S.) 
Carr.  Pass.  17;   Jencks  v.  Coleman,  569. 

2  Sumn.    (U.  S.)   221;   s.  c.  Thomp.  ^'Jencks  v.  Coleman,  2  Sumn.  (TJ. 

Carr.  Pass.  11.     If  a  shipowner  re-  S.)  221;  s.  c.  Thomp.  Carr.  Pass.  11. 

fuses  to  carry  a  passenger  whom  he  "Pearson  v.   Duane,   4  Wall.    (U. 

has  engaged  to  carry,  and  proceeds  S.)  605;  s.  c.  Thomp.  Carr.  Pass.  17. 

on   the  voyage   without  giving  the  '"  Pearson  v.   Duane,  4  Wall.    (U. 

passenger  reasonable  opportunity  to  S.)  605;  s.  c.  Thomp.  Carr.  Pass.  17. 

remove  his  baggage,  or  with  intent  "  Coppin    v.    Braithwaite,    8    Jur. 

to    carry   it   beyond    his   reach,    he  875. 
thereby  terminates  the  contract  of 
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case,  the  plaintiff  (a  tradesman)  and  his  friends  took  passage  on  an 
excursion  from  London  and  return,  paying  the  passage  money  for  the 
trip.  On  the  return,  as  the  vessel  approached  Gravesend,  the  captain 
said  to  the  plaintiff  and  his  friends:  "You  are  well  known;  you 
sha'n't  go  with  me  to  London ;  you  belong  to  the  swell  mob,  and  are 
pickpockets.  You  must  go  ashore  at  Gravesend;  and  if  you  will  not 
go  by  fair  means,  you  shall  be  compelled  to  go."  On  arriving  at 
Gravesend,  they  left  the  vessel.  They  had  considerable  difficulty  in 
procuring  means  of  conveyance  to  London,  because  they  had  been 
turned  out  of  the  defendant's  vessel.  In  instructing  the  jur}',  Eolfe, 
B.,  said :  "The  defendants  were  responsible  for  any  injury  naturally 
resulting  from  the  acts  of  the  captain  when  acting  as  their  servant. 
Even  supposing  the  plaintiff  and  his  party  had  been  pickpockets,  or 
belonged  to  the  swell  mob,  that  might  be  a  reason  for  watching  them, 
but,  so  long  as  they  were  not  guilty  of  any  impropriety  on  board, 
formed  no  justification  for  putting  them  ashore;"  and  he  held  that 
the  plaintiff  was  entitled  to  a  fair  compensation  for  the  injury  re- 
ceived, so  far  as  the  injury  arose  from  the  act  of  the  captain  in  put- 
ting him  on  shore.  It  would  seem,  however,  that  there  can  be  no 
distinction  in  principle  between  refusing  to  receive  a  passenger  be- 
cause the  carrier  has  reasonable  grounds  to  believe  that  he  will  be- 
come obnoxious,  and  putting  him  ashore  for  the  same  reason.  Thus, 
in  a  case  where  a  drunken  passenger  on  a  horse  railroad  was  ejected, 
the  court  held  it  to  be  unnecessary  to  wait  until  an  overt  act  was 
committed,  to  justify  the  conductor  in  expelling  him.^^  A  passen- 
ger who  has  paid  his  fare  and  has  been  unlawfully  and  forcibly 
ejected  is  entitled  to  damages  for  the  indignity  and  injury  to  his 
feelings.^*  Eefusal  to  recognize  the  rights  of  one  lawfully  entitled 
to  transportation  is  of  itself  actionable.^"  And  where  a  passenger, 
wrongfully  accused  with  not  having  paid  his  f are,^"  or  with  riding  on  a 
non-transferable  ticket  belonging  to  another,^^  is  ill-treated  by  officers 
of  the  vessel,  he  may  recover  for  the  injuries  suffered,  even  though 
willfully  and  wantonly  inflicted.^^ 

§  3651.    Must  Convey  Passenger  to  Destination  Agreed  Upon. — 

It  is  incumbent  upon  the  carrier  to  transport  his  passengers  to  the 

"Vinton  v.  Middlesex  R.  Co.,  11  '"'Trabing  v.  California  Nav.  &c. 

Allen  (Mass.)  304,  307;  s.  c.  Thomp.  Co.,  121  Cal.  137;  s.  c.  8  Am.  &  Eng. 

Carr.  Pass.  6.     See,  also.  People  v.  Corp.  Cas.  (N.  S.)  695;  53  Pac.  Rep. 

Caryl,  3  Park.  Cr.  Cas.  (N.  Y.)  326.  644. 

"Allen  V.  Camden  &c.  Ferry  Co.,  ^  The  Willamette  Valley,  71  Fed. 

46  N.  J.  L.  198.  Rep.  712. 

^"The  Willamette  Valley,  71  Fed.  ^  TraWng  v.  California  Nav.  &c. 

Rep.  712.  Co.,  supra. 
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port  to  which  he  has  contracted  to  carry  them.  And  when  passengers 
are  conveyed,  without  their  consent,  to  a  different  port  from  that 
agreed  upon  at  the  time  of  sailing,  no  recovery  can  be  had  by  the 
carrier  for  the  amount  of  their  passage  money  ;^^  and  if  they  have 
suffered  damage  by  reason  of  not  being  carried  to  the  proper  port, 
they  may  recover  compensation  in  an  action  therefor;^*  and  this 
whether  they  made  the  contract  for  passage  with  the  master  of  the 
ship  or  with  a  ship  agent,  if  the  action  of  the  master  in  reference  to 
the  matter  is  such  as  to  impliedly  ratify  the  acts  of  the  ship  agent, 
and  they  are  received  on  board  as  passengers  to  the  port  to  which 
they  contracted  to  be  carried.^^  Nor  can  a  passenger  be  compelled  to 
sojourn  at  an  intermediate  port  till  the  carrier  can  complete  the  jour- 
ney. Where  a  carrier  contracts  to  carry  a  passenger  to  his  destina- 
tion during  the  current  season,  and,  after  completing  part  of  the 
voyage,  is  compelled  to  abandon  the  balance,  on  account  of  low  water, 
till  the  following  season,  he  has  no  right  to  leave  the  passenger  so 
that  he  will  be  forced  to  spend  the  winter  at  the  intermediate  point, 
but  is  under  the  duty  of  returning  him  to  the  starting  point  free  of 
expense.^''  It  is  the  carrier's  duty  to  inform  himself  on  the  state  of 
the  water,  and  the  passenger  may  rely  on  his  having  done  so.^^ 

§  3652.  Strict  Nature  of  this  Obligation. — If  the  carrier  contracts 
to  carry  a  passenger  to  a  particular  point,  with  a  knowledge  of  the 
danger  of  effecting  a  landing  at  that  point,  such  danger  will  not 
excuse  him  for  a  failure  to  comply  with  the  contract.^*     Where  the 

"  McGloin  V.  Henderson,  6  La.  715.  rival  at  that  port  they  would  be  for- 

See  Gibson  v.  Bradford,  i  El.  &  Bl.  warded  to  New  York  free  of  expense. 

586;  s.  c.  1  Jur.  (N.  S.)  520;  24  L.  J.  These  certificates  were  exhibited  to 

(Q.  B.)  159.  the    mate,    and    afterwards    to    the 

^'  The  Canadian,  1  Brown's  Adm.  master,  who  took  possession  of  them 

11;    Coppin   v.   Bralthwaite,   8   Jur.  before  the  vessel  sailed,  and  retained 

875;    Sunday  v.  Gordon,  1  Blatchf.  them  until  he  was  compelled  to  pro- 

&  H.  Adm.  (U.  S.)  569.  duce  them  in  court.     On  the  arrival 

2=  Thus,  it  appeared  that  the  libel-  of  the  vessel  at  Philadelphia,  the 

lants,  in  number  more  than  one  hun-  master  refused  to  forward  them  to 

dred,  had  engaged  with  a  ship  agent  New  York,  and  there  was  no  one  at 

at  Cork  for  a  passage  to  New  York,  Philadelphia   representing  the   ship 

and   some   of  them   had   purchased  agent  who  would  do  so.     It  was  held 

tickets,  in  the  first  instance,  to  sail  that  it  must  be  considered  that  the 

direct  to  that  port;  but  the  vessel  in  agreement  was  made  with  the  mas- 

which  it  was  proposed  to  carry  them  ter's    concurrence,    and    therefore 

not  being  ready  for  sea,  the  ship  binding   as   his   act:     Dennison   v. 

agent   chartered,    it   was    said,    the  The  Wataga,  1  Phil.  (Pa.)  468. 

"between   decks"  of  the  Wataga,  a  ^  Smith      v.      North      American 

vessel  then  in  port,  and  bound  to  Transp.  Co.,  20  Wash.  580;   s.  c.  56 

Philadelphia,   and   gave  to   each  of  Pac.  Rep.  372;    44  L.  R.  A.  557;    5 

the    libellants    a    certificate    in    the  Am.  Neg.  Rep.  738. 

usual  form,  by  which  he  engaged  "  Smith      v.      North      American 

they  should  be  carried  to  Philadel-  Transp.  Co.,  supra. 

phia  on  board  of  her,  and  with  a  ^  Porter  v.  Str.  New  England,  17 

written  indorsement  that  on  her  ar-  Mo.  ^90. 
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owner  of  a  line  of  vessels  agrees  to  transport  a  person  from  one  place 
to  another  by  a  particular  line  of  vessels,  and  at  the  time  the  agree- 
ment is  made,  but  unknown  to  the  proprietor,  one  of  the  connecting 
vessels  of  the  line  is  a  total  wreck,  it  is  his  duty  to  provide  another 
with  all  reasonable  diligence.^"  In  such  a  case,  the  act  of  God  does 
not  wholly  excuse  the  carrier  from  the  performance  of  his  contract. 
And  the  master  of  a  vessel  will  not  be  excused  from  completing  the 
contract  of  transportation  by  taking  his  passengers  into  another  and 
foreign  port  and  leaving  them  there,  without  their  consent,  be- 
cause he  has  learned  that  another  vessel  has  been  compelled  to  aban- 
don the  line  on  account  of  hostilities  existing  at  the  point  of  connec- 
tion.^" 

§  3653.    This   Obligation   Varied  by   ftuarantine  Regulations. — 

A  voyage  from  one  seaport  to  another  is  not  completed  at  the  quaran- 
tine of  the  port  of  destination;  and,  unless  excused  by  special  agree- 
ment, or  by  the  health  laws  preventing  intercourse  with  the  city,  the 
vessel  is  bound  to  carry  a  passenger  and  his  baggage  to  the  point 
agreed  on.^^  If,  on  arrival  at  the  port,  the  city  authorities  find  it 
necessary,  in  order  to  prevent  the  spreading  of  a  contagious  disease 
which  exists  on  board  of  a  vessel,  to  have  the  sick  passengers  sent  to 
the  hospital  to  be  treated,  the  owners  of  the  vessel  can  not  be  made 
liable  for  the  expenses  thereby  incurred.^^ 

§  3654.  Must  Take  Passenger  by  the  Agreed  Route. — Moreover, 
the  carrier  by  water  must  take  the  passenger  by  the  agreed  route,, 
where  a  route  has  been  agreed  upon,  unless  the  contract  reserves  to 
the  carrier  the  right  to  vary  the  route;  otherwise  the  carrier  will  be 
liable  to  the  passenger  for  any  damages  caused  by  delay  in  reaching 
his  destination  through  a  variation  in  the  agreed  route.^^ 

§  3655.  Payment  of  Passage  Money. — Unless  there  is  an  agree- 
ment or  usage  to  that  effect,  no  passage  money  is  due  before  the 
passenger  has  arrived  at  his  port  of  destination.  On  the  breaking 
up  of  the  voyage,  if  the  passenger  desires  to  proceed,  his  expenses, 
or  the  means  of  proceeding  to  the  port  to  which  he  was  to  be  carried, 

»  Williams  v.  Vanderbilt,  28  N.  Y.  '"  West  v.  Str.  Uncle  Sam,  1  McAll. 

217;  affirming  s.  c.  29  Barb.   (N.  Y.)  (U.  S.)  505. 

491,  and  overruling  Briggs  v.  Van-  ^^  Gilhooly  v.  New  York  &c.  R.  Co., 

derbilt,  19  Barb.    (N.  Y.)   222,  and  1  Daly  (N.  Y.)  197. 

Bonsteel  V.  Vanderbilt,  21  Barb.  (N.  "^  New    Orleans    v.    The    Winder- 

Y.)  26.     See,  also,  Ward  v.  Vander-  mere,  12  La.  An.  84. 

bllt,  4  Abb.  App.  Dec.  (N.  Y.)  521.  '"De  Colange  v.  The  Chateau  Mar- 

gaux,  37  Fed.  Rep.  157. 
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must  be  paid  or  tendered  to  him;  and  if  this  is  done  when  he  has 
not  paid  his  passage  money  in  advance,  and  he  refuses  to  proceed, 
compensation  pro  rata  itineris — that  is,  such  part  or  proportion  of 
the  whole  passage  money  as  the  part  of  the  voyage  performed  is  of 
the  whole  voyage — is  demandable  of  him.^*  A  usage  which  requires 
that  the  passage  money  shall  be  paid  in  advance,  and  which  does 
not  require  its  return  although  the  voyage  is  defeated,  does  not  ex- 
tend to  a  ease  where  the  money  is  paid  in  anticipation  of  the  sailing 
of  the  vessel,  and  she  is  lost  before  the  commencement  of  the  voyage. 
In  such  a  case,  the  passage  money  can  be  recovered  back.'?''  Where 
there  was  a  rule  of  the  East  India  trade,  that  if  a  passenger  refused 
to  go  in  consequence  of  delay  in  the  sailing  of  the  vessel,  he  was  to 
forfeit  one-half  of  the  passage  money  agreed  for,  and  it  appeared 
that  a  vessel  bound  for  the  East  Indies  was  advertised  to  sail  by  a 
certain  time,  and  she  did  not  so  sail, — it  was  held  that  a  person  who  re- 
fused to  go  after  having  engaged  passage  was  liable  for  the  one-half 
of  the  amount  agreed  to  be  paid,  unless  either  time  was  of  the  es- 
sence of  the  contract,  or  the  delay  in  sailing  was  unreasonable.'" 

§  3656.  When  Passage  Money  may  be  Recovered  Back. — The  term 
"freight,"  usually  applied  to  compensation  for  the  conveyance  of 
the  cargo,  has  been  held,  in  its  most  general  sense,  to  include  passage 
money.  The  same  rules  govern  the  payment  of  each.''  When  money 
is  paid  by  one  party  in  contemplation  of  some  act  to  be  done  by  the 
other,  and  the  thing  stipulated  to  be  done  is  not  done,  the  money  may 
be  recovered  back.  Hence,  when  passage  money  is  paid  in  advance, 
under  a  contract  to  carry  a  passenger  to  a  particular  port,  and  the 
voyage  is  broken  up  by  a  peril  of  the  sea,  and  the  passenger  is  not 
carried  by  reason  thereof  to  his  destination, — there  being  no  custom, 
law,  or  contract  to  the  contrary,  he  may  recover  back  the  passage 
money  thus  paid;  the  contract  is  entire,  and  unless  the  voyage  is 
fully  performed  by  a  delivery  of  the  passenger  at  the  port  to  which 
the  carrier  has  contracted  to  carry  him,  nothing  has  been  earned.'' 
Of  course,  in  an  action  against  the  shipowner,  it  can  not  be  recov- 
ered back  if  the  passage  money  earned  on  the  voyage  is  to  belong  to 
the  captain  of  the  vessel.'^ 

'"Howland  v.  Tlie  Lavinia,  1  Pet.  '''Brown  v.  Harris,  2  Gray  (Mass.) 

Adm.  (U.  S.)  123.  359;   Watson  v.  Duykinck,  3  Johns. 

■»  Gillan  v.  Simpkin,  4  Camp.  240.  (N.    Y.)    335.     And    see    Mulloy    v. 

^  Yates  V.  Duff,  5  Car.  &  P.  369.  Backer,  5  East  316. 

•"  Brown  v.  Harris,  2  Gray  (Mass.)  =°Leman  v.   Gordon,   8  Car.  &  P. 

359;   The  Aberfoyle,  1  Blatchf.    (U.  392. 
S.)  360;  The  Pacific,  1  Blatchf.  (U. 
S.)  569. 
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§  3657.  Construction  of  Contracts  for  Carriage  of  Passengers  by 
Water. — Contracts  for  passenger  carriage  at  sea  are  within  the  juris- 
diction of  the  Admiralty  Courts.*"  In  construing  such  contracts, 
the  general  rules  of  construction  apply.  In  an  agreement  under  seal 
for  the  hire  of  the  cabins  and  accommodations  for  passengers  in  a 
ship,  where  there  was  a  stipulation  that  if  it  should  be  necessary,  for 
the  convenience  and  at  the  request  of  the  hirer,  to  put  into  an  inter- 
mediate port,  for  stock  or  otherwise,  the  hirer  would  pay  all  port  and" 
necessary  charges  consequent  thereon, — it  was  held  that  this  raised 
an  implied  covenant  on  the  part  of  the  captain  who  let  the  cabins, 
to  put  into  any  such  port  if  desired.  There  was  also  a  covenant  on 
the  part  of  the  captain  to  permit  and  suffer  the  hirer  to  stow  away 
the  baggage  of  the  passengers  in  a  part  of  the  hold.  This,  it  was 
held,  fairly  imported  that  there  should  be  some  demand  or  request 
made  by  the  hirer  for  the  clearing  of  the  space  agreed  on;  and  that 
a  covenant  to  keep  up  a  supply  of  the  necessary  and  usual  quantity 
of  water  for  the  use  of  passengers,  etc.,  was  hot  broken  by  a  deficiency 
for  a  short  time,  occasioned  by  the  unusual  length  of  the  voyage.*'- 
An  officer  in  the  East  India  Company's  service  came  home  on  a 
"sick  certificate."  By  an  order  of  the  court  of  directors,  officers  of 
his  rank  coming  home  under  these  circumstances  were  to  pay  one 
thousand  rupees,  and  no  more,  "for  their  passage  and  accommoda- 
tion at  the  captain's  table."  The  defendant  paid  this  amount  into 
court,  but  the  plaintifE  asked  for  £145,  on  the  ground  that,  for  the 
regulation  price,  officers  were  only  entitled  to  swing  their  cots  in 
the  steerage ;  that  the  defendant  had  a  cabin  to  himself ;  and  that  the 
sum  demanded  was  not  more  than  he  received  from  others  who  en- 
joyed the  same  advantage.  It  appeared  that,  on  board  the  vessel 
during  that  voyage,  no  officers  did  sleep  in  the  steerage;  that  the 
cabin  occupied  by  the  defendant  would  have  remained  empty,  or  been 
filled  with  stores,  if  he  had  been  excluded  from  it;  and  that  he  had 
not  made  any  express  promise  to  pay  more  than  one  thousand  rupees. 
Lord  Ellenborough  held  that  there  appeared  nothing  to  raise  an  im- 
plied promise  on  the  part  of  the  defendant  to  pay  more  than  the 
regulation  sum.*^  Where  A,  "in  consideration  of  $100,  to  be  paid 
immediately,"  agreed  that  he  would  suffer  B  to  proceed  and  go  in  A's 
vessel  as  a  passenger  from  JSTew  York  to  St.  Thomas,  and  to  load  on 

"Dennison    v.     The    Wataga,     1  (U.  S.)  48;  s.  c.  id.  80;  Marshall  v. 

Phila.    (Pa.)   468;    The  Aberfoyle,  1  Bazin,  7  N.  Y.  Leg.  Obs.  342.     See, 

Blatchf.  (U.  S.)  360;  Sunday  v.  Gor-  contra,  Brackett  v.  Hercules,  1  Gilp. 

don,  1  Blatchf.  &  H.  Adm.    (U.  S.)  (U.  S.)  184. 

569;  The  Moses  Taylor,  4  Wall.  (U.  "  Corbyn  v.  Leader,  6  Car.  &  P. 

S.)   411;   The  Pacific,  1  Blatchf.   (U.  32;  s.  c.  affirmed  in  10  Bing.  275. 

S.)  569;   The  Zeaobia,  1  Abb.  Adm.  *=Adderley  v.  Cookson,  2  Camp.  15. 
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board,  for  transportation,  goods  to  the  value  of  $600,  and  B  paid 
the  $100  down,  and  went  on  board  with  his  goods,  but  the  vessel, 
soon  after  the  commencement  of  the  voyage,  was  shipwrecked  and 
lost,  but  the  goods  were  saved  and  delivered  to  B,  and  B  brought  an 
action  to  recover  back  the  $100, — it  was  held  that  this  was  an  agree- 
ment to  receive  B  and  his  goods  on  board,  and  not  an  agreement  to 
transport  and  deliver  them  at  St.  Thomas;  that  the  plaintifE,  there- 
fore, was  not  entitled  to  recover  back  the  money  thus  advanced ;  that 
the  consideration  for  the  payment  of  the  money  was  the  receiving 
of  B  and  his  goods  on  board,  and  not  the  transportation  or  delivery 
of  them.*' 

§  3658.  Duty  of  Carrier  as  to  Accommodation  and  Treatment  of 
Passengers. — It  is  the  duty  of  the  common  carrier  by, water  to  pro- 
vide his  passengers  with  comfortable  accommodations  both  by  day 
and  by  night,  and  with  a  sufficient  supply  of  wholesome  food^  unless 
there  is  a  contract  to  the  contrary.*''  An  undertaking  to  carry  a 
passenger  in  the  steerage  of  a  steamship  generally  includes  the  fur- 
nishing of  such  passenger  with  a  berth,  unless  there  is  a  fair  under- 
standing to  the  contrary.  Such  a  passenger  is  entitled  to  the  use  of 
the  steerage  room,  in  which  to  walk  about  or  sit  down,  during  the 
voyage,  without  exposure  to  risk  or  inconvenience  from  freight  there- 
in; but  if  freight  is  stowed  within  the  steerage  room,  it  is  the  car- 
rier's duty  so  to  stow  and  secure  it  as  not  to  cause  injury  to  the  pas- 
sengers ;  nor  can  the  carrier  impose  any  arbitrary  regulation  upon  the 
passengers,  with  a  view  of  diminishing  such  risk, — such  as  that  pas- 
sengers shall  remain  in  their  berths  during  the  whole  voyage,  or  in 
any  unusual  portion  of  the  steerage.*^  Where  a  carrier,  selling 
through  tickets  with  the  assurance  that  it  will  secure  accommodations 
for  purchasers  over  the  connecting  carrier's  line,  fails  to  secure 
enough  rooms  to  provide  for  the  holders  of  such  tickets,  it  will  be 
liable  for  the  connecting  carrier's  failure  to  supply  them.*"  It  is 
no  part  of  a  steamship  company^s  duty  to  inform  passengers  whether 
the  vessel  will  carry  passengers  from  infected  ports ;  but,  if  it  chooses 
to  answer  inquiries  on  the  subject,  it  must  do  so  honestly.*''  A 
steamship  company  which  has  transacted  its  business  with  a  passen- 
ger in  relation  to  changes  in  passage,  after  tickets  have  been  obtained 
and  paid  for,  by  correspondence  between  its  agents  in  a  certain  town 

•^  Watson  V.  Duykinck,  3  Johns.  397;  s.  c.  2  Cent.  L.  J.  473;  7  Chic. 
(N.  Y.)  335.  Leg.  N.  347. 

**  Def  rier  v.  The  Nicaragua,  81  *°  Bussman  v.  Western  Transit  Co., 
Fed.  Rep.  745.  71  Fed.  Rep.  654. 

"The  Orlflamme,  3  Sawyer  (U.S.)         "The    Normannia,    62    Fed.    Rep. 

469. 
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and  itself,  is  liable  for  false  representations  made  by  the  agents  as 
to  its  answers  to  requests  by  a  passenger  for  information,  made 
through  such  agents,  and  for  all  actual  damages,  sustained  by  such  pas- 
senger.** 

§  3659.  Rights  of  Cabin  Passengers. — It  is  scarcely  necessary  to 
suggest  that  the  purchaser  of  a  ticket  which  entitles  him  to  a  cabin 
passage  and  cabin  fare  can  not  be  put  into  the  steerage,  and  that  the 
purchaser  of  a  ticket  for  the  first  cabin  can  not  be  put  into  the  second 
cabin.  Where  the  plaintiff  contracted  with  the  owners  of  a  vessel,  and 
paid  for  his  passage  in  the  cabin,  the  fact  that,  when  he  came  on  board, 
the  master  declared  his  inability  to  lodge  him  in  the  cabin,  and  pro- 
posed that  he  should  forbear  taking  his  passage,  or  stay  with  his 
baggage  on  deck,  did  not  absolve  the  owners  from  the  obligation  to 
accommodate  him  in  the  cabin  with  his  baggage.*®  But  if  the  pas- 
senger has  bought  and  paid  for  a  ticket  which  entitles  him  merely  to 
a  berth,  he  can  not  oblige  the  carrier  to  exchange  his  accommodations 
for  a  stateroom,  on  the  payment  of  the  difference  in  price. ^°  The 
cabin  passenger,  it  is  said,  is  entitled  to  access  to  any  part  of  the 
ship  which  is  suitable  for  passengers;  and  if,  while  in  such  a  place, 
he  is  hurt  in  consequence  of  something  not  apparently  dangerous, 
and  if  his  hurt  is  due  to  the  negligence  of  the  servants  of  the  ship- 
owner, he  may  recover  damages.""^ 

§  3660.    Excluding    such    Passengers    from   the    Cabin    Table. — 

While  it  is  the  duty  of  the  officers  of  the  vessel  to  supply  cabin  pas- 
sengers with  seats  at  the  table  during  meals,  yet  the  officers  may 
reserve  a  table  in  the  dinner-cabin  for  their  own  use,  and  may  ex- 
clude passengers  from  it ;  and  if  a  passenger  should  persist  in  remain- 
ing at  it  after  proper  notice  that  it  was  thus  reserved,  and  that  pro- 
vision would  be  made  for  him  elsewhere,  they  would  have  the  right 
to  use  so  much  force  as  would  be  necessary  to  remove  him.^^  Con- 
duct unbecoming  a  gentleman,  in  the  strict  sense  of  the  word,  will, 
it  seems,  justify  the  captain  of  a  ship  in  excluding  a  passenger  from 
the  cuddy  table,  whom  he  has  engaged  by  contract  to  provide  for 
there ;  but,  while  it  is  difficult  to  say  in  what  degree  want  of  polish 
would,  in  point  of  law,  warrant  such  exclusion,  it  is  clear  that  if  a 

"The   Normannia,    62   Fed.   Rep.  '^Miller  v.  Ocean  Steamship  Co., 

469.  118  N.  Y.  199;  s.  c.  28  N.  Y.  St.  Rep. 

"St.  Amand  v.  LizardI,  4  La.  243.  874;  23  N.  E.  Rep.  462. 

™  Miller  V.  New  Jersey  Steamboat  ^'  Ellis  v.  Narragansett  Steamship 

Co.,  B8  Hun  (N.  Y.)  424;  s.  c.  34  N.  Co.,  Ill  Mass.  146. 
Y.  St.  Rep.  914;  s.  c.  aff'd  135  N.  Y. 
612. 
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passenger  uses  threats  of  personal  violence  towards  the  captain,  that 
officer  may  exclude  him  from  the  table,  and  require  him  to  take  his 
meals  in  his  own  private  apartment.  But  if  a  passenger  be  excluded 
from  the  cuddy  table,  and  his  wife,  not  from  expulsion,  but  from  a 
wish  to  be  with  her  husband,  takes  her  meals  with  him  in  private,  this 
will  not  amount  to  a  breach  of  contract  on  the  part  of  the  captain 
so  far  as  regards  the  wife.^^ 

§  3661.  Passenger  Entitled  to  Respectful  and  Proper  Treatment 
from  Master,  Officers  and  Crew. — The  passenger  contracts  for  some- 
thing more  than  mere  transportation,  feed  and  lodging.  He  con- 
tracts also  for  respectful  treatment,  not  only  on  the  part  of  the 
master  and  officers  of  the  vessel,  but  also  on  the  part  of  the  crew.°* 
A  carrier  is  consequently  liable  for  injuries  to  a  passenger  on  a 
steamboat,  caused  by  a  quarrelsome,  violent  and  fighting  crew ;  and  it 
is  no  defense  that  men  of  that  character  are  usually  employed  for 
such  work.'*^     Eespectful  treatment  of  the  passenger  is  equally  due 


^^  Prendergast  v.  Compton,  8  Car. 
&  P.  454. 

"  Cbamberlain  v.  Chandler,  3  Ma- 
son (U.  S.)  242,  245;  s.  c.  Thomp. 
Carr.  Pass.  459,  461. 

'^^  Memphis  &c.  Packet  Co.  v.  Pikey, 
142  Ind.  304;  s.  c.  40  N.  B.  Rep.  527. 
Upon  this  subject  the  following  lan- 
guage of  Mr.  Justice  Story  has  been 
often  quoted  in  other  cases  to  which 
the  doctrine  was  applicable:  "In 
respect  to  passengers,  th,e  case  of  the 
master  is  one  of  peculiar  responsi- 
bility and  delicacy.  Their  contract 
with  him  is  not  for  mere  shiproom 
and  personal  existence  on  board,  but 
for  reasonable  food,  comforts,  neces- 
saries, and  kindness.  It  is  a  stipu- 
lation, not  for  toleration  merely,  but 
for  respectful  treatment;  for  that 
decency  of  demeanor  which  consti- 
tutes the  charm  of  social  life;  for 
that  attention  which  mitigates  evils 
without  reluctance,  and  that  prompt- 
itude which  administers  aid  to  dis- 
tress. In  respect  to  females,  it  pro- 
ceeds yet  farther, — it  includes  an 
implied  stipulation  against  general 
obscenity,  that  immodesty  of  ap- 
proach v/hich  borders  on  lascivious- 
ness,  and  against  that  wanton  dis- 
regard of  the  feelings  which  aggra- 
vates every  evil,  and  endeavors,  by 
the  excitement  of  terror  and  cool 
malignancy  of  conduct,  to  inflict  tor- 
ture upon  susceptible  minds.  What 
can  be  more  disreputable,  and  at  the 

1010 


same  time  more  distressing,  than 
habitual  obscenity,  harsh  threats, 
and  immodest  conduct  to  delicate 
and  inoffensive  females?  What  can 
be  more  oppressive  than  to  confine 
them  to  their  cabins  by  threats  of 
personal  insult  or  injury?  What 
more  aggravating  than  a  malicious 
tyranny,  which  denies  them  every 
reasonable  request,  and  seeks  re- 
venge by  withholding  suitable  food 
and  the  common  means  of  relief  in 
cases  of  seasickness  and  ill  health? 
It  is  intimated  that  all  these  facts, 
though  wrong  in  morals,  are  yet  acts 
which  the  law  does  not  punish;  that 
if  the  person  is  untouched,  if  the 
acts  do  not  amount  to  an  assault 
and  battery,  they  are  not  to  be  re- 
dressed. The  law  looks  on  them  as 
unworthy  of  its  cognizance.  The 
master  is  at  liberty  to  inflict  the 
most  severe  mental  sufferings,  in 
the  most  tyrannical  manner,  and 
yet,  if  he  withholds  a  blow,  the  vic- 
tim may  be  crushed  by  his  unkind- 
ness.  He  commits  nothing  within 
the  reach  of  civil  jurisprudence.  My 
opinion  is  that  the  law  involves  no 
such  absurdity.  It  is  rational  and 
just.  It  gives  compensation  for 
mental  sufferings  occasioned  by  acts 
of  wanton  injustice,  equally  whether 
they  operate  by  way  of  direct  or  of 
consequential  injuries.  In  each 
case,  the  contract  of  the  passengers 
for  the  voyage  is  in  substance  vie- 
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from  the  other  officers  and  the  crew  of  the  vessel  as  it  is  from  the 
captain,  and  the  master  and  owners  of  the  vessel  are  liable  for  dam- 
ages occasioned  by  the  want  of  it.^'^ 

§  3862.    Rights  of  Passengers  inter  Sese  to  Berths  on  Steamboats. — 

In  an  action  in  which  one  of  the  questions  between  the  parties  was 
whether  the  defendant  was  justified  in  expelling  the  plaintiff  from 
a  berth  in  a  steamer,  it  was  proved  that  the  plaintiff,  having  placed  his 
coat  upon  the  berth  while  it  was  vacant,  afterwards  applied  at  the  office 
of  the  company  to  which  the  steamer  belonged,  for  the  purpose  of 
engaging  the  berth,  and  caused  the  company's  agent  or  clerk  then  in 
attendance  at  the  office  to  enter  his  (the  plaintiff's)  name  on  the  way- 
bill opposite  the  number  of  the  berth ;  but  that,  the  defendant  having 
also  applied  for  the  same,  berth,  another  agent  or  clerk  of  the  company 
altered  the  waybill  by  inserting  the  defendant's  name  opposite  the 
berth  and  allotting  another  one  to  the  plaintiff ;  and  tho  t  the  plaintiff, 
upon  returning  to  the  berth  in  dispute,  after  the  steamer  had  started, 
found  the  defendant's  servant  at  the  door,  who  refused  to  allow  him 
to  enter.  The  plaintiff  afterwards  entered  the  berth,  and  was  re- 
moved by  the  defendant.  Evidence  was  also  given  that,  according 
to  the  usage  on  board  the  steamer,  the  rights  of  the  passengers  inter  se 
to  berths  during  the  voyage  were  to  be  determined  by  the  waybill  as 
finally  settled  and  sent  on  board,  and  that  disputes  during  the  voy- 
age with  respect  to  passengers'  accommodation  should  be  decided  by 
the  captain  or  steward.  It  was  held  that  the  plaintiff  was  not  en- 
titled to  a  direction  that  he  was  in  possession  of  the  berth  in  dispute ; 
that  the  waybill,  as  finally  settled  and  delivered  to  the  officers  on 
board,  determined  the  right  to  the  berth  as  between  the  plaintiff  and 
the  defendant;  and  that  the  Jury  having  found  that  the  waybill,  as 
finally  settled  for  the  purpose  of  the  voyage,  allotted  the  berth  to 
the  defendant,  and  that  the  defendant  was  in  possession  thereof  at 
the  time  of  the  alleged  assault,  he  was  justified  in  removing  the 
plaintiff,  without  using  unnecessary  violence,  upon  his  refusal  to  leave 
the  berth." 

lated;   and  the  wrong  is  to  be  re-  Chamberlain  v.  Chandler,  3  Mason 

dressed  as  a  cause  of  damage.     I  do  (U.  S.)  242,  245;  s.  c.  Thomp.  Carr. 

not  say  that  every  slight  aberration  Pass.  459,  461;    doctrine  reaffirmed 

from    propriety    or    duty,    or    that  in  Nieto  v.  Clark,  1  Cliff.    (U.  S.) 

every  act  of  unkindness  or  passion-  145;    Pendleton  v.  Kinsley,  3  Cliff, 

ate  folly,  is  to  be  visited  with  pun-  (U.  S.)  416;  s.  c.  Thomp.  Carr.  Pass, 

ishment;  but  if  the  whole  course  of  352;   Smith  v.  Wilson,  31  How.  Pr. 

conduct  be  oppressive  and  malicious,  (N.  Y.)  272;  McGuire  v.  The  Golden 

if    habitual    immodesty    is    accom-  Gate,  1  McAU.  (U.  S.)  104. 

panied  by  habitual  cruelty,  it  would  °°  Keene  v.  Lizardi,  5  La.  431. 

be  a  reproach  to  the  law  if  it  could  "  Dysart    v.     Montgomery,    Irish 

not      award      some      recompense:"  Eep.  8  C.  L.  245. 
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§  3663.  Seamen  no  Right  to  Sacrifice  Passengers  to  Save  Them- 
selves.— Seamen  have  no  right,  even  in  cases  of  extreme  peril  to  their 
own  lives,  to  sacrifice  the  lives  of  passengers  for  the  sake  of  preserv- 
ing their  own.  On  the  contrary,  being  common  carriers,  and  so  paid 
to  protect  and  carry  the  passengers,  if,  in  case  of  a  wreck,  it  becomes 
necessary,  in  order  to  save  any  of  those  on  board,  that  others  should 
be  sacrificed,  the  seamen,  beyond  the  number  necessary  to  navigate 
the  boat,  in  no  circumstances  can  claim  exemption  from  the  common 
lot  of  the  passengers.^^  But  in  cases  of  extreme  peril  passengers 
must  accommodate  themselves  to  the  circumstances.  Thus,  recovery 
can  not  be  had  for  the  death  of  a  passenger  upon  a  steamer  where 
he  would  have  been  saved  had  he  not  refused  to  get  into  a  lifeboat 
unless  his  baggage  was  taken  with  him,  and  the  captain  of  the  life- 
boat refused  to  take  such  baggage,  and  he  subsequently  attempted 
to  jump  aboard  the  boat  after  it  had  been  started,  but  fell  into  the 
water  "and  was  drowned."*" 

§  3664.  Authority  of  Master  of  Vessel  over  Passengers. — 
The  master  of  a  vessel  has  absolute  control  over  his  passengers  in  all 
that  is  necessary  for  good  order  or  the  safety  of  the  passengers,  crew, 
or  vessel.'"  The  passenger  is  bound  to  obey  all  reasonable  orders 
of  the  captain.  If  a  passenger  misconducts  himself,  he  may  be  de- 
prived of  the  accommodations  which  he  has  before  enjoyed,  or  he  may 
be  imprisoned  or  put  in  irons.  But  the  power  of  the  captain  is  lim- 
ited to  the  necessities  of  the  case.     It  would  not  be  sufficient  to  jus- 

=*  United  States  v.  Holmes,  1  Wall,  disaster  to  the  ship,  without  casting 

Jr.  (U.  S.)  1.     This  was  a  case  of  an  lots,  the  defendant  and  the  rest  of 

indictment     for     committing    man-  the  crew  began  to  throw  some  of  the 

slaughter  on  the  high  sea.    A  ship,  passengers  overboard,   and  did  not 

when  distant  two  hundred  and  fifty  cease  until  they  had  thus  disposed 

miles  from  land,  struck  an  iceberg,  of   fourteen   male   passengers.     Not 

and  began  to  fill  so  rapidly  that  it  one  of  the  crew  was  cast  over.     It 

was  evident  she  must  soon  go  down,  seems  that  the  mate  gave  the  order 

In  escaping  from  the  vessel,  the  first  to   begin   the   work   of   destruction, 

mate    (the  defendant),   seven  other  The  passengers  were  not  consulted 

seamen,   and   thirty-two   passengers  in  the  matter.     One  asked  that  lots 

got  into  the  longboat.     The  captain,  be  drawn,  but  no  attention  was  paid 

with  others  of  the  crew  and  one  pas-  to   his   request,   and   he   was   sacri- 

senger,  got  into  the  jolly-boat.     On  flced.     The  survivors,  with  the  ex- 

the  following  morning,  the  captain,  ception  of  two  women,  who  seemed 

about    to    part    company    with    the  to    have    jumped    overboard,    were 

longboat,  gave  its  crew  several  di-  picked  up  by  a  passing  vessel.     The 

rections,  and  enjoined  upon  them  to  court,  on  the  trial  of  the  case,  gave 

obey  all  the  orders  of  the  mate  as  in  his  charge  the  principle  stated  in 

they  would  obey  his,  the  captain's,  the    text,    and    the    defendant    was 

which  they  promised  to  do.     On  ac-  found  guilty  of  manslaughter, 

count  of  rain  and  the  leaking  of  the  ^'  Re  Meyer,  74  Fed.  Rep.  881. 

longboat,  those  on  board  soon  found  "  Chamberlain  v.  Chandler,  3  Ma- 

themselves  in  imminent  peril.  About  son  (U.  S.)  242. 
ten  o'clock  on  the  night  after  the 

1012 


CARRIERS    OF    PASSENGERS    BY   WATER.  [2d  Ed. 

tify  the  captain  in  putting  a  passenger  in  irons,  that  he  suspected  that 
a  mutiny  might  be  caused  by  language  of  the  passenger ;  but  he  must 
show  that  he  had  reasonable  cause  to  believe  it.^^  In  an  emergency, 
the  passenger  may  be  compelled  to  assist  in  working  the  ship;  and  in 
case  of  an  anticipated  attack  from  enemies,  may  be  assigned  to  a 
position  to  assist  in  its  defense;  but  on  his  refusal  to  obey,  undue, 
excessive,  or  cruel  punishment  may  not  be  inflicted  upon  him.°^  If 
a  decJc  passenger  on  a  steamboat  insists  on  remaining  in  a  part  of  the 
boat  where  he  has  no  right  to  be,  he  may  be  removed  by  force,  if 
necessary.  If  excessive  force  is  used  to  his  injury,  the  steamboat 
company  may  be  liable;  otherwise,  if  his  injuries  are  caused  by  a 
scuffle  for  which  he  is  in  fault.^*  Moreover,  it  is  the  right  and  duty 
of  those  in  charge  of  a  boat  to  restrain  the  acts  of  a  passenger  which 
threaten  the  safety  of  other  passengers;  as  where  a  loaded  gun  is 
negligently  and  carelessly  handled  in  exhibiting  it.®*  Under  the 
undertaking  for  transportation,  it  is  the  duty  of  the  carrier  to  use 
the  utmost  care  and  vigilance  to  maintain  order  and  protect  passen- 
gers from  violence  that  may  reasonably  be  anticipated  or  naturally 
expected  to  occur  under  the  circumstances.®^ 

§  3665.  Buty  to  Provide  Safe  Means  for  Boarding  and  Disembark- 
ing.— The  duty  under  which  carriers  of  passengers  by  land  are  placed, 
by  the  principles  of  the  common  law,  in  regard  of  providing  safe 
passageways  to  and  from  their  vehicles,  and  safe  means  of  mounting 
them  and  alighting  from  them,  rests  with  peculiar  force  upon  car- 
riers by  water;  since  here  the  passenger  encounters  the  additional 
danger  of  falling  into  the  water  and  drowning.®®     This  obligation 

"  King  v.  Franklin,  1  Fost.  &  Fin.  R.  Co.,  36  Hun    (N.  Y.)   214.    For 

360.  example,  it  is  the  duty  of  the  pro- 

"  Boyce  v.  Bayliffe,  1  Camp.  58.  prietor  of  a  steamboat  carrying  pas- 

"^  New    Jersey    Steamboat   Co.    v.  sengers  to  provide  means  by  which. 

Brockett,  121  U.  S.  637.  on  the  landing  of  the  boat,  the  pas- 

"  Ferry  Companies  v.  White,   99  sengers  can  go  safely  ashore.     If  the* 

Tenn.  256;  s.  c.  41  S.  W.  Rep.  583;  stage-plank,   used   for  that  purpose 

38  L.  R.  A.  427;  ante,  §  3234,  et  seg.  falls,  while  a  passenger,  in  the  ex- 

"^  Flint  V.  Norwich  &c.  Co.,  6  ercise  of  due  care,  is  walking  over 
Blatchf.  (U.  S.)  158.  The  owner  it  from  the  boat  to  the  shore,  this  is 
and  the  captain  of  a  steamship  are  prima  facie  evidence  of  negligence 
not  responsible  for  the  faults  of  on  the  part  of  the  owner  of  the  boat, 
some  of  the  passengers  at  the  time  and  casts  upon  him  the  burden  of 
of  a  collision  causing  the  death  of  proving  that  the  accident  was  due 
other  passengers,  except  to  the  ex-  to  a  casualty  for  which  he  was  not 
tent  to  which  the  authority  of  the  responsible.  Evidence  which  mere- 
captain  could  prevent  them:  Resal  ly  tends  to  show  that  the  end  of  the 
V.  Compagnie  Generale  Transatlan-  boat  was  moved  around  by  the  wind, 
tique  (Fr.),  32  Chic.  Leg.  News  17;  and  that  this  caused  the  stage-plank 
s.  c.  18  Nat.  Corp.  Rep.  906.  to    fall,    does    not    exonerate    him; 

°°  Scanlan  v.  Fenney,  72  Fed.  Rep.  since  it  may  be  true  that  if  the  boat 

225 ;  Eagle  Packet  Co.  v.  Def ries,  94  had  been  properly  fastened,  it  would 

111.  598;   Simonin  v.  New  York  &c.  not  have  been  moved  around  by  the 
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is  not  discharged  where  a  steamship  company  fails  to  provide  a 
proper  gang  plank  connecting  its  steamship  with  its  wharf;  and  a 
gangway  consisting  of  a  single  narrow  plank  without  battens  or  ropes 
is  altogether  improper  and  insufficient,  and  the  carrier  company  is 
liable  for  the  death  of  a  passenger  who  falls  off  and  is  drowned  while 
going  ashore  on  an  errand,  on  the  eve  of  the  departure."'  It  is  neg- 
ligence on  the  part  of  a  steamship  to  permit  stevedores  to  use  the 
same  companionway  for  lowering  baggage  which  is  being  used  by 
passengers  and  their  friends  in  passing  up  and  down,  where  there  are 
other  companionways  which  may  be  used."^  The  fact  that  thou- 
sands of  persons  have  passed  over  a  place  without  injury  is  no  excuse 
for  not  making  adequate  provision  where  it  is  obviously  dangerous."' 
But  the  mere  existence  of  fresh  snow  on  the  deck  of  a  ferryboat, 
which  has  fallen  during  a  storm  which  is  still  continuing,  is  not  pre- 
sumptive evidence  of  negligence  on  the  part  of  the  ferry  company, 
sufficient  to  establish  a  liability  for  damages  in  favor  of  a  passenger 
who  is  injured  by  slipping  and  falling  on  the  deck.'"  Nor  does  the 
duty  of  the  vessel  owner  to  provide  safe  means  for  passengers  getting 
on  board  of  the  vessel  exist  at  such  times  as  he  is  not  ready  to  receive 
them,  and  where  there  is  no  contract  or  usage  requiring  him  to  be 
in  readiness.'^  But  during  the  time  for  the  reception  of  passengers 
the  gang  plank  must  be  properly  placed  and  the  boat  secured  to  the 
wharf.'-     A  passenger,  invited  to  leave  a  ferryboat,  is  justified  in 

wind:     Eagle  Packet  Co.  v.  Defries,  forces  the  stern  up  stream,  leaving 

94  111.  598.     The  wharf,  too,  where  an   unavoidable   space   between   the 

passengers  are  accustomed  to  land,  bow  and  the  bridge:     Duke  v.  Tenth 

must  be  kept  in  a  reasonably  safe  &c.  Ferry  Co.,  9  Misc.   (N.  Y.)   268; 

condition:     Bacon     v.     Casco     Bay  s.  c.  61  N.  Y.  St.  Rep.  514;  29  N.  Y. 

Steamboat  Co.,  90  Me.  46;   s.  c.  37  Supp.  739;  s.  c.  aff'd  145  N.  Y.  640. 

Atl.  Rep.  328.  "  Thus,  a  vessel  was  lying  along- 

"  Hrebrik  v.  Carr,  29  Fed.  Rep.  298.  side  a  wharf  of  a  railroad  company, 

"» The  Dresden,  62  Fed.  Rep.  438.  where  she  had  gone  to  receive  her 

°"  Bartholomew    v.     Poughkeepsie  cargo.    There  were  no  means  devised 

&c.  Perry  Co.,  28  N.  Y.  St.  Rep.  388;  for  the  reception  of  passengers,  nor 

s.  c.  7  N.  Y.  Supp.  785;  s.  c.  af£'d  125  was  it  the  custom  of  vessels  to  re- 

N.  Y.  763.  ceive  passengers  there;   but,  on  the 

™  Fearn  v.  West  Jersey  Ferry  Co.,  contrary,  vessels  of  that  class  had 

143  Pa.  St.  122;  s.  c.  13  L.  R.  A.  366;  their  passengers  conveyed  to  them 

48  Phila.  Leg.  Int  466;  28  W.  N.  C.  by  means  of  wherries  or  tugs.     A 

(Pa.)  554;  22  Pitts.  L.  J.  (N.  S.)  196;  passenger   attempted    to   board   the 

22  Atl.  Rep.  708.     A  ferry  company  is  vessel  from  this  wharf  by  climbing 

not  liable  for  personal  injuries  to  a  up  the  timbers  of  the  wharf,   and 

child  from  its  foot  being  caught  in  thence  to  the  vessel  by  a  gangway, 

a  space  two  inches  wide  between  the  which  was  very  narrow,  and,  by  his 

bow  of  the  ferry  and  the  landing  own    awkwardness,     stumbled    and 

bridge,  where  the  appliances,  includ-  fell.     It  was  held  that  he  was  guilty 

ing  the  boat,  bridge,   windlass,   ca-  of     contributory     negligence,     and 

bles  and  slips,  are  the  best  known  could  not  recover  damages  for  the 

for  such  purpose  and  in  general  use,  injuries  thereby  received:    The  Ship 

and  where  the  crowding  of  passen-  Anglo-Norman,  4  Sawyer  (U.  S.)  185. 

gers  to  the  front  of  the  boat  lowers  "  Croft  v.   Northwestern   &c.   Co., 

the     front,     and     the     flood     tide  20  Wash.  175;  s.  c.  55  Pac.  Rep.  42. 
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believing  that  it  is  fast  to  the  dock  and  will  remain  so  long  enough 
for  her  to  leave. ^^  But  here,  as  in  the  case  of  land  carriage/*  if  the 
passenger  on  a  ferryboat  attempts  to  leave  by  a  way  not  provided  or 
intended  for  passengers,  unless  the  way  is  so  situated  and  exposed 
as  naturally  to  invite  passengers  to  leave  by  this  way,  and  is  injured 
in  consequence  of  one  of  the  dangers  incident  to  that  mode  of  exit, — 
as  where  a  passenger  attempts  to  leave  by  the  gangway  used  for 
teams,  instead  of  by  the  way  intended  for  passengers,  and  is  injured 
by  a  guard  chain  being  dropped  on  his  leg, — he  will  be  precluded 
from  recovering  damages  by  his  own  contributory  negligence.''^  But 
where  passengers  are  in  the  habit  of  crowding  through  the  ferry 
house  doors  and  pushing  some  of  their  number  over  into  the  road- 
way, it  is  negligence  to  open  the  doors  when  heavy  trucks  are  going 
upon  the  bridge  at  a  high  rate  of  speed. ^'^  It  has  been  held  that  a 
passenger,  alighting  from  a  steamboat,  who  trips  over  a  rubber  hose 
three  or  four  inches  in  diameter  in  broad  daylight  and  where  there 
is  no  crowd,  is  guilty  of  contributory  negligence.''  And  a  pas- 
senger on  a  ferryboat,  who  sees  that  a  gang  plank  without  guards  has 
been  put  down  for  the  use  of  passengers,  but  voluntarily  joins  the 
crowd,  and,  without  necessity  for  it,  follows  those  ahead  of  her  so 
closely  that  she  can  not  see  where  she  is  going,  when  there  is  abun- 
dant opportunity  to  stop  and  observe,  is  guilty  of  contributory  neg- 
ligence.'^ 

§  3666.  Evidence  of  such  Means  Employed  by  Other  like  Vessels. — 

Evidence  of  the  means  used  on  other  like  vessels,  and  the  opinion  of 
experts  as  to  the  excellence  of  those  used  upon  the  vessel  where  the 
accident  occurred,  will  be  received  to  show  the  exercise  of  due  care  on 
the  part  of  the  owners  of  the  vessel,  where  an  injury  occurs  by  reason 
of  the  alleged  imperfection  of  the  means  afforded  passengers  to 
embark  or  disembark.  It  appeared  that  the  plaintiff,  a  passenger 
on  the  defendant's  boat,  slipped  and  fell  down  the  stairway  of  the 
vessel  as  she  was  disembarking,  and  that  upon  each  step  of  the  stair- 
way of  the  boat  was  a  brass  plate,  which  was  corrugated  except  where 
it  turned  over  the  edge  of  the  step,  this  being  smooth  and  slippery. 

"  Sparc  V   Long  Island  R.  Co.,  21  "  Strutt  v.  Brooklyn  &c.  R.  Co.,  18 

Misc.    (N.   Y.)    683;    s.   c.   47   N.   Y.  App.  Div.  (N.  Y.)  134;  s.  c.  45  N.  Y. 

Supp.  1093.  Supp.  728. 

M  Ante   §  3045.  "  Fogassi  v.  New  York  &c.  R.  Co., 

"Graham  v.  Pennsylvania  &c.  R.  19  Misc.  (N.  Y.)  108;  s.  c.  43  N.  Y. 

Co     12  N.  J.  L.  J.  231;  s.  c.  39  Fed.  Supp.   268;    s.  c.  aff'd  17  App.  Div. 

Rep.  596.  (N.   Y.)    286;    45   N.   Y.    Supp.   175. 

™  Tonkins  v.  New  York  Ferry  Co.,  See,  also,  Race  v.  Union  Ferry  Co., 

47  Hun  (N.  Y.)  562;  s.  c.  14  N.  Y.  St.  138  N.  Y.  644;    s.  c.  34  N.  B.  Rep. 

Rep.  874.  280;  53  N.  Y.  St  Rep.  9. 
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The  plaintiff  claimed  that  the  placing  of  this  plate  upon  the  stairway 
was  negligence  on  the  part  of  the  owners  of  the  vessel.  It  was 
shown  that  the  stairs  were  finished  in  the  same  manner  as  upon  the 
best  river  boats  and  upon  American  sea-going  steamers ;  that  the  boat 
had  been  in  use  a  year,  and  had  carried,  on  an  average,  a  thousand 
passengers  a  day,  and  no  injury  of  the  kind  had  ever  before  oc- 
curred; and  several  experts  had  testified  that  this  mode  of  covering 
stairs  was  the  best  in  use.  It  was  held  that  the  evidence  failed  to 
show  negligence  on  the  part  of  the  defendant,  and  that  a  refusal  to 
nonsuit  the  plaintiff  was  error.''' 

§  3667.  Duty  to  Warn  Passengers  of  Dangers  in  Embarking  and 
Disembarking. — If  the  passenger  carrier  can  not  maintain  an  absolute 
barrier  against  danger  to  his  passengers  while  disembarking,  it  is 
his  next  duty  to  warn  them  of  it;  and  if  he  omits  such  warning,  he 
will  be  liable  for  any  injury  caused  by  its  omission.*"  If  the  pas- 
senger, in  such  a  case,  disregards  the  warning,  he  takes  the  risk  of 
injury  on  himself,  and  so  exonerates  the  carrier.*^  And,  though  no 
warning  be  given,  if  the  passenger  is  aware  of  the  danger,  it  will  be 
contributory  negligence  on  his  part  if  he  fails  to  use  reasonable  care 


"  Crocheron  v.  North  Shore  &c. 
Perry  Co.,  56  N.  Y.  656;  rev'g  s.  c.  1 
Thomp.  &  C.  (N.  Y.)  446.  See,  also. 
Grafter  v.  Metropolitan  R.  Co.,  L.  R. 
1  C.  P.  300;  s.  c.  Thomp.  Carr.  Pass. 
88;  American  S.  S.  Co.  v.  Landreth, 
108  Pa.  St.  264.  For  cases  of  al- 
leged negligence  on  the  part  of  own- 
ers of  vessels  in  the  construction  of 
the  means  used  for  the  ingress  and 
egress  of  passengers,  see  Cleveland 
V.  New  Jersey  Steamboat  Co.,  68  N. 
Y.  306;  rev'g  s.  c.  5  Hun  (N.  Y.) 
523;  Dougan  v.  Champlain  Transp. 
Co.,  56  N.  Y.  1.  See,  also.  Grieve  v. 
Ontario  &c.  Steamboat  Co.,  4  Upper 
Canada  C.  P.  387. 

"  Brockway  v.  Lascala,  1  Edm.  (N. 
Y.)  135;  Scanlan  v.  Tenney,  72  Fed. 
Rep.  225;  Packet  Co.  v.  Hobbs,  105 
Tenn.  29;  s.  c.  58  S.  W.  Rep.  278. 

"  Brockway  v.  Lascala,  1  Edm.  (N. 
Y.)  135;  Plant  Invest.  Co.  v.  Cook, 
85  Fed.  Rep.  611;  s.  c.  52  U.  S.  App. 
566;  29  C.  C.  A.  377.  In  one  case  the 
defendants,  a  dock  company,  pro- 
vided gangways  from  the  shore  to 
the  ships  lying  in  their  dock,  the 
gangways  being  made  of  materials 
belonging  to  the  defendants  and 
managed  by  their  servants.  The 
plaintiff  went  on  board  a  ship  in  the 
dock,  at  the  invitation  of  one  of  the 
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ship's  officers,  and  while  he  was  on 
board,  the  defendants'  servants,  for 
the  purpose  of  the  business  of  the 
dock,  moved  the  gangway  so  that  it 
was  to  their  knowledge  insecure. 
The  plaintiff,  without  any  warning 
from  the  defendants'  servants,  and 
in  ignorance  of  its  insecurity,  re- 
turned along  it  to  the  shore;  the 
gangway  gave  way,  and  he  was  in- 
jured. It  was  held  that  the  plaintiff 
was  entitled  to  recover  damages 
from  the  defendants  for  the  injuries 
he  received:  Smith  v.  London  &c. 
Docks  Co.,  L.  R.  3  C.  P.  326.  See 
also,  John  v.  Bacon,  L.  R.  5  C.  P.  437. 
So,  it  has  been  held  that  a  town 
operating  a  ferry  is  guilty  of  negli- 
gence toward  a  passenger  who  steps 
into  a  gap  between  the  ferryboat 
and  the  float  or  landing  stage  upon 
one  side,  failing  to  take  greater  pre- 
cautions for  the  safety  of  passen- 
gers, although  it  is  impossible  to 
bring  all  parts  of  the  boat  up  close 
to  the  wharf,  where  it  fails  to  sta- 
tion a  man  to  warn  passengers 
against  the  danger,  and  where  those 
in  charge  of  the  boat,  by  lifting  the 
bar,  intimate  to  the  passengers  that 
all  is  ready  for  them  to  go  ashore: 
Drake  v.  Dartmouth,  25  Nov.  Sco. 
177. 
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to  avoid  it.  So,  where  a  passenger  boarded  a  boat  and  retired,  when 
he  knew  that  defendants  were  blasting  in  dangerous  proximity  to  it, 
and  was  injured  by  a  piece  of  rock  crashing  through  the  deck,  his 
contributory  negligence  was  left  to  the  jury.'^  But  where,  by 
neglecting  to  enforce  a  rule  forbidding  passengers  from  stepping 
over  the  guard  chain  of  a  ferryboat  before  it  is  made  fast,  they  were 
led  to  believe  that  there  was  no  practical  danger  in  violating  it,  it  was 
held  that  a  passenger,  killed  in  such  act,  was  not  guilty  of  contributory 
negligence.*^ 

§  3668.  Eight  of  Passenger  to  Safe  Mode  of  Going  Ashore  at  Places 
Other  than  Ms  Destination. — The  right  of  a  passenger  to  go  ashore 
at  places  where  the  vessel  stops  is  not  confined  to  the  place  of  his  des- 
tination. He  is  entitled,  for  example,  to  go  ashore  at  the  place  of 
embarkation  and  on  the  evening  before  the  vessel  sails,  even  for  a 
purpose  as  inconsequential  as  to  buy  some  tobacco.**  So,  a  passenger 
on  a  steamboat  has  a  right  to  go  ashore  at  any  point  where  the  ioat 
may  land  before  arriving  at  his  destination,  without  forfeiting  his 
right  as  a  passenger  to  safe  ingress  and  egress.  He  does  not,  when 
so  going  ashore,  assume  all  risks  of  accident;  and  if  he  is  injured 
through  the  negligence  of  the  owner  of  the  vessel,*"  or  through  the 
carelessness  of  his  servants,*"  he  may  recover  damages. 

§  3669.  Responsibility  of  Carrier  in  Respect  of  Passenger's  Bag- 
gage.— In  the  absence  of  statutory  limitations,  or  of  valid  limitations 
by  contract  with  the  passenger,  a  common  carrier  by  sea  is  an  in- 
surer in  respect  of  baggage  committed  wholly  to  his  custody,  against 
all  casualties  except  those  proceeding  from  the  act  of  God,  or  the 
enemies  of  the  State.*^  The  general  rules  in  respect  of  the  respon- 
sibility for  the  baggage  of  passengers,  applicable  to  carriers  by  land, 

''  Smith  V.  Day,  100  Fed.  Rep.  244.  59  N.  Y.  St.  Rep.  486;  28  N.  Y.  Supp. 

See,  also,  Memphis  &c.  Packet  Co.  v.  527;  aff'g  s.  c.  6  Misc.  (N.  Y.)  536;  35 

Buckner  (Ky.),  57  S.  W.  Rep.  482.  N.  Y.  St.  Rep.  862;    27  N.  Y.  Supp. 

«"  The  Manhasset,  19  Fed.  Rep.  430.  140.    A  steamship  company  was  held 

«*  Hrebrik  v.   Carr,   29   Fed.  Rep.  liable  for  the  loss  of  a  valise,  not- 

298.  withstanding  a  clause  printed  on  its 

®>  Dice  V.  Willamette  Transp.  Co.,  tickets  that  it  would  not  be  responsi- 

8  Or.   60.    The  court  distinguished  ble  for  baggage,  where  the  captain 

State  V.  Grand  Trunk  R.  Co.,  58  Me.  told    a   passenger   that   her    valise 

176,  and  referred  to  Montgomery  &c.  would  be  safe  in  the  saloon,  where 

R.  Co.  V.  Boring,  51  Ga.  582.     See  the  employes  of  the  vessel  had  taken 

also,  Keokuk  &c.  Packet  Co.  v.  True,  it,  and  a  large  number  of  persons 

88  111.  608.  were  at  the- time  passing  through 

'"Dice  V.  Willamette  Transp.  Co.,  the  vessel,  among  whom  it  might 

supra.  have  been  expected  there  would  be 

"Lechowitzer    v.     Hamburg    &c.  thieves:     Ward  v.  McNeil,  Rap.  Jud. 

Packet  Co.,  8  Misc.  (N.  Y.)  213;  s.  c.  (Quebec)  11  C.  S.  501. 
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which  are  considered  in  a  previous  chapter,  apply  equally  to  carriers 
by  water.  Vessels  engaged  in  carrying  passengers  are  responsible  for 
loss  or  damage  to  baggage  while  on  board,  after  it  has  been  placed  in 
the  custody  of  the  officer  whose  duty  it  is  to  take  care  of  it.^*  The 
money  paid  by  the  passenger  for  his  passage  constitutes  the  considera- 
tion for  the  safe-keeping  and  transportation  of  his  baggage;  if, 
therefore,  a  passenger  deposits  a  trunk  or  other  article  of  ordinary 
baggage  with  a  carrier,  it  requires  no  further  consideration  to  support 
the  obligation  to  deliver  it  at  the  passenger^s  destination.** 

§  3670.  Bag'gage  Unaccompanied  by  Passenger  Treated  as 
Freight. — If  baggage  is  deposited  with  a  carrier  by  water,  unaccom- 
panied by  the  passenger,  it  is  subject  to  the  principles  of  law  gov- 
erning the  reception,  transportation,  and  delivery  of  freight.  A 
person  intending  to  take  passage  on  a  steamboat  brought  his  trunk  on 
board  and  put  it  in  the  usual  place  for  baggage,  but  did  not  deliver 
it  to  any  one.  It  appeared  that  receipts  were  not  usually  given  for 
baggage,  and  that  there  was  no  one  whose  particular  business  it  was 
to  receive  baggage  from  passengers.  Through  mistake,  he  did  not 
take  passage,  and  the  trunk  was  lost.  It  was  held  that,  as  he  did 
not  take  passage,  any  custom  which  prevailed  as  to  allowing  passen- 
gers to  deposit  their  baggage  at  a  particular  place  without  being  re- 
ceipted for,  which  might  be  held  a  delivery  of  the  baggage  to  the 
carrier,  would  not  be  a  delivery  of  the  trunk  in  question;  because, 
not  having  taken  passage,  the  plaintiff  must  show  such  a  delivery  of 
it  to  the  carrier  as  would  be  necessary  in  the  case  of  other  freight.^" 

§  3671.  Contracts  Limiting'  Liability  of  Carrier  in  Respect  of  Bag- 
gage,— The  carrier  may  contract  with  the  passenger  not  to  be  liable 
for  the  loss  of  his  baggage  unless  a  receipt  or  bill  of  lading  is  given. 
In  such  a  case,  if  the  passenger  neglects  to  take  a  receipt  or  bill  of 
lading  therefor,  and  the  baggage  is  lost,  he  can  not  recover  for  the 
loss.*^  But,  on  principles  of  public  policy,  it  is  well  held  that  a 
contract  limiting  the  common-law  liability  of  a  marine  carrier  in 
this  respect,  ought  to  be  fair,  and  that,  in  order  to  be  valid,  it  ought 
to  be  entered  into  by  the  passenger  at  a  time  and  place  where  he  is 

''Moore  v.  Evening  Star,   20  La.  v.  Hamburg  &c.  Packet  Co.,  8  Misc. 

An.  402.  (N.  Y.)   213;   s.  c.  59  N.  Y.  St.  Rep. 

^The  Elvira  Harbeck,  2  BlatcM.  486;  28  N.  Y.  Supp.  577;  aff'g  s.  c.  6 

(U.    S.)    336.     Immaterial    whether  Misc.  (N.  Y.)  536;  5s'  N.  Y.  St.  Rep. 

carrier  transports  the  passenger  by  862;  27  N.  Y.  Supp.  140. 
his  own  line,  or  by  some  other  line,         "  Wright  v.  Caldwell,  3  Mich.  51. 
in   respect  of  his  liability  for  the         "'Wilton  v.  Atlantic  &c.  Nav.  Co., 

passenger's    baggage:     Lechowitzer  10  C.  B.  (N.  S.)  453. 
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at  liberty  to  repel  the  terms  sought  to  be  imposed  upon  him  and 
to  embark  by  some  other  line.  Such  a  contract  has  been  held  in- 
valid where  it  is  contained  in  a  paper  given  to  a  passenger  who  is 
already  at  sea  upon  the  carrier's  vessel,  and  hence  powerless  to  re- 
pudiate it.'^  If,  however,  an  intending  passenger  on  a  steamship 
procures  a  ticket  the  day  before  it  sails,  he  will  be  bound  by  the  con- 
ditions and  stipulations  upon  it  in  regard  to  his  baggage,  notwith- 
standing the  fact  that  it  is  already  on  board,  if  he  makes  no  demand 
for  its  return.''* 

§  3672.    Lien  of  Carrier  upon  such.  Baggage  for  Passage  Money. — ■ 

The  master  of  a  ship  has  a  lien  on  the  passenger's  baggage  for  his 
passage  money."*  If  the  passenger  does  not  accompany  his  baggage, 
and  the  baggage  is  received  by  the  carrier,  he  may  claim  compensa- 
tion in  advance,  or  may  postpone  his  claim  till  the  delivery,  and  rely 
on  his  lien  or  on  the  personal  responsibility  of  the  owner;  in  either 
of  which  cases  the  carrier  is  responsible  for  the  safe-keeping  and  de- 
livery of  the  baggage."' 

§  3673.  Non-Liability  of  Carrier  for  Baggage  Bemaining  in  Per- 
sonal Custody  of  Passenger. — A  carrier  of  passengers  at  sea  may  re- 
quire that  portion  of  the  baggage  not  necessary  for  daily  use  to  be 
deposited  in  any  suitable  place  which  he  may  designate.  If  the  pas- 
senger prefers  to  take  charge  of  his  own  baggage,  he  must  assume  the 

''  Lechowitzer  v.   Hamburg-Amer-  effect  that,  if  a  passenger  purchases, 

ican  Packet  Co.,  8  Misc.  (N.  Y.)  213;  the  day  before  the  ship  sails,  a  tick- 

s.  c.  59  N.  Y.  St.  Rep.  486;   28  N.  Y.  et   which    contains    the    stipulation 

Supp.  577;  aff'g  s.  c.  6  Misc.  (N.  Y.)  that  a  ship  of  the  company,  in  car- 

536;   s.  c.  57  N.  Y.  St.  Rep.  862;   27  rying  passengers' luggage  and  goods 

N.  Y.  Supp.  140.  for  which  no  bill  of  lading  is  signed, 

"'  Wheeler  v.  Oceanic  &c.  Co.,  72  shall  not  be  liable  for  certain  arti- 

Hun  (N.  Y.)  5;  s.  c.  55  N.  Y.  St.  Rep.  cles,  including  "pictures,"  where  the 

715;   25  N.  Y.  Supp.  578;   s.  c.  aff'd  value  is  in  excess  of  £10,  unless  the 

149  N.  Y.  576.    A  Federal  court  has  value  is  declared  to  the  company  at 

held  that  a  condition  restricting  the  the  time  of  delivery, — a  passenger 

liability  of  a  steamship  company  to  who   allows   a   package    containing 

a  passenger,  by  exempting  it  (among  pictures  to  be  received  as  baggage 

other  things)  from  liability  for  in-  can  not  claim  that  the  company  is 

juries  to  person  or  baggage  for  per-  liable  for  their  loss  as  freight,  al- 

ils  of  the  sea  and  negligence  in  nav-  though  from  the  way  in  which  they 

igation,  is  so  material  a  restriction  are  boxed,  it  is  apparent  that  they 

of  the  carrier's  liability  that  it  can  are  not,  strictly  speaking,  baggage: 

not  be  made  by  notice  on  the  back  Wheeler  v.  Oceanic  &c.  Co.,  72  Hun 

of  a  steamship  contract  ticket,  al-  (N.  Y.)   5;   s.  c.  55  N.  Y.  St.  Rep. 

though   the  words  "See   Sacfc"   are  715;   25  N.  Y.  Supp.  578;   s.  c.  aff'd 

conspicuously  printed  on  the  face  of  149  N.  Y.  576. 

the  ticket:     The  Majestic,  166  U.  S.  "Wolf  v.  Summers,  2  Camp.  631. 

375;   rev'g  s.  c.  sm6  nom.  Potter  v.  Compare  ante,  §  3412. 

The  Majestic,  60  Fed.  Rep.  624;   23  »=The  Elvira  Harbeck,  2  Blatchf. 

X,.  R.  A.  746;  and  aff'g  s.  c.  56  Fed.  (U.  S.)  336. 
Rep.  244.    There  is  a  holding  to  the 
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risk  of  its  loss.  A  steerage  passenger  who  took  his  trunk  into  the 
steerage  with  him,  placed  it  under  his  bed  and  fastened  it  with  ropes 
to  his  berth,  could  not  recover  for  its  loss  where  there  was  no  negli- 
gence shown  on  the  part  of  the  carrier. ""  But  even  where  the  pas- 
senger retains  control  of  his  baggage,  if  the  carrier  is  negligent, 
whereby  the  baggage  is  lost,  he  will  be  liable.'^  In  New  York  it  has 
been  held  that  a  passenger  occupying  a  stateroom  on  a  steamer  is 
entitled  to  a  degree  of  protection  equal  to  that  required  of  an  inn- 
keeper, on  the  part  of  the  company  owning  the  boat,  and  that  it  is 
liable  as  an  insurer  for  the  theft  of  a  sum  of  money  from  the  clothing 
of  a  passenger  in  a  properly  locked  and  fastened  stateroom. °*  In 
another  case  it  has  been  held  that  a  passenger  steamship  company  is 
not  liable  as  an  innkeeper,  and,  under  the  general  rule  applicable  to 
carriers,  is  not  liable  for  the  loss  of  a  passenger's  baggage,  where  the 
loss  is  not  occasioned  by  some  particular  breach  of  duty  or  by  negli- 
gence on  the  part  of  its  servants,  unless  the  baggage  has  been  delivered 
to  and  taken  into  the  exclusive  custody  of  its  officers  or  servants. "^ 

§  3674.  What  Constitutes  Baggage. — ^What  constitutes  baggage, 
we  have  considered  in  another  place. ^'"*  It  has  been  held  that  the 
bedding  of  a  steerage  passenger,  who  is  bound  to  provide  his  own 
bedding  for  the  voyage,  constitutes  a  part  of  his  ordinary  baggage.^"^ 

§  3675.  Duty  of  Passenger  to  Claim  Baggage  on  Arriving  at  Port 
of  Destination. — On  the  arrival  of  the  vessel  at  her  port  of  destina- 
tion, the  passenger  should,  within  a  reasonable  time,  demand  his 
baggage.  What  is  a  reasonable  time  is  a  question  which  the  facts 
in  each  case  must  determine.  To  go  to  a  hotel  in  the  vicinity  of  a 
steamboat  landing  and  send  a  porter  for  baggage,  has  been  held  not 
to  be  an  unreasonable  delay  ;^°^  and  in  a  case  where  the  passenger 
was  put  off  at  quarantine,  and  the  vessel  continued  to  her  port  of  des- 

™  Cohen  v.  Frost,  2  Duer  (N.  Y.)  (N.  Y.)   25;   s.  c.  59  N.  Y.  St.  Rep. 

335.     See,  also,  Clark  v.  Burns,  118  720;    29  N.  Y.  Supp.  56;    s.  c.  aff'd 

Mass.  275.  151  N.  Y.  163. 

"  American  Steamship  Co.  v.  Bry-  "» Adams  v.   New   Jersey  &c.   Co., 

an,  83  Pa.  St.  446.    There  is  a  seem-  151  N.  Y.  163;  s.  c.  34  L.  R.  A.  682; 

ingly  untenable  holding  to  the  effect  55  Alb.  L.  J.  6;  29  Chic.  L.  News  136; 

that  the  owner  of  a  steamboat  is  lia-  45  N.  E.  Rep.  369.     See,  also,  Lin- 

ble   for   the    loss   of   a   passenger's  coin  v.  New  York  &c.  Co.,  62  N.  Y. ' 

money  to  an  amount  which  may  be  Supp.  1085;  s.  c.  30  Misc.  (N.  Y.)  752. 

reasonably  carried  for  travelling  ex-  "  The  Humboldt,  97  Fed.  Rep.  656. 

penses,  retained  by  him  in  his  state-  "°  Ante,  §  3414,  et  seq. 

room,    although   there   is   no   negli-  "'  Hirschsohn    v.    Hamburgh    &c. 

gence  on  the  carrier's  part,  if  there  Packet  Co.,  2  Jones  &  Sp.    (N.  Y.) 

is    no    contributory    negligence    on  521. 

the    passenger's    part:       Adams    v.  "^Nevins  v.  Bay  State  Steamboat 

New  Jersey  Steamboat  Co.,  9  Misc.  Co.,  4  Bosw.  (N.  Y.)  225. 
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tination,  a  delay  of  several  days  in  calling  for  the  baggage  was  held 
not  to  be  Tinreasonable.^"* 

§  3676.  Limitations  of  Liability  of  Shipowners  by  British  Mer- 
chants' Shipping  Act. — By  an  English  act^"*  designed  to  encourage 
the  investment  of  capital  in  ships,  the  liability  of  owners  of  ships  for 
damages  caused  by  certain  accidents  happening  to  such  ships  was 
limited  to  an  aggregate  amount  not  exceeding  £15  for  each  ton  of 
their  ship's  tonnage.  It  appeared  in  a  ease  where  a  railroad  company 
which  was  also  the  owner  of  a  ship  had  contracted  to  carry  a  passenger 
and  his  luggage  from  London  to  Guernsey,  partly  by  rail  and  partly 
by  water,  that  the  vessel  upon  which  the  passenger  and  his  luggage 
were  being  carried,  sank.  The  passenger  brought  an  action  for  the 
loss  of  his  luggage  and  for  delay.  In  an  action  under  the  statute  to 
restrain  the  suits  thus  brought  and  to  have  the  Court  of  Chancery 
distribute  the  amounts  due  the  several  parties  injured  by  the  sink- 
ing of  the  vessel,  it  was  contended  that,  as  the  passenger  had  bought 
his  ticket  in  London,  it  was  a  contract  of  carriage  to  which  the  Mer- 
chants' Shipping  Act  did  not  apply;  that  the  ticket  in  question  was 
bought  from  a  railroad  company,  with  whom  the  contract  to  carry 
was  made,  while  the  act  limiting  the  liability  only  applied  to  ship- 
owners ;  but  the  court  held  otherwise,  and  the  actions  were  restrained, 
except  those  for  delay.^"^ 

§  3677.  Jurisdiction  of  Courts  of  Admiralty  over  Contracts  for 
Carriage  of  Passengers  by  Sea. — Actions  arising  upon  contracts  for 
the  carriage  of  passengers  by  sea  are  within  the  jurisdiction  of  the 
District  Courts  of  the  United  States  sitting  as  courts  of  admiralty.^"" 
This  jurisdiction  equally  exists  whether  the  action  is  founded  upon 
a  contract,  or  upon  a  tort  committed  upon  the  passenger  upon  the 
high  seas.^"'' 

""Gilliooly  v.  New  York  &c.  Nav.  (V.  S.)  48;  s.  c.  id.  80;  Marshall  v. 

Co.,  1  Daly  (N.  Y.)  197.  Bazin,  7  N.  Y.  Leg.  Obs.  342.     See, 

'°*  Merchants'  Shipping  Act,  1854,  contra,  Brackett  v.  Hercules,  1  Gilp. 

17  and  18  Vict,  ch.  104;  Amendment  (U.  S.)  184. 

Act,  1862,  25  and  26  Vict.,  ch.  63.  "^  Chamberlain     v.     Chandler,     3 

""London  &c.  R.  Co.  v.  James,  L.  Mason    (U.    S.)    242;    s.   c.   Thomp. 

R.  8  Ch.  241.  Carr.    Pass.    459.      This    case    was 

^^  Dennison    v.    The    Wataga,    1  heard  as  an  original  case  in  the  Cir- 

Phila.   (Pa.)   468;   The  Aberfoyle,  1  cuit  Court  of  the  United  States  for 

Blatchf.  (U.  S.)  360;  Sunday  v.  Gor-  the  First  Circuit  in  1823.    The  origi- 

don,  1  Blatchf.  &  H.  Adm.   (TJ.  S.)  nal  admiralty  and  maritime  juris- 

569;  The  Moses  Taylor,  4  Wall.  (U.  diction  of  the  United  States  is  now 

S.)  411;  The  Pacific,  1  Blatchf.  (U.  understood  to  be  vested  in  its  Dis- 

S.)  569;  The  Zenobia,  1  Abb.  Adm.  trict  courts. 
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§  3678.  Parties  to  Actions  in  Case  of  Injuries  to  Passengers  from 
Collisions  of  Vessels. — Where  a  collision  between  two  vessels  results 
from  the  fault  of  both,  a  passenger  on  one  of  them,  sustaining  inju- 
ries from  the  collision,  may  recoTer  damages  from  ioth  vessels, 
and  they  may  be  proceeded  against  in  the  same  libel.  The  damages 
recovered  in  such  a  case  may  be  apportioned  by  the  decree  equally 
between  the  two  vessels ;  and  -at  the  same  time  the  right  may  be  re- 
served to  the  libellant  to  collect  the  entire  amount  of  either  of  them, 
in  case  of  the  inability  of  the  other  to  respond  for  her  portion.^"' 

§  3679.  Liability  to  Passengers  as  between  Owner  and  Charterer. — 

Where  a  vessel  is  chartered  for  a  particular  excursion,  and  remains 
in  the  hands  of  the  officers  or  the  owners,  who  direct  its  movements 
with  reference  to  the  rules  of  navigation,  and  a  collision  occurs  with 
another  vessel,  the  owner  is  liable  for  damages  to  persons  injured, 
and  can  not  shift  his  liability  upon  the  charterer.^"'  But  the  owners 
of  a  steamboat  who  have  not,  by  themselves,  their  agents  or  servants, 
the  control  of  it,  are  not  liable  for  the  negligence  of  those  into  whose 
control  they  have  given  it.^^" 

§  3680.  Question  of  Liability  where  Passenger  is  Pushed  Overboard 
by  Other  Passenger. — In  an  action  for  damages  for  injuries  received 
by  a  passenger  on  the  defendant's  steamboat,  by  being  thrown  into 
the  water  through  a  gateway,  it  appeared  that  the  mate  of  the  boat 
had  put  the  gate  in  its  place  and  had  gone  for  the  rail  by  which  it 
was  usually  secured ;  that,  while  he  was  gone,  some  one  in  the  employ 
of  the  defendant  lifted  one  end  of  the  gate  out  of  its  place  and 
swung  the  end  around,  to  allow  a  person  to  pass  through;  that  the 
person  who  thus  passed  through,  fell  into  the  river;  that  the  passen- 
gers rushed  to  the  gangway  in  a  state  of  excitement,  and,  by  this 
simultaneous  movement  of  the  crowd,  the  plaintiff  was  pushed  over- 
board; that  the  gate  did  not  break,  and  that,  when  properly  in 
its  place,  it  could  not,  if  whole,  be  pushed  out  of  the  staples  with 
which  it  was  held  at  either  end.  It  was  held  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  defendant,  and  that  the 

™The  Washington  and  the  Greg-  Champlain  Transp.  Co.,  56  N.  Y.  1; 

cry,  9  Wall.  (U.  S.)  513;  afC'g  s.  c.  2  City    of   Brussels,    6    Ben.    (U.    S.) 

Ben.    (U.    S.)    226.     See,    also,    The  370;     Steamboat    Ottawa,    1    Newb. 

Milan,  Lush.  388;  Jung  v.  Starin,  12  Adm.  (TJ.  S.)  536;  Swarthout  v.  New 

Misc.    (N.   Y.)    362;    s.   c.   33   N.   Y.  Jersey  Steamboat  Co.,  48  N.  Y.  209. 
Supp.   650;    65   N.   Y.   St.   Rep.   780.        "'Cuddy  v.   Horn,   46   Mich.   596; 

For  cases  deciding  the  question  of  White  v.  Norfolk  &c.  R.  Co.,  115  N. 

jurisdiction  of  admiralty  courts,  see  C.  631;  s.  c.  20  S.  B.  Rep.  191. 
Chisholm  v.  Northern  Transp.  Co.,        "°  Gulzoni  v.  Tyler,  64  Cal.  334. 
61   Barb.    (N.   Y.)    363;    Dougan   v. 
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question  whether  the  gate  had  been  put  in  its  place  or  not,  was  not, 
under  the  evidence,  a  disputed  question,  and  it  was  error  to  submit 
it  to  the  jury.^^^ 

§  3681.    Non-Liability    for    Malpractice    of    Ship's    Physician. — 

If  the  owner  of  a  ship  carrying  passengers  complies  with  a  statu- 
tory requirement,  by  employing  a  duly  qualified  and  reputable  phy- 
sician to  attend  to  sick  passengers  during  the  voyages  of  the  ship, 
and  by  supplying  him  with  proper  medicines  and  appliances  and 
furnishing  him  with  a  proper  place  in  which  to  keep  them, — he  dis- 
charges his  duty  to  passengers  in  this  respect,  and  is  not  liable,  under 
the  application  of  the  rule  of  respondeat  superior,  to  a  passenger  for 
any  mistakes  of  the  physician  in  dispensing  medicines  or  otherwise, 
for  his  malpractice}'^^ 

§  3682.  Injuries  through  Failure  to  Furnish  Passengers  with 
Seats. — The  right  of  a  passenger  to  a  seat  has  been  already  considered, 
with  the  conclusion  that  the  carrier  does  not  discharge  his  contract 
unless  he  furnishes  his  passengers  with  seats,  but  with  an  exception 
in  favor  of  the  carrier  where  his  vehicles  are  overtaxed  by  an  extraor- 
dinary influx  of  passengers.^^^  Upon  this  line  of  thought  it  has 
been  held  that  the  fact  that  an  aged  woman,  a  passenger  on  a 
ferryioat,  is  thrown  down  by  a  sudden  shock  of  the  boat,  while 
standing  up  in  consequence  of  all  the  seats  being  occupied, — does  not 
create  a  liability  to  pay  damages,  unless  it  is  made  to  appear  that 
the  boat  was  provided  with  a  less  number  of  seats  than  was  demanded 
for  the  accommodation  of  its  ordinary  trafBc.^^* 

§  3683.  Presumption  of  Negligence  in  Case  of  Injury  to  Passen- 
ger.— The  general  presumption  of  negligence  which,  in  the  case  of 
injuries  to  passengers  on  land,  arises  from  the  fact  that  the  injury 
proceeds  from  something  within  the  custody  or  under  the  control 
of  the  carrier  or  his  servants,  is  equally  applicable  in  the  case  of 
injuries  to  passengers  by  sea.^^^     For  example,  if  a  passenger  is 

"'  Cleveland  v.  New  Jersey  &c.  Co.,  them  when  asked  for,  so  that  it  be- 

125  N.  Y.  299;   s.  c.  26  N.  E.  Rep.  came  liable  where  the  physician,  in 

327.  consequence  of  their  being  badly  ar- 

"^  Allen  V.   State   Steamship   Co.,  ranged,  gave  a  passenger  a  different 

132  N.  Y.  91;  s.  c.  15  L.  R.  A.  166;  medicine  from  that  called  for,  from 

43  N.  Y.  St.  Rep.  386;  30  N.  B.  Rep.  which  he  suffered  permanent  Inju- 

482;  reversing  s.  c.  29  N.  Y.  St.  Rep.  ries.    Compare  Vol.  I,  §  66. 

288;   8  N.  Y.  Supp.  803.     The  court  "^Awie,  §  2572. 

below  proceeded  on  the  ground  that  "*  Burton   v.   West  Jersey   Ferry 

the  company  was  bound  to  keep  the  Co.,  114  U.  S.  474. 

medicines  arranged  so  that  a  physi-  "°  Carter  v.  Kansas  City  Cable  R. 

cian  of  ordinary  skill  could  select  Co.,  42  Fed.  Rep.  37;  Wilkerson  v. 
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throum  down  by  the  rebound  of  a  ferryboat  upon  striking  the  wharf, 
which  the  evidence  shows  to  have  been  unusual,  this  will  raise  a 
presumption  of  negligence  casting  the  burden  upon  the  ferry  com- 
pany of  explaining  it  in  such  a  manner  as  to  exonerate  themselves.^^* 

§  3684.  Injuries  through  Defects  in  Carrier's  Vessel. — Unless 
modified  by  statute,  a  carrier  of  passengers  at  sea  stands  under  the 
same  liability  to  use  extraordinary  care  to  the  end  that  his  vessel 
is  in  all  respects  safe  for  the  transportation  and  use  of  his  passen- 
gers, which  the  law  puts  upon  a  carrier  of  passengers  by  land.^^^  A 
steamship  company  will  accordingly  be  liable  for  damages  for  an  in- 
jury to  a  passenger,  sustained  by  him  without  fault  on  his  part,  by 
falling  through  an  unguarded  hatch  which  is  ordinarily  kept  closed, 
the  passenger  not  having  been  notified  of  its  being  open;^^*  by  the 
giving  way  of  a  hatch  when  the  passenger  steps  upon  it,  so  as  to 
precipitate  him  into  the  hold  of  the  vessel  ;^^°  by  the  breaking  of  an 
apparatus  used  to  secure  in  its  place  a  hawser  which  was  used  in 
working  the  vessel  around  in  landing,  no  warning  having  been  given 
to  passengers  of  the  danger  of  being  near  it;^^"  by  impairment  of  his 
health,  due  to  his  berth  becoming  wet  through  leakage  from  a  de- 
fective port,  which  easily  might  have  been  repaired,  when  complaint 
was  made  of  its  condition  to  the  proper  employes.^^^ 

§  3685.    Such  Accidents  where  the   Carrier  was  Exonerated. — 

On  the  other  hand,  the  shipowner  has  been  exonerated  where  the 
injury  happened  in  consequence  of  the  passenger  stumbling  over  a 
gang  plank,  lying  flat  on  the  deck  of  a  steamboat  leading  from  one 
deck  to  another,  it  appearing  that  the  plank  was  not  improperly  con- 
structed or  of  an  unusual  height  and  that  the  place  where  it  lay  was 
not  an  unusual  place  ;^^^  where  a  child,  allowed  by  its  parents  to 

Corrigan  Consolidated  Street  R.  Co.,  Steamboat  Co.,  23  App.  Div.  (N.  Y.) 

26  Mo.  App.  144;  The  City  of  Kings-  302;  s.  c.  48  N.  Y.  Supp.  348. 

ton,  77  Fed.  Rep.  655;  Spear  v.  Phil-  '"Behrens   v.    The   Furnessia,    35 

adelphia  &c.  R.  Co.,  119  Pa.  St.  61;  Fed.  Rep.  798.     See,  also.  Bowman 

s.  c.  12  Atl.  Rep.  824;    21  W.  N.  C.  v.  California  &c.  Nav.  Co.,   63  Cal. 

(Pa.)    87;     Horowitz    v.    Hamburg-  181. 

American  Packet  Co.,  18  Misc.    (N.  "'Quinn  v.  The  Yoxford,  33  Fed. 

Y.)   24;   s.  c.  41  N.  Y.  Supp.  54;   13  Rep.  521. 

Nat.  Corp.  Rep.  212.  ^  Miller  v.  Ocean  Steamship  Co., 

""Bartlett  v.  New  York  &c.  Transp.  118  N.  Y.  199;  s.  c.  28  N.  Y.  St.  Rep. 

Co.,  25  Jones  &  Sp.  (N.  Y.)  348;  s.  c.  874;  23  N.  B.  Rep.  462. 

8  N.  Y.  Supp.  309;  29  N.  Y.  St.  Rep.  »^  Barker  v.  Cunard  S.  S.  Co.,  91 

357;  s.  c.  aff'd  130  N.  Y.  659.  Hun  (N.  Y.)  495;  s.  c.  36  N.  Y.  Supp. 

'"Awfe,    §  2785;    Bartnik  v.   Erie  256;   70  N.  Y.  St.  Rep.  858;   25  Civ. 

R.   Co.,   36  App.   Div.    (N.  Y.)    246;  Pro.  (N.  Y.)  108. 

s.  c.  55  N.  Y.  Supp.  266;  5  Am.  Neg.  "^  Seddon  v.  Brickley,  153  Pa.  St. 

Rep.    432;     Horn    v.    New    Jersey  271;  s.  c.  31  W.  N.  C.  (Pa.)  568;  25 

Atl.  Rep.  1104. 
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run  about  the  ship  alone  in  play,  was  injured  by  its  feet  being  caught 
in  the  rudder-chain,  which  ran  through  an  open  box  on  the  main 
deck, — the  court  proceeding  upon  the  ground  that  there  was  no  law 
requiring  a  shipowner  to  prevent  the  possibility  of  accidents  to 
infants  incapable  of  taking  care  of  themselves,  who  are  suffered 
by  those  in  charge  of  them  to  run  about  the  ship,^^^ — an  application 
of  the  exploded  doctrine  of  imputed  negligence.^^*  The  carrier  is 
not  bound  to  guard  against  possible  accidents  which  can  not  reason- 
ably be  foreseen. ^^^  Thus,  the  danger  of  a  steward  upon  a  steamship, 
slipping,  by  reason  of  a  wet  spot  upon  the  floor  in  front  of  a  water 
cooler,  and  injuring  a  passenger  in  his  fall,  is  so  remote,  that  failure 
to  keep  the  floor  dry  at  all  times  does  not  constitute  negligence  on 
the  part  of  the  shipowner  in  the  protection  of  passengers  against  in- 
jury.'^" It  should  be  added  that  a  shipowner  owes  no  such  duty 
to  persons  going  on  board  his  ship  when  it  is  laid  up  in  the  winter 
season,  as  he  owes  to  his  passengers  in  respect  of  keeping  it  in 
a  safe  condition.  He  is,  at  least,  under  no  higher  duty  in  this 
respect  than  that  which  the  law  casts  upon  an  ordinary  owner  of  prop- 
erty in  respect  of  keeping  his  premises  safe  and  avoiding  pitfalls 
and  mantraps  into  which  those  invited  to  go  upon  them,  or  lawfully 
upon  them,  may  fall  and  be  injured.  It  is  held  that  he  is  under 
no  duty  to  the  public  to  close  the  hatchways  of  his  ship  when  so  laid 
up  in  the  winter  season.^^''  Of  course,  the  carrier  can  not  be  expected 
to  secure  a  passenger  against  his  own  contributory  negligence.  If 
his  curiosity  leads  him  to  rush  behind  a  curtain  whence  a  waiter 
has  suddenly  appeared,  and  he  falls  down  a  hatchway  used  for  raising 
meats,  he  can  not  hold  the  company  liable. ^^'  Nor  is  the  carrier  liable 
for  an  injury  to  a  passenger  caused  by  the  fall,  by  the  action  of  the 
sea,  of  the  folding  doors  intended  to  cover  the  stairway  opening, 
upon  his  foot,  which  he  had  thrust  under  the  rail  into  the  opening 
below  the  doors.^^'  But  actions  and  statements  of  its  employes 
may  tend  to  throw  a  passenger  off  his  guard  and  furnish  an  excuse 
for  his  failure  to  exercise  the  care  which  the  circumstances  would 
otherwise  require.  Thus,  a  passenger,  in  the  absence  of  an  obvious 
risk  of  injury  by  a  pile  of  baggage  upon  the  deck  of  the  steamship, 
is  absolved  from  all  imputation  of  contributory  negligence  by  per- 

"=  The   Burgundia,    29   Fed.   Rep.  ^  CanifE  v.  Blanchard  Nav.  Co.,  66 

464.  Mich.  638;  s.  c.  33  N.  W.  Rep.  744. 

'"Vol.    I,    §  289,    et    seq.;    ante,  "^'Wetzlar  v.   Richelieu  &c.   Nav. 

§  3067,  et  seq.  Co.,  Rap.  Jud.  (Quebec),  13  C.  S.  336. 

"'  Loftus  V.  Union  Ferry  Co.,  22  ^  Leroy  v.  North  &c.  S.  S.  Co.,  16 

Hun  (N.  Y.)  33.  Misc.    (N.   Y.)    162;    s.   c.   38   N.   Y. 

'2°  The  Anchoria,  51  U.  S.  App.  608;  Supp.  835. 
s.  c.  83  Fed.  Rep.  847;    27  C.  C.  A. 
650. 
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mission  on  the  part  of  the  officers  and  crew,  without  caution  or 
remonstrance  on  their  part,  that  she  and  other  passengers  may  go 
upon  deck.^^" 

§  3686.  Eight  of  Injured  Person  to  Lien  on  Vessel. — An  injury  to 
a  passenger  on  board  a  passenger  ship,  in  consequence  of  the  negli- 
gence of  the  owners,  officers,  or  mariners,  is  both  a  breach  of  the  con- 
tract for  transportation  and  a  tort^  entitling  the  injured  passenger 
to  compensation  and  to  a  lien  upon  the  vessel  therefor.^^^ 

§  3687.  Liability  of  Owner  of  Tugboat  for  Injury  to  Young 
Children  Coming  on  Board. — It  is  actionable  negligence  for  which 
the  owner  of  a  steam  tugboat  is  liable,  for  his  servants  to  permit 
young  children  aboard  his  boat,  without  taking  adequate  precautions 
to  avoid  accidents  to  them.^^^ 

§  3688.  Injury  to  Passenger  through  Vessel  Striking  Wharf  with 
Violence. — Where  a  ferryboat  struck  its  wharf,  when  about  to  land, 
with  such  violence  as  to  throw  a  passenger  down,  who  was  descend- 
ing the  stairs,  it  was  held  that  the  owners  were  liable  to  him  in 
damages;  and  that  it  made  no  difference  that  the  officers  in  charge 
of  the  boat  possessed  skill,  .knowledge  and  experience,  and  exercised 
those  qualities,  unless  they  possessed  them  in  such  a  degree  as  the 
carrier  was  bound  to  provide;  nor  that  the  passenger  when  injured 
was  not  hanging  on  to  the  railing  of  the  stairway,  it  not  appearing 
that  it  would  be  dangerous  to  descend  without  so  hanging  on  under 
ordinary  circumstances;  n,or  that  he  attempted  to  make  the  descent 
before  the  boat  had  actually  touched  the  wharf,  there  being  no 
reason  to  believe  that  it  would  come  in  contact  with  the  wharf  with 
more  than  the  ordinary  impaet.^^^ 

§  3689.  Right  of  Passengers  to  Salvage. — While  it  is  the  duty  of 
the  passenger,  in  cases  of  emergency,  to  assist  in  the  preservation 
and  defense  of  the  ship  so  long  as  he  remains  on  board,  yet  he  may 
abandon  the  ship  at  any  time  he  has  an  opportunity.     If  he  elects 

™  Horowitz  V.  Hamburg-American  N.  Y.  Supp.  309;  s.  c.  aff'd  130  N.  Y. 

Packet  Co.,  18  Misc.  (N.  Y.)  24;  s.  c.  659.    See,  also,  Snelling  v.  Brooklyn 

13   Nat.   Corp.   Rep.   212;    41   N.   Y.  &c.  Co.,  37  N.  Y.  St.  Rep.  184;   s.  c. 

Supp.  54.  13  N.  Y.  Supp.  398;  s.  c.  afe'd  128  N. 

'=' The  Wasco,  53  Fed.  Rep.  546.  Y.    579;    28    N.    E.    Rep.    250;    Gan- 

'^  Cook  V.  Houston  &c.  Nav.  Co.,  non  v.  Union  Ferry  Co.,  29  Hun  (N. 

76  Tex.  353;  s.  c.  13  S.  W.  Rep.  475.  Y.)  631;  Peverly  v.  Boston,  136  Mass. 

"'Bartlett     v.     New     York     &c.  366;   s.  c.  49  Am.  Rep.  37;   De  Graf 

Transp.  Co.,  25  Jones  &  Sp.   (N.  Y.)  v.    Seattle   &c.    Nav.   Co.,   10   Wash. 

348;    s.  c.  29  N.  Y.  St.  Rep.  357;    8  468;  s.  c.  38  Pac.  Rep.  1006. 
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to  remain  with  the  ship  after  such  an  opportunity  presents  itself,  he  is 
entitled  to  compensation  for  services  rendered  by  him  in  saving  the 
ship.  Thus,  where  a  ship  was  in  danger,  and  the  captain  and  part 
of  the  crew  abandoned  her,  and  a  passenger,  at  the  request  of  the 
rest  of  the  crew,  took  command  and  brought  her  safely  into  port, 
it  was  held  that  the  passenger  was  entitled  to  sue  the  owner  for 
salvage. ^^* 

Article  II.     Statutes  of  the  United  States  Appectinq  the 
Eights  op  Such  Passengers. 


Section 

3695.  Historical  sketch  of  such  stat- 

utes. 

3696.  Condensed  statement  of  provi- 

sions of  Act  of  1871. 

3697.  Condensed  statement  of  provi- 

sions of  Act  of  1882. 

3698.  Construction  of  Act  of  1871,  U. 

S.  R.  S.,  §§  4399-4500. 

3699.  Construction    of   Act    of   1819 

with  regard  to  number  of 
passengers,  etc. 

3700.  Construction   of   Act  of   1838, 

in  regard  to  the  inspection 
of  steam  vessels. 

3701.  Construction  of  Act  of  1855  in 

regard  to  berths,  overload- 
ing, etc. 

3702.  Construction  of  statutes  in  re- 

gard to  providing  means  of 
extinguishing  fires. 

3703.  Construction  of  similar  Act  of 

1852  with  regard  to  pre- 
sumption of  negligence  from 
bursting  of  steam  boilers. 

3704.  Construction  of  Act  of  1852  as 

to  liability  of  owner,  mas- 
ter, pilot,  or  engineer. 


Section 

3705.  Carrying   passengers   without 

statutory  license. 

3706.  Statutory  regulations  as  to  in- 

spections of  hulls,  etc. 

3707.  Statute  of  1864  requiring  syn- 

opsis of  Acts  of  Congress  to 
be  posted  on  vessels. 

3708.  Statute  of  1866  concerning  the 

carriage  of  combustible  ma- 
terials. 

3709.  Statute  of  1871  against  carry- 

ing refined  petroleum. 

3710.  Statute  of  1851  limiting  liabil- 

ity of  shipowners. 

3711.  Decisions  construing  this  stat- 

ute. 

3712.  Application  of  this  statute  In 

case  of  the  loss  of  passen- 
gers' baggage. 

3713.  Jurisdiction   in   certain   cases 

under  this  statute. 

3714.  Construction  of  Act  of  1882  for 

the  protection  of  emigrant 
passengers. 

3715.  Limitation  of  liability  to  pas- 

sengers under  the   "Harter 
Act." 


§  3695.  Historical  Sketch  of  such  Statutes. — The  power  conferred 
upon  Congress  by  the  Federal  Constitution  to  regulate  foreign  and 
interstate  commerce^'^  includes  navigation  as  well  as  traffic,  and 
extends  to  ships  and  vessels  exclusively  employed  in  conveying  pas- 
sengers as  well  as  those  engaged  in  transporting  goods  and  mer- 


'^  Newman  v.  Walters,  3  Bos.  & 
Pul.  612.  And  see  The  Steamer  Mer- 
rimac,  1  Ben.    (U.  S.)   201;   s.  c.  1 


Ben.  68.    But  see  The  Vrede,  1  Lush. 
(U.  S.)  322. 
i^'  Const.  U.  S.,  art.  I,  §  8,  cl.  3. 
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chandise  from  one  State  to  another.^'"  Congress  has  at  various 
times  exercised  its  power  in  this  particular.  In  1838  it  passed 
an  act  "to  provide  for  the  better  security  of  the  lives  of  passen- 
gers on  board  of  vessels  propelled  in  whole  or  in  part  by  steam."^'^ 
This  act  provided  for  the  appointment  of  inspectors  whose  duty  it 
was,  at  stated  intervals,  to  examine  the  hull,  boilers,  and  machinery 
of  vessels  within  the  act.  It  further  directed  the  employment  of 
a  competent  number  of  experienced  and  skillful  engineers,  and  pre- 
scribed rules  for  the  operation  of  such  vessels,  made  provision  for 
life-saving  apparatus  proportioned  to  the  tonnage  of  vessels,  and 
adopted  measures  for  the  control  of  fires  by  requiring  each  vessel 
to  provide,  as  a  part  of  its  machinery,  fire-extinguishing  apparatus. 
Penalties  were  provided  for  violations  of  the  provisions  of  the  act, 
and  the  officers  and  employes  whose  negligence  or  misconduct  resulted 
in  the  loss  of  lives  of  passengers,  were  declared  guilty  of  manslaugh- 
ter, punishable,  upon  conviction  in  any  Circuit  Court  of  the  United 
States,  by  confinement  at  hard  labor  for  a  period  not  exceeding'  ten 
j^ears.  And  finally,  it  enacted  that  in  suits  against  the  proprietors 
cf  steamboats  for  injuries  to  person  or  property  from  the  bursting 
of  the  boiler  of  any  steamboat,  or  the  collapse  of  a  flue,  or  other 
injurious  escape  of  steam,  the  fact  of  such  accident  should  be  taken 
as  full  prima  facie  evidence  sufficient  to  charge  the  defendant  with 
negligence,  until  the  defendant  should  show  that  there  was  no 
negligence  on  his  part  or  that  of  his  employes.  The  foregoing  act  was 
followed  by  another  in  1843,^^^  which  modified  the  efEect  of  the 
former  act  in  some  few  details.  In  1852,^^'  an  act  was  passed  "to 
provide  for  the  better  security  of  the  lives  of  passengers  on  board 
of  vessels  propelled  in  whole  or  in  part  by  steam."  By  this  act  the 
policy  of  the  previous  acts  was  greatly  extended,  and  the  result  was 
quite  an  elaborate  set  of  provisions  having  in  view  the  purpose  of  the 
title.  This  was  followed  by  brief  resolutions  upon  this  matter,^*" 
and  in  1855^*^  by  "an  act  to  regulate  the  carriage  of  passengers  in 

™Per  Clifford,  J.,  in  Hall  v.  De  ticed  that  this  act  does  not  relate 

Cuir,  95  U.  S.  485,  491;   citing  Gib-  to  steam  vessels  exclusively,  but  to 

bons  v.  Ogden,  9  Wheat.  (U.  S.)  1.  the  carriage  of  passengers  upon  mer- 

'"  Act  1838,  chap.  191,  5  U.  S.  Stats,  chant  vessels  as  well.     The  first  act 

at  Large  304.  upon    this    subject    was    passed    in 

"'Act  1843,  chap.  94,  5  U.  S.  Stats.  1819:     3  U.  S.  Stats,  at  Large  488, 

at  Large  626.  chap.  46.     This  act  limited  the  num- 

'^Act   1852,    chap.   106,   10   U.    S.  ber  of  passengers  to  be  carried  in 

Stats,  at  Large  61.  proportion    to    the    ship's    tonnage, 

'"  Resolution  of  Jan.  7,  1853,  No.  5,  and   prescribed   forfeitures   for   the 

10  TJ.  S.  Stats,  at  Large  261;   Reso-  carriage  of  passengers  in  excess  of 

lution  of  March  3,  1853,  No.  13,  10  the  ratio  of  two  for  every  five  tons; 

U.  S.  Stats,  at  Large  262.  the  amount  of  stores  to  be  shipped 

'"Act   1855,   chap.    213,   10   U.    S.  for  each  passenger,  and   a  penalty 

Stats,  at  Large  715.     It  will  be  no-  for  putting  passengers  upon  a  short 
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steamships  and  other  vessels,"  and  by  other  acts  furthering  the  pur- 
poses of  preceding  aets/*^  until,  in  1871,^^^  an  act  was  passed  consol- 
idating the  provisions  of  previous  acts,  and  expressly  repealing  cer- 
tain other  acts.^** 

§  3696.    Condensed  Statement  of  Provisions  of  Act  of  1871. — 

This  act  provides  for  the  appointment  of  a  supervising  inspector- 
general,  under  the  direction  of  the  Secretary  of  the  Treasury,  to  super- 
intend the  administration  of  the  steamboat  inspection  laws,  and, 
among  other  things,  to  preside  at  the  annual  meetings  of  a  board  of 
ten  supervising  inspectors.  The  supervising  inspectors  have  control 
of  local  boards  of  inspectors  within  their  several  districts,  and  it  is  the 
business  of  the  former  to  examine  into  the  doings  of  the  latter, 
visit  any  vessel  licensed  under  the  act,  when  they  shall  deem  fit,  to 
ascertain  whether  the  statutory  provisions  are  observed  by  local 
inspectors  and  the  officers  of  the  vessel.  All  vessels  propelled  in  whole 
or  in  part  by  steam,  navigating  any  waters  of  the  United  States  which 
are  common  highways  of  commerce  or  open  to  general  or  competitive 
navigation,  excepting  public  vessels  of  the  United  States,  vessels 
of  other  countries,  and  boats  propelled  in  whole  or  in  part  by  steam 
for  navigating  canals,  are  declared  to  be  subject  to  the  provisions 
of  the  act.  It  is  the  duty  of  the  board  of  supervising  inspectors 
before  mentioned  to  establish  regulations  to  be  observed  by  all  steam 
vessels  in  passing  each  other.  The  act  provides  for  the  appointment 
of  inspectors  of  hulls  and  boilers  in  certain  collection  districts  named. 
It  is  the  duty  of  these  officers  to  make  at  least  an  annual  inspection 

allowance;  that  a  list  of  all  the  pas-  Stats,  at  Large  440.    See,  also,  U.'S. 

sengers  be  delivered  to  the  collector,  Rev.  Stats.,  §§  4399-4500. 

etc.,  showing  the  age,  sex,  and  occu-  '"Act   1838,    chap.    191,    5    U.    S. 

pation  of  passengers,  the  country  to  Stats,  at  Large  304;  Act  1843,  chap, 

which   they   belonged,    where   they  94,  5  U.  S.  Stats,  at  Large  626;  Act 

meant  to  reside,  together  with  the  1852,  chap.  106,  10  U.  S.  Stats,  at 

number    dying    upon    the    voyage.  Large  61;  Act  1864,  chap.  78,  13  U. 

This  act,  and  later  acts  passed  upon  S.  Stats,  at  Large  63;  Act  1864,  chap, 

the  same  subject  (Act  1847,  chap.  16,  113,  13  U.  S.  Stats,  at  Large  120;  Act 

9  U.  S.  Stats,  at  Large  127;  Act  1847,  1865,   chap.   94,   13   U.   S.   Stats,   at 

chap.  34,  9  U.  S.  Stats,  at  Large  149;  Large  514;  Act  1866,  chap.  234,  14 

Act  1848,  chap.  7,  9  U.  S.  Stats,  at  U.  S.  Stats,  at  Large  227.    The  act  of 

Large  210;  Act  1848,  chap.  41,  9  U.  1871  appears  in  the  Revised  Statutes 

S.   Stats,   at  Large   220;    Act   1849,  of  the  United  States  in  Title  LII, 

chap    111,  9  U.  S.  Stats,  at  Large  "Regulation     of     Steam     Vessels," 

399),  were  all  expressly  repealed  by  §§  4399-4500,  and   the  act  of  1855 

the  act  of  1855.  and     amendatory     acts     in     Title 

"^Act  1864,  chap.  113,  13  U.  S.  XLVIII,  "Commerce  and  Naviga- 
Stats.  at  Large  304;  Act  1843,  chap,  tion,"  chap.  6,  §§  4252-4277.  The 
249  13  U.  S.  Stats,  at  Large  390;  provisions  of  the  United  States  Re- 
Act  1865,  chap.  94,  13  U.  S.  Stats,  at  vised  Statutes  contained  in  §§  4252- 
Large  514-  Act  1866,  chap.  234,  14  4277  were  repealed  and  remodeled 
U  S.  Stats,  at  Large  227.  by  the  "Passenger  Act,  1882,"  Act 

»"Act  1871,   chap.   100,   16   U.   S.  1882,    ch.    374,    22   U.    S.    Stats,   at 

Large  186. 
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of  the  hulls  and  boilers  of  vessels  within  their  districts,  to  satisfy 
themselves  that  the  vessel  is  suitable  for  the  service  in  which  she  is 
to  be  employed;  that  there  are  suitable  accommodations  for  pas- 
sengers and  the  crew;  that  all  the  requirements  of  the  law  in  regard 
to  fires,  boats,  pumps,  hose,  life-preservers,  floats,  anchors,  cables, 
and  other  things,  are  faithfully  complied  with.  The  boilers  are  to 
be  subjected  to  hydrostatic  pressure,  and  the  inspectors  are  to  satisfy 
themselves,  in  a  great  number  of  stated  particulars,  that  the  vessel 
may  be  used  in  the  service  proposed,  without  peril  to  life.  Having 
finished  their  inspection,  it  is  the  duty  of  these  officers,  if  the  result 
is  satisfactory,  to  make  and  subscribe  and  verify  by  oath  a  certificate 
to  this  effect  to  the  collector  or  other  chief  officer  of  the  customs 
of  the  district,  two  copies  of  which  shall  be  placed  in  conspicuous 
places  in  the  vessel,  where  they  will  be  most  likely  to  be  observed 
by  passengers  and  others,  and  there  kept  at  all  times  framed  under 
glass.  The  act  proceeds  to  provide  penalties  for  the  carriage  of  gun- 
powder upon  vessels  engaged  in  carrying  passengers,  without  the 
authority  of  a  certificate  of  the  inspectors  for  carrying  it  in  a  specified 
manner;  for  the  improper  and  unlawful  construction  of  boilers; 
for  counterfeiting  the  marks  and  stamps  for  boiler  iron  or  steel  plates 
required  by  the  act;  for  intentionally  loading  or  obstructing  the 
safety  valve  of  a  boiler,  or  employing  any  device  whereby  the  boiler 
is  subjected  to  a  greater  pressure  than  the  amount  allowed;  for  in- 
tentionally deranging  or  hindering  the  operation  of  any  machinery 
or  device  employed  to  denote  the  state  of  the  water  or  steam  in  the 
boiler,  or  to  give  warning  of  approaching  danger ;  or  for  intentionally 
permitting  the  water  to  fall  below  the  prescribed  low-water  line  of 
the  boiler.  Provision  is  also  made  for  licensing  and  classifying  the 
masters,  chief  mates,  engineers,  and  pilots  of  all  steam  vessels  by  the 
local  inspectors,  and  for  the  revocation  or  suspension  of  such  license 
upon  satisfactory  proof  of  the  unfitness  of  the  licensee  to  act  under 
such  authority.  Ko  person  is  permitted  to  serve  as  master,  chief 
mate,  engineer,  or  pilot  on  any  steamer,  who  is  not  so  licensed  by  the 
inspectors.  It  is  also  enacted  that  no  steamer  carrying  passengers 
is  permitted  to  depart  from  any  port  unless  having  a  full  complement 
of  licensed  officers  and  a  full  crew;  that  no  greater  number  of  pas- 
sengers shall  be  taken  on  board  than  is  stated  in  the  certificate  of  in- 
spection; that  the  master  of  every  passenger  steamer  shall  keep  a 
correct  list  of  all  the  passengers  received  and  delivered  from  day  to 
day,  noting  the  places  where  received  and  where  landed;  that  every 
steamer  carrying  passengers  or  freight  shall  be  supplied  with  stated 
means  for  the  prevention  and  extinguishing  of  fire;  that  certain 
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enumerated  dangerous  articles  shall  neither  be  carried  as  freight  nor 
used  as  stores  on  passenger  steamers,  and  others  of  a  like  character 
to  be  carried  only  upon  certain  conditions;  that  life-preservers  or 
floats  shall  be  provided  in  numbers  equal  to  the  number  of  passen- 
gers which  the  steamer  is  entitled  to  carry ;  that  convenient  means  of 
exit  shall  be  provided  for  passengers,  which  shall  not  be  interfered 
with  by  the  stowage  of  freight;  that  lifeboats,  metallic  and  other- 
wise, shall  be  provided  according  to  the  needs  of  each  vessel.  Finally, 
it  is  provided  that  whenever  damage  is  sustained  by  any  passenger 
or  his  baggage,  from  explosion,  fire,  collision,  or  other  cause,  the  mas- 
ter and  the  owner  of  such  vessel,  or  either  of  them,  and  the  vessel, 
shall  be  liable  to  each  and  every  person  so  injured,  to  the  full  amount 
of  damage,  if  it  happens  through  any  neglect  or  failure  to  comply 
with  the  provisions  of  the  act,  or  through  known  defects  or  imper- 
fections of  the  steaming  apparatus  or  of  the  hull;  that  any  person 
sustaining  loss  or  injury  through  the  carelessness,  negligence,  or 
willful  misconduct  of  any  master,  mate,  engineer,  or  pilot,  or  his 
neglect  or  refusal  to  obey  the  laws  governing  the  navigation  of  such 
steamers,  may  sue  such  master,  mate,  engineer,  or  pilot,  and  recover 
damages  for  any  such  injury  caused  by  him.  All  of  the  requirements 
of  this  act  to  which  we  have  thus  briefly  alluded  are  set  out  with  many 
elaborate  details,  together  with  ancillary  and  other  provisions  which 
we  have  not  space  to  notice.^*' 


"=  This  statute  has  to  some  extent 
been  modified  by  subsequent  legisla- 
tion. Act  1890,  ch.  616,  26  Stat.  L. 
180,  extends  the  provisions  of  the 
act  to  vessels  navigating  Ironde- 
quoit  Bay,  New  York.  Act  of  1882, 
ch.  441,  22  Stat.  L.  346,  makes  cer- 
tain sections  of  the  act  applicable 
to  foreign  vessels  carrying  passen- 
gers from  the  United  States,  and 
provides  for  the  appointment  of  spe- 
cial inspectors,  their  duties  and  com- 
pensation. This  act  was  amended 
by  Act  1895,  ch.  146,  28  Stat.  L.  699, 
abolishing  special  inspectors,  and  re- 
modeling the  provisions  concerning 
inspectors  of  hulls  and  boilers.  The 
following  acts  refer  to  inspectors, 
their  powers  and  duties:  Act  1894, 
ch.  16,  28  Stat.  L.  28;  Act  1897,  ch. 
231,  29  Stat.  L.  530;  Act  1898,  ch. 
184,  30  Stat.  L.  360;  Act  1882,  supra; 
Act  1898,  ch.  29,  30  Stat.  L.  764; 
Act  1901,  ch.  465.  The  following 
acts  regulate  inspection  districts: 
Act  1882,  ch.  277,  22  Stat.  L.  153; 
Act  1887,  ch.  12,  24  Stat.  L.  354;  Act 
1890,  ch.  721,   26   Stat.  L.   292;    Act 


1895,  ch.  146,  28  Stat.  L.  699;  Act 
1898,  ch.  184,  30  Stat.  L.  360;  Act 
1895,  ch.  186,  28  Stat.  L.  825,  843; 
Act  1900,  ch.  614,  31  Stat.  L.  262. 
The  following  acts  affect  license 
fees:  Act  1882,  ch.  67,  22  Stat.  L. 
40;  Act  1886,  ch.  421,  24  Stat.  L.  79. 
The  following  acts  govern  the  issu- 
ing of  licenses:  Act  1874,  ch.  107, 
18  Stat.  L.  30;  Act  1898,  ch.  29,  30 
Stat.  L.  764.  Act  1890,  ch.  26,  26 
Stat.  L.  692,  allows  one  person  to  be 
both  pilot  and  engineer  in  steam 
launches.  Act  1882,  ch.  433,  22  Stat. 
L.  302,  310,  empowers  the  Secretary 
of  the  Treasury  to  grant  permission 
to  use  boilers  not  riveted  in  certain 
cases.  The  following  acts  govern 
the  construction  of  boilers:  Act 
1885,  ch.  55,  23  Stat.  L.  298;  Act 
1895,  ch.  139,  28  Stat.  L.  690;  Act 
1894,  ch.  16,  28  Stat.  L.  28.  Act 
1874,  ch.  6,  18  Stat.  L.  2,  regulates 
the  steam  pressure  in  freight  boats 
on  the  Mississippi  River.  The  fol- 
lowing acts  relate  to  line-carrying 
projectiles:  Act  1889,  ch.  418,  25 
Stat.  L.  1012;   Act  1892,  ch.  41,  27 
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§  3697.    Condensed  Statement  of  Provisions  of  Act  of  1882.— 

It  will  be  observed  that  of  all  the  acts  mentioned  in  the  historical 
sketch  at  the  beginning  of  this  chapter,  that  of  the  year  1855^*"  is 
the  only  one  not  expressly  repealed  by  the  act  of  1871,  to  which  we 
have  just  given  extended  notice.  The  provisions  of  this  act  were 
incorporated  in  the  Eevised  Statutes,^*^  and  subsequently  repealed  and 
remodeled,  by  the  "Passenger  Act  1882,""^  to  which  brief  allusion 
will  be  made.  This  act  provides  that  it  shall  not  be  lawful  for  the 
master  of  any  steamship  or  other  vessel  whereon  emigrant  passengers 
or  passengers  other  than  cabin  passengers  have  been  taken  at  any 
foreign  port  or  place,  other  than  foreign  contiguous  territory  of 
the  United  States,  to  bring  such  vessel  and  passengers  to  the  United 
States,  unless  the  provisions  of  the  act  are  complied  with.  The 
provisions  of  the  act  specify  that  each  passenger  shall  be  entitled 
to  a  certain  amount  of  ship  room  for  himself,  which  shall  in  no  case 
be  occupied  by  stores  or  other  goods ;  that  berths  of  given  dimensions 
shall  be  constructed;  that  suitable  provision  shall  be  made  for  sep- 
aration of  the  sexes  when  not  members  of  the  same  family;  that  cer- 
tain provisions  shall  be  made  for  ventilation  and  sanitation  of  that 
part  of  the  vessel  occupied  by  such  passengers;  that  a  cooking  range 
shall  be  constructed  in  size  proportioned  to  the  number  of  passengers 
carried;  that  supplies  of  a  kind  and  quantity  named,  and  of  good 
quality,  shall  be  laid  in  for  the  consumption  of  passengers;  that  the 
food  of  the  passengers  shall  be  properly  cooked  daily,  and  served  at 

Stat.  L.   16.     Act  1886,  ch.   755,   24  28  Stat.  L.  672,  extends  §§  4412  and 

Stat.  L.  129,  provides  that  towboats  4413,  U.   S.   R.   S.,   and   regulations 

may  carry  a  limited  number  of  per-  pursuant  thereto,  to  rivers,  harbors, 

sons  without  pay  in  addition  to  crew  and   inland   waters.     Act   1897,   ch. 

(see,   also.  Act  1901,  ch.   465),  and  389,  29  Stat.  L.  687,  §  14,  empowers 

that  certain  vessels  may  carry  ex-  the  Secretary  of  the  Treasury  to  di- 

cursions    fifteen    miles    from    shore  rect  inspection,  etc.,  of  foreign  ves- 

without   bulkheads.     Act   1896,    ch.  sels  admitted  to  American  Registry. 

199,  29  Stat.  L.  122,  makes  regula-  The  provisions  of  this  act  empower- 

tions  to  secure  safety  of  passengers  ing  the  board  of  supervising  inspect- 

at   regattas.     Act   1897,   ch.    61,    29  ors  to  make  rules  for  inland  naviga- 

Stat.  L.  489,  provides  that  all  ves-  tion,  and  the  rules  made  in  pursu- 

sels  above  fifteen  tons  burden  pro-  ance  thereof,  are  repealed  by  the  in- 

pelled  by  gas,  fluid,  naphtha  or  elec-  land  rules  enacted  by  Congress  in 

trie  motors  shall  be  subject  to  in-  1897  as  to  all  inland  navigable  wa- 

spection  under  §  4426  of  the  Revised  ters  of  the  United  States  except  the 

Statutes,  and  all  vessels  so  propelled,  Great  Lakes  and  their  tributary  and 

regardless  of  tonnage,  shall  be  sub-  connecting  waters,  the  Red  River  of 

ject    to     inspection     under    R.     S.,  the  North  and  the  rivers  emptying 

§  4412.     Act  1888,  ch.  1197,  25  Stat.  L.  into  the  Gulf  of  Mexico. 

564,  empowers  the  Secretary  of  the  ""Act  1855,  ch.  213,  10  U.  S.  Stats. 

Treasury  to  permit  the  use  of  pe-  at  Large  715. 

troleum  for  fuel  on  passenger  steam-  "'  §§  4252-4272. 

ers  in  certain  cases  without  the  cer-  "*  Act  1882,  ch.  374,  22  U.  S.  Stats, 

tificate  of  the  supervising  inspector  at  Large  186. 
of  the  district.     Act  1895,  ch.  102, 
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regular  hours;  that  in  case  the  passengers  are  put  upon  short  allow- 
ance by  reason  of  a  failure  to  comply  with  the  provisions  of  the  act, 
the  master  or  owner  of  the  vessel  shall  pay  to  each  of  such  passengers 
the  sum  of  three  dollars  for  each  day  while  upon  such  short  allowance ; 
that  the  master  of  the  vessel  may  maintain  good  discipline  and  such 
habits  of  cleanliness  among  passengers  as  will  tend  to  the  preservation 
of  health,  and  where  the  apartments  of  such  passengers  become  foul 
from  any  cause,  he  is  charged  with  the  duty  of  purifying  them  with 
disinfectants;  that  each  ship  shall  be  equipped  with  hospital  com- 
partments with  a  duly  qualified  physician  in  attendance;  that  when 
the  weather  permits,  such  passengers  shall  be  mtistered  on  deck  for 
exercise;  officers  and  seamen  are  forbidden  to  visit  passengers'  quar- 
ters except  by  permission  of  the  master,  and  copies  of  this  regulation 
are  required  to  be  posted  in  conspicuous  places  in  the  ship ;  explosives 
or  other  dangerous  articles  are  not  to  be  carried,  or  animals  with 
or  below  passengers;  no  one  is  allowed  to  board  or  leave  the  vessel 
on  arrival  without  permission  of  customs  officer  till  passengers  and 
baggage  are  discharged;  it  is  the  duty -of  the  master  of  any  vessel 
arriving  in  a  collection  district  of  the  United  States  to  deliver  to 
the  collector  of  the  district  in  which  it  arrives  a  list  of  all  the 
passengers  taken  on  board,  with  stated  queries  as  to  each  passenger 
answered,  and  further  to  set  forth  the  number  which  have  died  on 
the  voyage,  which  list  shall  be  verified  by  the  oath  of  such  officer.  For 
each  of  such  passengers  as  have  died  on  thg  voyage  by  natural  dis- 
ease, being  above  the  age  of  eight  years,  the  master,  owner,  or  con- 
signee is  bound  to  pay  the  collector  the  sum  of  ten  dollars,  which 
money  is  paid  into  the  treasury  of  the  United  States  as  the  Secretary 
of  the  Treasury  may  direct;  the  Collector  of  the  Customs  is  required 
to  inspect  each  such  vessel  and  rejDort  upon  her  qualifications  under 
the  act  and  forward  such  report  to  the  Secretary  of  the  Treasury; 
the  act  is  made  applicable  to  vessels  carrying  emigrants  from  the 
United  States,  and  clearances  are  to  be  withheld  until  its  provisions 
are  complied  with;  fines  and  penalties  imposed  upon  a  master  for 
violation  of  the  act  are  made  liens  on  his  ship. 

§  3698.    Construction  of  Act  of  1871,  U.  S.  R.  S.,  §§  4399-4500.— 

A  vessel  engaged  exclusively  in  domestic  commerce  between  two 
ports  in  the  same  State  upon  navigable  waters  of  the  United  States 
is  subject  to  the  provisions  of  the  Eevised  Statutes  of  the  United 
States,  and  her  owner  and  master  are  liable  for  the  penalty  prescribed 
by  section  4500  for  violating  section  4466  by  carrying  more  passengers 
than  her  permit  allows  and  failing  to  carry  the  required  number  of 
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life-preservers.^*°  The  size  and  purpose  for  which  a  boat  propelled 
by  steam  is  used  are  elements  in  determining  the  applicability  of 
the  statute.  In  Hartranft  v.  Du  Pont,^^"  the  necessity  for  inspection 
under  the  statute  of  a  boat  thirty-seven  feet  in  length  at  the  water 
line,  eight  feet  beam,  three  feet  nine  inches  depth  of  hold,  and  two 
feet  one  inch  draft,  with  small  engine  and  boiler,  capable  of  carrying 
twenty-five  persons  in  smooth  water,  and  used  to  transport  her  owner 
and  superintendent,  and  occasionally  some  workmen  across  the  Dela- 
ware Eiver,  was  in  question.  The  court  say :  "It  may  be  difficult  to 
draw  the  line  between  vessels  propelled  by  steam  which  are  so  small 
and  insignificant  that  they  do  not  come  within  the  inspection  laws, 
and  larger  boats  which  do.  But  we  are  clearly  of  the  opinion  that  the 
Eepauno"  (the  boat  in  question)  "belongs  to  the  latter  class,  and  that 
the  penalty  sued  for  in  this  case  was  lawfully  enforced.'"^^^  Section 
4465,  imposing  a  penalty  for  taking  on  board  a  greater  number  of 
passengers  than  that  allowed  by  the  certificate  of  inspection,  does 
not  apply  to  ferryboats,  even  when  on  an  excursion. '^°''  But  when  a 
steamboat  obtains  a  certificate  as  a  general  passenger  boat,  and  not 
as  a  ferryboat,  she  does  not  come  within  the  exception  of  section 
4464  of  the  Revised  Statutes,  requiring  certificates  issued  to  all 
steamboats  carrying  passengers,  except  ferryboats,  to  state  the  num- 
ber of  passengers  they  can  safely  carry,  notwithstanding  the  fact 
that  she  is  used  for  the  purpose  of  maintaining  a  ferry.^°'  The 
penalty  for  carrying  an  unlawful  number  of  passengers,  however, 
is  not  incurred,  when  the  persons  in  excess  of  the  number  allowed 
on  board  are  intruders  against  the  will  of  the  officers  of  the  boat.^°* 

"°  United  States  v.  Burlington  &c.  846.    As  to  what  are  navigable  wa- 

Ferry  Co.,   21  Fed.  Rep.  331.     The  ters  of  the  United  States,  see  The 

court  points  out  that  the  statute  is  Daniel  Ball,  10  Wall.    (U.   S.)   557; 

one  regulating  navigation   and  not  The  Hazel  Kirke,  25  Fed.  Rep.  601; 

interstate   commerce,   and   is  hence  The  Montello,  11  "Wall.  (U.  S.)  411. 

applicable  to  all  navigable  waters  of  ^^  118  U.  S.  223. 

the  United  States,  and  uses  the  fol-  '"  Hartranft  v.  Du  Pont,  118  U.  S. 

lowing  language:     "It"  (the  case  at  223,  227.     In  United  States  v.  The 

bar)  "proceeds  upon  the  act  regulat-  Steamer   Mollie,    2   Woods    (U.    S.) 

ing  steam  vessels,  passed  originally  318,  a  pleasure  boat  twenty-nine  feet 

in  1871,  and  found  substantially  in  long   by   seven   feet  broad,   with   a 

the  Revised  Statutes  of  1878,  ch.l,  small  engine  with  cylinders  of  three 

p.  1852,  §  4400.    Instead  of  confining  and   one-half   Inches    diameter   and 

the   offense  to  vessels   carrying  on  nine  inches  stroke,  was  held  not  to 

commerce  between  different  States,  be   a   vessel   navigating   the   public 

It  provided  that  'all  steam  vessels  waters  of  the  United  States  within 

navigating  any  waters  of  the  United  the  meaning  of  the  steam  inspection 

States'  shall  be  within  the  require-  laws. 

ments    and    penalties    of    the    act."  ^'  Schwerin  v.  North  Pac.  R.  Co., 

See,  also.  The  Hazel  Kirke,  25  Fed.  36  Fed.  Rep.  710. 

Rep.  601;  The  Oyster  Police  Steam-  "'The  Hazel  Kirke,  25  Fed.  Rep. 

ers  of  Maryland,  31  Fed.  Rep.  763;  601;  The  Rosa,  id. 

The   City   of    Salem,    37   Fed.    Rep.  >"  The  Geneva,  26  Fed.  Rep.  647. 
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Section  4466,  requiring  special  permits  for  passenger  steamers  go- 
ing on  excursions,  does  not  apply  to  such  a  steamer  when  it  does  not 
carry  or  propose  to  carry,  a  number  of  passengers  in  addition  to  the 
number  authorized  by  its  certificate,  and  does  not  go  or  propose  to 
go  out  of  the  waters  where  it  is  authorized  by  its  certificate  to 
p;[y_i56  Ferryboats  are  under  the  same  necessity  of  taking  the  statu- 
tory precautions  against  fire  as  other  boats.^^"  Section  4493,  re- 
quiring barges  carrying  passengers  in  tow  of  a  steamer  to  take  the 
statutory  precautions  against  fire,  does  not  apply  to  a  canal  boat 
laden  with  coal  for  transportation  and  having  on  board  the  master 
and  his  family. ^^^  The  movement  of  an  unfinished  vessel  from  one 
place  to  another  in  the  course  of  construction  and  not  for  the  purpose 
of  making  money  is  not  navigation  of  the  vessel  within  the  meaning  of 
section  4499,  imposing  the  penalties  of  the  act  upon  all  steam  vessels 
navigated  without  complying  with  its  terms. ^^*  Proceedings  for  vio- 
lation of  the  statute  by  navigating  a  freight  boat  for  carrying  passen- 
gers without  inspection  and  a  certificate,  should  be  brought  under 
section  4499,  which  subjects  to  a  penalty  all  steamers  "navigated 
without  complying  with  the  terms  of  this  title,"  and  not  under  section 
4465,  forbidding  the  taking  on  board  of  any  steamer  a  greater  number 
of  passengers  than  is  "stated  in  the  certificate  of  inspection,"  nor 
under  section  4466,  providing  for  special  permits  to  passenger  steam- 
ers engaged  in  excursions  allowing  them  to  embark  more  passengers 
than  specified  in  their  certificate.^^"  Visitors  on  a  tug  during  a  trial 
trip  are  not  passengers  within  the  act  requiring  passenger  boats  to  be 
inspected  and  licensed.^""  This  act  does  not  supersede  or  displace  the 
proceedings  to  limit  liability  under  United  States  Eevised  Statutes, 
section  4283,  et  seq.^^'^  The  authority  given  to  the  supervising  in- 
spectors to  establish  rules  pursuant  to  this  act  must  not  be  exercised 
in  violation  of  the  rule  of  navigation. ^"^  Their  authority  does  not  ex- 
tend to  the  subject  of  lights. ^"^  But,  so  far  as  such  rules  are  valid, 
they  are  not  mere  prudential  regulations,  but  binding  enactments 
having  the  force  of  law  and  obligatory  as  long  as  the  necessity  for 

165 The  Pope  Catlin,  31  Fed.  Rep.  130  U.  S.  527,  553;  Re  Long  Island 

408.  &c.  Co.,  5  Fed.  Rep.  599;  The  Annie 

"»  The  Garden  City,  26  Fed.  Rep.  Faxon,  66  Fed.  Rep.  575. 

766.  ^'"The    Grand    Republic,    16    Fed. 

"'Transportation  Line  v.  Cooper,  Rep.  424;    United   States  v.   Miller, 

99  U.  S.  78.  26  Fed.  Rep.  95.    See,  also.  The  New 

"» The  Steamboat  Joshua  Leviness,  York,  175  U.  S.  187,  195;   Flint  &c. 

9  Ben.  (U.  S.)  339.  R.  Co.  v.  Marine  Ins.  Co.,  71  Fed. 

"'United    States    v.    The    Frank  Rep.  210,  219;   The  Albert  Dumois, 

Sylvia,  37  Fed.  Rep.  155.  177  U.  S.  246. 

""  United  States  v.  Guess,  48  Fed.  "^  United  States  v.  Miller,  26  Fed. 

Rep.  587.  Rep.  95. 


•"  Butler  V.  Boston  Steamship  Co., 
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precaution  exists.^"*     Those  rules  are  to  be  construed,  moreover,  in 
harmony  with  the  International  Code.^°° 

§  3699.  Construction  of  Act  of  1819  with  Regard  to  Number  of 
Passengers,  etc. — Under  the  act  of  1819,^*°  a  vessel  was  deemed  for- 
feited to  the  United  States  if  the  number  of  persons  transported  ex- 
ceeded the  proportion  of  two  to  every  five  tons  of  the  vessel's  tonnage, 
by  twenty.  In  estimating  the  number  of  passengers  under  the  act, 
no  deduction  was  made  for  children  or  persons  not  paying;  but 
those  employed  in  navigating  the  vessel  were  not  included. ^°' 

§  3700.  Construction  of  the  Act  of  1838,  in  Regard  to  the  Inspection 
of  Steam  Vessels. — The  act  of  Congress,  passed  in  1838,  to  provide  for 
the  better  security  of  the  lives  of  passengers  on  board  of  vessels 
propelled  in  whole  or  in  part  by  steam,^''^  provided  for  the  inspection, 
by  officers  appointed  for  that  purpose,  of  the  boilers  and  machinery 
of  steam  vessels,  and  made  it  the  duty  of  the  owner  of  such  vessels 
to  cause  such  inspections  to  be  made,  and  licenses  were  granted  only 
after  obtaining  the  inspector's  certificate.  This  system  of  Governmen- 
tal supervision  of  steam  vessels  was  further  extended^^*  by  the  act  of 
1871,  already  referred  to,  covering  in  a  most  careful  manner  the  whole 
subject.^'"  It  has  been  held  that  this  legislation  was  not  intended 
to  limit  the  common-law  liability  of  shipowners  as  carriers  of  pas- 
sengers. Its  object  was  to  provide  additional  safeguards.  A  failure 
to  comply  with  its  provisions  would  subject  the  owners  of  steam  ves- 
sels to  its  penalties,  and  also  to  an  action  for  negligence;  but  the 
statute  neither  takes  away  any  common-law  liability  nor  any  common- 
law  remedy.^'^  Therefore,  although  the  owner  of  a  steamboat,  whose 
negligence  has  resulted  in  injury  to  a  passenger,  has  complied  with 
all  the  requirements  of  the  act  in  question,  he  may  still  be  liable  for 
negligence.     The  presumption  of  negligence,  arising  from  the  burst- 

'"  Belden  v.  Chase,  150  U.  S.  674,  be  maintained  either  where  the  in- 

698.  jury  was  to  a  memher  of  the  crew 

loB  rpjjg   Delaware,   161  U.   S.   459.  of  the  boat  whose  boiler  exploded, 

For  the  earlier  cases  construing  the  or    a    passenger    on    another    boat: 

component  parts  of  this  statute,  see  McMahon    v.    Davidson,    13    Minn, 

the  subsequent  sections  of  this  ar-  357;  May  v.  Davidson,  13  Minn.  523, 

tide.  537. 

'™Chap.  46,  §  2,  3  U.  S.  Stats,  at        ""10  U.  S.  Stats,  at  Large  61;  14 

Large  488.  id.  227. 

"'United  States  v.  The  Louisa  ""Act  of  February  28,  1871,  16 
Barbara,  Gilp.  (U.  S.)  332.  See,  U.  S.  Stats,  at  Large  440;  embodied 
also.  United  States  v.  The  Neurea,  in  U.  S.  Rev.  Stats.,  §§  4399-4462. 
19  How.  (U.  S.)  92  (construing  the  "'Caldwell  v.  New  Jersey  Steam- 
act  of  1847,  chap.  16,  9  U.  S.  Stats,  boat  Co.,  47  N.  Y.  282,  292;  Carroll 
at  Large  127).  v.  Staten  Island  R.  Co.,  58  N.  Y.  126, 

"'5    U.    S.    Stats,    at   Large    304.  141. 
Under  this  statute,  an  action  could 
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ing  of  the  boiler,  did  not  depend  upon  the  statute,  but  arose  from  the 
rule  of  the  common  law  that  where  an  act  takes  place  which  usually 
and  according  to  the  ordinary  course  of  things  would  not  happen 
if  proper  care  were  exercised,  it  is  presumed  that  such  care  was  not 
observed.  The  provisions  of  the  statute  in  this  respect  are  not  in 
conflict  with  the  common  law ;  but  if  they  were,  it  is  said  with  obvious 
propriety  that  they  would  fall  within  the  principle  that  rules  of  evi- 
dence prescribed  by  Congress  are  not  binding  upon  the  State  courts.^^^ 
It  is  a  general  rule  that  whenever  a  statute  imposes  upon  a  person 
or  corporation  a  duty  to  be  performed  for  the  benefit  and  security 
of  the  public  distributively,  any  person  sustaining  specific  damage 
by  a  failure  to  perform  such  duty,  may  maintain  an  action  there- 
fQj._i7s  tpj^g  j.^|g  obviously  holds  good  under  this  statute;  but  the 
forty-third  section  of  the  statute  gives  an  action  for  a  failure  to  com- 
ply with  its  provisions,  in  the  following  language : — "And  ie  it  fur- 
ther enacted.  That  whenever  damage  is  sustained  by  any  passenger  or 
his  baggage,  from  explosion,  fire,  collision,  or  other  cause,  the  master 
and  the  owner  of  such  vessel,  or  either  of  them,  and  the  vessel,  shall 
be  liable  to  each  and  every  person  so  injured,  to  the  full  amount  of 
damage,  if  it  happens  through  any  neglect  or  failure  to  comply  with 
the  provisions  of  law  herein  prescribed,  or  through  known  defects  or 
imperfections  of  the  steaming  apparatus  or  of  the  hull;  and  any  per- 
son sustaining  loss  or  injury  through  the  car[e]lessness,  negligence, 
or  willful  misconduct  of  any  captain,  mate,  engineer,  or  pilot,  or  his 
neglect  or  refusal  to  obey  the  provisions  of  law  herein  prescribed 
as  to  navigating  such  steamers,  may  sue  such  captain,  mate,  engineer, 
or  pilot,  and  recover  damages  for  any  such  injury  caused  as  afore- 
said by  any  such  captain,  mate,  engineer,  or  pilot."  Although  this 
statute  nowhere  contains  any  express  prohibition  of  the  use  of  a 
pressure  of  steam  beyond  the  amount  allowed  by  the  inspector's  cer- 
tificate, yet  it  has  been  held  to  contain  such  a  prohibition  by  impli- 
cation, and  to  raise  a  statutory  liability  actionable  under  the  forty- 
third  section.^'* 


"'  Caldwell  v.  New  Jersey  Steam-  simply,  and  might  have  applied  the 

boat  Co.,  supra.  rule  laid  down  in  Parnaby  v.  Lan- 

"'For  a  discussion  of  this  prin-  caster  Canal  Company  (11  Ad.  &  E. 

clple,  see  6  South.  L.  Rev.   (N.  S.)  223;  s.  c.  3  Nev.  &  P.  523;  3  Per.  & 

29,  31;   Vol.  I,  §  10,  and  other  sec-  Dav.  162;  1  Thomp.  on  Neg.,  1st  ed., 

tions  there  cited.  541),    where    it   was   held   that   al- 

^  Carroll  v.  Staten  Island  R.  Co.,  though  the  plaintiff  may  have  de- 

58  N.  Y.  126,  141.     It  must  be  con-  clared  on  a  statute,  yet  if  it  can  be 

fessed   that  the   ground   on   which  collected  from  the  allegations  of  his 

this  conclusion  is  based  is  not  made  declaration  that  there  is  a  liability 

very   clear   in   the   opinion    of   the  at  common  law,  the  declaration  will 

court.     The  court  might  have  held  be  held  good,  and  the  case  will  go  to 

the  defendant  liable  at  common  law  a  jury. 
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§  3701.  Construction  of  Act  of  1855  in  Eegard  to  Berths, 
Overloading,  etc. — The  provisions  of  the  second  section  of  the  act  of 
1855/'^  in  relation  to  the  number  and  arrangement  of  berths,  have 
been  construed  as  having  no  application  to  steamships."'^  Under  this 
same  statute,^'^  a  mate  who  is  appointed  master  at  a  foreign  port, 
and  leaves  the  port  with  intent  to  bring  certain  passengers  to  the 
United  States,  and  does  bring  them,  in  excess  of  the  number  per- 
mitted by  that  statute,  is  liable  to  the  fine  imposed  on  masters, 
though  the  agreement  with  the  passengers  was  made  by  the  former 
master,  if  the  defendant  had  knowledge  of  the  facts,  and  opportunity 
to  annul  the  illegal  contract  before  leaving  the  foreign  port.^"  But 
the  mere  intention  to  violate  the  law,  formed  in  a  foreign  country, 
and  not  completed  by  illegal  importation,  is  insufficient  to  produce 
conviction.^''  Space  is  not  "appropriated"  to  the  use  of  passengers 
within  the  meaning  of  the  act  unless  appropriated  to  their  exclusive 
use.^^" 

^  3702.  Construction  of  Statutes  in  Eegard  to  Providing  Means  of 
Extinguishing  Fires. — It  was  stated  by  Mr.  Justice  Nelson,  in  a 
leading  case,  that  it  was  gross  negligence^*^  not  to  comply  with  the 
provision  of  the  act  of  1838,^^^  requiring  steam  vessels  to  provide, 
as  a  part  of  their  necessary  furniture,  a  suction  hose  and  fire  engine, 
and  hose  suitable  to  be  worked  in  case  of  fire,  and  to  carry  the  same 
on  every  trip  in  good  order;  and  further,  that  iron  rods  or  chains 
should  be  employed  and  used  in  the  navigation  of  steamboats,  in- 
stead of  wheel  or  tiller  ropes.  A  canal  boat  laden  with  coal  for  trans- 
portation having  on  board  its  master  with  his  family  is  not  a  "barge 
carrying  passengers"  within  the  meaning  of  section  4492  of  the  Re- 
vised Statutes  of  the  United  States,  which  requires  that  such  a  barge, 
while  in  tow  of  a  steamer,  shall  be  provided  with  "fire  buckets,  axes, 
life-preservers  and  yawls."    When,  therefore,  the  only  Federal  question 

"=Cliap.    213,    10   U.    S.    Stats,   at  Sawyer    (U.   S.)    162;    s.  c.  12   Fed. 

Large  715.  Rep.  522. 

'"Tlie  Manhattan,  2  Ben.   (U.  S.)  "'New  Jersey  Steam  Nav.  Co.  v. 

88;    s.  c.  7   Int.  Rev.  Rec.  28;    The  Merchants'   Bank,    6   How.    (U.    S.) 

Devonshire,  8  Sawyer   (U.  S.)   209;  344,  385.     To  the  same  effect  is  the 

s.  c.  13  Fed.  Rep.  39.     This  statute  frequently  quoted  language  of  Mr. 

refers  to  the  "master  of  any  vessel;"  Justice  Grier  in  the  leading  case  of 

but  the  "passenger  act  eighteen  hun-  Phila.  &c.  R.  -Co.  v.  Derby,  14  How. 

dred  and  eighty -two"  refers  to  the  (U.  S.)  468,  486;  s.  c.  Thomp.  Carr. 

"master    of    a    steamship    or    other  Pass.  31.     See,  also,  the  approval  of 

vessel."  Mr.    Justice    Curtis,    in    Steamboat 

"'  Section  1.  New  "World  v.  King,  16  How.  (U.  S.) 

"' United  States  V.  Morton,  1  Low.  469,   474;    s.  c.   Thomp.   Carr.   Pass. 

(U.  S.)  179.  175. 

"» United   States  v.   The  'Anna,   2  "^  Chap.  191,  §  9,  5  U.  S.  Stats,  at 

Am.  L.  Reg.  421.  Large  304,  306. 

""United   States  v.   Nicholson,    8 
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in  a  case  which  had  been  removed  from  the  Supreme  Court  of  New 
York  to  the  Supreme  Court  of  the  United  States  by  writ  of  error, 
depended  upon  this  fact,  the  judgment  was  affirmed,  the  court  de- 
clining to  hear  any  other  question  for  want  of  Jurisdiction.^^^ 

§  3703.  Construction  of  Similar  Act  of  1852  with  Regard  to 
Presumption    of    Negligence    from    Bursting    of    Steam    Boilers. — 

The  pro'gision  of  this  act^^*  making  the 'bursting  of  a  boiler,  or  other 
injurious  escape  of  steam,  prima  facie  evidence  of  negligence  on  the 
part  of  the  defendant,  in  an  action  for  such  injuries,  has  received  the 
attention  of  the  courts  of  the  United  States  in  two  cases.  In  one 
case^"^  an  explosion  took  place  upon  one  of  two  boats  engaged  in  a  race 
for  patronage.  Curtis,  J.,  said  in  this  case :  "When  a  disastrous  ex- 
plosion has  occurred  in  such  a  strife,  this  court  can  not  treat  the  evi- 
dence of  those  engaged  in  it,  and  prima  facie  responsible  for  its  con- 
sequences, as  sufficient  to  disprove  their  own  negligence,  which  the 
law  presumes."^^^  In  another  case.  Chase,  C.  J.,  said  upon  this  point : 
"To  repel  the  inference  of  negligence  in  this  case,  then,  there  must 
be  such  clear  proof  of  care  and  vigilance  as  will  exclude  any  reasona- 
ble belief  that  there  was  any  negligence  ■  whatever  on  the  part  of 
the  owners,  or  any  of  their  employes,  which  contributed  to  the  explo- 
sion."^^^  The  provision  under  discussion  was  not  impliedly  repealed 
by  the  thirtieth  section  of  the  act  of  1852.^**  An  averment  of  a  strict 
compliance  on  the  part  of  the  proprietors  of  steamboats  with  all  the 
requirements  of  the  act,  without  averring  care  and  denying  negli- 
gence, does  not  set  up  a  good  defense  to  the  allegation  of  loss  by 
an  explosion  caused  by  negligence.^*® 

§  3704.  Construction  of  Act  of  1852  as  to  Liability  of  Owner,  Mas- 
ter, Pilot,  or  Engineer. — The  act  of  1853  did  not  exempt  the  owners 
and  master  of  a  steam  vessel,  and  the  vessel,  from  liability  for  injuries 
caused  by  the  negligence  of  its  pilot  or  engineer,  but  made  them  liable 

"=  Transportation  Line  v.  Cooper,  Cin.    Superior    Ct.    52;     Steamboat 
99  U.  S.  78.  New  World  v.  King,  16  How.  (U.  S.) 
"*  Section  13.  469;    s.   c.   Thomp.   Carr.   Pass.   175. 
^'°  Steamboat  New  World  v.  King,  The  provisions  of  the  thirtieth  sec- 
16  How.    (U.   S.)   469;    s.  c.  Thomp.  tion  of  the  act  of  1852  are  almost 
Carr.  Pass.  175.  identical   with   those   of   the    forty- 
""  Steamboat  New  World  v.  King,  third  section  of  the  act  of  1871  (U. 
16    How.     (U.    S.)    469,    477;     s.    c.  S.  Rev.  Stats.,  §  4493),  which  have 
Thomp.  Carr.  Pass.  175.     See,  also,  already  been  described  at  length. 
Dunlap    V.    Steamboat   Reliance,    2        ^«»  Curran   v.    Cheeseman,    1    Cin. 
Fed.  Rep.  249.  Super.  Ct.  52;  Caldwell  v.  New  Jer- 
ks'The    Highland    Light,    Chase's  sey    Steamboat   Co.,   47   N.   Y.   282, 
Dec  150  153.  292;  Carroll  v.  Staten  Island  R.  Co., 

"« Chap.    106,    10    U.    S.    Stats,    at  58  N.  Y.  126,  141. 
Large  61.     Curran  v.  Cheeseman,  1 
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for  all  damages  sustained  by  a  passenger  or  his  baggage  from  any 
neglect  to  comply  with  the  provisions  of  the  law,  no  matter  where 
the  fault  might  lie;  and  in  addition  to  this  remedy,  any  person 
injured  by  the  negligence  of  the  pilot  or  engineer  might  have  his 
action  directly  against  those  officers.^'" 

§  3705.  Carrying  Passengers  without  Statutory  License. — The  pro- 
vision of  the  act  of  1838,^'^  requiring  steamboats  transporting  pas- 
sengers to  operate  under  a  license  for  this  purpose,  was  held  to  have 
been  violated  by  a  propeller  (which  was  usually  engaged  in  and  about 
a  harbor  as  a  tugboat  exclusively)  carrying  passengers  for  hire  upon 
a  single  trip,  without  the  authority  of  such  a  license.  The  excep-. 
tion  contained  in  the  act  of  Congress  of  1852^"^  was  held  to  authorize 
the  carriage  of  passengers  without  a  license,  only  while  employed  in 
the  legitimate  business  of  towing,  etc. ;  but  not  where  the  boat  leaves 
that  business  for  the  purpose  of  transporting  passengers. ^"^  A  con- 
trary conclusion  was  reached  in  another  case.^°* 

§  3706.    Statutory  Regulations  as  to  Inspections  of  Hulls,  etc. — 

The  penalty  provided  by  the  act  of  1838^"^  for  transporting  goods, 
wares,  and  merchandise  on  vessels  not  inspected,  was  not  embraced 
in  the  act  of  1853.^^°  The  whole  object  and  scope  of  this  last  act 
was  to  provide  for  the  better  security'  of  the  lives  of  passengers,  and  it 
provided  a  full  and  perfect  system  for  the  inspection  of  the  hulls 
and  boilers  of  vessels  propelled  in  whole  or  in  part  by  steam,  and 
carrying  passengers.  Therefore  it  was  held  that  such  a  vessel  was 
not  liable  to  the  penalty  mentioned  for  transporting  goods,  wares,  and 
merchandise  without  inspection  of  the  hull  and  boilers,  the  provision 
of  the  earlier  act  in  this  particular  being  inconsistent  with  and  re- 
pealed, by  implication,  by  the  latter  act.^^''  ISTeither  was  a  steamboat 
employed  in  transporting  passengers  lietween  ports  in  the  same  State 
liable  to  the  penalty  prescribed  by  the  act  of  1853,  such  a  vessel 

""Sherlock  v.  Ailing,  93  U.  S.  99.  Blatchf.   (U.  S.)   446;   s.  c.  20  How. 

The  forty-third  section  of  the  act  of  Pr.    (N.   Y.)    517;    United   States  v. 

1871    (U.  S.  Rev.  Stats.,  §  4493)   is.  The  Thomas  Swan,  9  Law  Rep.   (N. 

as   we    have    previously    stated,    al-  S.)  201. 

most   identical    with    the    thirtieth  "'  United    States   v.    The    Ottawa, 

section  of  the  act  of  1852,  and  the  Newh.  Adm.   (U.  S.)  536.     See,  also, 

same  construction  has  been  put  upon  The  Morning  Star,  4  Biss.    (U.  S.) 

it  as  upon  the  latter  act  in  the  case  62. 

just  noticed:     Brown  v.  The  D.  S.  "=^  Section  2. 

Cage,  1  Woods  (U.  S.)  401.  ""Chap.    106,   10   U.    S.    Stats,   at 

"'  Section  2.  Large  61. 

"=  Act  1852,  chap.  106,  §  42,  10  U.  ^"United  States  v.  The  Sun,  1  Am. 

S.  Stats,  at  Large  61,  75.  L.  Reg.  (N.  S.)  277. 

"=  United    States  v.   The   Echo,   4 
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being  exclusively  within  and  subject  to  State  regulations  and  con- 
trol.^"^  Steamers  used  as  ferryboats  were  in  express  terms  exempted 
from  the  operation  of  the  act  of  1853.^'' 

§  3707.  Statute  of  1864  Requiring  Synopsis  of  Acts  of  Congress  to 
be  Posted  on  Vessels. — The  following  provision  of  an  act  of  Con- 
gress^'"' was  held  to  be  imperative,  and  a  strict  compliance  with  its  de- 
mands necessary :  "That  the  Secretary  of  the  Treasury  shall  cause  to 
be  prepared  a  synopsis  of  such  of  the  laws  relating  to  the  carriage  of 
passengers  and  their  safety  on  vessels  propelled  in  whole  or  in  part 
by  steam,  as  he  shall  think  expedient,  and  have  the  same  printed 
in  convenient  form  to  be  framed  under  glass,  and  give  to  any  such 
vessel  two  copies,  on  application  of  its  owner  or  master,  who  shall, 
without  unnecessary  delay,  have  the  same  framed  under  glass,  and 
place  and  keep  them  in  conspicuous  places  in  such  vessel,"  etc. 
Under  this  section  it  was  held  to  be  no  defense  that  the  surveyor 
of  the  port  was  not  supplied  with  these  documents,  wherefore  the 
steamer  put  out  without  them,  but  procured  one  while  upon  her 
trip,  which  was  duly  posted  up.  The  owners  were  bound  at  their 
peril  to  apply  for  them  to  the  Secretary  of  the  Treasury;  otherwise, 
proceeding  upon  the  voyage  as  they  did,  the  penalty  named  in  the  act 
was  incurred.^"^ 

§  3708.  Statute  of  1866  Concerning  the  Carriage  of  Combustible 
Materials. — It  was  provided  by  the  act  of  1866,^"^  "that  cotton,  hemp, 
hay,  straw,  or  other  easily  ignitible  commodity,  shall  not  be  carried 
on  the  decks  or  guards  of  any  steamer  carrying  passengers,  except 
on  ferryboats  crossing  rivers,  and  then  only  on  the  sterns  of  such 
boats,  unless  the  same  shall  be  protected  by  a  complete  and  suitable 
covering  of  canvas  or  other  proper  material  to  prevent  ignition 
from  sparks,  under  a  penalty,"  etc.  In  a  case  arising  under  this 
provision,  it  was  held  that  to  pile  hay  in  hales,  in  the  engine  or  deck 
room,  back  of  the  engines,  and  surrounded  and  protected  by  a  tier 

"» United  States  v.  The  Seneca,  1  »» Chap.  106,  §  42,  10  U.  S.  Stats. 
Am.  L.  Reg.  (N.  S.)  281;  United  at  Large  75 ;  Elizabethport  &c.  Ferry- 
States  V.  The  James  Morrison,  Co.  v.  United  States,  5  Blatchf.  (U. 
Newb.  Adm.  (U.  S.)  241;  United  S.)  198;  The  Sylph,  4  Blatchf.  (U. 
States  V.  The  William  Pope,  Newb.  S.)  24. 

Adm.  (U.  S.)  256;  United  States  v.  2°°  Act  1864,  chap.  249,  §  8,  13  U. 

The  Bright  Star,   7  Int.  Rev.  Rec.  S.  Stats,  at  Large  390,  391. 

179;  The  Thomas  Swan,  6  Ben.  (U.  ^1  The  Lewellen,  4  Biss.    (U.   S.) 

S  )  42.    But  see  The  Daniel  Ball,  10  156. 

Wall    (U.  S.)  557;  Waring  v.  Clark,  ^oz^gt  ^866,  chap.  234,  §  5,  14  U. 

5  How.  (U.  S.)  441,  465,  per  Wayne,  S.  Stats,  at  Large  227. 
J. ;  Bradley  v.  Northern  Transp.  Co., 
15  Ohio  St.  553,  557. 
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of  grain  in  sacks  (made  of  burlaps,  or  jute  cloth)  on  each  side,  and 
two  or  more  tiers  on  each  end,  and  extending  from  the  floor  to  the 
carlings  or  ceiling,  and  stripped  with  plank  to  make  the  sacks  steady, 
was  a  sufficient  compliance  with  this  statute.^"^ 

§  3709.   Statute  of  1871  against  Carrying  Refined  Petroleum. — 

The  fourth  section  of  the  act  of  IS?!^"**  provides,  among  other  things, 
that  no  refined  petroleum  shall  be  carried  as  freight  on  any  steamer 
carrying  passengers,  with  an  exception  not  necessary  to  notice;  but 
the  section  provided  no  penalty  for  the  violation  of  the  provision. 
The  sixty-eighth  section  of  the  act  declares  that  the  penalty  for  the 
violation  of  any  provision  of  the  act  not  otherwise  specially  provided 
for,  shall  be  a  fine  of  five  hundred  dollars,  one-half  for  the  use  of 
the  informer.  These  sections  alone  clearly  would  not  authorize  a 
proceeding  in  rem.  The  proper  remedy  is  an  action  of  debt.^"^  The 
first  section,  however,  makes  provision  for  the  licensing  and  enroll- 
ment of  steam  vessels,  and  concludes,  that  "if  any  such  vessel  shall 
be  navigated  without  complying  with  the  terms  of  this  act,  the  owner 
or  owners  thereof  shall  forfeit  and  pay,"  etc.,  "for  which  sum  the 
steamboat  or  vessel  so  engaged  shall  be  liable,  and  may  be  seized," 
etc.  The  remedy  contemplated  by  this  section  can  not  by  implication 
be  extended  to  the  fourth  section. ^"^  This  section  provides  that  re- 
fined petroleum  which  will  not  ignite  at  a  lower  temperature  than 
110°  Fahrenheit  may  be  carried  on  board  such  steamer  when  there 
is  no  other  "practicable"  mode  of  transporting  it.     The  word  "prac- 

^"  Union  Insurance  Co.  v.  Shaw,  2  The  Candace,  1  Low.    (U.  S.)   126, 

Dill.    (U.   S.)   14.     In  this  case  the  where  it  is  held  that  §  15  of  the  act 

point  was  reaffirmed,  as  decided  by  of  1855  (chap.  213,  10  U.  S.  Stats,  at 

Mr.     Justice    Catron    and    District  Large  715,  720),  which  enacts  "that 

Judge  Wells  in  the  same  circuit  in  the  amount  of  the  sever^  penalties 

1855,  to  the  effect  that  the  tenth  sec-  imposed  by  the  foregoing  provisions 

tion  of  the  act  of  1852  (chap.  106,  10  *   *   *   shall  be  liens  on  the  vessel  or 

Stats,  at  Large  61,  69)  had  no  appli-  vessels  violating  these  provisions," 

cation  to  steamboats  plying  on  the  does  not  apply  to  the  fine  imposed 

Mississippi  River.  on  the  master  by   §  1  of  that  act, 

■"^Act   1871,    chap.    100,    16   U.    S.  upon    his    conviction    of    a    misde- 

Stats.  at  Large  440.  meanor,  but  only  to  the  civil  penal- 

^"  Woods,  J.,  in  United  States  v.  ties  imposed  on  owners  as  well  as 

The  C.  B.  Church,  1  Woods  (U.  S.)  masters,  by  §§  2  and  8  of  the  act, 

275     [citing     Stockwell    v.     United  for  a  violation  of  §§  2,  3,  4,  5,  and  7. 

States,  13  Wall.   (U.  S.)  542;   Jacob  In  United   States  v.  Laurel,   Newb. 

V.  United   States,  1  Brock.    (U.   S.)  Adm.   (U.  S.)   269,  it  was  held  that 

520;   Rex  v.  Robinson,  2  Burr.  803;  the  expression  in  §  2  of  the  act  of 

United   States  v.   Simms,   1   Cranch  1838    (chap.   191,   5   U.   S.   Stats,   at 

(U.  S.)  252].  Large  304),  "for  which  sum  or  sums 

'"=  United    States    v.    The    C.    B.  the  steamboat  or  vessel  so  engaged 

Church,  1  Woods   (U.  S.)   275;   The  shall  be  liable,"  was  simply  used  to 

J.  D.  Parker,  23  Int.  Rev.  Rec.  66.  give  a  remedy  against  the  boat  by 

To  the  same  effect  is  The  Highland  libel,  and  was  not  intended  to  give 

Light,  Chase's  Dec.  150.     See,  also,  a  lien,  expressed  or  implied. 
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ticable,"  as  here  used,  means  commercially  practicable,  not  physically 
or  mechanically  practicable.  So,  where  the  rate  for  shipment  by  rail 
is  so  high  as  to  be  prohibitive,  it  may  be  shipped  by  passenger 
steamer.^"'' 

§  3710.    Statute    of    1851    Limiting   Liability    of    Shipowners. — 

We  have  reserved  for  consideration  at  this  point,  and  apart  from  the 
foregoing,  the  statute  of  1851,^°^  because  the  object  of  this  statute 
is  essentially  unlike  that  of  any  of  the  foregoing  which  we  have 
noticed.  This  statute  is  "An  act  to  limit  the  liability  of  shipowners, 
and  for  other  purposes."  Its  provisions  are  substantially  incorpo- 
rated into  the  Eevised  Statutes,  and  their  brevity  and  importance 
seem  to  justify  us  in  setting  them  out  at  length.^"'     In  the  course  of 


="  United  States  v.  Wise,  7  Fed. 
Rep.  190.  See,  also,  United  States  v. 
Thornburg,  6  Fed.  Rep.  41;  The  Ben- 
ton, 51  Fed.  Rep.  302. 

""  Cliap.  43,  9  U.  S.  Stats,  at  Large 
635. 

209  "§  4281.  If  any  shipper  of  plat- 
ina,  gold,  gold  dust,  silver  bullion,  or 
other  precious  metals,  coins,  jewelry, 
bills  of  any  bank  or  public  body,  dia- 
monds or  other  precious  stones,  or 
any  gold  or  silver  in  a  manufactured 
or  unmanufactured  state,  watches, 
clocks,  or  timepieces  of  any  descrip- 
tion, trinkets,  orders,  notes  or  se- 
curities for  the  payment  of  money, 
stamps,  maps,  writings,  title  deeds, 
printings,  engravings,  pictures,  gold 
or  silver  plate  or  plated  articles, 
glass,  china,  silks  in  a  manufactured 
or  unmanufactured  state,  and 
whether  wrought  up  or  not  wrought 
up  with  any  other  material,  furs,  or 
lace,  or  any  of  them,  contained  in 
any  parcel,  or  package,  or  trunk, 
shall  lade  the  same  as  freight  or 
baggage,  on  any  vessel,  without  at 
the  time  of  such  lading  giving  to  the 
master,  clerk,  agent,  or  owner  of 
such  vessel  receiving  the  same  a 
written  notice  of  the  true  character 
and  value  thereof,  and  having  the 
same  entered  on  the  bill  of  lading 
therefor,  the  master  and  owner  of 
such  vessel  shall  not  be  liable  as 
carriers  thereof  in  any  form  or  man- 
ner; nor  shall  any  such  master  or 
owner  be  liable  for  any  such  goods 
beyond  the  value  and  according  to 
the  character  thereof  so  notified  and 
entered. 

"§  4282.    No  owner  of  any  vessel 
shall  be  liable  to  answer  for  or  make 


good  to  any  person  any  loss  or  dam- 
age which  may  happen  to  any  mer- 
chandise whatsoever,  which  shall  be 
shipped,  taken  in,  or  put  on  board 
any  such  vessel,  by  reason  or  by 
means  of  any  fire  happening  to  or 
on  board  the  vessel,  unless  such  fire 
is  caused  by  the  design  or  neglect 
of  such  owner. 

"§  4283.  The  liability  of  the  own- 
er of  any  vessel,  for  any  embezzle- 
ment, loss,  or  destruction,  by  any 
person,  of  any  property,  goods,  or 
merchandise,  shipped  or  put  on 
board  of  such  vessel,  or  for  any  loss, 
damage,  or  injury  by  collision,  or 
for  any  act,  matter,  or  thing,  loss, 
damage,  or  forfeiture,  done,  occa- 
sioned, or  incurred,  without  the 
privity,  or  knowledge  of  such  owner 
or  owners,  shall  in  no  case  exceed 
the  amount  or  value  of  the  interest 
of  such  owner  in  such  vessel,  and 
her  freight  then  pending. 

"§  4284.  Whenever  any  such  em- 
bezzlement, loss,  or  destruction  is 
suffered  by  several  freighters  or 
owners  of  goods,  wares,  merchan- 
dise, or  any  property  whatever,  on 
the  same  voyage,  and  the  whole 
value  of  the  vessel,  and  her  freight 
for  the  voyage,  is  not  sufficient  to 
make  compensation  to  each  of  them, 
they  shall  receive  compensation 
from  the  owner  of  the  vessel  in  pro- 
portion to  their  respective  losses; 
and  for  that  purpose  the  freighters 
and  [ownerl  [owners]  of  the  prop- 
erty, and  the  owner  of  the  vessel, 
or  any  of  them,  may  take  the  appro- 
priate proceedings  in  any  court,  for 
the  purpose  of  apportioning  the  sum 
for  which  the  owner  of  the  vessel 
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his  opinion  Mr.  Justice  Bradley  concisely  summarized  the  provisions 
of  this  act,  and  concluded  by  saying :  "This  seems  to  be  the  only  im- 
portant modification  of  previously  existing  law  on  the  subject,  which 
in  this  country  has  been  effected  by  legislative  interference.  And 
by  this  it  is  seen  that,  though  intended  for  the  relief  of  the  shipowner, 
it  still  leaves  him  liable  to  the  extent  of  his  ship  and  freight  for  the 
negligence  and  misconduct  of  his  employes,  and  liable  without  limit 
for  his  own  negligence."^^"  The  policy  of  this  act  is  explained  by  Mr. 
Justice  Catron  in  a  leading  case.^^^  "Our  act  of  Congress,''  said  he,  "of 
March  3,  1851,  was  passed  to  put  our  commercial  marine  on  an  equal 
footing  with  that  of  Great  Britain ;  so  that  the  increase  of  the  number 
of  ships,  and  the  navigation  of  them,  might  be  equally  encouraged. 
That  competition  with  British  shipping  was  the  object  of  Congress, 
is  manifest  to  my  mind  from  the  fact  that  the  provisions  of  our 
statute  correspond  to  British  statutes."^^^ 


may  be  liable  among  the  parties  en- 
titled thereto. 

"§  4285.  It  shall  be  deemed  a 
suflScient  compliance  on  the  part  of 
such  owner  with  the  requirements 
of  this  title  relating  to  his  liability 
for  any  embezzlement,  loss,  or  de- 
struction of  any  property,  goods,  or 
merchandise,  if  he  shall  transfer 
his  interest  in  such  vessel  and 
freight,  for  the  benefit  of  such 
claimants,  to  a  trustee,  to  be  ap- 
pointed by  any  court  of  competent 
jurisdiction,  to  act  as  such  trustee 
for  the  person  who  may  prove  to  be 
legally  entitled  thereto;  from  and 
after  which  transfer  all  claims  and 
proceedings  against  the  owner  shall 
cease. 

"§  4286.  The  charterer  of  any 
vessel,  in  case  he  shall  man,  victual, 
and  navigate  such  vessel  at  his  own 
expense,  or  by  his  own  procurement, 
shall  be  deemed  the  owner  of  such 
vessel  within  the  meaning  of  the 
provisions  of  this  title  relating  to 
the  limitation  of  the  liability  of  the 
owners  of  vessels;  and  such  vessel, 
when  so  chartered,  shall  be  liable  in 
the  same  manner  as  if  navigated  by 
the  owner  thereof. 

"§  4287.  Nothing  In  the  five  pre- 
ceding sections  shall  be  construed 
to  take  away  or  affect  the  remedy  to 
which  any  party  may  be  entitled, 
against  the  master,  officers,  or  sea- 
men, for  or  on  account  of  any  em- 
bezzlement, injury,  loss,  or  destruc- 
tion of  merchandise,  or  property 
put  on  board  any  vessel,  or  on  ac- 

1044 


count  of  any  negligence,  fraud,  or 
other  malversation  of  such  master, 
officers,  or  seamen,  respectively,  nor 
to  lessen  or  take  away  any  respons- 
ibility to  which  any  master  or  sea- 
man of  any  vessel  may  by  law  be 
liable,  notwithstanding  such  master 
or  seaman  may  be  an  owner  or  part 
owner  of  the  vessel. 

"§  4288.  Any  person  shipping  oil 
of  vitriol,  unslaked  lime,  inflamma- 
ble matches,  or  gunpowder,  in  a  ves- 
sel taking  cargo  for  divers  persons 
on  freight,  without  delivering,  at  the 
time  of  shipment,  a  note  in  writing, 
expressing  the  nature  and  character 
of  such  merchandise,  to  the  master, 
mate,  officer,  or  person  in  charge  of 
the  lading  of  the  vessel,  shall  be  lia- 
ble to  the  United  States  in  a  pen- 
alty of  one  thousand  dollars.  But 
this  section  shall  not  apply  to  any 
vessel  of  any  description  whatsoever 
used  in  rivers  or  inland  navigation. 

"§  4289.  The  provisions  of  [this 
title']  [the  seven  preceding  sections] 
relating  to  the  limitation  of  the  lia- 
bility of  the  owners  of  vessels,  shall 
not  apply  to  the  owners  of  any  canal 
boat,  barge,  or  lighter,  or  to  any 
vessel  of  any  description  whatso- 
ever used  in  rivers  or  inland  navi- 
gation." 

''"Railroad  Co.  v.  Lockwood,  17 
Wall.  (U.  S.)  357,  361;  s.  c.  Thomp. 
Carr.  Pass.  378. 

^"  Moore  v.  American  Transp.  Co., 
24  How.  (U.  S.)  1,  40. 

^  See,  also,  Walker  v.  Transporta- 
tion Co.,  3  Wall.   (U.  S.)  150,  152; 
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§  3711.  Decisions  Construing  this  Statute. — In  one  of  the  first 
cases  arising  under  this  act^^^  it  was  decided  that  the  navigation  of 
Lake  Erie,  and  also  of  all  the  other  lakes  in  connection  therewith,  is 
not  within  the  exception  to  this  act,  as  falling  within  the  words  "in- 
land navigation."^^*  Mr.  Justice  Catron  dissented,  but  the  judgment 
of  the  majority  of  the  court  in  this  case  has  ever  since  been  adhered 
to  as  the  proper  construction  of  the  act.^^^  In  another  case,^^°  the 
terms  of  the  first  section^^^  of  the  act  came  up  for  construction.  The 
plaintiff  shipped  a  cargo  of  grain  at  Chicago,  on  a  vessel  belonging 
to  the  defendants,  to  be  delivered  at  Buffalo.  The  vessel  caught 
fire,  and  the  grain  was  consumed.  The  company  set  up,  as  a  defense 
to  the  plaintiff's  suit,  that  the  wheat  was  destroyed  by  a  fire  which  was 
not  caused  by  the  "design  or  neglect"  of  the  defendant.  Miller,  J., 
delivering  the  opinion  of  the  court,  held  this  to  be  a  good  defense. 
"When  we  consider,"  said  he,  "that  the  object  of  the  act  is  to  limit 
the  liability  of  owners  of  vessels,  and  that  the  exception  is  not,  in 
terms,  of  negligence  generally,  but  only  of  negligence  of  the  owners, 
it  would  be  a  strong  construction  of  the  act,  in  derogation  of  its 
general  purpose,  to  hold  that  this  exception  extends  to  the  officers 
and  crews  of  the  vessels  as  representing  the  owners."^^*  So,  where 
a  libel  was  filed  to  recover  damages  for  injuries  to  goods  by  fire 
caused  by  the  alleged  negligence  of  the  master,  who  was  also  a  part 
owner,  but  not  by  the  design  or  neglect  of  the  other  part  owners,  it 
was  held  that  such  part  owners  personally,  and  also  their  interests 
in  the  vessel,  were  exempted  from  liability. ^^* 

§  3712.  Application  of  this  Statute  in  Case  of  the  Loss  of  Passen- 
gers' Baggage. — A  most  interesting  question  in  connection  with  this 
subject  is  whether  carriers  of  passengers  can  take  advantage  of  the 
provisions  of  this  act  in  relation  to  their  liability  for  the  safe  trans- 
portation of  the  baggage  of  their  passengers.  Under  the  act  of 
1851  the  question  was  considered  in  two  of  the  most  eminent  State 
jurisdictions,  and  contrary  conclusions  were  reached.  In  the  first 
case^^°  the  action  was  in  tort  for  the  value  of  a  valise  and  its  contents, 

Carroll  v.  Staten  Island  R.  Co.,  58  ^^^  Walker  v.  Tr^insportatlon  Co.,  3 

N.  Y.  126,  142;  Chamberlain  v.  West-  Wall.  (U.  S.)  150. 

ern  Transp.  Co.,  44  N.  Y.  305,  308.  ""  Rev.  Stats.  U.  S.,  §  4282. 

2"  Moore  v.  American  Transp.  Co.,  '"3  Wall.   (U.  S.)  153.     See,  also, 

24  How    (U   S.)  1.  Chisholm  v.  Northern  Transp.  Co., 

^'  Section    7,    Rev.    Stats.    U.    S.,  61  Barb.  (N.  Y.)  363. 
§  4289.    This  point  arose  in  an  earlier  ""  Keene  v.  The  Whistler,  2  Saw- 
case,  but  was  not  decided:     The  Ni-  yer  (U.  S.)  348. 
agara  v.  Cordes,  21  How.  (U.  S.)  7.  ^"Dunlap  v.  International  Steam- 

='"  Walker  v.   Transportation   Co.,  boat  Co.,  98  Mass.  371. 
3  Wall.  (U.  S.)  150;  Chamberlain  v. 
Western  Transp.  Co.,  44  N.  Y.  305. 

1045 


3  Thomp.  Neg.]         carriers  op  passengers. 

lost  from  the  custody  of  the  defendants.  The  valise  contained  eighty- 
six  sovereigns  in  British  coin  and  $393  in  gold  coin  of  the  United 
States,  belonging  to  the  plaintiff,  besides  other  coin,  the  property  of 
a  companion.  It  did  not  appear  that  any  notice  was  given  to  the 
defendants,  or  to  any  of  their  agents  or  servants,  that  the  valise  con- 
tained gold,  or  any  article  of  peculiar  value.  The  second  section^''^ 
of  the  act  was  set  up  in  defense  to  the  action.  It  was  held  that  the 
statute  had  no  application  to  the  case.  Bigelow,  C.  J.,  said :  "We  are 
of  opinion  that  the  provisions  of  the  United  States  Statute  of  1851, 
chapter  43,  section  2,  on  which  the  defendants  rely  in  bar  of  these 
actions,  do  not  apply  to  contracts  entered  into  with  masters  or  owners 
of  vessels  for  the  carriage,  by  water,  of  passengers  with  their  luggage. 
The  manifest  design  of  the  statute  was  to  restrict  the  liability  of 
common  carriers  by  water,  of  certain  kinds  of  goods  and  merchandise. 
In  regard  to  these,  it  changes  the  rule  of  the  common  law.  For 
this  reason,  its  provisions  are  not  to  be  extended  by  implication. 
Giving  to  the  phraseology  of  the  statute  its  fair  and  full  meaning, 
without  enlarging  it  by  construction,  it  indicates  quite  clearly  that  its 
framers  intended  to  embrace  only  that  class  of  contracts  where  goods 
are  shipped  and  laden  on  board  of  vessels  to  be  transported  as  freight, 
for  which  bills  of  lading  are  usually  given  by  the  carrier  and  received 
by  the  shipper,  and  form  the  evidence  of  the  terms  on  which  the  con- 
tract of  carriage  is  to  be  performed.  The  contracts  on  which  the 
plaintiffs  rely  are  not  within  the  provisions  of  the  statute."^^^  The 
contrary  conclusion  was  reached  by  the  Court  of  Appeals  of  New 
York  in  the  second  case.^^^  The  action  was  brought  by  the  plaintiff 
as  assignee,  to  recover  for  the  value  of  some  passengers'  baggage 
destroyed  with  the  defendant's  vessel.  The  cause  of  the  fire  was 
unknown.  The  defendant  claimed  to  be  protected  against  any  re- 
covery in  this  action  by  virtue  of  the  first  section  of  the  act,^^*  but  the 
plaintiff  contended  that  the  baggage  in  question  was  not  "goods  or 
merchandise"  within  the  meaning  of  this  section,  and  hence  that  the 
defendant  was  under  the  common-law  liability.  The  trial  .court 
directed  a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the 
General  Term,  which  subsequently  ordered  judgment  for  the  plain- 
tiff.^^'  In  the  Court  of  Appeals  this  judgment  was  reversed.  Earl, 
C.  J.,  said :  "This  is  not  in  any  sense  a  penal  statute,  nor  is  it  in 
any  way  derogatory  to  natural  right,  and  hence  I  know  of  no  rule 

'^^^Rev.  stats.  U.  S.,  §  4281.  ™  Chamberlain  v.  Western  Transp. 

^  98  Mass.  375.     To  the  same  ef-  Co.,  44  N.  Y.  305. 

feet  Is  Brock  v.  Gale,  14  Fla.  523,  ""'Rev.  Stats.  tJ.  S.,  §  4282,  ante, 

535.  §  3710,  note  209. 


^=See  45  Barb.  (N.  Y.)  218. 
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of  law  that  requires  that  it  should  be  strictly  construed.  It  is  true 
that  it  changes  the  common  law;  but  there  can  be  no  reason  for 
applying  the  rule  of  strict  construction  to  the  vast  body  of  statute 
laws  which  change  the  common  law.  The  prior  law,  whether  it  be 
statute  or  common  law,  is  to  prevail  unless  the  subsequent  statute, 
by  a  fair  or  proper  construction,  repeals  or  modifies  it.  This  statute 
is  rather  a  remedial  statute.  It  was  enacted  to  remedy  the  rigor  of 
the  common  law,  which  it  was  deemed  unwise,  on  grounds  of  public 
policy,  to  continue.  It  should,  therefore,  be  construed,  if  not  liber- 
ally, at  least  fairly,  to  carry  out  the  policy  which  it  was  enacted  to 
promote."^^"  The  learned  Judge  then  proceeded  to  apply  familiar 
rules  of  construction  deduced  from  adjudicated  cases,^^^  and,  exam- 
ining the  act  as  a  whole,  concluded  that  "there  is  no  reason  for  be- 
lieving that  the  lawmakers  meant,  by  the  language  used  in  the  sub- 
sequent sections,  to  include  baggage,  and  not  to  include  it  in  the  words 
'any  goods  or  merchandise  whatsoever,'  used  in  the  first  section."^^^ 
The  decision  was  placed  upon  the  ground  that  baggage  was  covered 
by  the  word  "goods"  in  the  phrase  "goods  or  merchandise."  A  simi- 
lar conclusion  was  reached  in  a  case  arising  under  the  English  Mer- 
chants' Shipping  Act  of  1854.^^^  The  two  cases  first  above  men- 
tioned were  brought  under  section  2  of  chapter  43  of  the  Act  of  1851, 
for  loss  of  baggage  by  fire.  When  this  provision  was  inserted  in 
section  4382  of  the  United  States  Eevised  Statutes,  the  word  "goods" 
was  omitted  and  the  section  dealt  only  with  "any  merchandise  whatso- 
ever," thus  removing  the  reason  for  the  decision  in  Chamberlain  v. 
Western  Transportation  Co}^"  It  has  accordingly  been  held  that 
the  baggage  of  passengers  is  not  merchandise  within  the  meaning  of 
this  section. -^^  This  section,  however,  deals  only  with  the  loss  of 
"merchandise"  by  fire  without  the  design  or  neglect  of  the  owner  of 
the  vessel.  The  following  section,  4383,^^^  limits  the  liability  of  the 
f;liipowner  for  any  embezzlement,  loss  or  destruction  of  any  property, 
goods  or  merchandise,  by  any  person,  or  for  any  loss,  damage  or  in- 

"°  44  N.  Y.  309.  tion  can  not  bear  the  construction 

=^  Citing  Maillard  v.  Lawrence,  16  adopted  in  this  case. 
How.   (U.  S.)   251;   United  States  v.        "»  McDougall  v.  Allan,  6  Low.  Can. 

Coombs,  12  Pet.    (U.  S.)   72;    James  Jur.  233. 
V.  Patten,  6  N.  Y.  9;  Pillow  v.  Bush-        ™  44  IsT.  Y.  305. 
nell,   5   Barb.    (N.  Y.)    156;    United        "^^  The  Marine  City,   6  Fed.  Rep. 

States  V.  Freeman,  3  How.   (U.  S.)  413.     It    has    also    been    held    that 

556,  565;  Waller  v.  Harris,  20  Wend,  horses  and  trucks,  which  are  taken 

(N.  Y.)  555-561.  aboard  a  ferryboat  by  their  drivers, 

-^  It  will  be  noticed  that  in  the  who  are  passengers,  and  remain  in 

Revised    Statutes   the    language   of  their  charge  upon  the  trip,  are  not 

this   section   is   amended   so   as   to  "merchandise"  within  that  section: 

read,  "any  merchandise  whatever."  The  Garden  City,  26  Fed.  Rep.  766. 
It  would  seem  that  with  the  omis-        "^  Ante,  §  3710,  note  209. 
sion  of  the  word  "goods,"  this  sec- 
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jury  by  collision,  or  for  any  act,  matter,  or  thing,  lost,  damage  or 
forfeiture,  done,  occasioned  or  incurred  without  the  privity  or  knowl- 
edge of  the  owners.  Under  this  section  it  has  been  held  that  the 
owners  of  steam  vessels  are  relieved  from  liability  for  injuries  to  pas- 
sengers occasioned  by  a  boiler  explosion,  although  the  inspection 
laws  have  been  violated,  if  such  violation  was  without  their  personal 
knowledge  or  privity,  and  that  this  right  is  not  afEected  by  section 
4493  Eev.  St.  U.  S.,  providing  that  the  owners  of  steam  vessels  shall 
be  responsible  for  damage  to  passengers  or  baggage  through  violation 
of  the  inspection  laws,  or  through  known  defects  in  the  steaming 
apparatus.^''  In  a  case  before  the  Supreme  Court  of  the  United 
States,  an  effort  was  made  to  bend  section  4281  of  the  Eevised  Statutes 
to  an  extraordinary  purpose,  namely,  to  exempt  a  railroad  company 
from  liability  for  the  theft  of  valuable  laces  from  the  trunk  of  a  pas- 
senger while  in  the  charge  of  the  company.  These  laces  constituted 
a  part  of  the  wearing  apparel  of  the  passenger,  and  were  properly  a 
part  of  her  baggage.  The  company  had  no  knowledge  of  their  being 
in  the  trunk,  and  no  extra  compensation  was  paid  for  the  carriage  of 
the  trunk.  The  court  held  that  the  section  in  question  had  no  ap- 
plication whatever  to  the  case,  but  referred  alone  to  the  liability  of 
carriers  by  water  who  transport  goods  and  merchandise  of  the  kind 
designated.^'* 

§  3713.    Jurisdiction    in    Certain    Cases    under    this    Statute. — 

A  question  of  jurisdiction  has  at  different  times  arisen  under  this 
act.  Section  3  of  the  act^^'  limits  the  liability  of  shipowners  to  the 
value  of  the  ship  and  freight  then  pending.  Section  4  of  the  act^'° 
provides  the  mode  to  be  adopted  by  the  owner,  in  ease  the  injury  is 
to  several,  and  the  value  of  the  ship  and  freight  then  pending  is  in- 
sufficient to  compensate  all  in  full,  to  stay  actions  at  common"  law  in 

=''The  Annie  Faxon,  66  Fed.  Rep.  eluded  in  the  word  "goods."   It  would 

575.     See,    also,    Butler    v.    Boston  seem,    therefore,    that    liability    for 

Steamship  Co.,  130  U.  S.  527.     It  is  baggage,  even  when  lost  by  fire,  may 

to   be  noticed  that  this   section   in  be     limited      if     proceedings     are 

terms  relates  to  "property,  goods  or  brought    under    this    section.     And 

merchandise."     On   the  question   of  such  seems  to  be  the  holding  in  Re 

limitation   of   liability   for  baggage  Louisville  &c.   Packet   Co.,   95   Fed. 

under  this  section,  this  would  seem  Rep.  996,  though  the  point  in  issue 

important,   since  the   court  in   The  there  was  whether  the  baggage  had 

Marine  City,  6  Fed.  Rep.  413,  rested  been  "shipped"  within  the  meaning 

its  decision  on  the  fact  that  the  word  of  the  statute. 

"goods"  was  omitted  from  act  1851,  ^^New  Yorlc  &c.  R.  Co.  v.  FralofC, 

ch.   43,    §    2,   when   incorporated   in  100  U.  S.  24;  s.  c.  9  Cent.  L.  J.  432; 

§  4282  of  the  U.  S.  Revised  Statutes,  s.  c.  8  Reporter  801;    20  Alb.  L.  J. 

and   expressly  approved  of  the   de-  409;  aff'g  s.  c.  10  Blatchf.  (U.  S.)  16. 

cision   in    Chamberlain   v.    Western  ™  Rev.  Stats.,  §  4283. 

Transportation  Co.,  44  N.  Y.  305,  on  ='»Rev.  Stats,  §§  4284,  4285. 
the    ground    that   baggage    was    in- 
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the  State  courts.  In  such  cases  the  remedy  can  not  be  afforded  by 
a  court  of  common  law,  which  has  not  the  methods  or  the  machinery 
whereby  the  act  can  be  administered.^^^  But  no  objection  can  be 
taken  to  the  jurisdiction  of  a  common-law  court  where  the  injury 
is  sustained  by  a  single  party,  and  the  amount  of  damage  is  less  than 
the  value  of  the  ship  and  pending  freight.  ^^'  Other  eases,  illustra- 
tive of  the  construction  to  be  put  upon  the  sections  of  the  act  re- 
ferring to  collisions,  and  therefore  not  properly  within  the  scope  of 
this  article,  will  be  added  without  extended  notice.^'" 

§  3714.  Construction  of  Act  of  1882  for  the  Protection  of  Emigrant 
Passengers. — An  act  of  Congress,  passed  in  1882,^*"  makes  it  unlaw- 
ful to  bring  vessels  containing  emigrant  passengers,  taken  at  any  port 
or  place  in  a  foreign  country,  into  this  country,  unless  certain  named 
accommodations  have  been  provided.  The  act  contains  an  exception 
in  respect  of  emigrants  brought  from  places  in  foreign  territory  con- 
tiguous to  the  United  States.  It  has  been  held  that  Vancouver 
Island,  in  British  Columbia,  is  not  within  the  prohibition  of  the 
statute,  but  is  within  the  ezception.^*^  The  responsibilities  and 
duties  devolving  upon  vessels  and  their  masters  under  this  act  can 
not  be  evaded  by  a  contract  of  charter.^^^  Under  the  section  of  the 
act  which  provides  that  fines  imposed  on  a  master  for  violation  of 
the  act  shall  be  liens  on  his  vessel,  a  libel  for  such  lien  can  not  be 
maintained  until  the  fine  has  been  imposed  in  a  criminal  prosecu- 
tion.=" 

§  3715.  Limitation  of  Liability  to  Passengers  under  the  "Harter 
Act." — It  has  been  held  that  the  provisions  of  the  "Harter  Act,"^** 
which  it  is  intended  to  consider  in  a  future  volume,  do  not  apply  to 
passengers  or  their  baggage.  Injuries  to  passengers  and  claims  for 
loss  or  damage  to  their  personal  baggage  are  not  within  the  exemp- 
tions of  section  3  of  the  act,  which  provides  that  a  shipowner,  who 
uses  due  diligence  to  man,  equip  and  make  his  vessel  seaworthy,  shall 
not  be  responsible  for  loss  or  damage  resulting  from  errors  in  naviga- 
tion or  management  of  the  vessel.^^^     And  section  3  of  the  act,  for- 

='"Chisholm  v.   Northern  Transp.  Norwich,  1  Ben.   (U.  S.)   89;   Allen 

Co.,  61  Barb.  (N.  Y.)  363.  v.  Mackay,  1  Sprague  (U.  S.)  219. 

==»  Dougan   v.    Champlain    Transp.  "°  U.  S.  Rev.  Stat.,  Supp.,  p.  363. 

Co.,  56  N.  Y.  1.  '"  The  Danube,  55  Fed.  Rep.  993. 

^'^  Thorp    v.    Hammond,    12   Wall.  "^  The  Prinz  Georg,  23  Fed.  Rep. 

(U.  S.)  409;  Norwich  Co.  v.  Wright,  906. 

13  Wall.    (U.   S.)   104;    The  City  of  "=  The  Sidonian,  38  Fed.  Rep.  440. 

Hartford  and  The  Unit,  11  Blatchf.  ="Act  1893,  ch.  105,  27  U.  S.  Stat. 

(U.   S.)    290;    Place  v.   The  City  of  L.  445. 

=«=  The  Rosedale,  88  Fed.  Rep.  324. 
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bidding  the  insertion  in  a  bill  of  lading  or  shipping  document  of  any 
covenant  or  agreement  relieving  the  carrier  from  the  obligation  to 
use  due  diligence,  does  not  apply  to  passenger  tickets.  A  clause  in 
a  ticket  limiting  the  liability  of  the  carrier  for  baggage  to  a  specified 
sum  is  valid  and  binding.^*^ 

^'The  Kensington,  88  Fed.  Rep.  331;  s.  c.  afE'd  94  Fed.  Rep.  885. 
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[.References  are  to  Sections.1 

A 
ACCIDENTS, 

status  of  passenger  delayed  by,  2661^ 

no  presumption  that  there  was  where'it  is  not  susceptible  of  proof, 
2769. 

liability  for  that  produced  by  unforeseen  cause,  2802. 

no  liability  for  injuries  caused  by,  2980. 
See  Presumption  of  Negligence  feom  Happening  of  the  Accident. 
ACT  OF  GOD, 

no  presumption  where  injury  proceeds  from,  2766. 
ACTIONS, 

to  recover  fares,  2618. 

when  accrues  for  expulsion  of  passenger,  3200. 

when  that  for  expulsion  of  passengers  barred,  3204. 

procedure  in  those  for  ejection  of  passengers,  3262-3269. 

parties  to  these  for  loss  of  baggage,  3464. 

forms  of  for  loss  of  baggage,  3465. 

evidence  in  those  growing  out  of  street  railway  collisions,  3507. 
ADMIRALTY  COURTS, 

jurisdiction  over  contracts  for  carriage  of  passengers  by  water,  3677. 
ADVERTISEMENTS, 

duty  to  carry  passengers  according  to,  2552. 

ADVICE, 

passenger  taking  that  of  trainmen,  2932,  2933. 

AGE, 

as  affecting  duty  to  passenger,  2865. 

AGED  PERSONS, 

duty  of  carrier  to  where  they  are  passengers,  2735,  2736. 

AGENTS, 

power  of  station  agents  to  establish  regulations,  3114. 

liability  for  arrests  by  one  possessing  constabulary  powers,  3274. 

what  ones  have  implied  authority  to  make  arrests,  3277. 

carrier  liable  for  acts  of  what  ones  in  respect  to  baggage,  3406,  3407. 
See  Employes. 
AISLE  OF  CAR, 

when  negligence  for  passenger  to  stand  in,  2967. 

AISLE  OF  STREET  CAR, 

passenger  obstructing  with  baskets,  3555. 
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[References  are  to  Sections.] 

ALIGHTING  AT  IMPROPER  OR  DANGEROUS  PLACE, 

passenger  alighting  at  improper  or  dangerous  place,  3041,  3042. 

alighting  at  place  where  there  is  no  platform,  3043. 

when  contributory  negligence  imputable  to  such  an  act,  3044. 

leaving  train  by  way  not  provided  by  company,  3045. 

alighting  on  wrong  side  of  the  train,  3046. 

alighting  after  station  is  called,  but  before  train  stops,  3047. 

alighting  where  station  is  called,  but  the  train  stops  before  reach- 
ing it,  3048. 

crawling  between  two  cars  of  freight  train  in  making  exit  from 
passenger  train,  3049. 

passenger  in  alighting  struck  by  engine  or  train  on  another  track, 
3050,  3051. 

alighting  inside  the  turn-loop  of  an  electric  railway,  3052. 

conduct  of  passenger  after  leaving  train,  3053. 

procedure  in  such  cases,  3054. 

ALIGHTING  FROM  CAR, 

going  onto  platform  preparatory  to,  2953. 

ALIGHTING  FROM  STREET  CARS, 

care  required  in  favor  of  street  railway  passengers  in  the  act  of 

alighting,  3518. 
duty  toward  passenger  while  alighting,  3519. 
duty  to  see  that  all  passengers  have  safely  alighted  before  starting 

car,  3520. 
starting  car  before  passenger  has  had  reasonable  time  to  alight, 

3521. 
starting  car  with  sudden  jerk  while  passenger  is  getting  oft,  3522. 
starting  car  at  signal  of  unauthorized  person,  3523. 
effect  of  violation  of  ordinance  requiring  street  car  to  stop  to  allow 

ladies  and  children  to  enter  or  alight,  3524. 
stopping  street  car  in  improper  or  dangerous  place,  3525. 
cases  where  company  not  liable,  3526. 
duty  to  protect  alighting  passengers  against  contact  with  car  on 

parallel  track,  3527,  3528. 
•duty  to  protect  alighting  passengers  against  contact  with  other 

vehicles,  3529. 
burden  of  proof  is  on  street  railway  passenger  as  to  negligence,  3530. 
Instructions  to  juries  in  cases  of  injuries  received  by  street  railway 

passengers  in  alighting,  3531. 

See  CONTBIBTJTORT  NEGLIGENCE  IN  ALIGHTING  FEOM  StBEET  CaBS. 

ALIGHTING  FROM  TRAIN, 

duty  to  afford  passenger  a  reasonable  opportunity  to  safely  alight, 
2860,  2861. 

degree  of  care  required  of  carrier  respecting,  2862. 

duty  of  conductor  to  know  whether  he  has  on  board  passengers  de- 
siring to  alight  at  a  particular  station,  2863. 

waiting  a  reasonable  time  for,  2864. 

time  for  to  be  adjusted  to  age,  sex,  infirmities,  etc.,  of  the  passen- 
ger, 2865. 
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ALIGHTING  FROM  TUAW— Continued, 

limit  of  duty  of  carrier  where  passenger  aged,  infirm,  etc.,  2866. 

instructions  to  juries  with  reference  to  this  duty,  2867. 

statutes  prescribing  length  of  time  trains  are  to  stop  at  stations, 

2868. 
duty  to  announce  names  of  stations,  2869. 
stopping  train  before  reaching  station,  2870. 
stopping  train  at  improper  or  dangerous  place,  2871. 
duty  to  give  signals  before  starting,  2872,  2873. 
liability  where  signal  to  start  is  given  by  unauthorized  person,  2874. 
to  whom  carrier  owes  duty  to  give  signals  of  starting,  2875. 
duty  to  person  entering  cars  to  assist  passengers,  2875. 
injuries  from  starting  trains  with  a  sudden  motion,  2876,  2877. 
duty  in  reference  to  where  passengers  on  freight  trains,  2904. 
injuries  to  stockmen  while  attempting  to  alight,  2915. 
See  Negligence  in  Aiiqhting  fkom  Cabrier's  Vehicle. 

APPLIANCES, 

duty  as  to  adoption  of,  2787,  2788,  2790. 

must  be  reasonably  safe,  2792. 

procedure  in  cases  arising  out  of  defective  appliances,  2815. 

APPROACH  TO  TRAIN, 

right  of  passenger  to  assume  that  it  is  safe,  2987. 
APPROACHES  TO  PLATFORMS, 

duty  to  keep  lighted,  2691. 

APPROACHES  TO  STATIONS, 

See  Duty  of  Cabrier  as  to  Stations  and  Approaches. 

ARRESTS  OF  PASSENGERS, 

See  Liability  of  Carrier  for  Arrests  of  Passengers. 

ASSAULT, 

contributory  negligence  not  a  bar  to  action  for,  2939. 

carrier  not  liable  for  those  the  result  of  previous  enmities,  3094. 

upon  street  railway  passengers,  3537. 

contributory   negligence   where   conductor   commits  on   passenger, 

3559. 

See  Police  Duty  of  the  Caebieb. 

ASSAULTS  UPON  AND  INSULTS  TO  PASSENGERS, 
liability  for,  3184. 

liability  for#nsults  as  well  as  assaults,  3185. 
distinction  between  liability  for  assaults  and  insults  by  carrier's 

servants  and  by  third  persons,  3186. 
assaults  upon  passengers  and  those  upon  trespassers  or  other  third 

persons,  3187-3190. 
liability   to   passengers   and   others   for   assaults   committed   upon 

them  in  the  station  house  of  the  defendant,  3191. 
See  Liability  of  Cabeieb  foe  Arrests  of  Passengers. 

ASSISTING  PASSENGERS, 

See  Duty  of  Gabbier  to  Warn  and  Assist  Passengers. 

1053 


INDEX  TO  VOLUME  THREE. 

[References  are  to  Sections.^ 
ASSUMPTION  OF  RISKS, 

where  passengers  on  freight  trains,  2903. 
AUTHORITY  TO  MAKE  ARRESTS, 

what  oflScers  and  agents  have,  3277. 
AXLE-TREES, 

liability  where  broken  by  frost,  2801. 

B 
BAGGAGE, 

prohibiting  passenger  from  taking  off  at  intermediate  station,  3135. 

evidence  to  prove  loss  of  by  connecting  carrier,  3363,  3364. 

whether  rechecking  is  a  new  contract,  3370. 

measure  of  responsibility  for  articles  not  properly  baggage,  3401. 

right  of  carrier  to  ask  as  to  contents  of  trunk,  3404. 

duty  of  passenger  as  to  during  transit,  3405. 

what  is,  3414. 

a  mixed  question  of  law  and  fact  as  to  what  is,  3415. 

what  articles  have  been  regarded  as  baggage,  3416. 

what  not  regarded  as  baggage,  articles  used  in  trade,  3417. 

money,  3418. 

bullion,  watches,  jewelry,  silverware,  etc.,  3419. 

presents,  toys,  pictures,  papers,  bric-a-brac,  etc.,  3420. 

bicycles,  3421. 

bedding,  3422. 

dogs,  3423. 

baggage  or  property  of  person  other  than  passenger,  3424. 

baggage  of  passenger  whose  fare  is  paid  by  another,  3425. 

necessity  of  showing  that  it  came  into  carrier's  custody,  3428. 

what  constitutes  delivery  of  to  carrier,  3431,  3432. 

storage  of,  3433. 

reasonable  time  to  remove,  3434. 

liability  for  delivery  to  wrong  person,  3435. 

responsibility  for  that  under  personal  control  of  passenger,  3441. 

no  responsibility  for  baggage  in  custody  of  passenger,  but  may 
become  so  in  case  of  negligence,  3442-3445. 

when  not  deemed  to  be  in  exclusive  custody  of  the  passenger,  3446. 

when  carrier  liable  only  as  a  bailee  for  hire,  3447. 

when  liable  as  bailee  for  hire  after  end  of  transit,  3448. 

instances  where  carrier  liable  only  as  warehouseman,  3449. 

Instances  where  carrier  held  as  carrier  after  transit  of  baggage, 
3450. 

liability  where  baggage  is  delivered  to  the  passenger  and  redeliv- 
ered to  the  carrier's  servants,  3451. 

carrier  holding  baggage  as  warehouseman  responsible  for  its  loss 
through  negligence,  3452. 

diligence  required  of  carrier  holding  baggage  as  warehouseman, 
3453. 

parties  to  actions  for  loss  of,  3464. 

forms  of  action  for  lost  baggage,  3465. 

burden  of  proof  in  action  for  loss  of,  3466. 
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BAGGAGE — Continued, 

competency  of  plaintiff  as  a  witness  to  show  contents  of  lost  bag- 
gage, 3467. 

res  gestae  in  action  for  loss  of,  3468. 

measure  of  damages  in  action  for  loss  of,  3469. 

compensatory  damages  for  loss  in  addition  to  value  not  recoverable, 
3470. 

whether  interest  recoverable  on  value  of  in  case  of  loss,  3471. 

statutory  penalties  for  detention  of,  3472. 

loss  of  in  sleeping  car  not  prima  facie  evidence  of  negligence,  3608. 

responsibility  of  carrier  by  water  for,  3669,  3670. 

lien  on  for  passage  money,  3672. 

no  liability  where  it  remains  in  custody  of  passenger,  3673. 

duty  to  claim  at  destination,  3675. 

limiting  liability  of  vessel  for  loss  of,  3712. 
See  Liability  in  Respect  to  Passenger's  Baggage;   Limiting  Liability 

FOE  Loss  OP  Baggage. 
BAGGAGE  CAR, 

contributory  negligence  in  passenger  riding  in,  2958,  2959. 

passenger  riding  in,  2959. 

liability  to  passenger  injured  while  riding  in,  3336. 

BAGGAGE  CHECK, 

as  evidence  of  delivery  of  baggage  to  carrier,  3429. 

BAGGAGE— DELIVERY  TO  AND  REDELIVERY  BY  THE  CARRIER, 

necessity  of  proving  that  the  baggage  came  into  the  custody  of  the 
carrier,  3428. 

delivery  of  check  to  passenger  is  prima  facie  evidence  of  delivery, 
3429. 

check  not  only  evidence,  "checking"  or  "booking"  not  indispensa- 
ble, 3430. 

what  acts  constitute  delivery  to  carrier,  3431. 

what  acts  do  not  constitute  delivery  to  carrier,  3432. 

duty  of  carrier  to  afford  facilities  for  redelivery  and  storage  of 
baggage  at  destination,  3433. 

what  is  a  reasonable  time  for  the  removal  of  baggage,  3434. 

carrier  responsible  for  delivery  of  baggage  to  the  wrong  person, 
3435. 

carrier  responsible  until  delivery  of  baggage  to  passenger,  3436. 

what  will  constitute  such  a  delivery  to  passenger,  3437. 

what  deemed  an  arrival  at  destination  for  purpose  of  such  delivery, 
3438. 

BAGGAGE  MASTER, 

allowing  passenger  to  ride  in  baggage  car,  2961. 

BAGGAGE  ROOM, 

duty  to  provide  safe  passage  to  and  from,  2709. 

BAILEE  FOR  HIRE, 

when  carrier  oaly  liable  as,  3447. 

See  Baggage. 
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BERTHS, 

duty  of  sleeping  car  company  to  furnish  to  persons  applying  for 
same,  3611. 

rights  of  passengers  on  vessels  to,  3662. 

statute  regulating  arrangement,  etc.,  on  steam  vessels,  3701. 
BICYCLES, 

as  baggage,  3421. 
BOARDING  STREET  CARS, 

See  Negligence  in  Boabdinq  Street  Cabs. 
BRAKE, 

injuries  caused  by  sudden  releasing  of,  3489. 

injuries  by  that  on  street  car,  3575. 
BRAKEMAN, 

when  deemed  to  be  acting  within  scope  of  employment,  3176. 

liability  for  assaults  by,  3187. 

scope  of  authority  in  ejecting  passengers,  3198. 

authority  of  to  expel  trespassers,  3305,  3306. 
BROKEN  RAIL, 

liability  for  derailment  of  train  caused  by,  2811. 
BROKERS, 

tickets  purchased  from,  2590. 
BULLETINS, 

of  approach  of  trains,  2556. 
BURDEN  OP  PROOF, 

to  show  that  person  is  not  passenger,  2675. 

to  rebut  presumption  arising  from  happening  of  an  accident,  2720. 

in  actions  for  loss  of  baggage,  3466. 

on  street  railway  passenger  who  is  injured,  3530. 
•        See  Evidence. 
BY-LAWS, 

carriers  regulations  compared  to,  3110. 

C 
CABIN  PASSENGERS, 

rights  of  those  on  vessel,  3659,  3660. 

CABOOSE, 

requiring  stockmen  to  ride  in,  2911,  2912,  3158. 
contributory  negligence  in  riding  in,  2964. 

CARE, 

when  carrier  must  use  highest  degree  of,  2724,  2725. 
degree  of  varying  with  situation  of  passenger,  2737. 
due  to  passengers  on  freight  trains,  2901,  2902. 
due  passenger  riding  on  engine,  2944. 
in  crossing  tracks  to  board  train,  2989. 
duty  of  passenger  to  exercise,  3058. 
carrier  owes  ordinary  care  to  trespasser,  3303. 
See  Degree  of  Cabe  Required  op  Carrier  of  Passengers;  Exteaob- 

DiNART  Care. 
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CARRIER, 

tests  of  vehicles  and  roadway,  2786. 

when  not  liable  for  carrying  passenger  beyond  station,  2898,  2899. 
passenger  following  directions  of  servant  of,  2931. 
see  llabilitt  for  injubies  to  passengers  on  connecting  lines;  policb 
Duties  of  the  Caeeiee;  Reqdxations  of  the  Caeeiee;  When  Relation 
op  Carrier  and  Passenger  Subsists. 

CARRIER  OP  GOODS, 

responsibility  for  baggage  that  of,  3399. 

CARRIER  OF  PASSENGERS, 
See  Common  Carriee  of  Passengees;  Malicious  Torts  Committed  Upon 

Passengees. 

CARRIERS  OP  PASSENGERS  BY  WATER, 

shipowners  and  masters  are  common  carriers,  3643. 

bound  to  receive  and  carry  passengers  to  and  from  foreign  coun- 
tries, 3644. 

who  is  a  passenger  for  hire  by  water,  3645. 

persons  merely  invited  or  permitted  on  board  not  passengers,  3646. 

soldier  transported  by  government  not  a  passenger,  3647. 

bartender  leasing  bar  is  a  passenger,  3648. 

when  master  of  vessel  may  refuse  to  receive  passengers,  3649. 

when  master  may  expel  passengers  from  his  vessel,  3650. 

must  convey  passenger  to  destination  agreed  upon,  3651,  3652. 

effect  of  quarantine  regulations  on,  3653. 

must  take  passenger  by  agreed  route,  3654. 

payment  of  passage  money,  3655. 

when  passage  money  may  be  recovered  back,  3656. 

construction  of  contracts  for  carriage  of  passengers  by  water,  3657, 

duty  as  to  accommodation  and  treatment  of  passengers,  3658. 

rights  of  cabin  passengers,  3659,  3660. 

passengers  entitled  to  respectful  and  proper  treatment  from  mas- 
ter, officers  and  crew,  3661. 

rights  of  passengers  inter  sese  to  berths  on  steamboats,  3662. 

seamen  no  right  to  sacrifice  passengers  to  save  themselves,  3663. 

authority  of  master  of  vessel  over  passengers,  3664. 

duty  to  provide  safe  means  for  boarding  and  disembarking,  366b, 
3666. 

duty  to  warn  passengers  of  danger  in  embarking  and  disembark- 
ing, 3667. 

right  of  passenger  to  safe  mode  of  going  ashore  at  places  other 
than  his  destination,  3668. 

responsibility  in  respect  to  passenger's  baggage,  3669. 

baggage  unaccompanied  by  passenger  treated  as  freight,  3670. 

contracts  limiting  liability  of  carrier  in  respect  of  baggage,  3671. 

lien  of  carrier  upon  such  baggage  for  passage  money,  3672. 

non-liability  for  baggage  remaining  in  custody  of  passenger,  3673. 

what  constitutes  baggage,  3674. 

duty  of  passenger  to  claim  baggage  on  arriving  at  port  of  destina- 
tion, 3675. 
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CARRIERS  OF  PASSENGERS  BY  WATER— Continued, 
limitations  of  liability,  3676. 
jurisdiction  of  courts  of  admiralty  over  contracts  for  carriage  of 

passengers  by  sea,  3677. 
parties  to  actions  in  case  of  injuries  to  passengers  from  collisions 

of  vessels,  3678. 
liability  to  passengers  as  between  owner  and  charterer,  3679. 
question  of  liability  where  passenger  is  pushed  overboard  by  other 

passenger,  3680. 
non-liability  for  malpractice  of  ship's  physician,  3681. 
injuries  through  failure  to  furnish  passengers  with  seats,  3682. 
presumption  of  negligence  in  case  of  injuries  to  passenger,  3683. 
injuries  through  defects  in  carrier's  vessel,  3684. 
accidents  where  the  carrier  was  exonerated,  3685. 
right  of  person  injured  to  lien  on  vessel,  3686. 
liability  of  owner  of  tugboat  for  injury  to  young  children  coming 

on  board,  3687. 
injury  to  passenger  through  vessel  striking  wharf  with  violence, 

3688. 
right  of  passengers  to'  salvage,  3689. 
See  Statutes  Regulating  Caeriees  of  Passenqbes  by  Watee. 
CARRYING  PASSENGER  BEYOND  DESTINATION, 
liability  for,  2890,  2891. 
as  a  breach  of  contract  or  as  a  tort,  2892. 
what  damages  recoverable,  2893. 
contributory  negligence  of  the  passenger,  2894. 
duty  of  conductor  where  passenger  has  been  carried  beyond  station, 

2895. 
examples  of  injuries  of  this  kind,  2896. 
limitations  of  the  rule,  2897. 
cases  where  carrier  will  be  exonerated,  2898. 
carrier  not  liable  for  injuries  resulting. from  mistakes  of  passenger 

himself,  2899. 

See  Duty  to  Caeey  According  to  Conteact. 

CARS, 

care  where  passenger  transported  in  other  than  passenger  cars, 

2750. 
Injuries  caused  from  overloading,  2822. 
injuries  by  shunting  against  passenger  cars,  2826. 
Injuries  caused  by  ice  on,  2829. 
duty  to  heat,  2833. 
duty  to  light,  2834. 

stockmen  injured  while  walking  on  top  of,  2913. 
negligence  to  ride  on  top  of,  2965. 
when  negligence  to  stand  in  aisle  of,  2967. 
passing  from  one  to  another  while  train  is  in  motion,  2965. 
negligence  in  boarding  by  improper  methods,  2994. 
attempt  to  board  while  doors  are  locked,  3003. 
negligence  in  crawling  between  those  of  freight  train,  3049. 
posting  rules  and  regulations  in,  3112. 
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CARS — Continued, 

ejecting  colored  passengers  from,  3128. 

injuries  to  children  from  climbing  upon,  3311. 

right  to  eject  hoys  from  for  stealing  rides,  3312. 

status  of  passengers  in  "through  car,"  3371. 

liability  where  one  company  is  bailee  of  another  company's  cars, 

3391. 
duty  of  street  railway  carrier  with  .reference  to,  3477. 
duty  to  protect  alighting  passengers  from  those  on  parallel  tracks, 
3527,  3528. 

See  Railway  Cab. 
CATTLE  TRAINS, 

See  Stockmen  on  Cattle  Teains. 
CHAIR  CAR, 

requiring  extra  fare  for  seat  in,  3220. 
See  Parlor  Car. 
CHANGE, 

when  conductor  not  required  to  make,  3212. 

duty  of  street  car  company  to  make  in  collecting  fares,  3550. 

CHECK  FOR  BAGGAGE, 

See  Baggage  Check. 
CHILD, 

imputed  negligence  where  it  is  injured,  3075. 

death,  imputed  negligence,  3077. 

illustrative  cases  where  negligence  imputed  to,  3078,  3079. 

ejecting  passenger  for  non-payment  of  fare  of,  3214. 

duty  of  carrier  to  trespassing  children,  3310. 

injuries  to  from  climbing  upon  cars,  3311. 

frightening  or  forcing  off  street  cars  while  in  motion,  3534. 

CIVIL  RIGHTS  LAW, 

as  affecting  classification  of  passengers  according  to  color,  3123. 

COLLISIONS, 

injuries  caused  by,  2823,  2824. 
between  trains  of  different  roads,  2825. 
trains  on  same  road,  2823,  2824. 

COLLISIONS  AND  DERAILMENTS  OF  STREET  CARS, 

between  street  railway  cars  and  other  cars  at  grade  crossings,  3502. 

between  street  cars  and  steam  railway  trains,  3503. 

with  cars  of  same  company  on  same  track,  3504. 

between  street  cars  and  vehicles  on  the  street,  3505. 

illustrative  cases,  3506. 

questions  of  evidence  in  actions  growing  out  of,  3507. 

injuries  from  the  derailment  of  street  cars,  3508. 

COLLISIONS  OF  VESSELS, 

parties  to  actions  growing  out  of,  3679. 

COLOR, 

classification  of  passengers  on  ground  of,  3121. 
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COLORED  PERSONS, 

rights  of  as  passengers,  2574. 
COLORED  PASSENGERS, 

duty  to  protect,  3098. 

providing  separate  place  for,  3122. 

entitled  to  equal  accommodation,  3125. 

what  are  equal  accommodations  for,  3126. 

ejecting  from  waiting-rooms  or  cars  set  apart  for  white  passen- 
gers, 3128. 

ejecting  from  sleeping  cars,  3240. 
COMBUSTIBLE  MATERIALS, 

statutes  regulating  carriage  of  by  vessels,  3708. 
COMMON  CARRIERS, 

sleeping  car  companies  are  not,  3605. 

shipowners  and  masters  are,  3643. 
COMMON  CARRIERS  OP  GOODS, 

nature  of  duties,  2538. 
COMMON  CARRIERS  OF  PASSENGERS, 

who  are,  2535. 

who  are  not,  2537. 

distinguished  from  private  or  special  carriers,  2536. 

trains  carrying  goods  as  well  as  passengers,  2538. 

receivers  operating  roads  as,  2539. 

See  Cabbieks  of  Passengers. 
COMMUTATION  TICKETS, 

limitations  in,  2603. 

rights  under,  2616. 

special  contract  printed  on,  2625. 
CONCURRENT  NEGLIGENCE, 

liatility  for,  2779. 

of  two  carriers,  2780. 

how  affects  liability  of  carrier,  3496, 

effect  of  where  street  railway  passenger  injured,  3560. 

CONDITIONS, 

assent  of  passenger  to  those  in  ticket,  2626. 
waiver  of  those  in  ticket,  2628,  2629. 

CONDUCTOR, 

duty  where  passenger  on  wrong  train,  2564. 
effect  of  mistakes  of,  2569,  2570. 
whether  bound  by  ticket,  2585. 
allowing  person  to  ride  on  freight  train,  2667. 
effect  of  his  promising  to  assist  passenger,  2847. 
duty  to  know  who  he  has  on  board,  2863. 
duty  of  where  passenger  carried  beyond  station,  2895. 
passenger  following  directions  of,  2931. 
passenger  leaping  from  train  under  advice  of,  2932. 
allowing  passengers  to  ride  in  baggage  or  express  car,  2961. 
duty  of  as  to  protecting  passengers,  3089. 
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CONDUCTOR— Continued, 

wrongfully  taking  up  ticket,  rights  of  passenger,  3146. 

when  deemed  to  be  acting  within  scope  of  his  employment,  3175. 

when  within  scope  of  employment  in  ejecting  passenger,  3197. 

refusing  to   make  change  where  passenger  tenders  unreasonable 
amount,  3212. 

liability  where  he  gives  erroneous  ticket  and  next  conductor  ejects 
passenger,  3223. 

when  person  he  permits  to  ride  is  a  trespasser,  3320. 

status  of  person  riding  by  invitation,  courtesy  or  permission  of, 
3321,  3322. 

operating  street  cars  without,  3552. 

obstructing  view  in  street  car,  3556. 

contributory  negligence  of  passenger  assaulted  by,  3559. 
CONDUCTOR  OP  STREET  CAR, 

negligence  of,  3490. 
CONNECTING  LINES, 

tickets  over,  2592. 

how  affected  by  limitations  in  tickets,  2605. 

when  last  carrier  held  liable,  3366. 
See  Initial  Cabeiee;  Liability  fob  Injueies  to  Passengees  on  Connect- 

iNQ  Lines. 
CONSIDERATION, 

for  contract  limiting  liability  of  carrier,  3335-3337. 

CONSTITUTIONAL  LAW, 

requiring  interstate  trains  to  stop,  2566. 

statute  requiring  train  to  stop  for  certain  time,  2868. 

CONSTRUCTION  COMPANY, 

liability  where  railroad  is  operated  by,  3393. 
injury  where  street  railway  operated  by,  3495. 

CONTAGIOUS  DISEASES, 

liability  of  carriers  for  communicating,  2835. 
right  to  expel  passengers  afflicted  with,  3235. 

CONTRACT. 

breach  of  in  carrying  passenger  beyond  station,  2892. 

limiting  liability  to  stockmen,  2910. 

requiring  stockmen  to  ride  in  caboose,  2911,  2912. 

breach  of  in  expelling  passenger,  3202. 

ejected  passenger  may  sue  for  breach  of,  3262,  3263. 

to  carry  beyond  own  line  not  ultra  vires,  3350. 

right  to  make  with  connecting  carriers,  3351. 

with  passenger  against  liability  for  defaults  of  connecting  carrier, 

3353. 
in  what  sense  passage  ticket  is  evidence  of,  3355. 
through  ticket  as  distinct  contract  with  each  carrier,  3359. 
employing  another  company  to  carry  out  that  with  passengers,  3381. 
to  carry  passenger  includes  baggage,  3398. 
limiting  liability  of  carrier  for  loss  of  baggage,  3455,  3456. 
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CONTRACT— OojitmMed, 

nature  of  that  between  passenger  and  sleeping  car  company,  3610. 
construction  of  those  for  carriage  of  passengers  by  water,  3657. 
limiting  liability  of  carrier  by  water  for  passenger's  baggage,  3671. 
See  Duty  to  Caeet  According  to  Contract;  Limiting  Liability  foe  Loss 

or  Baggage. 
CONTRACT  FOR  CARRIAGE, 

See  Tickets. 

CONTRACT  LIMITING  LIABILITY  FOR  INJURIES  TO  PASSENGERS, 

carrier  can  not  stipulate  against  the  consequences  of  his  own 
negligence,  3326. 

state  of  the  English  law  on  this  subject,  3327. 

whether  this  rule  applies  to  gratuitous  passengers,  3328. 

opposing  views  on  question,  3329. 

rule  where  passenger  is  guilty  of  fraud,  3330. 

doctrine  that  stipulation  does  not  extend  to  negligence  of  the  com- 
pany, 3331. 

doctrine  that  it  extends  to  injuries  from  whatever  cause,  except 
fraud  or  willful  misconduct,  3332. 

view  that  carrier  is  not  released  from  liability  for  gross  negli- 
gence, 3333. 

when  contract  deemed  to  have  received  assent  of  passenger,  3334. 

abatement  of  fare  as  a  consideration  for  such  stipulations,  3335. 

releasing  carrier  from  liability  in  consideration  of  being  allowed 
to  ride  in  the  baggage  car,  3336. 

effect  of  such  a  contract  of  the  passenger  riding  in  a  drawing-room 
car,  3337. 

validity  of  such  stipulations  in  the  case  of  a  person  riding  on 
drover's  pass,  3338. 

doctrine  that  stockman  is  a  gratuitous  passenger,  and  that  such  a 
stipulation  with  him  is  valid,  3339. 

validity  of  those  with  respect  to  express  messengers,  3340. 

validity  of  those  with  respect  to  mail  agents,  3341. 

validity  of  those  with  respect  to  the  servants  of  sleeping  car  com- 
pany whose  cars  are  handled  by  the  railroad,  3342. 

validity  of  those  with  respect  to  news  agents,  3343. 

right  of  a  circus  proprietor  to  contract  away  the  lives  of  his  em- 
ployes, 3344. 

CONTRACTOR, 

negligence  of  imputed  to  the  carrier,  2804. 
liability  for  negligence  of,  2805. 

CONTRIBUTORY  NEGLIGENCE, 

effect  of  that  of  passenger,  2741. 
alighting  from  train  while  in  motion,  2878,  2879. 
where  passenger  carried  beyond  station,  2894. 
of  passenger  on  freight  train,  2907. 
of  stockmen,  2919,  2963. 

not  bar  to  action  for  assault  or  ejection  from  train,  2939. 
in  leaning  out  of  windows,  2972-2974. 
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CONTRIBUTORY  NEGLIGENCE— Conimtteti, 

in  alighting  where  there  is  no  platform,  3044. 
negligence  does  not  excuse,  3058. 
of  carrier  and  stranger,  3073. 

where  passenger  fails  to  interfere  with  his  own  carrier,  3v80. 
no  defense  to  willful  or  wanton  injuries,  3316. 
of  passenger  on  sleeping  car  as  to  loss  of  property,  3620. 
See  Imputed  Negligence. 

CONTRIBUTORY  NEGLIGENCE  IN  ALIGHTING  FROM  STREET  CAR. 
injuries  to  passengers  in  alighting  from  street  cars,  3589. 
duty  of  street  car  passenger  to  give  notice  of  his   intention   to 

alight,  3590. 
passengers  need  not  remain  seated  until  street  car  is  stopped,  3591. 
sudden  starting  of  car  while  the  passenger  is  alighting,  3592. 
when  passenger  may  assume  that  the  car  has  slowed  up  or  stopped 

to  enable  him  to  alight,  3593. 
alighting  from  street  car  while  in  motion,  3594. 
circumstances  under  which  the  act  is  deemed  negligent,  3595. 
alighting  between  parallel  tracks,  3596. 
alighting  at  dangerous  and  improper  places,  3597. 
getting  on  and  off  street  car  by  front  platform,  3598. 
duty  of  female  passenger  to  gather  up  her  dress  before  attempting 

to  alight,  3599. 
various  questions  as  to,  3600,  3601. 

CONTRIBUTORY  NEGLIGENCE  IN  BOARDING  STREET  CAR, 
general  doctrine,  3563. 
walking  between  tracks  in  transferring  from  one  car  to  another. 

3564. 
attempting  to  board  street  cars  while  in  motion,  3565. 
when  not  negligence  to  attempt  to  board  moving  street  car,  3566. 
what  attempts  to  board  street  cars  while  in  motion  have  been  held 

negligence  per  se,  3567. 
attempting  to  board  street  car  by  front  platform,  3568. 
boarding  street  car  from  side  on  which  there  is  a  parallel  tracks 

3569. 

CONTRIBUTORY  NEGLIGENCE  OF  PASSENGER— GENERALLY, 

doctrine  of  contributory  negligence  applied  to  injuries  to  passen- 
gers, 2922. 

application  of  doctrine  of  Davies  v.  Mann,  2923. 

whether  a  substantive  defense  which  must  be  pleaded  and  proved, 
2924. 

when  inference  of  arises  out  of  plaintiff's  own  testimony,  2925. 

must  contribute  materially  and  directly  to  the  injury,  2926. 

passenger  acting  erroneously  under  impulse  of  sudden  fear,  2927. 

illustrative  cases  of,  2928. 

cases  where  rule  does  not  apply,  2929. 

how  far  passenger  entitled  to  presume  that  carrier  has  done  his 
duty,  2930. 

following  directions  of  carrier's  servants..  2931. 
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CONTRIBUTORY  NEGLIGENCE  OP  PASSENGER— GENERALLY— Oo«. 

leaping  from  railway  train  under  advice  or  order  of  conductor  or 
trainmen,  2932. 

circumstances  where  passengers  not  excused  in  obeying  such  ad- 
vice, 2933. 

contributory  negligence  of  passengers  under  disabilities,  2934. 

contributory  negligence  of  intoxicated  passenger,  2935. 

contributory  negligence   of  trespassers,   2936. 

instances  where  contributory  negligence  was  imputed,  2937. 

instances  where  contributory  negligence  not  imputed,  2938. 

no  bar  to  an  action  for  an  assault  or  ejection  from  the  train,  2939. 

passenger  injured  travelling  on  Sunday,  2940. 

his  right  to  assume  that  premises  are  safe,  3057. 

negligence  of  carrier  does  not  absolve  passenger  from  duty  of  ex- 
ercising care,  3058. 

passenger  getting  hurt  on  carrier's  ground,  3059. 

no  defense  that  some  other  provided  way  was  safe,  3060. 

effect  of  knowledge  on  part  of  passenger  that  premises  are  unsafe, 
3061. 

passenger  standing  in  dangerous  place  not  on  carrier's  vehicle,  3062. 

instances  where  contributory  negligence  was  imputed  to  passenger, 
3063,  3064. 
See  Negligence  in  Boarding  Caeeieb's  Vehicle;  Alighting  at  Improper 
OR  Dangerous  Place;   Negligence  in  Alighting  from  Carrier's  Ve- 
hicle; Riding  in  Improper  Place,  Position  ok  Manner. 

CONTRIBUTORY  NEGLIGENCE  OP  STREET  RAILWAY  PASSENGERS, 
general  rule  as  to,  3557. 
passenger  acting  erroneously  in  apprehension  of  sudden  danger, 

3558. 
contributory  negligence  of  passenger  assaulted  by  conductor,  3559. 
concurrent  negligence  of  passenger  and  company,  3560. 
riding  upon  street  car  platform,  3572. 
riding  upon  front  platform  of  a  street  car,  3573,  3574. 
riding  on  front  platform  and  injured  by  the  handling  of  the  brake, 

3576. 
riding  on  rear  platform  of  street  car,  3577. 
riding  on  side  step  or  running  board  of  street  car,  3578,  3579. 
when  imputed  to  passenger  riding  on  side  step  or  running  board, 

3580. 
riding  with  arm  out  of  street  car  window,  3581. 
putting  head  out  of  street  car  window,  3582. 
riding  in  various  dangerous  positions  on  street  car,  3583. 
when  imputed  to  passenger  riding  in  unsafe  positions,  3584. 
boarding  and  riding  upon  overcrowded  car,  3585. 
instructions  on  question  of,  3586. 

CORPORATE  BY-LAWS, 

regulations  of  carrier  compared  to,  3110. 

CORPORATIONS, 

liability  for  malicious  torts  of  servants,  3163. 
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CORPSE, 

duty  to  receive  and  carry,  2549. 
COUPON  TICKETS, 

rights  under,  2616. 
COURT, 

See  QxTESTioN  of  Law. 
CROWDED  CARS, 

passenger  riding  on  steps  or  platform  of,  2949,  2950,  2951. 
CROWDS, 

duty  to  protect  passengers  from  injury  by,  2706a. 

responsibility  for  injuries  caused  by  surging  of,  3095. 
CUSTODIAN, 

when  negligence  of  imputed  to  child,  3076. 
CUSTOM, 

how  effects  duty  to  run  trains,  2554. 

effect  of  on  regulations  of  carrier,  3116. 

D 
DAMAGES, 

remote  damages  not  allowed,  2782. 

passenger  obeying  invitation  to  alight,  2884. 

recoverable  where  passenger  carried  beyond  station,  2893,  2897. 

when  denied  for  injuries  received  in  leaping  from  moving  train, 

3029. 
where  colored  passengers  refused  equal  accommodations,  3127. 
where  passenger  resists  expulsion,  3203. 
in  actions  for  loss  of  baggage,  3469,  3470. 

See  Measuke  of  Damages. 
DAMAGES  FOR  WRONGS  TO  PASSENGERS, 

acts  subsequent  to  expulsion  as  affecting  damages,  3285. 
instances  where  damages  held  not  too  remote,  3286. 
instances  where  damages  held  too  remote,  3287. 
for  humiliation,  mortification,  mental  suffering,  nervous  shock,  par- 
oxysms, etc.,  3288. 
other  elements  of  damages  for  unlawful  ejections,  3289. 
when  the  carrier  liable  for  exemplary  damages,  3290. 
exemplary  damages  for  unlawful  ejections,  3291-3293. 
when  exemplary  damages  not  given  for  unlawful  ejections,  3294. 
what  acts  of  ratification  will  justify  exemplary  damages,  3295. 
instructions  as  to  damages,  3296. 
quantum  of  damages  awarded  in  cases  of  expulsion  of  passengers, 

3297. 
subsequent  satisfaction  of  damages,  3298. 
DANGER, 

duty  to  warn  passengers  of,  2843. 
duty  to  warn  stockmen  of,  2917. 
leaping  from  train  to  avoid  impending,  3025. 
duty  to  trespasser  after  discovering  that  he  is  in,  3315. 
effect  where  person  acts  erroneously  in  apprehension  of,  3558. 
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HANGEK— Continued, 

duty  of  stage  and  hackney  proprietors  to  warn  passengers  of,  3634. 

is  not  negligence  for  passenger  to  jump  to  avoid,  3640. 

duty  to  warn  passengers  on  vessels  of,  3667. 
DANGEROUS  PASSENGERS, 

duty  to  control  or  expel,  3087. 
DANGEROUS  PLACE, 

passenger  leaving  seat  and  going  into,  2945. 

ejecting  drunlien  passenger  at,  3246,  3247. 

negligence  in  alighting  at,  3041,  3042. 

ejecting  passenger  at,  3245. 

liability  for  stopping  street  car  in,  3525. 

contributory  negligence  for  street  railway  passenger  to  alight  at, 
3597. 

See  Alighting  at  Improper  oe  Dangerous  Place. 
DANGEROUS  POSITION, 

passenger  assuming  in  obedience  to  order  of  carrier's  servant,  2981. 

negligence  for  passenger  to  assume,  2982. 

See  Riding  in  Improper  Place,  Position  or  Manner. 
DANGEROUS  WAY, 

effect  where  passenger  attempts  to  board  train  by,  2990. 
DEATH, 

liability  of  street  railway  company  for  causing,  3498. 
DECREPIT  PERSONS, 

duty  of  carriers  to,  2735,  2736. 
DEFAULT  OF  CONNECTING  CARRIERS, 

first  carrier  not  liable  for  unless  there  is  special  contract,  3352. 
DEFECTIVE  APPLIANCES, 

injuring  passengers  while  alighting,  2885. 
DEFECTS, 

liability  for  latent  ones,  2789. 

injuries  through  those  in  carrier's  vessel,  3684. 
See  Latent  Defects. 
DEFENDANTS, 

joinder  of  in  action  by  ejected  passenger,  3264. 
DEFENSE, 

contributory  negligence  of  passenger,  2741. 

contributory  negligence,  2924. 
DEFINITION, 

of  common  carrier,  2535. 

of  trespasser,  3319. 

of  baggage,  3414-3425. 
DEGREE  OF  CARE, 

which  carrier  of  passengers  must  use,  2724-2729. 

instructions  as  to,  2742,  2743. 

as  to  vehicles  and  roadway,  2785; 

required  in  making  inspections,  2793. 

required  of  company  furnishing  motive  power,  2808. 
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DEGREE  OP  CARE— Continued, 

required  of  carrier  of  passengers,  2818-2820. 

in  allowing  passenger  to  alight,  2862. 

required  of  passenger  in  alighting,  3010. 

required  in  guarding  passengers  from  assaults,  3085. 

regulation  releasing  carrier  from  high  degree  of,  3119. 

in  expelling  trespasser  from  carrier's  vehicle,  3304. 

required  of  street  railway  carriers,  3475. 

DEGREE  OF  CARE  REQUIRED  OF  CARRIERS  OF  PASSENGERS, 

grounds  on  which  liability  rests,  2720. 

carriers  not  liable  as  insurers,  2721. 

carriers  bound  to  use  extraordinary  care,  2722,  2723. 

bound  to  use  highest  practicable  degree  of  care,  2724,  2725. 

bound  to  use  the  utmost  skill,  diligence,  care  and  foresight,  2726, 
2727. 

not  bound  to  use  the  "utmost  degree  of  care"  of  which  men  are 
capable,  2728. 

bound  to  use  the  highest  degree  of  care  of  very  cautious  persons, 
2729. 

strict  diligence  and  high  degree  of  care,  2730. 

statute  fixing  degree  of  care,  2731. 

liability  for  slight  negligence,  2732. 

when  liable  for  slightest  negligence,  2733. 

carrier  liable  even  when  proximate  cause  is  negligence  of  third 
person,  2734. 

to  whom  measure  of  care  is  due,  2735. 

feeble,  sick,  aged,  decrepit  and  intoxicated  persons,  2735. 

duty  of  care  toward  feeble  and  helpless  passengers,  2736. 

duty  varies  with  situation  of  passenger,  2737. 

greater  care  required  in  favor  of  passengers  under  disabilities,  2738. 

duty  of  care  illustrated  in  case  of  a  lunatic,  2739. 

care  of  intoxicated  passenger,  2740. 

rule  of  diligence  does  not  exclude  defense  of  contributory  negli- 
gence, 2741. 

instructions  on  the  question,  2742,  2743. 

modern  English  rule  of  reasonable  care,  2744,  2745. 

American  expressions  of  rule  of  ordinary  care,  2746,  2747. 

doctrine  that  the  rule  of  extraordinary  care  applies  only  to  the 
carrier's  means  of  transit,  2748. 

circumstances  under  which  carrier  is  bound  only  to  ordinary  care 
toward  the  passenger,  2749. 

care  required  where  passengers  are  transported  in  other  than  pas- 
senger cars,  2750. 

how  question  of  care  affected  by  statute,  2751. 

DEPOT, 

rights  of  persons  at  attending  passengers,  2658. 
care  in  moving  trains  in,  2701. 
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DEPOT  GROUNDS, 

idlers  and  spectators  on,  2670. 
parts  that  must  be  kept  safe,  2682. 
who  entitled  to  use,  2685,  2686. 

See  DnTY  op  Caeeiee  as  to  Stations  and  Appeoaches. 
DERAILMENT  OF  STREET  CARS, 
injuries  caused  by,  3508. 

DERAILMENT  OF  TRAIN, 

presumption  of  negligence  from,  2809,  2810. 

liability  for  that  caused  by  broken  rail,  2811. 

by  breaking  of  wheel  through  secret  defect,  2812. 

by  giving  way  of  track,  2813. 

evidence  in  cases  of  injuries  by,  2814. 

from  causes  other  than  defective  roadway  and  defective  vehicle, 
2838. 
DESTINATION, 

carrying  passenger  beyond,  2558-2562. 

right  of  passenger  to  stop  short  of,  2596. 

status  of  person  carried  beyond,  2662. 

ejection  of  passengers  carried  beyond,  3231. 

when  baggage  deemed  to  have  arrived  at,  3438. 

duty  of  sleeping  car  company  to  awaken  guest  before  reaching,  3614. 

DILIGENCE, 

See  Caeb;  Deoeee  of  Caee. 

DISABILITIES, 

as  affecting  degree  of  care  due  passengers,  2738. 
contributory  negligence  of  passengers  under,  2934. 

DISABLED  PERSON, 

as  passenger,  2543. 

DISCRIMINATION, 

carrier  not  to  make,  2548. 

DISEASED  PERSON, 

as  passenger,  2543. 

DISORDERLY  CONDUCT, 
arrest  for,  3281. 

DISORDERLY  PASSENGERS, 

duty  to  control  or  expel,  3087. 
right  to  expel,  3236,  3237. 

DOGS, 

as  baggage,  3423. 

DOORS  OF  CARS, 

injuries  caused  by  opening  and  shutting,  2977. 
passenger's  hand  crushed  in  jamb  of,  2978. 
passenger  alighting  from  wrong  one,  3035. 

DRAWING-ROOM  CAR, 

contract  limiting  liability  to  passenger  riding  in,  3337. 
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DRIVER  OF  STAGECOACH, 

duty  as  to  providing,  3629. 

duty  of  proprietor  where  he  becomes  ill,  3630. 
DRIVER  OF  STREET  CAR, 

liability  for  negligence  of,  3486,  3487. 

care  and  vigilance  exacted  of,  3631,  3632. 
DROVER, 

limiting  liability  to,  3338. 

See  Stockmen  on  Cattle  Trains. 
DRUNKEN  PASSENGERS, 

duty  to  expel  or  control,  3087; 

right  to  expel,  3092,  3234. 

ejecting  at  Improper  place,  3246,  3247. 

DRUNKEN  PERSONS, 

excluding  from  platforms  of  street  cars,  3131. 

injuring  third  person  after  being  improperly  ejected,  3248. 
DUTY, 

presumption  that  carrier  does,  2930. 

extent  of  to  trespassers  on  carrier's  vehicle,  3302. 
DUTY  OP  CARRIER  AS  TO  STATIONS  AND  APPROACHES, 

general  statement  of  duty,  2678. 

not  insurer,  but  liable  for  reasonable  care  only,  2679,  2680. 

when  carrier  bound  to  use  extraordinary  care,  2681. 

to  what  portions  of  carrier's  grounds  duty  extends,  2682. 

extends  to  providing  safe  waiting-rooms  for  passengers,  2683. 

duty  as  to  toilet  rooms,  2684. 

to  whom  duty  extends,  2685. 

extends  to  all  persons  lawfully  there  on  business  with  the  carrier, 
2686. 

does  not  extend  to  mere  idlers  and  spectators,  2687. 

extends  to  providing  safe  platforms,  2688,  2690. 

duty  to  keep  platforms,  approaches  thereto,  and  stations  lighted  at 
night,  2691. 

instances  of  negligence  in  failing  to  light  premises,  2692-2694. 

cases  of  defective  platforms  where  carrier  was  exonerated,  2695. 

care  of  platform  maintained  jointly  by  two  companies,  2696. 

right  of  passenger  to  assume  that  platform  is  safe,  2697. 

duty  as  to  safe  passage-ways,  2699,  2700. 

extends  to  care  in  moving  trains  so  as  not  to  injure  passengers, 
2701. 

providing  safe  means  of  ingress  to  carrier's  vehicle,  2702. 

safe  means  of  alighting  from  carrier's  vehicle,  2703. 

safe  means  of  egress  from  vehicle,  2704. 

duty  to  protect  alighting  passengers  from  being  struck  by  other 
trains,  2705. 

duty  to  provide  servants  to  guide  and  direct  passengers,  2706. 

duty  to  control  crowds  and  prevent  injury  to  passengers,  2706a. 

duty  to  provide  safe  passage  to  and  from  mail  cars,  2707. 

duty  as  to  safe  passage  to  and  from  refreshment  rooms,  2708. 
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DUTY  OP  CARRIER  AS  TO  STATIONS  AND  APPROACHES— Continued, 
safe  passageways  to  and  from  baggage  rooms,  2709. 
safe  passage  to  and  from  telegraph  office,  2710. 
passenger  injured  by  throwing  mail  sack  from  moving  trains,  2711. 
duty  of  street  railway  company,  2712. 
as  to  passengers  on  elevated  railways,  2713. 
as  to  passengers  on  freight  trains,  2714. 
duty  of  providing  safe  wharves  by  carriers  by  water,  2715. 
injuries   to   waiting   passengers   through    carelessness   of   carrier's 

servants,  2716. 
DUTY  OP  CARRIER  TO  WARN  AND  ASSIST  PASSENGERS, 
duty  to  warn  passengers  of  danger,  2843. 
duty  to  warn  passengers  against  taking  wrong  route,  2844. 
in  getting  on  and  off  and  in  finding  seats,  2845,  2846. 
'where  conductor  or  a  trainman  promises  assistance,  2847. 
instances  of  negligence,  2848. 
rule  as  to  trespassers  on  cars,  2849. 
injuries  in  consequence  of  erroneous  warnings,  advice,  etc.,  2850, 

2851. 
injuries  in  consequence  of  assistance  of  trainmen,  2852. 
DUTY  TO  APPORD  OPPORTUNITY  TO  ALIGHT  PROM  TRAIN, 

See  Alighting  from  Train. 
DUTY  TO  CARRY  ACCORDING  TO  CONTRACT, 
obligation  to  follow  contract,  2551. 
effect  of  published  advertisements?  2552. 
duty  to  run  trains  on  schedule  time,  2553. 
duty  to  run  trains  according  to  established  custom,  2554. 
duty  to  give  information  to  passengers,  2555. 
statute  requiring  bulletins  of  trains  to  be  posted  construed,  2556. 
duty  to  carry  on  train  for  which  ticket  is  purchased,  2557. 
carrying  passenger  beyond  destination,  2558. 

measure  of  damages  for  carrying  passenger  beyond  station,  2559. 
carrying  passenger  beyond  station  where  station  is  called  and  train 

stops,  2560. 
where  train  does  not  stop  at  station  called  for  by  ticket,  2561. 
duty  of  passenger  to  make  inquiry  as  to  whether  train  stops  at 

station,  2562. 
where  passenger  boards  train  which  does  not  stop  at  his  station, 

2563,  2564. 
duty  to  stop  train  after  ticket  for  particular  station  is  taken  up, 

2565. 
constitutionality  of  statute  requiring  interstate  trains  to  stop,  2566. 
duty  to  stop  at  other  points  than  regular  stations,  2567. 
passenger  acting  on  erroneous  information  given  by  ticket  agent, 

2568,  2569. 
effect  of  mistakes  of  train  conductor,  2570. 

passenger  acting  on  information  given  by  inferior  employSs,  2571. 
right  of  passenger  to  a  seat,  2572. 
right  to  a  seat  in  a  parlor  car,  2573. 
right  of  colored  persons  to  be  carried  according  to  contract,  2574. 
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DUTY  TO  CARRY  ACCORDING  TO  CONTRACT— Coniimtted, 
statutory  fares  and  overcharges,  2575. 
measure  of  damages  for  refusing  to  discharge,  2576. 
question  of  procedure  where  passenger  carried  beyond  destination, 
2577. 
DUTY  TO  ENABLE  PASSENGER  TO  BOARD   TRAIN  AND  BECOME 
SEATED, 
allowing  reasonable  time  for  passenger  to  get  aboard  train,  2854, 

2855. 
negligence  of  passenger  in  boarding  train  while  in  motion,  2856. 
allowing  time  to  enable  passengers  to  become  seated,  2857. 
failing  to  provide  passengers  with  seats,  2858. 
DUTY  TO  RECEIVE  AND  CARRY, 

See  Obligation  to  Receive  and  Cakey. 

E 

EJECTION  OF  PASSENGER, 

contributory  negligence  not  bar  to  action  for,  2939. 

unlawful  ejection  actionable  per  se,  3195. 

question  as  to  whether  servant  of  carrier  acted  within  the  scope  of 

his  employment  in  ejecting  a  passenger,  3196. 
when  the  conductor  deemed  to  be  acting  within  the  scope  of  his 

employment,  3197. 
authority  of  railway  brakemen,  3198. 
what  other  railway  employes  have  and  have  not  implied  authority 

to  expel,  3199. 
what  amounts  to  such  as  to  give  right  of  action,  3200. 
doctrine  that  passenger  must  submit  to  the  illegal  demand  to  avoid 

expulsion,  3201. 
when  passenger  can  not  recover  for  tort  in  expelling  him,  but  only 

for  the  breach  of  the  contract,  3202. 
passenger   resisting   expulsion   and   then   recovering   damages   for 

injuries  in  overcoming  his  resistance,  3203,  3204. 
circumstances  justifying,  3208. 
for  refusing  to  pay  fare,  3209. 

when  rightfully  ejected  for  refusing  to  pay  fare,  3210. 
when  passenger  wrongfully  expelled  for  refusing  to  pay  fare,  3211. 
passenger  tendering  unreasonable  sum  and  requiring  conductor  to 

make  change,  3212. 
where  time  limit  on  ticket  has  expired,  3213. 
for  non-payment  of  fare  of  child,  3214. 
where  another  passenger  tenders  the  proper  fare,  3215. 
refusing  either  to  exhibit  ticket  or  pay  fare,  3216. 
where  passenger  has  lost  his  ticket,  3217. 
for  refusing  to  pay  extra  fare  on  train  for  not  purchasing  ticket, 

3218,  3219. 
ejecting  passenger  from  parlor  or  chair  car  who  refuses  to  pay  addi- 
tional fare,  3220. 
tendering  fare  after  train  stopped,  3221. 

1071 


INDEX  TO  VOLUME  THREE. 

[References  are  to  Sections.} 
EJECTION  OF  PASSENGER— Continued, 

for  failure  to  have  return-trip  ticket  stamped,  3222. 

rule  where  one  conductor  gives  the  passenger  an  erroneous  transfer 
ticket  which  the  next  conductor  refuses  to  honor,  3223. 

for  refusing  to  pay  fare  where  ticket  has  been  wrongfully  taken  up, 
3224. 

caused  by  mistake  of  ticket  agent,  3225. 

those  who  claim  right  to  stop  at  intermediate  places,  3226. 

ejection  of  persons  from  freight  trains,  3227. 

passenger  who  has  got  upon  wrong  train,  3228,  3229. 

because  train  does  not  stop  at  place  called  for  by  passenger's  ticket, 
3230. 

those  who  have  been  carried  beyond  their  destination,  3231. 

drunken,  sick  or  insane  passengers,  3234. 

removal  of  sick  passengers  and  those  affected  with  contagious  dis- 
eases, 3235. 

disorderly  passengers,  3236. 

what  disorderly  conduct  will  and  will  not  justify  expulsion,  3237. 

for  refusing  to  pay  fare  until  seated,  3238. 

for  refusing  to  obey  reasonable  rules  of  carrier,  3239. 

ejecting  negroes  from  sleeping  cars,  3240. 

expelling  persons  from  carrier's  station,  waiting-rooms,  etc.,  3241. 

procedure  in  actions  for,  3262-3269. 

acts  subsequent  to  as  affecting  damages,  3285. 

elements  of  damages  in  cases  of  unlawful,  3289. 

from  street  car,  3535. 
See  Damages;  Time,  Place  and  Mannee  of  Ejecting  Passengers. 
ELECTRIC  CARS, 

degree  of  care  required  in  operating,  3478. 
ELECTRIC  RAILWAY, 

alighting  inside  turn-loop  of,  3052. 
ELEVATED  RAILWAYS, 

duty  of  in  operating  trains,  2836. 

duty  to  passengers  of,  2713. 
ELEVATED  TRAIN, 

negligence  in  attempting  to  board  while  in  motion,  3004. 
EMIGRANT  PASSENGERS, 

duty  of  owners  of  vessels  to,  3714. 
EMPLOYER  AND  EMPLOYE, 

See  Master  and  Servant. 
EMPLOYES, 

passenger  acting  upon  information  given  by,  2571. 

T/hen  servants  and  when  passengers,  2654,  2655. 

inviting  person  to  ride  on  freight  train,  2668. 

providing  to  guide  and  direct  passengers,  2706. 

presumption  arising  from  accident  caused  by,  2760. 

passenger  following  directions  of,  2931. 

Inviting  passenger  to  ride  in  dangerous  place,  2962. 

ordering  passenger  to  assume  dangerous  position,  2981. 
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EMPLOYES— ConfiwMed, 

leaping  from  train  under  advice  or  commands  of,  3027. 

passenger  disobeying  in  alighting  from  trains,  3034. 

duty  to  protect  passengers  from  assaults  by,  3101. 

liability  for  insults  of,  3185,  3186. 

liability  for  negligence  of,  3382. 

assaults  by  upon  street  railway  passengers,  3537. 

EMPLOYES  OF  STREET  RAILWAY  COMPANY, 

duty  as  to  conduct  of,  3481. 
EMPLOYMENT, 

See  Scope  of  Employment. 
ENGINE, 

stockmen  riding  on,  2918. 

passenger  riding  on,  2943. 

care  due  passenger  riding  on,  2944. 

striking  passenger  alighting  on  another  track,  3050. 

ENGINEER  OF  VESSEL, 

liability  of  under  statute,  3704. 

EQUAL  ACCOMMODATIONS, 

colored  passengers  entitled  to,  3125. 

what  are  for  colored  passengers,  3126,  3127. 

EQUIPMENT, 

duty  of  stage  and  hackney  proprietors  as  to,  3627. 

EVIDENCE, 

ticket  as,  2582. 

to  rebut  presumption  of  negligence,  2771,  2772,  2774,  2807. 
in  cases  of  injuries  by  derailment  of  train,  2814. 
in  actions  by  ejected  passengers,  3266. 
of  passenger's  contract  with  initial  carrier,  3354. 
of  contract,  in  what  sense  passage  ticket  is,  3355. 
to  prove  loss  of  baggage  by  connecting  carrier,  3363,  3364. 
of  delivery  of  baggage  to  carrier,  3429,  3430. 
in  actions  growing  out  of  collisions  of  street  cars,  3507. 
in  actions  against  street  railway  companies,  3544. 
of  negligence,  mere  loss  of  baggage  is  not,  3608. 
See  BxTKDEN  of  Pkoof;  Presumption;  Presumption  of  Neqliqenck  from 
Happening  of  Accident. 

EVIDENCE  OF  NEGLIGENCE, 

what  injuries  to  passenger  on  freight  train  are,  2906. 
jumping  from  moving  train  prima  facie,  3014. 

EXCESS  BAGGAGE, 

liability  for,  3409. 

EXCESSIVE  FORCE, 

liability  of  carrier  where  servant  uses,  3181. 
liability  for  using  in  ejecting  passenger,  3253. 
carrier's  servants  using  in  self-defense,  3254. 
in  expelling  passenger,  question  for  jury,  3257. 
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EXCESSIVE  SPEED, 

injuries  caused  by,  2827. 
EXCURSION  TICKETS, 

rights  of  holder  of,  2591. 
EXCURSION  TRAINS, 

liability  for  loss  of  baggage  carried  on,  3461. 
EXEMPLARY  DAMAGES, 

for  ejecting  passenger  where  he  has  lost  his  ticket,  3217. 

when  allowed  where  passenger  ejected,  3290-3293. 

when  not  given  for  expulsion  of  passengers,  3294. 

ratification  of  acts  may  justify,  3295. 

EXHIBITION  OP  TICKET, 

requiring  on  part  of  passenger,  3142. 
EXPRESS  CAR, 

passenger  riding  in,  2958,  2959. 

contributory  negligence  in  riding  in,  2958,  2959. 
EXPRESS  MESSENGERS, 

whether  regarded  passengers,  2651,  2652. 

contract  as  to  liability  to,  3340. 
EXPULSION  OF  PASSENGER, 

for  refusal  to  pay  fare,  3147. 

See  Ejection  of  Passengeb. 
EXTRA  BAGGAGE, 

responsibility  for,  3409. 
EXTRA  FARE, 

where  passenger  has  no  ticket,  2608,  2609. 

when  passenger  compelled  to  pay,  2613. 

requiring  passenger  without  ticket  to  pay,  3141. 

ejecting  passenger  who  refuses  to  pay,  3218. 

when  refusal  to  pay  no  ground  for  ejecting  passenger,  3219. 

ejecting  passenger  from  parlor  or  chair  car  for  refusing  to  pay,  3220. 

tendering  after  train  stops,  3221. 
EXTRAORDINARY  CARE, 

when  carrier  must  use  as  to  stations  and  grounds,  2681. 

carriers  of  passengers  bound  to  use,  2722,  2723. 

applies  only  to  means  of  transit,  2748. 

See  Degbee  op  Caee. 
EXTRAORDINARY  STORMS, 

liability  for  washouts  caused  by,  2798. 

liability  for  accidents  caused  by,  2800. 

F 
FALSE  ARRESTS, 

See  LiABiLiTT  FOE  Aebests  op  Passengers. 
PARE, 

effect  of  refusing  to  pay,  2545. 
duty  to  charge  same  as  to  all  persons,  2548. 
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FARE — Continued, 

statute  regulating,  2575. 

actions  to  recover,  2618. 

payment  as  affecting  status  of  passenger,  2642,  2643,  2644. 

payment  as  affecting  status  of  passenger  on  street  car,  2645. 

expulsion  of  passenger  who  refuses  to  pay,  3147. 

penalty  for  riding  without  paying,  3148. 

ejecting  passenger  for  refusing  to  pay,  3209,  3210. 

when  passenger  may  be  ejected  for  refusing  to  pay,  3210. 

cases  where  passenger  wrongfully  ejected  for,  3211. 

effect  where  passenger  tenders  an  unreasonable  amount,  3212. 

ejecting  passenger  for  not  paying  child's,  3214. 

effect  where  other  passenger  tenders,  3215. 

ejecting  passenger  for  refusing  to  pay,  3216. 

refusing  to  pay  where  ticket  has  been  wrongfully  taken  up,  3224. 

refusing  to  pay  until  seated,  3238. 

abatement  of  as  consideration  for  contract  limiting  liability,  3335. 

lien  of  carrier  upon  passenger's  baggage  for,  3412. 

paid  by  another  passenger,  baggage  in  such  case,  3425. 

duty  of  street  car  company  to  make  change  in  collecting,  3550. 
See  ExTEA  Faee;  Regxilations  as  to  Tickets  and  Fakes. 
FEAR, 

leaping  from  train  under  impulse  of,  3026. 
See  Sudden  Feab. 
FEEBLE  PERSONS, 

duty  of  carrier  to,  2735,  2736. 
FEMALE  PASSENGERS, 

duty  to  protect  from  insult,  obscenity,  wanton  approach,  etc.,  3086, 

duty  of  to  gather  up  her  dress  in  alighting  from  street  car,  3599. 

FERRYBOAT, 

passenger  injured  in  disembarking  from,  3037. 

FIREMAN, 

when  person  lie  permits  to  ride  is  a  trespasser,  3320. 

FIRES, 

providing  means  to  extinguish  those  on  vessels,  3702. 

FOOTBOARD  OF  STREET  CAR, 

contributory  negligence  in  riding  on,  2957. 

FORCE, 

See  Excessive  Fobce. 
FOREIGN  COUNTRIES, 

duty  of  carrier  by  water  to  carry  passengers  to  and  from,  3644. 

FRAUD, 

tickets  procured  through,  2630. 

person  procuring  passage  by  is  a  trespasser,  3323. 

effect  where  passenger  is  guilty  of,  3330. 

effect  on  contract  against  liability  for  negligence,  3332. 

FREIGHT  TRAINS, 

who  deemed  passengers  on,  2666,  2667. 
duty  to  passengers  on,  2714. 
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FREIGHT  TRAINS— Continued, 

not  same  duty  in  regard  to  as  to  passenger  trains,  2905. 
negligence  in  crawling  between  cars  of,  3049. 
excluding  passengers  from,  3153. 
rights  of  persons  carried  on  as  passengers,  3154. 
right  of  person  who  is  negligently  injured  on,  3157. 
ejection  of  persons  from,  3227. 
See  Passenqeks  on  Freight  Tkains;  Regulations  as  to  Passengebs  on 
Feeioht  and  Stock  Tbains. 
FROST, 

liability  for  accidents  caused  by,  2801.* 

G 
GAMBLERS, 

duty  to  expel  from  train,  3090. 

responsibility  to  passengers  for  losses  at  hands  of,  3091. 
GATE  KEEPER, 

requiring  passenger  to  exhibit  ticket  to,  3143. 
GOODS, 

responsibility  for  baggage  that  of  carrier  of  goods,  3399. 
GRADE  CROSSINGS, 

collisions  at,  3502. 
GRATUITOUS  BAGGAGE, 

responsibility  for,  3410. 

GRATUITOUS  PASSENGERS, 

contracting  with  against  liability  for  negligence,  3328. 
when  stockman  held  to  be,  3339. 
injuries  to  those  on  street  cars,  3492. 

GRIPMAN  ON  STREET  CAR, 

liability  for  negligence  of,  3486,  3487. 
GROSS  NEGLIGENCE, 

contract  limiting  liability  does  not  release  from,  3333, 
GUARDIAN, 

when  negligence  of  imputed  to  child,  3076. 

H 
HACKMEN, 

right  to  exclude  from  carrier's  premises,  3130. 

HACKNEY  PROPRIETORS, 

See  Stage  and  Hackney  Peopeietoes. 
HAND  CARS, 

status  of  person  riding  on,  2672. 
HEAT, 

duty  to  provide  in  cars,  2833. 

HELPLESS  PASSENGERS, 
duty  of  carrier  to,  2736. 
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HOLDER  OF  TICKET, 

identification  of,  2607. 
HORSES, 

duty  of  street  railway  companies  in  selecting,  3480. 
HOTEL  MANAGERS, 

right  of  carrier  to  exclude  from  premises,  3129. 
HUMILIATION, 

damages  for  where  passenger,  ejected  from  train,  3288. 

I 

ICE, 

injuries  by  that  on  platform  of  cars,  2829. 
IDENTIFICATION, 

requiring  on  part  of  holder  of  ticket,  3148. 
IDLERS, 

status  of  when  on  carrier's  premises,  2670. 

duty  to  those  at  stations,  2687. 

right  to  exclude  from  carrier's  premises,  3130. 
ILLEGAL  DEMAND, 

when  passenger  must  submit  to  to  avoid  expulsion,  3201. 
ILLEGIBLE  TICKETS, 

rights  under,  2614. 
ILLUSTRATIVE  CASES, 

of  presumption  arising  from  happening  of  an  accident,  2761,  2762. 

of  remote  damages,  2783. 

of  liability  for  injuries  caused  by  operation  of  train,  2839. 

where  passenger  carried  beyond  station,  2896. 

of  passenger  acting  under  sudden  fear,  2928. 

where  contributory  negligence  imputed  to  passenger,  2937,  3063. 

where  contributory  negligence  not  imputed  to  passenger,  2938,  3064. 

negligence  in  boarding  trains,  2996. 

where  attempt  to  board  moving  train  is  negligence,  3000. 

of  negligence  in  leaping  from  moving  train,  3012,  3013. 

of  duty  of  passenger  carried  beyond  his  station,  3020. 

of  starting  train  while  passenger  is  alighting,  3024. 

of  contributory  negligence  in  leaping  from  trains  under  advice  of 
carrier's  servants,  3028. 

where  contributory  negligence  in  leaping  from  moving  train  a  ques- 
tion for  jury,  3030. 

of  imputed  negligence,  3074,  3078. 

of  liability  for  assaults  and  insults,  3188,  3189. 

of  when  passenger  may  be  ejected,  3208. 

remote  damages  for  ejection  of  passengers,  3286,  3287. 

of  injuries  to  trespassers  for  which  carrier  not  liable,  3313. 

where  carrier  has  been  held  liable  for  injuries  to  trespassers,  3314. 

of  who  are  trespassers,  3319. 

of  liability  under  through  ticket,  3360. 

of  what  is  and  what  is  not  baggage,  3414-3425. 
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ILLUSTRATIVE  CASES— Continued, 

where  carrier  liable  for  baggage  exclusively  In  control  of  carrier, 

3444. 
where  baggage  not  deemed  to  be  in  exclusive  control  of  the  carrier, 

3446. 
collisions  of  street  cars,  3506. 

IMPENDING  PERIL, 

leaping  from  train  to  avoid,  3025. 

IMPROPER  PLACE, 

negligence  to  alight  at,  3041. 
ejecting  passenger  at,  3245. 

See  Alighting  at  Impeopee  ob  Dangeeous  Place;   Riding  in  Impeopeb 
Place,  Position  oe  Mannee. 
IMPROVEMENTS, 

duty  as  to  adoption  of,  2787. 

IMPUTED  NEGLIGENCE, 

negligence  of  manufacturer  or  contractor  imputed  to  carrier,  2804. 

to  passenger,  2937. 

when  there  is  none,  2938. 

when  negligence  not  imputed  to  passenger,  2938. 

where  persons  injured  by  door  of  car,  2979. 

in  alighting  where  there  is  no  platform,  3044. 

when  negligence  imputed  to  passenger  and  when  not,  3063,  3064. 

where  street  car  passenger  rides  in  unsafe  position,  3584. 

IMPUTED  NEGLIGENCE  OP  PASSENGER, 

doctrine  of  Thorogood  v.  Bryan,  3067. 

doctrine  limited  and  doubted,  3068-3071. 

American  cases  denying  Thorogood  v.  Bryan,  3071,  3072. 

carrier  liable  where  his  negligence  concurs  with  that  of  a  stranger, 
3073. 

illustrative  cases  on  the  doctrine,  3074. 

doctrine  where  person  injured  is  a  child  or  person  of  unsound  mind, 
3075. 

doctrine  that  negligence  of  the  parent,  custodian  or  guardian  not 
imputable  to  the  child  or  insane  person,  3076. 

in  case  of  children  and  lunatics  where  action  is  for  damages  result- 
ing in  death,  3077. 

in  case  of  death  of  lunatic,  3078. 

cases  illustrating  rule  in  cases  of  children  and  lunatics,  3079. 

contributory  negligence  of  passenger  in  failing  to  interfere  with  his 
own  carrier,  3080. 

INCORPORATED  CARRIERS, 

not  bound  to  carry  beyond  their  own  lines,  3349. 
INDECENCY, 

expulsion  of  passenger  guilty  of,  3092. 

INDEPENDENT  CONTRACTORS, 

when  carrier  responsible  for  negligence  of,  3392. 
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INP'IRM  PASSENGER, 

duty  to,  2865. 
INFORMATION, 

duty  to  give  to  passengers,  2555. 

effect  where  erroneous  given  to  passenger,  2568-2570. 
INITIAL  CARRIER, 

when  not  exonerated  by  private  agreement  between  connecting  car- 
riers, 3357. 

responsibility  for  representations  of,  3362. 
INJURIES, 

as  prima  facie  evidence  of  negligence,  2906. 

received  by  passenger  in  resisting  expulsion,  3203. 

INJURIES  TO  PASSENGERS, 
See  Contracts  Limiting  Liability  fob  Injuries  to  Passengers;   Con- 
tributory   Negligence   of   Passengers;    Liability   fob    Injuries   to 
Passengers  on  Connecting  Lines. 

INJURIES  TO  STOCKMEN, 

See  Stockmen  on  Cattle  Trains. 
INNKEEPERS, 

sleeping  car  companies  are  not,  3605. 

INSANE  PASSENGER, 

duty  to  protect  passengers  against,  3096. 

right  to  expel,  3234. 
INSANE  PERSON, 

imputing  negligence  to,  3076. 

INSPECTION  OP  HULLS, 

statute  requires,  3706. 
INSPECTIONS, 

care  demanded  in  making,  2793. 

necessity  of  a  question  for  jury,  2794. 

how  to  submit  question  of  to  jury,  2795. 

requiring  inspection  of  steam  vessels,  3700. 

INSTRUCTION, 

as  to  degree  of  care  required  of  carrier,  2742,  2743. 

as  to  liability  for  injuries  caused  by  storms,  2800. 

as  to  duty  to  stop  for  passenger  to  alight,  2867. 

in  cases  where  passengers  injured  in  alighting  from  moving  trains, 

3039. 
in  actions  by  ejected  passengers,  3267-3269. 
as  to  damages  where  passenger  ejected  from  train,  3296. 
where  passengers  alighting  from  street  cars  are  injured,  3531. 
in  street  railway  injury  cases,  3547,  3548. 
on  question  of  contributory  negligence  of  street  railway  passengers, 

3586. 
as  to  duty  of  driver  of  stagecoach,  3633. 

INSULTING  MANNER, 

liability  for  expelling  passenger  by,  3255. 
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INSULTS, 

duty  to  protect  passengers  from,  3083. 

duty  to  protect  female  passengers  from,  3086. 

liability  of  carrier  for,  3185. 

See  AssATXLTS  rrpoN  and  Instjlts  to  Passbngeks. 
INSURER, 

company  is  not  as  to  stations  and  approaches,  2679. 

carriers  of  passengers  not  liable  as,  2721. 
INTEREST, 

whether  allowable  on  damages  for  loss  of  baggage,  3471. 

INTERMEDIATE  STATIONS, 

right  of  passengers  to  stop  at,  3226. 

INTERPRETATION, 

of  regulations  of  carrier,  3138. 

INTERSTATE  PASSENGERS, 

whether  carrier  may  classify  on  ground  of  color,  3122. 

INTERSTATE  TRAINS, 

requiring  them  to  stop  at  certain  stations,  2566. 

INTOXICATED  PASSENGER, 

degree  of  care  owing  to,  2740. 

contributory  negligence  of,  2935. 

See  Dkunken  Passengeb. 
INTOXICATED  PERSON, 

duty  of  carrier  to,  2735,  2736. 

whether  carrier  bound  to  receive  and  carry,  2542. 

INVITATION, 

to  ride  in  dangerous  place,  effect  of,  2962. 

status  of  person  riding  by  that  of  conductor,  3321,  3322. 

of  passenger  to  alight,  2880,  2881. 

INVITATION  TO  ALIGHT, 
what  constitutes,  2883. 
damages  where  passenger  obeys,  2884. 


J 
See  Sudden  Jolt. 


JARS  AND  JOLTS, 

JEWELRY, 

as  baggage,  3419. 

JOINT  LIABILITY, 

when  two  carriers  jointly  liable,  2781. 

JOINT  UNDERTAKING, 

effect  of  between  carriers,  3369. 

JURISDICTION, 

in  cases  limiting  liability  of  carriers  by  water,  3713. 
of  admiralty  courts  over  contracts  for  carriage  of  passengers  by 
water,  3677. 
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JURY, 

presumption  takes  question  of  negligence  to,  2773. 

necessity  of  inspection  a  question  for,  2794. 

how  question  as  to  inspection  submitted  to,  2795. 

question  for  as  to  negligence  in  operating  train,  2841. 

when  negligence  in  assuming  dangerous  position  a  question  for, 

2983. 
negligence  in  jumping  from  moving  train  question  for,  3014. 
when  contributory  negligence  in  leaping  from  moving  train  a  ques- 
tion for,  3030. 
whether  carrier  has  performed  police  duty  a  question  for,  3102. 
questions  for  in  connection  with  ejection  of  passengers,  3257. 
See  Instkuctions. 

K 

KNOWLEDGE, 

passenger's  that  carrier's  premises  are  unsafe,  3061. 
of  carrier's  regulations,  effect  of,  3111. 
See  Notice. 

L 

LATENT  DEFECTS, 

liability  for  injuries  caused  by,  2789. 

what  ones  actionable  and  what  ones  not,  2803. 

derailment  caused  by,  liability  for,  2812. 

liability  of  stage  and  hackney  proprietors  for,  3627. 

breaking  of  wheel  or  axle  through,  3628. 
LATEST  IMPROVEMENTS, 

obligation  to  adopt,  2787. 

LAW, 

See  Question  of  Law. 

LEAPING  FROM  TRAIN, 

See  Moving  Teain. 

LEASE, 

how  language  of  affects  liability,  3388. 

LEASED  LINE, 

liability  to  passenger  in  case  of,  3384. 

LESSEE, 

liability  of  lessor  for  negligence  of,  3385. 
liability  of,  3389. 

LESSOR, 

when  liable  for  negligence  of  lessee,  3385. 

not  liable  where  lease  is  authorized  by  law,  3386. 
I.IABILITY    FOR    INJURIES    TO    PASSENGERS    ON    CONNECTING 

LINES, 

English  doctrine  as  to  liability  of  connecting  carriers,  3348. 
incorporated  carriers  not  bound  to  carry  beyond  their  own  line, 

3349. 
contracts  to  carry  beyond  own  line  not  ultra  vires,  3350. 
carriers  may  make  contracts  with  connecting  carriers,  3351. 
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LIABILITY    FOR    INJURIES    TO    PASSENGERS    ON    CONNECTING 
LINES — Continued, 

carrier  not  liable  for  losses  or  defaults  beyond  his  own  line  in  the 

absence  of  special  contract,  3352. 
carrier  may  stipulate  with  passenger  against  liability  for  defaults 

of  connecting  lines,  3353. 
evidence  of  passenger's  assent  to  stipulation  against  liability,  3354. 
in  what  sense  a  passage  ticket  is  evidence  of  such  a  contract,  3355. 
doctrine  that  through  ticket  or  contract  makes  the  carrier  liable  for 

defaults  of  connecting  lines,  3356. 
first  carrier  not  exonerated  by  private  agreement  among  connect- 
ing carriers  that  each  shall  be  responsible  for  his  own  defaults 

only,  3357. 
knowledge  of  passenger  of  the  distinct  ownership  of  the  connecting 

lines  irrelevant,  3358. 
view  that  a  through  ticket  is  a  distinct  contract  with  each  carrier, 

3359,  3360. 
carrier  doing  injury  liable,  when,  3361. 
responsibility  of  connecting  carrier  for  representations  of  carrier 

selling  the  ticket,  3362. 
necessity  of  showing  that  passenger's  baggage  came  into  the  hands 

of  the  carrier  who  is  sued,  3363,  3364,  3365. 
when  the  last  carrier  is  held  responsible,  3366. 
whether  a  transfer  company  is  the  last  carrier  or  agent  of  the  last 

carrier,  3367. 
cases  depending  upon  special  circumstances,  3368. 
where  there  is  a  partnership  or  joint  undertaking  between  two  or 

more  carriers,  3369. 
new  contract  not  proved  by  a  re-checking  of  baggage,  3370. 
status  of  passenger  in  a  "through  car,"  3371. 

LIABILITY  IN  RESPECT  TO  PASSENGER'S  BAGGAGE, 

contract  to  carry  passenger  includes  baggage,  3398. 

measure  of  responsibility  for  baggage  is  that  of  common  carrier  of 
goods,  3399. 

distinction  between  measure  ,of  responsibility  for  personal  safety 
of  passenger  and  for  bis  baggage,  3400. 

measure  of  responsibility  in  respect  of  articles  not  properly  bag- 
gage, 3401. 

carrier  liable  when  notified  of  the  nature  of  the  articles,  although 
not  baggage,  3402,  3403. 

right  of  carrier  to  demand  information  as  to  contents  of  passenger's 
trunk,  3404. 

duty  of  passenger  with  respect  to  his  baggage  during  transit,  3405. 

carrier  liable  for  acts  of  what  agents  in  respect  to  baggage,  3406. 

when  carrier  exonerated  because  his  agent  acts  outside  the  line  of 
his  authority,  3407. 

baggage  not  carried  on  same  train  or  vessel  with  passenger,  3408. 

extra  or  excess  baggage,  3409. 

baggage  of  a  gratuitous  passenger,  3410. 

statutes  limiting  liability  for  passenger's  baggage,  3411. 
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LIABILITY  OF  CARRIER  FOR  ARRESTS  OF  PASSENGERS, 

liability  for  arrests  made  by  carrier's  servants,  3272. 

arrests  of  intending  passengers  made  before  the  transit  has  com- 
menced, 3273. 

arrests  made  by  officers  of  the  law  and  railway  agents  possessing 
constabulary  powers,  3274. 

rule  of  respondeat  superior  mistakenly  applied  in  such  cases,  3275. 

liability  for  false  arrests  made  either  before  or  after  transit  com- 
mences, 3276. 

what  officers  have  and  have  not  implied  authority  to  make  arrests, 
3277. 

instigating  officers  to  make  arrests,  3278. 

liability  for  permitting  unlawful  arrests  of  passengers,  3279. 

arrest  without  warrant,  3280. 

arrest  for  disorderly  conduct,  3281. 

LIABILITY  WHERE  ONE  CARRIER  USES  ANOTHER'S  MEANS  OF 
TRANSPORTATION. 

carrier  liable  who  uses  another's  means  of  transportation,  3375. 

chargeable  with  negligence  of  such  carrier,  3376. 

illustrative  cases,  3377,  3378. 

rule  under  statutes,  3379. 

circumstances  under  which  several  railroad  companies  may  be 
liable  to  passengers,  3880. 

employing  another  carrier  to  carry  out  its  contracts  with  its  pas- 
sengers, 3381,  3382. 

liability  of  company  over  whose  road  the  other  company  has  running 
powers,  3383. 

right  of  action  against  such  companies  outside  of  statutes,  3384. 

liability  of  a  railroad  company  for  injuries  to  passengers  through 
the  negligence  of  its  lessee,  3385. 

lessor  not  liable  where  the  lease  is  authorized  by  law,  3386. 

liability  of  lessor  company  where  the  statute  authorizing  such  lease 
reserves  such  liability,  3387. 

how  question  influenced  by  language  of  the  lease,  3388. 

liability  of  lessee  company,  3389. 

liability  of  receivers  of  railways,  3390. 

where  one  company  is  exclusive  bailee  of  the  cars  of  another  com- 
pany, 3391. 

negligence  of  independent  contractors,  3392. 

liability  where  a  railroad  is  operated  by  a  construction  company, 
3393. 

illustrative  cases  of  such  liability,  3394. 

LICENSE, 

carrying  passengers  on  vessel  without,  3705. 

LICENSEES, 

duty  of  carrier  to,  3309. 

when  persons  on  vessels  are,  3646. 
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LIEN, 

of  carrier  upon  baggage  for  passenger's  fare,  3412. 

of  carrier  on  baggage  for  passage  money,  3672. 

when  injured  party  has  on  carrier's  vessel,  3686. 
LIGHTS, 

duty  to  provide  at  stations  at  night,  2691. 

negligence  in  failing  to  place  on  premises,  2692,  2694. 

duty  to  provide  in  cars,  2834. 
LIMITED  TICKETS, 

extensions  of,  2606. 
LIMITING  LIABILITY, 

contracts  for  in  case  of  stockmen,  2910. 
LIMITING  LIABILITY  FOR  INJURIES  TO  PASSENGERS, 

See  CoNTKAOTS  Limiting  Liability  fob  Injuries  to  Passengers. 
LIMITING  LIABILITY  FOR  LOSS  OF  BAGGAGE, 

contracts  for,  3455. 

forms  of   contracts  deemed  to   have  received  passenger's  assent, 
3456. 

effect  of  notice  limiting  carrier's  liability  for  passenger's  baggage, 
3457. 

different  views  of  subject,  3458. 

what  notice  will  be  sufficient  to  affect  the  passenger,  3459,  3460. 

in  case  of  excursion  trains,  3461. 

notice  and  reasonableness  of  regulations  as  to  checking,  custody, 
carriage,  etc.,  of  baggage,  3462. 

LINE  OF  DUTY, 

See  Scope  of  Employment. 
LIVE  STOCK, 

LOCOMOTIVE, 

LOST  BAGGAGE, 


See  Stockmen  on  Cattle  Trains. 

See  Engines. 

See  Baggage. 


LOST  TICKET, 

rights  of  passenger  in  case  of,  3145. 

how  affects  rights  of  passenger,  3217. 
LUNATIC, 

degree  of  care  carrier  owes  to,  2739. 

Imputing  negligence  to,  3077. 

illustrative  cases  where  negligence  imputed  to,  3078,  3079. 
LURCHING  OF  CAR, 

injuries  caused  by,  2830. 

M 
MACHINERY  AND  APPLIANCES, 

duty  as  to  adoption  of,  2787,  2788. 

See  Appliances. 
MAIL  AGENTS, 

as  passengers,  2649. 
contracts  limiting  liability  to,  3341. 
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MAIL  CARS, 

duty  to  provide  safe  passage  to  and  from,  2707. 
MAIL  SACKS. 

passengers  injured  by  those  thrown  from  trains,  2711. 
MALICE, 

in  expelling  passenger,  question  for  jury,  3257. 
MALICIOUS  TORTS  COMMITTED  UPON  PASSENGERS, 

general  doctrine  as  to  liability  of  master  for  malicious  torts  of  his 

servant,  3162-3166. 
liability  of  carrier  for  tortious  acts  of  servants,  3167. 
public  policy  involved,  3167. 
carrier  may  be  innocent,  3168. 

enough  that  servant  acts  within  scope  of  his  employment,  3168. 
liability  where  servant  violates  his  duty  to  carrier,  3168. 
carrier  obliged  to  transport  pa-ssenger  in  safety  and  defend  himself 

against  unauthorized  trespasses,  3169. 
authority  of  agent  to  bring  himself  within  relation  of  carrier  to 

person  injured,  3170. 
liability  where  servant  steps  outside  the  line  of  his  duty,  3171. 
liability  on  ground  of  respondeat  superior,  3172,  3173. 
cases  holding  master  liable  where  servant  acts  within  scope  of  his 

employment,  although  willfully  and  wantonly,  3174. 
when  railway  train  conductor  deemed  to  be  acting  within  scope  of 

his  employment,  3175. 
when  railway  brakemen  are  within  the  scope  of  their  employment, 

3176. 
when  other  servants  are  within  the  scope  of  their  employment, 

3177,  3178,  3179. 
when  carrier  will  be  excused,  3180. 

liability  of  carrier  where  servant,  in  doing  a  lawful  act  toward  a 
passenger,  uses  excessive  force,  3181. 
See  Assaults  upon  and  Insults  to  Passengers;  Ejection  or  Passen- 
GEEs;  T.TARTT.TTv  OF  Careiee  foe  Aeeests  of  Passengees. 

MALPRACTICE, 

liability  for  that  of  ship's  physician,  3681. 

MANUFACTURER, 

negligence  of  imputed  to  the  carrier,  2804.    / 
liability  for  negligence  of,  2805. 
responsibility  for  slight  negligence  of,  2806. 

MASTER  AND  SERVANT, 

liability  of  master  for  the  malicious  torts  of  the  servant,  3162. 
doctrine  of  respondeat  superior,  3172,  3173. 
what  will  excuse  master  for  servant's  malicious  acts,  3180. 
liability  where  servant  uses  excessive  force  toward  passenger,  318L 

MASTER  OF  VESSEL, 

as  common  carrier,  3643. 

when  may  refuse  passengers,  3649. 

when  may  expel  passengers,  3650. 

duty  of  as  to  treatment  of  passengers,  3661. 
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MASTER  OP  VESSKh— Continued, 

authority  of  over  passengers,  3664. 

safe  means  for  disembarking  passengers  to  be  provided  by,  3665, 

3666. 
liability  of  under  statute,  3704. 

MEANS  OF  TRANSPORTATION, 

See  Liability  Where  One  Caeeieb  Uses  Another's  Means  of  Tbans- 

POETATION. 

MEASURE  OP  DAMAGES, 

carrying  passenger  beyond  destination,  2559. 

for  refusal  to  carry  according  to  contract,  2576. 

where  passenger  expelled  from  train,  3297. 

in  actions  for  loss  of  baggage,  3469. 
See  Damages. 
MENTAL  SUPPERING, 

damages  for  where  passenger  ejected  from  train,  3288. 
MILEAGE  BOOKS, 

regulations  as  to,  3149. 
MISTAKE, 

liability  for  that  of  ticket  agent,  2587. 

right  of  person  on  train  by,  2673. 

passenger  alighting  from  moving  train  through,  3031. 

ejection  of  passenger  caused  by  that  of  ticket  agent,  3225. 
MOB, 

liability  for  taking  on  passenger  pursued  by,  3097. 
MONEY, 

when  baggage,  3418. 

extent  of  liability  of  sleeping  car  company  for  loss  of,  3615, 

when  deemed  in  custody  of  passenger  on  sleeping  car,  3619. 
MOTIVE  POWER, 

degree  of  care  required  of  company  furnishing,  2808. 
MOTORMAN  OP  STREET  CAR, 

negligence  of,  3486-3488. 
MOVING  STREET  CAR, 

ejecting  adult  person  from,  3535. 

negligence  in  attempting  to  board,  3565,  3566. 

negligence  in  alighting  from,  3594,  3595. 
MOVING  TRAIN, 

negligence  in  attempting  to  board,  2856. 

not  negligence  per  se  to  attempt  to  board,  2995. 

not  negligence  to  assist  another  to  board,  2997. 

when  attempt  to  board  is  negligence,  2998,  2999,  3000. 

when  negligence  to  leap  from,  3011,  3012,  3015. 

negligence  of  women  in  alighting  from,  3016. 

alighting  from  where  passenger  is  carried  beyond  his  station,  3018. 

leaping  from  under  advice  or  commands  of  carrier's  servants,  3027. 

cases  where  damages  have  been  denied  for  injuries  received  in 
leaping  from,  3029. 
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MOVING  "VRAl-N— Continued. 

passenger  alighting  from  througli  mistake,  3031. 
alighting  from  in  disregard  of  servant's  warnings,  3034. 
negligence  in  alighting  from,  3047. 
prohibiting  passengers  from  boarding,  3133. 
right  to  eject  passengers  from,  3252. 


N 
NEGLIGENCE, 

in  failing  to  light  premises,  2692. 

as  to  premises,  illustrations,  2698. 

when  carrier  liable  for  slight,  2732,  2733. 

must  be  proximate  cause  of  injury,  2778. 

in  expelling  passenger  question  for  jury,  3257. 

when  liable  for  in  expelling  trespassers,  3307. 

carrier  can  not  stipulate  against  consequences  of,  3326,  3327. 

discussion  of  contracts  against  liability  for,  3329. 

where  one  carrier  uses  another's  means  of  transportation,  3376-3378. 

when  carrier  liable  for  that  of  independent  contractors,  3392. 

in  destroying  baggage  in  control  of  passenger,  3442,  3443. 

liability  for  in  loss  of  baggage,  as  warehousemen,  3452. 

mere  loss  of  baggage  in  sleeping  car  not  evidence  of,  3608. 

liability  for  that  of  sleeping  car  company,  3613. 

liability  of  sleeping  car  companies  for  that  causing  injuries,  3621. 

overturning  of  stagecoach  prima  facie  evidence  of,  3638. 

is  not  for  passenger  to  jump  when  in  peril,  3640. 

presumption  of  in  case  of  injuries  to  passenger  on  vessel,  3683. 

presumption  of  from  bursting  of  boiler  on  vessel,  3703. 

See  CoNCUKKiNa  Negligence;  Pbestjmption  of  Negligence  from  Happen- 
ing OF  the  Accident. 

NEGLIGENCE  IN  ALIGHTING  PROM  CARRIER'S  VEHICLE, 

degree  of  care  required  of  the  passenger  in  alighting,  3010. 

when  negligence  to  leap  from  train  in  motion,  3011-3013. 

leaping  from  train  such  prima  facie  negligence  as  to  take  case  to 
jury,  3014. 

when  not  negligence  to  leap  from  railway  train  in  motion,  3015. 

where  passenger  is  woman,  3016. 

where  train  has  stopped  a  suflScient  time  for  passengers  to  alight, 
3017. 

where  passenger  is  carried  beyond  his  station,  3018,  3019. 

illustrative  cases  of,  3020. 

cases  where  recovery  denied  on  ground  of,  3021. 

where  train  does  not  stop  long  enough  to  enable  passenger  to  get 
off,  3022. 

where  train  begins  to  move  while  passenger  is  alighting,  3023. 

illustrative  cases  of  alighting  from  moving  trains,  3024. 

leaping  from  train  in  order  to  avoid  impending  peril,  real  or  ap- 
parent, 3025,  3026. 

1087 


INDEX  TO  VOLUME  THREE. 

[References  are  to  Sections.'] 

NEGLIGENCE  IN  ALIGHTING  FROM  CARRIER'S  VEHICLE— Con. 

leaping  from  train  under  advice  or  commands  of  carrier's  servants, 

3027. 
■when  contributory  negligence  to  act  on  order  of  carrier's  servants, 

3028. 
cases  of  leaping  from  moving  trains  where  recovery  has  been  denied, 

3029. 
cases  of  leaping  from  moving  trains  where  question  of  contributory 

negligence  went  to  the  jury,  3030. 
alighting  from  train  in  motion  in  consequence  of  mistake  of  passen- 
ger, 3031. 
passenger,  attempting  to  alight,  thrown  down  by  a  sudden  jerk  or 

increase  of  motion,  3032. 
passenger  stepping  into  space  between  the  car  and  platform,  3033. 
alighting  from  moving  train  in  disregard  of  warnings  of  carrier's 

servants,  3034. 
alighting  from  the  wrong  door,  3035. 
negligence  of  passenger  must  have  been  the  proximate  cause  of  the 

injury,  3036. 
passenger  injured  In  disembarking  from  ferryboat,  3037. 
instructions  in  cases  of  injuries  caused  by  alighting  from  moving 

trains,  3039. 

NEGLIGENCE  IN  BOARDING  CARRIER'S  VEHICLE, 

right  of  passenger  to  assume  that  the  approach  is  safe,  2987,  2988. 
care  required  in  crossing  intervening  tracks  to  board  train,  2989. 
attempting  to  reach  train  by  a  dangerous  way  where  safe  way  has 

been  provided,  2990. 
crawling  under  one  train  to  reach  another,  299L 
boarding  train  before  it  is  ready,  2992. 
boarding  train  at  improper  place,  2993. 
boarding  train  by  improper  methods,  2994. 
not  negligence  per  se  to  attempt  to  board  a  train  in  motion,  2995, 

2996. 
not  negligence  to  assist  another  to  board  a  moving  train,  2997. 
doctrine  that  to  attempt  to  board  a  moving  train  is  negligence,  2998. 
attempting  to  board  a  rapidly  moving  train  is  negligence,  2999,  3000. 
when  act  of  passenger  deemed  proximate  cause  of  his  injury,  3001. 
boarding  train  while  standing  still,  train  suddenly  starting,  3002. 
attempting  to  board  cars  where  the  doors  are  locked,  3003. 
attempting  to  board  an  elevated  train  while  in  motion,  3004. 
attempting  to  board  train  where  proper  facilities  are  not  provided, 

3005. 
passenger  injured  in  getting  on  wrong  train,  3006. 
attempting  to  enter  a  stagecoach  in  motion,  3007. 

NEGLIGENCE  IN  BOARDING  STREET  CARS, 

duty  toward  passengers  boarding  street  cars,  3511,  3512. 
starting  street  car  while  passenger  is  boarding  car,  3513,  3514. 
starting  car  suddenly  before  passenger  is  seated,  3515. 
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NEGLIGENCE    IN   FAILING   TO   PROVIDE   A    SAFE   VEHICLE   AND 
ROADWAY, 

degree  of  care  imposed  upon  carrier  in  this  particular,  2785. 

carrier  bound  to  malce  wliat  tests,  2786. 

obligation  to  adopt  the  latest  improvements,  2787,  2788. 

no  liability  for  accidents  caused  by  latent  undiscoverable  defects, 

2789. 
obligation  extends  to  adopting  a  suitable  kind  of  appliance,  2790. 
not  liable  because  a  better  mode  of  construction  might  have  been 

adopted,  2791. 
not  enough  that  appliance  was  such  as  in  ordinary  use,  unless  it  was 

reasonably  safe,  2792. 
care  demanded  in  inspecting  a  railroad  passenger  train,  2793. 
necessity  of  inspection  a  question  of  fact  for  a  jury,  2794. 
how  question  as  to  inspection  submitted  to  a  jury,  2795. 
duty  of  railway  carrier  in  respect  to  safety  of  its  roadway,  2796, 

2797. 
washouts  caused  by  extraordinary  storms,  2798. 
sudden  floods  and  washouts,  2799,  2801. 
rule  where  rails,  axle-trees,  etc.,  are  broken  by  frost,  2801. 
rule  where  the  accident  Is  in  part  produced  by  an  unforeseen  cause, 

2802. 
what  latent  defects  have  been  held  actionable,  what  not,  2803. 
negligence  of  manufacturer  or  contractor  imputed  to  carrier,  2804, 

2805. 
responsibility  for  slight  negligence  of  manufacturer  of  the  means 

of  transportation,  2806. 
competency  of  manufacturer  or  contractor  an  evidentiary  fact  tend- 
ing to  rebut  presumption  of  negligence,  2807. 
degree  of  care  required  of  company  furnishing  motive  power,  2808. 
presumption  of  negligence  from  derailment  of  train,  2809,  2810. 
derailment  caused  by  broken  rail,  2811. 

derailment  caused  by  breaking  of  wheel  through  secret  defect,  2812. 
derailment  caused  by  giving  way  of  the  track,  2813. 
evidence  in  case  of  injuries  from  derailments,  2814. 
questions  of  procedure  and  evidence,  2815,  2816. 

NEGLIGENCE  IN  OPERATING  TRAINS, 

degree  of  care  required  of  carriers  of  passengers,  2818. 

rule  of  diligence  required  in,  2819,  2820. 

carrier  must  adopt  rules  and  regulations  to  promote  safety  and 

conform  to  them,  2821. 
injuries  from  overloading  passenger  cars,  2822. 
injuries  in  consequence  of  collisions  between  trains  of  the  same 

company,  2823,  2824. 
collisions  with  trains  of  other  companies,  2825. 
injuries  in  shunting  cars  against  cars  carrying  passengers,  2826. 
injuries  in  consequence  of  excessive  speed,  2827. 
effect  of  acquiescence  of  the  community  in  a  particular  rate  of 

speed,  2828. 
injuries  to  passengers  from  leaving  ice  on  platforms  of  cars,  2829. 
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NEGLIGENCE  IN  OPERATING  TRAmS— Continued, 

Injuries  to  passengers  through  sudden  jerking,  lurching,  etc.,  of  the 

car,  2830. 
cutting  off  sleeping  car  and  leaving  passenger  behind,  2831. 
duty  to  stop  and  rescue  passengers,  2832. 
duty  to  heat  cars,  2833. 
duty  to  light  cars,  2834. 

liability  of  carriers  for  communicating  contagious  diseases,  2835. 
in  case  of  elevated  railroads,  2836. 
statutory  safeguards,  2837. 
derailments  from  other  causes  than  defects  in  carrier's  roadway, 

vehicle,  etc.,  2838. 
instances  where  the  railway  carrier  of  passengers  held  liable,  2839. 
instances  where  carrier  held  not  liable,  2840. 
questions  of  fact  for  the  jury,  2841. 

NEGLIGENCE  OF  STREET  RAILWAY  CARRIERS, 

presumption  of  negligence  from  the  happening  of  a  street  railway 

accident,  3484. 
injuries  predicated  upon  the  speed  of  railway  cars  and  trains,  3485. 
negligence  of  driver,  gripman,  etc.,  3486,  3487. 
cases  where  negligence  was  not  imputed  to  driver,  gripman,  etc., 

3488. 
injuries  to  street  railway  passengers  from  the  sudden  releasing  of 

the  brake,  3489. 
negligence  of  the  conductor  in  various  respects,  3490. 
injuries  in  consequence  of  street  cars  being  overloaded,  3491. 
injuries  to  gratuitous  passengers  on  street  cars,  3492. 
injuries  to  trespassers  on  street  cars,  3493. 
injuries  to  male  passengers  in  consequence  of  yielding  their  seats 

to  women,  3494. 
injuries  to  street  railway  passenger  when  road  is  operated  by  con- 
struction company,  3495. 
injuries  to  passenger  through  the  concurrent  negligence  of  his  own 

carrier  and  a  third  person,  3496. 
treatment  of  passenger  who  becomes  ill  on  street  car,  3497. 
statutory  liability  of  street  railway  companies  for  injuries  resulting 

in  death,  3498. 

See  Collisions  and  Dekailment  of  Street  Cabs. 

NEGLIGENCE  PER  SE, 

riding  on  steps  or  platform  of  car,  2952. 

is  not  to  attempt  to  board  train  while  in  motion,  2995. 

in  attempting  to  board  moving  street  car,  3567. 

NEGLIGENCE  WITH  RESPECT  TO  PASSENGERS  ALIGHTING  FROM 
STREET  CARS. 

See  Alighting  pkom  Street  Cars. 

NEGLIGENCE    WITH    RESPECT     TO    PASSENGERS     ON    FREIGHT 
TRAINS, 

See  Passengers  on  Freight  Trains. 
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NEGLIGENCE  WITH  RESPECT  TO  STOCKMEN  ON  CATTLE  TRAINS. 

See  Stockmen  on  Cattle  Teains. 
NEGROES, 

See  Colored  Persons. 
NERVOUS  SHOCK, 

damages  for  where  passenger  ejected  from  train,  3288. 
NEWS  AGENT, 

whether  a  passenger  when  on  train,  2657. 
contracts  limiting  liability  to,  3343. 
NOTICE, 

to  what  extent  passenger  charged  with  of  carrier's  regulations,  3109. 
as  to  nature  of  baggage,  liability  in  such  a  case,  3402. 
what  is  of  character  of  baggage,  3403. 

effect  of  that  limiting  liability  for  loss  of  baggage,  3457,  3459. 
of  intention  of  street  railway  passenger  to  alight,  3590. 
of  sleeping  car  companies  attempting  to  discharge  their  liability, 
3607. 

See  Limiting  Liability  fob  Loss  or  Baggage. 

0 
OBJECTIONABLE  PERSONS, 

whether  carrier  bound  to  carry,  2544. 
OBLIGATION  TO  RECEIVE  AND  CARRY, 

general  rule  as  to,  2541. 

what  will  excuse,  2542. 

Intoxicated  person,  2542. 

diseased  and  disabled  persons,  2543. 

various  objectionable  persons,  2544. 

where  persons  have  refused  to  pay  fare,  2545. 

want  of  room  as  excuse,  2546. 

duty  as  to  stations  and  stopping  trains  thereat,  2547. 

duty  to  serve  all  persons  alike,  2548. 

duty  to  receive  and  carry  corpse,  2549. 

OBSCENITY, 

duty  to  protect  female  passenger  from,  3086. 

OFFICERS, 

liability  for  instigating  them  to  make  arrests,  3278. 

OFFICERS  OF  THE  LAW, 

liability  for  arrests  made  by,  3274. 

OFFICES, 

See  Ticket  Offices. 
OPEN  WINDOW, 

when  negligence  for  passenger  to  sit  by,  2971. 
See  Window. 

ORDINANCES, 

carrier's  regulations  compared  to,  3110. 

requiring  street  cars  to  stop,  3524. 

requiring  street  car  company  to  sell  tickets,  3553. 
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ORDINARY  CARE, 

when  that  only  required  of  carrier,  2746. 

when  that  only  required  toward  passenger,  2749. 

all  that  carrier  owes  to  trespasser,  3303. 

OVERCHARGES, 

statute  regulating,  2575. 
OVERLOADING  CARS, 

injuries  caused  by,  2822. 

OVERLOADING  STAGECOACH, 
injuries  caused  by,  3637. 

OVERLOADING  STREET  CARS, 
injuries  caused  by,  3491. 

OWNER  OF  VESSEL, 

liability  of  under  statute,  3704. 

P 

PARALLEL  TRACKS, 

duty  to  protect  alighting  passengers  from  injuries  on,  3527,  3528. 
negligence  of  street  railway  passenger  in  walking  between,  3564. 
boarding  street  car  from  side  on  which  there  is,  3569. 
negligence  for  street  railway  passenger  to  alight  between,  3596. 

PARENT, 

when  negligence  of  imputed  to  child,  3076. 

PARLOR  CAR, 

right  to  seat  in,  2573. 

requiring  extra  fare  for  seat  in,  3220. 

PARTIES, 

to  actions  for  loss  of  baggage,  3464. 

to  actions  for  Injuries  caused  by  collision  of  vessels,  3678. 

PARTIES  DEFENDANT, 

in  action  by  ejected  passenger,  3264. 

PARTNERSHIP, 

effect  of  between  carriers,  3369. 

PASS, 

rights  of  persons  travelling  on,  2617. 
person  riding  on  as  a  passenger,  2646. 
limiting  liability  to  person  riding  on,  3338. 

PASSAGE  MONEY, 

payment  of  to  carrier  by  water,  3655. 

when  may  be  recovered  from  carrier  by  water,  3656. 

lien  on  baggage  for,  3672. 

PASSAGE  TICKETS, 

See  Tickets. 
PASSAGE-WAYS, 

duty  to  provide  safe  ones,  2699,  2700. 
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PASSENGERS, 

duty  to  give  information  to,  2555. 

carrying  beyond  destination,  2558-2562. 

duty  to  inquire  as  to  whether  train  stops  at  station,  2562. 

boarding  wrong  train,  2563. 

effect  of  giving  erroneous  information  to,  2568-2570. 

right  of  to  a  seat,  2572. 

identification  of,  2607. 

assent  of  to  conditions  in  contract,  2626. 

who  deemed  to  be,  2634. 

rights  of  persons  attending,  2658. 

assuming  that  platform  is  safe,  2697. 

duty  to  protect  from  trains,  2705. 

providing  servants  to  direct  and  guide,  2706. 

duty  to  protect  in  large  crowds,  2706a. 

effect  where  defect  is  known  to,  2763. 

no  presumption  of  negligence  where  accident  due  to  voluntary  move- 
ment of,  2764. 

presumption  where  one  causes  injury  to  another,  2767. 

duty  to  stop  and  rescue,  2832. 

assisting  on  and  off,  2845,  2846. 

reasonable  opportunity  to  alight,  2860,  2861. 

person  entering  car  to  assist,  2875. 

carrying  beyond  station,  2890-2899. 

mistakes  of  after  being  carried  beyond  station,  2899. 

stockmen  on  cattle  train  as,  2909. 

right  to  assume  that  carrier  has  done  his  duty,  2930. 

contributory  negligence  of  one  under  disabilities,  2934. 

when  negligence  to  ride  standing  up,  2970. 

failing  to  interfere  with  his  own  carrier,  3080. 

carrier  not  bound  to  guard  against  injury  at  all  events,  3084. 

to  what  extent  charged  with  notice  of  carrier's  regulations,  3109. 
giving  him  reasonable  opportunity  to  comply  with  rules  and  regula- 
tions, 3113. 
classification  of,  3120,  3121. 

duty  to  protect  from  trespasses  of  servants,  3169. 
what  must  do  to  avoid  expulsion,  3201. 
when  may  be  ejected,  3208. 
arrest  before  transit  has  commenced,  3273. 
liability  of  carrier  for  permitting  them  to  be  unlawfully  arrested, 

3279. 
when  deemed  to  have  assented  to  contract  limiting  carrier's  lia- 
bility, 3334. 
circumstances  under  which  several  carriers  may  be  liable  to,  3380. 
contract  to  carry  includes  baggage,  3398. 
liability  where  he  retains  control  of  baggage,  3441. 
limiting  number  to  be  carried  on  vessel,  3699. 
See  Assaults  Upon  and  Insttlts  to  Passengers;   Caeriers  of  Passen- 
gers BY  Water;  Contracts  Limiting  Liabilitt  for  Injitbies  to  Pas- 
sengers;  Duty  to  Carry  According  to  Contract;   Duty  of  Caekieb 
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PASSENGERS— Cojitmue(Z, 

TO  Wabn  and  Assist  Passengers;  Ejection  of  Passengers;  Imputed 
Negligence  of  Passenger;  Negligence  in  Alighting  from  Carrier's 
Vehicle;  Obligation  to  Receive  and  Carry;  Police  Duty  of  the  Car- 
rier; Riding  in  Improper  Place,  Position  or  Manner;  When  Re- 
lation OF  Carrier  and  Passenger  Subsists. 

PASSENGER  FOR  HIRE, 

by  water,  who  is,  3645. 

PASSENGER  ON  FREIGHT  TRAINS, 
care  due  to,  2901,  2902. 
what  risks  such  passengers  assume,  2903. 
precautions  to  enable  passengers  to  get  on  and  off,  2904. 
no  obligation  to  provide  freight  trains  with  all  means  of  safety  of 

passenger  trains,  2905. 
what  injuries  to  prima  facie  evidence  of  negligence,  2906. 
contributory  negligence  of,  2907. 

PASSENGER  ON  STAGECOACH, 
duty  to,  3635. 
injury  to  while  riding  outside,  3636. 

PEDDLERS, 

right  of  carrier  to  exclude  from  premises,  3129. 

PENALTIES, 

for  riding  without  paying  fare,  3148. 

for  detention  of  baggage,  3472. 
PERIL, 

See  Danger. 
PERSON  OF  UNSOUND  MIND, 

injuries  to,  imputed  negligence,  3075. 

PERSONAL  PROPERTY, 

extent  of  liability  of  sleeping  car  company  for  loss  of  that  of  passen- 
ger, 3616. 

PETROLEUM, 

statute  against  vessels  carrying,  3709. 

PILOT  OF  VESSEL, 

liability  of  under  statute,  3704. 

PLAINTIFF, 

inference  of  contributory  negligence  arising  out  of  testimony  of, 
2925. 

PLATFORM, 

duty  to  provide  safe  ones,  2688,  2689,  2690. 
duty  to  keep  lighted,  2691. 

when  carrier  not  liable  for  defects  therein,  2695. 
duty  where  maintained  by  two  companies,  2696. 
right  of  passenger  to  assume  that  it  is  safe,  2697. 
passenger  injured  by  stepping  between  and  car,  3033. 
alighting  where  there  is  none  at  station,  3043. 
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PLATFORM  OF  CAR, 

status  of  person  riding  on,  2671. 
Injuries  caused  by  ice  on,  2829. 
negligence  in  riding  on,  2947,  2948. 
excuse  for  passenger  riding  on,  2949,  2950. 
going  to  preparatory  to  alighting,  2953. 
prohibiting  passengers  from  riding  on,  3132. 

PLATFORM  OF  STREET  CAR, 

whether  negligence  for  passenger  to  ride  on,  2954. 

riding  on  where  car  is  crowded,  2955. 

when  contributory  negligence  to  stand  on,  2956. 

right  to  exclude  drunken  persons  from,  3131. 

care  due  to  passenger  permitted  to  ride  upon,  3483. 

negligence  in  attempting  to  board  street  car  by  front  platform,  3568. 

injury  by  brake  while  riding  on,  3575. 

decisions  imputing  contributory  negligence  to  passengers  riding  on 

front  platform,  3576. 
contributory  negligence  of  passenger  in  riding  on  rear  platform, 

3577. 
getting  on  and  off  by  front  platform,  3598. 

PLEADING, 

defense  of  contributory  negligence,  2924. 
in  actions  by  ejected  passenger,  3265. 
in  street  railway  accident  cases,  3543. 
See  Procedure. 

POLICE  DUTIES  OF  THE  CARRIER, 

general  duty  of  carrier  to  protect  passengers  from  violence,  insults, 
etc.,  3083. 

carrier  not  bound  to  guard  passengers  against  injury  at  all  events, 
3084. 

bound  to  exercise  highest  degree  of  care,  3085. 

duty  to  protect  female  passengers  from  insult,  obscenity,  wanton 
approach,  etc.,  3086. 

duty  to  control  or  expel  drunken,  dangerous  or  disorderly  passen- 
gers, 3087. 

care  required  in  discharge  of  duty,  3088. 

what  conductor  ought  to  do  on  occasions  of  danger  to  passengers, 
3089. 

expulsion  of  known  gamblers,  thieves  and  swindlers,  3090. 

responsibility  of  carrier  for  losses  at  the  hands  of  gamblers,  thieves, 
swindlers,  robbers,  etc.,  3091. 

expulsion  of  passengers  guilty  of  profanity,  indecency,  drunkenness, 
etc.,  3092. 

carrier  not  responsible  for  sudden  and  unanticipated  acts  of  mis- 
conduct by  one  passenger  against  another,  3093. 

carrier  not  responsible  for  assaults  the  result  of  previous  enmities, 
3094. 

responsibility  of  carrier  for  injuries  caused  by  surging  crowds,  3095. 

duty  to  protect  passengers  against  insane  passenger,  3096. 
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liability  for  taking  on  board  passengers  pursued  by  a  mob,  3097. 
duty  to  protect  colored  passengers,  3098. 
duty  to  protect  second-class  passengers,  3099. 
extent  of  duty  at  railway  stations,  3100. 

duty  to  protect  passengers  against  carrier's  own  servants,  3101. 
whether  carrier  has  performed  police  duty  a  question  for  the  jury, 
3102. 

POLICE  REGULATIONS, 

See  Validity  of  Vabious  Police  Regulations. 
POSTAL  CLERKS, 

as  passengers,  2649. 
PRACTICE, 

See  Peoceduee. 
PREMISES  OP  CARRIER, 

right  of  carrier  to  assume  that  they  are  safe,  3057. 

passenger  getting  hurt  on,  3059. 

effect  where  passenger  knows  they  are  unsafe,  3061. 

who  may  be  expelled  from,  3129,  3130. 
PRESUMPTION, 

that  passenger  knows  condition  of  contract,  2627. 

that  person  on  carrier's  vehicle  is  passenger,  2635. 

that  carrier  has  done  its  duty,  2930. 

that  premises  of  carrier  are  safe,  3057. 

of  negligence  from  the  happening  of  street  railway  accident,  3484. 

of  negligence  in  case  of  injury  to  passenger  on  vessel,  3683. 

of  negligence  where  boiler  of  vessel  bursts,  3703. 
PRESUMPTION  OF  NEGLIGENCE, 

competency  of  manufacturer  or  contractor  as  evidence  to  rebut,  2807. 

from  derailment  of  train,  2809,  2810. 

PRESUMPTION  OF  NEGLIGENCE  FROM  HAPPENING  OF  THE  ACCI- 
DENT, 

nature  of  this  presumption,  2754. 

explanation  of  this  presumption,  2755. 

presumption  arises  from  consideration  of  the  cause  of  the  accident, 

2756. 
arises  only  where  the  accident  proceeds  from  something  within  the 

control  of  the  carrier,  2757. 
an  approved  judicial  statement  of  the  presumption,  2758. 
arises  from  accident  to  carrier's  vehicle,  2759. 
arises  where  injury  proceeds  from  carrier's  servant,  2760. 
Illustrative  cases,  2761,  2762. 
no  presumption  where  defect  is  equally  known  to  the  passenger 

and  the  carrier,  2763. 
none  where  accident  proceeds  from  voluntary  movement  on  part  of 

the  passenger,  2764. 
none  where  accident  proceeds  from  something  wholly  disconnected 

with  the  carrier's  business,  2765. 
none  where  injury  proceeds  from  the  "act  of  God,"  2766. 
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PRESUMPTION  OF  NEGLIGENCE  FROM  HAPPENING  OF  THE  ACCI- 
DENT—CoTOimwed, 

none  -where  the  injury  proceeds  from  the  act  of  another  passenger 
or  third  person,  2767. 

exception  to  rule,  2768. 

none  where  cause  of  accident  is  not  susceptible  of  proof,  2769. 

burden  of  rebutting  presumption  rests  on  the  carrier,  2770. 

what  the  carrier  must  prove  to  rebut  this  presumption,  2771. 

evidence  to  rebut  this  presumption,  2772. 

this  presumption  takes  the  question  of  negligence  to  the  jury  in 
all  cases,  2773. 

evidence  to  overthrow  this  presumption,  2774. 

rules  under  particular  statutes,  2775. 
PRIVATE  CAR, 

status  of  person  employed  on,  2652. 
PRIVATE  CARRIER, 

distinguished  from  common  carrier,  2536. 
PROCEDURE, 

where  passenger  carried  beyond  destination,  2577. 

in  cases  arising  from  defective  appliances,  2815. 

where  passenger  injured  while  alighting,  3054. 
PROCEDURE  IN  ACTIONS  FOR  EXPULSION  OF  PASSENGERS, 

action  not  restricted  to  breach  of  contract,  but  recovery  may  be  had 
as  for  a  tort,  3263. 

ejected  passenger  may  sue  either  in  contract  or  in  tort,  3263. 

joinder  of  parties  defendant,  3264. 

questions  of  pleading  in  such  actions,  3265. 

evidence  in  actions  for  the  ejection  of  passengers,  3266. 

instructions,  3267-3269. 
PROCEDURE  IN  STREET  RAILWAY  INJURY  CASES, 

questions  of  pleading  in  street  railway  accident  cases,  3543. 

questions  of  evidence  in  actions  against  street  railway  companies, 
3544. 

questions  of  fact  for  the  jury  in  case  of  street  railway  injuries,  3545. 

questions  of  law  for  the  court  in  case  of  street  railway  injuries, 
3546. 

instruction  in  such  cases,  3547,  3548. 
PROFANITY, 

expulsion  of  passenger  guilty  of,  3092. 

PROOF, 

effect  where  cause  of  accident  is  not  susceptible  of,  2769. 
defense  of  contributory  negligence,  2924. 
PROXIMATE  AND  REMOTE  CAUSE, 

negligence  of  carrier  must  have  been  proximate  cause,  2778. 
concurring  negligence  of  the  carrier  and  a  third  person,  2779. 
concurring  negligence  of  two  carriers  undertaking  to  carry  passen- 
ger, 2780. 
joint  liability  of  two  carriers  for  injury  to  passenger  on  vehicle  of 
one  of  them,  2781. 
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remoteness  of  damages,  2782. 

damages  lield  to  be  too  remote,  2783. 
PROXIMATE  CAUSE, 

effect  where  negligence  of  third  person  is,  2734. 

contributory  negligence  as,  2926. 

■when  passenger's  act  in  boarding  moving  train  is,  3001. 

negligence  of  passenger  in  alighting  must  have  been,  3036. 
PUBLIC  OFFICERS, 

liability  for  instigating  them  to  make  arrests,  3278. 
PUBLIC  POLICY, 

that  carrier  should  be  liable  for  acts  of  servants,  3167. 

Q 

QUARANTINE  REGULATIONS, 

how  affect  contracts  of  carriers  by  water,  3653. 
QUESTION  OF  FACT, 

necessity  of  inspection  is  one,  2794. 

as  to  negligence  in  operating  trains,  2841. 

when  negligence  in  passenger  assuming  dangerous  position  is,  2983. 

as  to  whether  carrier  has  performed  his  police  duty,  3102. 

question   of  negligence,   malice  and   excessive   force  in   expelling 
passengers  are,  3252. 

as  to  what  is  baggage,  3414,  3415. 

In  case  of  street  railway  injuries,  3545. 
See  JuBT. 
QUESTION  OF  LAW, 

reasonableness  of  corporate  regulations  is,  3107. 

as  to  what  is  baggage,  3414,  3415. 

in  street  railway  Injury  cases,  3546. 

K 
RAILROAD  COMPANY, 

liability  as  between  It  and  sleeping  car  company,  3609. 

RAILROAD  PASSENGER  TRAIN, 

care  demanded  in  inspecting,  2793. 

RAILS, 

broken  by  frost,  liability,  2801. 

RAILWAY  CAR, 

riding  in  improper  place  on,  2671. 

duty  as  to  ingress  to,  2702. 

means  of  alighting  from,  2703. 

duty  to  provide  safe  means  of  egress  from,  2704. 

degree  of  care  required  as  to,  2748. 

presumption  arising  from  accident  to,  2759. 

injuries  caused  from  overloading,  2822. 

passenger  injured  by  stepping  between  it  and  platform,  3033. 

passenger  standing  in  dangerous  place  on,  3062. 
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See  Negligence  in  Alighting  from  Caeeier's  Vehicle;  Negligence  in 
Boarding  Caekiee's  Vehicle;  Negligence  in  Failing  to  Provide  a 
Safe  Vehicle  and  Roadway. 

RAILWAY  STATIONS, 

duty  to  establish  and  stop  trains  at,  2547. 

carrying  passenger  beyond,  2558-2562. 

calling  on  train,  2560. 

requiring  interstate  trains  to  stop  at,  2566. 

duty  to  passengers  waiting  at,  2716. 

calling  as  invitation  to  passenger  to  alight,  2881,  2882. 

alighting  from  moving  train  where  passenger  is  carried  beyond, 

3018. 
duty  of  passenger  carried  beyond,  3019. 

illustrative  cases  of  duty  of  passenger  carried  beyond,  3020,  3021. 
alighting  where  train  does  not  stop  long  enough,  3022. 
alighting  at  one  where  there  is  no  platform,  3043. 
passenger  alighting  after  call  of,  but  before  train  stops,  3047. 
negligence  in  alighting  before  train  reaches,  3048. 
duty  to  protect  passengers  at,  3100. 
See  Caeeting  Passengee  Beyond  Propee  Station;  Duty  of  Carries  as 
TO  Stations  and  Approaches. 

RAILWAY  TICKETS, 

See  Tickets. 
RAILWAY  TRACK, 

injury  to  passenger  on  while  boarding  or  alighting  from  train,  2886. 

RAILWAY  TRAINS. 

want  of  room  on,  effect  of,  2546. 

duty  to  stop  at  stations,  2547. 

duty  to  run  on  schedule  time,  2553. 

duty  to  run  according  to  established  custom,  2554. 

bulletins  of  approach  of,  2556. 

duty  to  carry  on  for  which  ticket  purchased,  2557. 

boarding  wrong  one,  2563. 

duty  to  stop  where  ticket  taken  up,  2565. 

duty  to  stop  at  points  not  stations,  2567. 

right  of  person  on  by  mistake,  2673. 

duty  as  to  moving  about  depots,  2701. 

duty  to  protect  passengers  from,  2705. 

negligence  in  throwing  mail  sacks  from,  2711. 

passenger  leaping  from  under  advice  of  conductor  and  trainmen, 

2932. 
negligence  for  passenger  to  ride  on  top  of,  2966. 
passing  between  cars  of  while  moving,  negligence,  2969. 
stopping  long  enough  for  passenger  to  alight,  3022. 
stopping  while  passenger  is  alighting,  3023. 
leaping  from  to  avoid  impending  peril,  3025. 
leaping  from  under  impulse  of  fear,  3026. 

leaping  from  under  advice  or  commands  of  carrier's  servants,  3027. 
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leaving  in  way  not  provided  by  company,  3045,  3046. 
place  where  passenger  may  be  ejected  from,  3244. 
See    Alightino    at    Impkopek    ok    Dangerous    Place;     Deeailmbnt    of 
Train;  Negligence  in  Operating  Trains. 
RATIFICATION, 

as  affecting  right  to  exemplary  damages,  3295. 

REASONABLE  CARE, 

as  to  stations  and  approaches,  2679. 
when  that  only  required  of  carrier,  2744,  2745. 
comments  on  the  doctrine  of,  2747. 
See  Degree  of  Care  Required  of  Carriers  of  Passengers. 

REASONABLE  REGULATIONS, 

See  Regulations  of  the  Carrier. 
REASONABLE  TIME, 

for  passenger  to  board  train,  2854,  2855. 

for  passenger  to  alight,  2864. 

to  remove  baggage,  3434. 

giving  street  railway  passenger  in  which  to  alight,  3521. 
RECEIVER, 

as  common  carrier,  2539. 

liability  of,  3390. 
REFRESHMENT  ROOMS, 

duty  to  provide  safe  passage  to  and  from,  2708. 

REGULATIONS, 

duty  to  adopt  and  conform  to  them,  2821. 

carrier  may  establish  reasonable  regulations,  3104. 

what  necessary  to  validity  of,  3105. 

must  be  reasonable,  3106. 

reasonableness  of  a  question  of  law,  3107. 

confusing  theories  on  question  of,  3108. 

to  what  extent  passengers  chargeable  with  notice  of,  3109. 

compared  to  corporate  by-laws  and  ordinances,  3110. 

when  knowledge  of  does  not  excuse  negligence  of  passenger,  3111. 

posting  of  rules  and  regulations  in  cars,  3112. 

carrier  must  afford  passenger  a  reasonable  opportunity  to  comply 

with,  3113. 
power  of  station  agents  to  establish,  3114. 
effect  of  habitual  violation  of  by  carrier,  3115. 
ones  that  have  been  held  void,  3137. 

reasonableness  of  those  as  to  checking  and  custody  of  baggage,  3462. 
See  Validity  of  Various  Police  Regulations. 

REGULATIONS  AS  TO  PASSENGERS  ON  FREIGHT  AND  STOCK 
TRAINS, 

excluding  passengers  from  freight  trains,  3153. 

persons  carried  on  freight  trains  entitled  to  rights  of  passengers, 

3154. 
right  to  make  regulations  peculiar  to  that  branch  of  service,  3155. 
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requiring  passengers  to  purchase  tickets  before  boarding  the  train 
3156. 

rights  of  person  boarding  freight  train  without  ticket  in  case  of  a 

negligent  injury,  3157. 
compelling  stockmen  to  ride  in  caboose,  3158. 
REGULATIONS  AS  TO  TICKETS  AND  FARES, 

requiring  passengers  to  purchase  tickets  or  pay  extra  fare,  3141. 

exhibiting  and  delivering  ticket,  3142. 

requiring  passengers  to  exhibit  tickets  to  gate-keeper,  3143. 

requiring  identification  of  purchasers  of  tickets,  3144. 

rights  of  passenger  who  has  lost  or  mislaid  his  ticket,  3145. 

rights  of  passenger  where  conductor  has  wrongfully  taken  up  his 

ticket,  3146. 
expulsion  of  passenger  refusing  to  pay  fare,  3147. 
statutory  penalties  in  England  for  riding  without  paying  fare,  3148. 
regulations  as  to  mileage  books,  3149. 
requiring  passengers  to  procure  stop-over  tickets,  3150. 
REGULATIONS  OF  STREET  CAR  COMPANY. 

validity  of  various  ones,  3551. 
REMOTE  CAUSE, 

See  Proximate  and  Remote  Cause. 
REMOTE  DAMAGES, 

no  liability  for,  2782,  2783. 
where  passenger  ejected  from  train,  3286. 
See  Damages. 
RES  GESTAE, 

in  actions  for  lost  baggage,  3468. 
RESPONDEAT  SUPERIOR, 
doctrine  of,  3167,  3172. 

doctrine  applied  to  cases  of  arrests  of  passengers,  3275. 
RETURN-TRIP  TICKET, 

requiring  passenger  to  have  it  stamped,  3222. 
RIDING  IN  IMPROPER  PLACE,  POSITION  OR  MANNER, 
general  rule,  2942. 
riding  upon  engine,  2943. 

what  care  owing  to  passenger  notwithstanding  his  fault,  2944. 
leaving  seat  and  going  to  a  more  dangerous  place,  2945. 
leaving  train  when  it  is  stopped  and  incurring  danger,  2946. 
riding  on  platform  or  steps  of  steam  railway  car,  2947,  2948. 
■what  will  excuse  passenger  in  riding  on  platform  or  step,  2949, 

2950,  2951. 
when  riding  on  step  or  platform  not  negligence  per  se,  2952. 
going  to  platform  preparatory  to  alighting  before  train  comes  to 

stop,  2953. 
riding  on  the  platform  of  a  street  car,  2954. 

riding  on  the  platform  of  a  street  car  where  there  is  no  room 
inside,  2955. 
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when  standing  on  street  car  platform  contributory  negligence,  2956. 

riding  on  steps  or  footboard  of  street  car,  2957. 

riding  in  express  or  baggage  car,  2958. 

exceptions  where  duty  of  passenger  require  him  to  ride  in  baggage 
or  express  car,  2959. 

exception  where  rule  is  habitually  disregarded,  2960. 

riding  in  baggage  or  express  car  by  consent  of  conductor  or  baggage- 
master,  2961. 

effect  of  the  consent,  acquiescence  or  invitation  of  the  servants  of 
company,  2962. 

contributory  negligence  of  stockmen,  2963. 

riding  in  caboose  car  of  freight  train,  2964. 

riding  on  top  of  cars,  2965,  2966. 

standing  on  the  seat,  or  standing  or  walking  in  the  aisle  or  passage- 
way, 2967. 

various  acts  to  which  contributory  negligence  not  imputed,  2968. 

passing  from  one  car  to  another  while  train  is  in  motion,  2969. 

riding  standing  up,  2970. 

sitting  by  open  window,  2971. 

riding  with  arm,  or  head,  or  body  out  of  window,  2972-2974. 

whether  company  should  put  up  railings  and  guards  at  windows, 
2975. 

riding  with  hand  or  arm  on  window  sill,  2976. 

injuries  caused  by  the  opening  and  shutting  of  doors,  2977. 

passenger's  hand  crushed  in  the  jamb  of  the  door,  2978,  2979. 

where  injury  arises  from  pure  accident,  2980. 

passenger  assuming  dangerous  position  in  consequence  of  order  of 
carrier's  servant,  2981. 

assuming  various  dangerous  positions,  2982. 

cases  where  assuming  dangerous  position  not  contributory  negli> 
gence,  but  question  for  jury,  2983. 
RISKS, 

assumed  on  freight  trains,  2903. 

ROADWAY, 

duty  of  carrier  as  to  safety  of,  2796,  2797. 

duty  of  street  railway  companies  as  to,  3479. 
See  Negliqenoe  in  Failing  to  Provide  a  Sai-e  Vehicle  and  Roadwat. 
ROBBERS, 

responsibility  to  passengers  for  losses  at  hands  of,  3091. 
ROUND-TRIP  TICKETS, 

rights  under,  2616. 
RULES, 

duty  to  adopt  and  conform  to  them,  2821. 

against  riding  in  baggage  or  express  car,  2960. 
RULES  OF  CARRIER, 

effect  of  habitual  violation  of,  3115. 

ejecting  passenger  for  refusing  to  obey,  3239. 
See  Regulations  of  the  Caebiee. 
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RUNNERS, 

right  of  carrier  to  exclude  from  premises,  3129. 
RUNNING  BOARD  OF  STREET  CAR, 

contributory  negligence  in  riding  on,  3578,  3579,  3580. 
RUNNING  POWERS, 

liability  where  one  company  has  over  fine  of  another  road,  3383. 

S 
SAFE  HORSES, 

duty  of  stage  and  hackney  proprietors  to  furnish,  3629. 
SALVAGE, 

right  of  passengers  to,  3689. 
SCALPERS, 

See  Beokebs. 
SCHEDULE, 

duty  to  run  trains  on,  2553. 
SCOPE  OF  AUTHORITY, 

agent  exceeding  in  respect  to  baggage,  3407. 
SCOPE  OF  EMPLOYMENT, 

liability  for  acts  of  servant  within,  3168. 

liability  of  master  where  servant  steps  outside  of,  3171. 

when  conductor  deemed  to  be  acting  within,  3175. 

when  brakeman  deemed  to  be  acting  within,  3176. 

when  servant  deemed  to  be  acting  within,  3177,  3178. 

in  ejecting  passenger,  3196. 

conductor  acting  within  in  ejecting  passenger,  3197. 

brakeman's  in  ejecting  passengers,  3198. 
SEAMEN, 

no  right  to  sacrifice  passengers  to  save  themselves,  3663. 
SEAT, 

right  of  passenger  to,  2572. 

whether  to  assist  passenger  to  find,  2845. 

giving  passengers  time  in  which  to  find,  2857. 

failing  to  provide  passengers  with,  2858. 

passenger  leaving,  2945. 

negligence  for  passenger  to  stand  on,  2967. 

passenger  refusing  to  pay  fare  until  he  secures  seat,  3238. 

starting  street  car  suddenly  before  passenger  has  found,  3515. 

passengers  need  not  remain  seated  until  street  car  stops,  3591. 

injuries  caused  by  failure  of  carrier  by  water  to  furnish,  3682. 
See  Duty  to  Enable  Passenger  to  Boabd  Tbain  and  Become  Seated. 

SECOND-CLASS  PASSENGERS, 
duty  to  protect,  3099. 

SEPARATION  OF  PASSENGERS, 
according  to  sex,  3120. 
according  to  color,  3121. 
statutes  prohibiting,  3124. 
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SERVANT, 

liability  for  acts  of  outside  his  line  of  duty,  3171. 

when  deemed  to  be  acting  within  scope  of  his  employment,  3177, 

3178,  3179. 
what  will  excuse  carrier  for  malicious  acts  of,  3180. 
acting  within  scope  of  employment  in  ejecting  passenger,  3196. 
what  ones  have  authority  to  expel  passengers,  3199. 
liability  for  arrests  made  by,  3272. 
liability  for  arrests  of  passengers  by,  3276. 
when  carrier  liable  for  exemplary  damages  for  acts  of,  3290. 
status  of  person  riding  by  courtesy  of,  3321,  3322. 
See  Master  and  Servant. 
SEX, 

as  affecting  duty  to  passenger,  2865. 
separating  passengers  according  to,  3120. 
SHIPOWNERS, 

statute  limiting  liability  of,  3710. 

See  Caeeiees  op  Passengees  by  Water. 

SHUNTING  CARS, 

injuries  caused  by,  2826. 
SICK  PASSENGERS, 

right  to  expel,  3234. 

duty  to  one  on  street  car,  3497. 
SICK  PERSONS, 

duty  of  carrier  to,  2735,  2736. 
SIDE  STEP  OP  STREET  CAR, 

contributory  negligence  in  riding  on,  3578,  3579,  3580. 

SIGNALS, 

duty  to  give  before  starting  train,  2872,  2873. 
unauthorized  person  giving  to  start  train,  2874. 

SKILL, 

See  Caeb. 
SLEEPING  CAR, 

cutting  off  and  leaving  passenger  behind,  2831. 
right  to  expel  negroes  from,  3240. 
SLEEPING  CAR  COMPANY, 

status  of  employes  of,  2656. 

contract  limiting  liability  to  servants  of,  3342. 

not  common  carriers  nor  innkeepers,  3605. 

bound  to  exercise  ordinary  care  to  protect  passengers  from  thieves, 

3606. 
notices  and   stipulations   attempting  to   discharge   their   liability, 

3607. 
mere  loss  of  baggage  not  prima  facie  evidence  of  negligence,  3608. 
responsibility  as  between  the  railroad  company  and  the   sleeping 

car  company,  3609. 
value  of  the  contract  with  the  passenger,  3610. 
obligation  to  furnish  berths  to  persons  applying  therefor,  3611. 
liability  of  for  breach  of  its  contrast  with  purchaser  of  ticket,  3612. 
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SLEEPING  CAR  COMPA.'HY— Continued, 

railroad  company's  liability  to  passenger  in  sleeping  car,  3613. 

duty  to  awaken  guest  before  arriving  at  point  of  destination,  3614. 

liability  for  loss  of  passenger's  money,  reasonable  sum  for  travel- 
ling expenses,  3615. 

extent  of  liability  for  loss  of  personal  property  of  passengers,  3616. 

responsibility  for  thefts  of  passengers'  effects  by  company's  servants, 
3617. 

acts  of  -which  have  been  held  to  be  negligent,  3618. 

when  money  is  deemed  to  be  in  custody  of  passenger,  pocketbook 
under  passenger's  pillow,  3619. 

contributory   negligence   of   passenger  whose  money,   baggage,   or 
valuables  are  stolen,  3620. 

liability  of  for  negligent  injuries  to  passengers,  3621. 

indignity  by  servants  of,  3622. 

SLIGHT  NEGLIGENCE, 

when  carrier  liable  for,  2732. 
SOLDIER, 

transported  by  government  not  a  passenger,  3647. 
SPECIAL  CARRIER, 

distinguished  from  common  carrier,  2536. 

SPECIAL  CONTRACTS  OP  CARRIAGE, 
nature  of  generally,  2624. 
printed  on  commutation  tickets,  2625. 
assent  of  passenger  to,  2626,  2627. 
waiver  of  conditions  in  ticket,  2628,  2629. 
tickets  procured  through  fraud,  2630. 

SPECTATORS, 

duty  to  those  at  stations,  2687. 

SPEED, 

injuries  caused  by  excessive,  2827. 

effect  where  community  acquiesces  in,  2828. 

of  stock  trains,  2916. 

alighting  passenger  injured  by  sudden  Increase  of,  3032. 

SPEED  OP  STREET  CARS, 

liability  for  injuries  caused  by,  3485. 

STAGE  AND  HACKNEY  PROPRIETORS, 
duties  of  such  proprietors,  3626. 
duty  to  provide  safe  vehicles  and  equipments,  and  their  liabHity  for 

latent  defects,  3627. 
breaking  of  wheel  or  axle  through  secret  defect,  3628. 
duty  to  provide  careful  and  competent  drivers  and  safe  horses, 

3629. 
duty  of  stage  proprietor  when  his  regular  driver  gets  sick,  3630. 
care  and  negligence  exacted  of  the  driver,  3631. 
driver  bound  to  exercise  the  best  and  soundest  judgment,  3632. 
instruction  as  to  duty  of  driver,  3633. 
duty  to  warn  passengers  of  any  unusual  danger,  3634. 
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STAGE  AND  HACKNEY  PROPRIETORS— Coniinued, 

bound  to   carry   passenger  to  end   of  journey  and   set  him   down 

safely,  3635. 
liability  to  passenger  injured  while  riding  outside,  3636. 
injuries  from  overloading  the  coach,  3637. 
overturning  of  stagecoach  is  prima  facie  evidence  of  negligence, 

3638: 
injuries  from  stage  overturning  in  consequence  of  being  overloaded, 

3639. 
not  negligence,  as  matter  of  law,  for  passenger  to  jump  from  stage 

when  in  peril,  3640. 

STAGECOACH, 

attempting  to  enter  while  in  motion,  3007. 
STATION, 

duty  to  light  at  night,  2691. 

duty  to  announce  names  of,  2869. 

stopping  train  before  reaching,  2870. 

liability  for  assaults  committed  upon  passenger  in,  3191. 

right  to  expel  persons  from,  3241. 
See  Caebying  Passenger  Beyond  Proper  Station;  Dttty  of  Cabbieb  as 
TO  Stations  and  Approaches;  Railway  Station. 
STATION  AGENTS, 

power  of  to  establish  regulations,  3114. 
STATUTES, 

requiring  bulletins  of  trains,  2556. 

regulating  railway  tickets,  2601. 

prescribing  degree  of  care  for  carriers,  2731. 

affecting  degree  of  care  owing  to  passengers,  2751. 

in  reference  to  presumption  of  negligence,  2775. 

regulating  operation  of  trains,  2837. 

fixing  length  of  time  for  train  to  stop,  2868. 

prohibiting  separation  of  passengers  according  to  color,  3124. 

on  subject  of  ejecting  passengers,  3249-3251. 

fixing  liability  where  one  carrier  uses  another's  means  of  trans- 
portation, 3379. 

fixing  liability  of  lessor  and  lessee,  3387. 

limiting  liability  for  passenger's  baggage,  3411. 

prescribing  penalties  for  loss  of  baggage,  3472. 

fixing  degree  of  care  required  of  street  railway  company,  3482. 

STATUTES  REGULATING  CARRIERS  OF  PASSENGERS  BY  WATER, 
historical  sketch  of,  3695. 
act  of  1871,  3696. 
act  of  1882,  3697. 
how  act  of  1871  construed,  3698. 
act  of  1819  as  to  number  of  passengers,  etc.,  3699. 
act  of  1838  as  to  inspection  of  steam  vessels,  3700. 
construction  of  act  of  1855  in  regard  to  berths,  OTerloading,  etc., 

3701. 
requiring  means  for  extinguishing  fires,  3702. 
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STATUTES  REGULATING  CARRIERS  OF  PASSENGERS  BY  WATER 
— Continued, 

as  to  presumption  of  negligence  from  bursting  of  boilers,  3703. 

construction  of  act  of  1852  as  to  liability  of  owner,  master,  pilot,  or 
engineer,  3704. 

carrying  passengers  without  statutory  license,  3705. 

as  to  inspection  of  hulls,  etc.,  3706. 

statute  of  1864  requiring  synopsis  of  acts  of  Congress  to  be  posted 
on  vessels,  3707. 

statute  of  1866  concerning  the  carriage  of  combustible  materials, 
3708. 

statute  of  1871  against  carrying  refined  petroleum,  3709. 

statute  of  1851  limiting  liability  of  shipowners,  3710. 

decisions  construing  statute  of  1851,  3711. 

application  of  statute  of  1851  in  case  of  the  loss  of  passenger's 
baggage,  3712. 

jurisdiction  in  certain  cases  under  act  of  1851,  3713. 

construction  of  act  of  1882  for  the  protection  of  emigrant  passen- 
gers, 3714. 

limitation  of  liability  to  passengers  under  the  "Harter  Act,"  3715. 
STEALING  RIDES, 

ejecting  boys  for,  3312. 
STEAM  RAILWAY  CAR, 

negligence  in  riding  on  platform  or  steps  of,  2947,  2948. 

STEAM  VESSELS, 

requiring  Inspection  of,  3700. 

STEPS, 

duty  to  furnish  to  alight  from  car,  2703. 

STEPS  OP  CAR, 

negligence  in  riding  on,  2947,  2948. 

excuse  for  passenger  riding  on,  2949. 
STEPS  OF  STREET  CAR, 

contributory  negligence  in  riding  on,  2957. 

STOCK  TRAINS, 

duty  as  to  speed  of,  2916. 
See  Regtilations  as  to  Passengers  on  Feeight  and  Stook  Trahtb. 

STOCKDROVER, 

as  passenger,  2648. 

STOCKMEN, 

contributory  negligence  of,  2963. 
compelling  them  to  ride  in  caboose,  3158. 
when  held  to  be  a  gratuitous  passenger,  3339. 

STOCKMEN  ON  CATTLE  TRAINS, 

liability  for  Injuries  to  while  travelling  to  care  for  stock,  3909. 

contracts  limiting  liability  to,  2910. 

contracts  requiring  them  to  ride  in  caboose,  2911. 

riding  in  cars  other  than  caboose,  2912. 

Injuries  to  while  walking  on  top  of  cars,  2913. 
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STOCKMEN  ON  CATTLE  TRAmS— Continued, 

Injuries  to  received  by  sudden  jolts  and  jars  while  train  is  at  a 
standstill,  2914. 

injuries  to  in  attempting  to  alight,  2915. 

speed  of  stock  trains,  2916. 

duty  to  warn  of  dangers  unknown  to  them  but  known  to  trainmen,' 
2917. 

riding  upon  the  engine,  2918. 

contributory  negligence  of,  2919. 

various  negligent  injuries  to,  2920. 
STOP-OVER, 

right  to  on  railroad  ticket,  2597,  2598. 

ejection  of  passengers  who  claim  right  of,  3226. 
STOP-OVER  TICKETS, 

requiring  passengers  to  procure,  3150. 
STORMS, 

See  ExTEAOEDiNABY  Stokms;  Washouts. 
STRANGERS, 

duty  of  carrier  to,  2674. 

liability  where  negligence  of  carrier  concurs  with  negligence  of, 
3073. 
STREET  CAR, 

who  regarded  as  passenger  on,  2645. 

when  relation  of  passenger  and  carrier  ceases  on,  2665. 

riding  on  platform  of,  2954. 

riding  on  platform  where  car  crowded,  2955. 

when  contributory  negligence  to  stand  on  platform  of,  2956. 

riding  on  steps  or  footboard  of,  2957. 

right  to  exclude  drunken  persons  from,  3131. 

liability  for  injuries  caused  by  excessive  speed  of,  3485. 

injuries  caused  by  overloading,  3491. 

injuries  to  gratuitous  passengers  on,  3492. 

treatment  of  passenger  who  becomes  ill  on,  3497. 

collisions  between  them  and  steam  railway  trains,  3503. 

colliding  with  vehicles  on  the  street,  3505. 

Injuries  caused  by  derailment  of,  3508. 

duty  to  passengers  boarding,  3511,  3512. 

starting  suddenly  while  passenger  getting  on,  3513,  3514. 

duty  to  see  that  all  passengers  have  alighted  before  starting,  3520. 

starting  with  sudden  jerk  while  passenger  is  alighting,  3522. 

forcing  or  frightening  children  from,  3534. 

who  is  a  trespasser  on,  3540. 

contributory  negligence  in  riding  in  various  positions  on,  3583. 

negligence  in  boarding  and  riding  on  overcrowded,  3585. 

See  AilGHTINQ  FEOM   STREET   CABS;    CONTEIBUTOET  NEGLIGENCE   IS   BOABDINO 

Street  Cab;  Platfoem  of  Street  Cab. 
STREET  CAR  PLATFORM, 

contributory  negligence  in  riding  upon,  3572. 

contributory  negligence  in  riding  upon  front  platform  of  car,  3573, 
3574. 
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STREET  RAILWAY  ACCIDENT, 

presumption  of  negligence  from  happening  of,  3484. 
STREET  RAILWAY  ACCIDENT  CASES, 

pleading  in,  3543. 
STREET  RAILWAY  CARRIERS, 

bound  to  same  extraordinary  care  which  law  puts  upon  other  car- 
riers of  passengers,  3475,  3476. 

duty  as  to  their  vehicles,  3477. 

duty  where  cars  are  propelled  by  electricity,  3478. 

duty  as  to  their  roadway,  3479. 

duty  as  to  selection  of  their  horses,  3480. 

degree  of  care  to  be  exercised  in  conduct  of  their  employes,  3481. 

degree  of  care  under  statutes,  3482. 

care  due  to  passengers  who  are  permitted  to  ride  upon  platforms, 
3483. 

duty  of  street  car  company  to  make  change  in  collecting  fares,  3550. 

various  regulations  of,  3551. 

operating  cars  without  conductors,  3552. 

municipal  ordinances  regulating  the  sale  of  street  railway  tickets, 
3553. 

limitation  of  time  in  street  railway  transfer  tickets,  3554. 

passengers  obstructing  aisle  in  street  car  with  baskets,  3555. 

conductor  obstructing  view  of  passengers  by  pulling  down  curtains, 
3556. 

See  Negligence  of  Street  Railway  Cabbibes. 

STREET  RAILWAY  COMPANY, 

duty  as  to  receiving  and  discharging  passengers,  2712. 
evidence  in  actions  against,  3544. 

STREET  RAILWAY  INJURIES, 

questions  of  fact  in  cases  of,  3645. 

STREET  RAILWAY  PASSENGERS, 

transfers  given  to,  2595. 

injuries  to  from  sudden  releasing  of  brake,  3489. 

care  required  in  favor  of  while  alighting,  3518,  3519. 

duty  to  protect  from  annoyances  by  other  passengers,  3538. 

liability  for  abuse  and  defamation  of,  3539. 

who  is,  3540. 
See   CoNTBiBUTOET   Negligence  in   Boaeding   Stbeet  Cab;    Contkibutort 
Negligence  of  Steeet  Railway  Passengers. 

SUDDEN  ASSAULTS, 

carrier  not  liable  for  those  on  passenger,  3093. 

SUDDEN  DANGER, 

effect  where  person  acts  erroneously  in  apprehension  of,  3558. 

SUDDEN  FEAR, 

passenger  acting  under,  contributory  negligence,  2927. 

illustrative  cases  of  passenger  acting  under,  2928. 
SUDDEN  FLOODS, 

liability  for  accidents  caused  by,  2799. 
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SUDDEN  JERK, 

Injuries  caused  by,  2830. 

alighting  passenger  Injured  by,  3032. 

starting  street  car  -with  while  passenger  is  alighting,  3522. 
SUDDEN  JOLT, 

stockmen  injured  by,  2914. 
SUDDEN  MOTION, 

liability  for  starting  train  with,  2876,  2877. 

starting  street  car  with,  3515. 
SUDDEN  START, 

injury  to  passenger  by,  3002. 

injury  to  alighting  street  railway  passengers  by,  3592. 
SUNDAY, 

passenger  injured  while  travelling  on,  2940. 
SURGING  OP  CROWDS, 

responsibility  for  injuries  caused  by,  3095. 
SWINDLERS, 

duty  to  expel  from  trains,  3090. 

responsibility  to  passengers  for  losses  at  hands  of,  3091. 

T 
TELEGRAPH  OFFICE, 

duty  to  provide  safe  passage  to  and  from,  2710. 

TENDER, 

of  extra  fare  after  train  stops,  3221. 

TESTS, 

what  ones  carrier  bound  to  make  of  vehicles,  2786. 

THEFTS, 

liability  of  sleeping  car  companies  for,  3617. 

THIEVES, 

duty  to  expel  from  trains,  3090. 

responsibility  to  passengers  for  losses  at  hands  of,  3091. 

duty  of  sleeping  car  company  to  protect  passengers  from,  3606. 
THIRD  PERSON, 

no  presumption  of  negligence  where  injury  caused  by  act  of,  2767. 

negligence  of  concurring  with  that  of  carrier,  2779. 

liability  for  assaults  and  insults  by,  3186. 

liability  of  carrier  for  assaults  upon,  3187. 

liability  for  injuries  to  by  drunken  passengers  improperly  ejected 
from  train,  3248. 
THROUGH  TICKET, 

contract  contained  in,  3356. 

as  distinct  contract  with  each  carrier,  3359. 

TICKET, 

purchased  for  particular  train,  2557. 

rule  where  train  does  not  stop  at  station  called  for,  2561. 
duty  where  company  takes  up,  2565. 
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TICKET— Continued, 
nature  of,  2581. 

prima  facie  evidence  of  right  to  passage,  2582. 
whether  transferable,  2583. 
Interpretation  of,  2584. 

as  evidence  to  conductor  of  real  contract,  2585. 
effect  where  unstamped,  2586. 
mistakes  and  misprision  of  ticket  agent,  2587. 
right  to  rely  on  person  acting  in  ticket  office,  2588. 
right  to  rely  on  representations  of  ticket  agent  without  examining 

ticket,  2589. 
purchased  from  brokers  or  "scalpers,"  2590. 
rights  of  passengers  holding  excursion  tickets,  2591. 
over  connecting  lines,  2592. 

transfer  from  one  car  to  another  on  same  line,  2593. 
regulations  and  restrictions  annexed  to  transfers,  2594. 
transfers  given  to  street  railway  passengers,  2595. 
right  to  stop  short  of  destination,  2596. 

right  to  stop  off  and  resume  journey  on  same  ticket,  2597,  2598. 
limited  as  to  time,  2599. 
how  time  limits  interpreted,  2600. 
statutes  regulating,  2601. 
"good  for  this  trip  or  day  only,"  2602. 
commutation  tickets,  2603. 
illustrations  of  time  limits,  2604,  2605. 
extension  of  limited  tickets,  2606. 
identity  of  holder,  2607. 

collecting  extra  fare  where  passenger  is  without  ticket,  2608,  2609. 
when  ticket  offices  to  be  kept  open,  2610. 
when  waiting-rooms  to  be  kept  open,  2611,  2612. 
extra  fare,  when  may  be  collected,  2613. 
Illegible  tickets,  2614. 
meaningless  conditions  in  tickets,  2615. 
commutation,  coupon  and  round-trip  tickets,  2616. 
rights  of  persons  travelling  on  free  passes,  2617. 
actions  to  recover  fares,  2618. 
conditions  in,  2627-2629. 
procured  through  fraud,  2630. 

requiring  passengers  to  purchase  or  pay  extra  fare,  3141. 
regulations  as  to  ej^hibition  and  delivery  of,  3142. 
requiring  passenger  to  exhibit  to  gate  keeper,  3143. 
requiring  holder  to  be  identified,  3144. 
rights  of  passenger  who  has  lost  or  mislaid  ticket,  3145. 
right  of  passenger  where  conductor  wrongfully  takes  up,  3146. 
requiring  passengers  to  procure  stop-over  tickets,  3150. 
requiring  purchase  before  entitled  to  passage  on  freight  train,  3156. 
passenger  presenting  one  that  has  expired,  3213. 
ejecting  passenger  for  refusing  to  exhibit,  3216. 
rights  of  passenger  where  he  has  lost  it,  3217. 
ejecting  person  without  who  refuses  to  pay  extra  fare,  3218. 
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TICKET— Continued, 

ejecting  passenger  for  failure  to  have  return-trip  stamped,  3221. 

liability  where  conductor  gives  erroneous  one,  3223. 

liability  for  wrongfully  taking  up,  3224. 

ejection  of  passenger  where  train  does  not  stop  at  station  called 

for,  3230. 
in  what  sense  evidence  of  contract,  3355. 
contract  contained  in  through  ticket,  3356. 
responsibility  for  representations  of  carrier  selling,  3362. 
ordinance  requiring  street  car  company  to  sell,  3553. 
liability  of  sleeping  car  company  for  breach  of  contract  contained 
in,  3612. 
See  REGtnLATioNS  as  to  Tickets  and  Fabes;    Speoiai,  Contracts  of 

Cabbiage. 
TICKET  AGENT, 

effect  where  erroneous  information  given  by,  2568. 

liability  for  mistakes  of,  2587. 

right  of  passenger  to  rely  on,  2589. 

ejection  of  passenger  caused  by  mistake  of,  3225. 

TICKET  OFFICES, 

when  to  be  kept  open,  2610. 

TIME, 

limit  of  in  railway  ticket,  2599,  2600. 

when  relation  of  carrier  and  passenger  ceases,  2663,  2664. 
when  relation  of  carrier  and  passenger  begins,  2638-2640. 
for  passenger  to  board  train,  2854,  2855. 
for  passengers  to  find  seats,  2857. 

stopping  train  a  sufficient  time  for  passenger  to  alight,  3017. 
See  Reasonable  Time. 

TIME,  PLACE  AND  MANNER  OF  EJECTING  PASSENGERS, 

place  at  which  persons  may  be  ejected  from  railway  trains,  3244. 

improper  or  dangerous  place,  3245. 

expelling  drunken  passenger  at  dangerous  place,  3246,  3247. 

injuries  to  third  persons  by  ejecting  drunken  passengers  at  im- 
proper places,  3248. 

statutes  on  the  subject,  3249-3251. 

while  train  is  in  motion,  3252. 

use  of  excessive  force  in  effecting  the  expulsion,  3253. 

force  employed  by  carrier's  servants  in  self-defense  or  in  overcom- 
ing resistance,  3254. 

expelling  passengers  in  a  rude,  insolent  and  insulting  manner,  3255, 
3256. 

question  of  negligence,  malice,  excessive  force,  etc.,  are  for  the 
jury,  3257. 

what  the  expelled  passenger  ought  to  do  in  the  exercise  of  reason- 
able prudence,  3258. 

TOILET-ROOMS, 

duty  to  provide  for  passengers,  2684. 
1113 


INDEX  TO  VOLUME  THREE. 

[References  are  to  SectionsJ] 
TORT, 

in  carrying  passenger  beyond  station,  2892. 

in  expelling  passenger,  3202. 

ejected  passenger  may  sue  on,  3262,  3263. 

TORTS  COMMITTED  UPON  PASSENGERS, 

See  Maiicious  Torts  Committed  Upon  Passengees. 
TRACK, 

liability  for  derailment  caused  by  giving  way  of,  2813. 

care  required  in  crossing  to  board  trains,  2989. 

passenger  struck  while  alighting  by  train  on,  3050. 

passenger  alighting  on  another  track  and  getting  run  over,  3051. 
TRAIN, 

effect  where  passenger  temporarily  off  of,  2659,  2660. 

duty  to  advise  passenger  as  to  proper  one,  2844. 

reasonable  time  for  passenger  to  board,  2854. 

negligence  in  boarding  while  in  motion,  2856. 

stopping  at  dangerous  place,  2871. 

duty  to  give  signals  before  starting,  2872,  2873. 

starting  on  signal  given  by  unauthorized  person,  2874. 

person  entering  to  assist  passenger,  2875. 

starting  with  sudden  motion,  2876,  2877. 

alighting  from  while  in  motion,  2878,  2879. 

passenger  leaving  while  it  is  at  halt  and  incurring  danger,  2946. 

negligence  for  passenger  to  ride  on  top  of,  2966. 

effect  where  passenger  attempts  to  reach  by  dangerous  way,  2990. 

crawling  under  one  to  reach  another,  2991. 

boarding  before  it  is  ready,  2992. 

boarding  at  improper  place,  2993. 

not  negligence  per  se  to  attempt  to  board  while  in  motion,  2995. 

sudden  start  of,  3002. 

passenger  injured  by  getting  on  wrong  one,  3006. 

stopping  sufficient  time  for  passenger  to  alight,  3017. 

striking  passenger  alighting  on  other  track,  3050. 

conduct  of  passenger  after  leaving,  3053. 

ejection  of  person  who  has  got  upon  wrong  one,  3228,  3229. 

ejecting  passenger  where  train  does  not  stop  at  his  station,  3230. 

right  to  eject  passengers  from  while  still  moving,  3252. 
See   Alighting  from   Train;    Moving  Train;    Negligence   in   Opeeatinc 
Trains;    Stockmen   on    Cattle   Trains;    Railway   Trains;    Duty   to 
Enable  Passenger  to  Board  Train  and  Become  Seated. 

TRAINMEN, 

injuries  caused  by  assistance  of,  2852. 

passenger  leaping  from  train  under  advice  of,  2932. 

TRESPASSER, 

who  not  deemed  to  be,  2637. 

duty  to  those  on  passenger  trains,  2849. 

contributory  negligence  of,  2936. 

liability  of  carriers  for  assaults  upon,  3187. 

injuries  to  those  on  street  cars,  3493. 
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TRESPASSER  ON  CARRIER'S  VEHICLE, 

extent  of  duty  of  carrier  to  trespassers  on  his  vehicle,  3302. 

carrier  owes  trespasser  no  more  than  ordinary  care,  3303. 

care  required  in  expelling  trespasser  from  carrier's  vehicle,  3304. 

expulsion  of  brakemen,  3305. 

authority  of  brakemen  to  expel,  3305. 

cases  holding  carrier  liable  for  expulsion  of  trespassers  by  brake- 
men,  3306. 

carrier  liable  for  negligent  or  wanton  injuries  special  to  trespasser, 
3307,  3308. 

rule  in  case  of  bare  licensees,  3309. 

rule  in  case  of  trespassing  children,  3310. 

injuries  to  children  from  climbing  upon  cars,  3311. 

ejecting  boys  stealing  rides,  3312. 

injuries  to  for  which  carrier  has  been  exonerated,  3313. 

cases  where  company  was  held  liable  for  injuries  to,  3314. 

duty  after  discovering  trespasser  in  place  of  peril,  3315. 

contributory  negligence  of  the  trespasser  no  justification  for  injur- 
ing him  willfully  or  wantonly,  3316. 

who  deemed  to  be,  3319. 

persons  wrongfully  inducing  conductor,  fireman,  etc.,  to  let  them 
ride  free,  3320. 

persons  riding  by  invitation,  courtesy  or  permission  of  the   con- 
ductor, or  other  servant  of  the  carrier,  3321. 

persons  riding  by  invitation  or  permission  of  conductor,  who  are 
not  deemed  trespassers,  3322. 

persons  procuring  passage  by  means  of  fraud,  3323. 
TRESPASSER  ON  STREET  CAR, 

who  regarded  as,  3540. 
TRESPASSES, 

See  Malicious  Toets  Committed  upon  Passengees. 

TRESPASSING  CHILDREN, 

forcing  or  frightening  off  street  cars  while  in  motion,  3534. 

TRANSFER  COMPANY, 

whether  a  carrier  or  agent  of  carrier,  3367. 
TRANSFER  TICKETS, 

limitation  of  time  in  those  of  street  car  company,  3554. 
TRANSFERS, 

rights  to  on  tickets,  2593,  2594. 

given  to  street  railway  passengers,  2595. 


U 
ULTRA  VIRES, 

contract  to  carry  beyond  own  line  is  not,  3350. 
UNAUTHORIZED  PERSON, 

starting  street  car  on  signal  of,  3523. 
UNFORESEEN  CAUSE, 

liability  for  accident  caused  by,  2802. 
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UNLAWFUL  ARREST, 

liability  for  allowing  passenger  to  be  unlawfully  arrested,  3279. 
UNLAWFUL  EJECTION, 

See  Ejection  of  Passengeks. 
USAGE, 

effect  of  on  regulations  of  carrier,  3116. 


VALIDITY  OF  VARIOUS  POLICE  REGULATIONS, 

regulations  releasing  carrier  from  the  high  degree  of  care  imposed 

on  him  by  law,  3119. 
separation  of  passengers  according  to  sex,  3120. 
classification  of  passengers  according  to  color,  3121. 
whether  interstate  carriers  may  classify  passengers  according  to 

color,  3122. 
how  question   of  classification  affected  by  the  late   Civil   Rights 

law,  3123. 
statutory  prohibition  under  which  such  separation  unlawful,  3124. 
colored  passengers  entitled  to  equal  accommodations  with  white 

passenger,  3125. 
what  are  equal  accommodations  when  allotted  to  colored  passengers, 

3126. 
right  of  colored  passenger  to  damages  for  the  refusal  of  equal 

accommodations  with  white  passengers,  3127. 
ejecting  colored  passengers  from  waiting-rooms  or  cars  set  apart 

for  white  passengers,  3128. 
excluding  "runners,"  peddlers,  hotel  managers,  etc.,  from  carrier's 

vehicles  and  premises,  3129. 
excluding  idlers,  hackmen,  etc.,  from  carrier's  premises,  3130. 
excluding  drunken  persons  from  platforms  of  street  cars,  3131. 
prohibiting  passengers  from  riding  on  the  platforms  of  the  cars, 

3132. 
preventing  passengers  from  boarding  train  while  in  motion,  3133. 
prohibiting  passengers  from  wearing  uniform  of  rival  company, 

3134. 
preventing  passengers  from  stopping  and  taking  off  their  baggage 

at  intermediate  stations,  3135. 
regulations  which  have  been  held  void,  3137. 
interpretation  of  various  regulations,  3138. 

VEHICLES  OF  CARRIER, 

who  may  be  expelled  from,  3129,  3130. 

duty  to  protect  alighting  passengers  from  contact  with,  3529. 
duty  of  stage  and  hackney  proprietors  as  to,  3627. 
See  Negligence  in  Failing  to  Provide  a  Safe  Vehicle  and  Roadway. 

VEHICLES  ON  STREET, 

street  cars  colliding  with,  3505. 

VIOLENCE, 

duty  to  protect  passengers  from, 
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W 
WAITING-ROOMS, 

when  to  be  kept  open,  2611. 
statutes  concerning,  2612. 
duty  to  provide  for  passenger,  2683. 
ejecting  colored  passengers  from,  3128. 
right  to  expel  persons  from,  3241. 

"WANTON  ACTS, 

liability  for  those  of  servant,  3174. 

WANTON  INJURIES, 

See  WtLLFtiL  Injtjbies. 
WAREHOUSEMAN, 

when  carrier  only  liable  as  for  baggage,  3449. 

liability  as  for  loss  of  baggage,  3452. 

measure  of  care  required  of,  3453. 

WARNINGS, 

injuries  caused  by  erroneous  ones,  2850. 

duty  to  give  to  stockmen,  2917. 

duty  of  stage  and  hackney  proprietors  to  give  to  passengers,  3634. 

duty  to  give  to  passengers  on  vessels,  3667. 

WARNING  TO  PASSENGERS, 

See  Duty  op  Cabeiee  to  Waen  and  Assist  Passengees. 
WARRANT, 

liability  for  arrest  without,  3280. 
WASHOUTS, 

caused  by  extraordinary  storms,  2798. 

liability  for  accidents  caused  by,  2799. 
WATER, 

See  Caebiees  op  Passenqees  by  Wateb. 
WHARVES, 

duty  of  carriers  by  water  as  to,  2715. 

WHEN  RELATION  OF  CARRIER  AND  PASSENGER  SUBSISTS, 
how  relation  created,  2633. 
who  deemed  a  passenger,  2634. 

persons  on  carrier's  vehicle  presumed  to  be  passengers,  2635. 
who  not  deemed  a  passenger,  2636. 
who  not  deemed  a  trespasser,  2637. 
point  of  time  when  relation  begins,  2638-2640. 
status  of  passenger  not  created  by  mere  preparation  to  become 

passenger,  2641. 
status  of  passenger  as  dependent  upon  payment  of  fare,  2642,  2643. 
effect  of  non-payment  of  fare,  2644. 
prepayment  of  fare  not  necessary  to  constitute  one  a  passenger  on 

street  car,  2645. 
persons  riding  gratuitously  with  the  invitation  or  consent  of  the 

carrier,  2646. 
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WHEN  RELATION  OF  CARRIER  AND  PASSENGER  SUBSISTS— Com. 
who  a  passenger  for  hire,  2647. 
stockdrovers,  2648. 
mail  agents  and  postal  clerks,  2649. 

soldiers  transported  under  contracts  with  the  Government,  2650. 
express  messengers,  2651. 
express  messengers  learning  the  run,  2652. 
persons  employed  on  private  car,  2653. 
when  employes  of  the  carrier  deemed  servants,  2654. 
when  employes  of  the  carrier  deemed  passengers,  2655. 
employes  of  sleeping  car  companies,  2656. 
persons  engaged  in  business  on  the  carrier's  vehicle,  2657. 
persons  attending  passengers  arriving  or  departing,  2658. 
passenger  temporarily  absent  from  carrier's  vehicle,  2659,  2660. 
persons  on  board  trains  delayed  by  accidents,  2661. 
status  of  person  carried  beyond  destination  while  being  brought 

back,  2662. 
when  relation  terminates,  2663,  2664. 

when  relation  terminates  in  case  of  passengers  on  street  cars,  2665. 
who  deemed  passengers  on  freight  trains,  2666,  2669. 
idlers  and  spectators  upon  the  carrier's  premises,  2670. 
person  riding  in  improper  place  on  carrier's  vehicle,  2671. 
persons  riding  on  hand  cars,  2672. 
passengers'  riding  upon  the  wrong  train,  2673. 
duty  of  carrier  to  guard  against  injury  to  strangers  who  are  not 

trespassers,  2674. 
burden  of  proof  to  show  that  person  is  not  a  passenger,  2675. 

WILLFUL  ACTS, 

liability  for  those  of  servant,  3174. 

WILLFUL  INJURIES, 

liability  to  trespasser  for,  3307,  3308. 

contributory  negligence  no  defense  to  action  for,  3316. 

WILLFUL  MISCONDUCT, 

how  affects  contract  against  liability  for  negligence,  3332. 

WILLFULNESS, 

See  Malicious  Toets  Committed  tipon  Passengeb. 

WINDOW  OF  CAR, 

whether  company  bound  to  put  barriers  up  at,  2975. 
negligence  to  ride  with  arm,  head  or  body  out  of,  2972. 
negligence  in  riding  with  arm  out  of,  3581. 
negligence  in  putting  head  out  of,  3582. 

WINDOW  SILL, 

riding  with  hand  or  arm  on,  2976. 

WITNESSES, 

competency  of  in  action  for  lost  baggage,  3467. 

WOMEN, 

negligence  of  in  leaping  from  moving  train,  3016. 
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WRONG  ROUTE, 

duty  to  warn  passengers  against  taking,  2844. 
"WRONG  SIDE, 

negligence  in  alighting  on,  3045,  3046. , 
WRONG  TRAIN, 

passenger  injured  by  getting  on,  3006. 

ejection  of  person  who  has  got  upon,  3228. 


Whole  number  of  pagree,  llbB. 
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